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system. The pay equity theory works, however, only if litigants can
point to some employment practice that is intentionally applied
differentially or has differential effects. Even then, it can be as vul-
nerable to market-based defenses as is the traditional comparable
worth theory.

2. AFSCME v. County of Nassau:
The Limits on Pay Equity Theory for Eradicating Segregation

Cases such as AFSCME v. County of Nassau 8 demonstrate the vul-
nerability of the pay equity strategy to employers' market-based
arguments, even in the wake of Civil Rights Act of 1991. In
AFSCME, the plaintiffs sued Nassau County, alleging that the
county discriminated "in compensation on the basis of sex by pay-
ing historically female job classifications less than historically male
classifications which require an equivalent or lesser composite of
skill, effort, responsibility and working conditions. 89 The term
"female dominated" was defined in the lawsuit as job classifications
in which females comprised seventy percent or more of the classifi-
cation 90

The plaintiffs specifically challenged the initial job evaluation
process, which established the pay scales for each job within the
county structure.9" The court, however, did not find intentional
discrimination in the initial establishment of the process. 2 The
court refused to credit the testimony of the plaintiffs' expert, who
explained that the job evaluation process produced lower salary
grades for female-dominated job classifications that had the same
evaluated worth as those of male-dominated jobs.93 Instead, the
court credited the county's explanation that the 'market' deter-
mined the wage rates, 4 finding it sufficient to explain differential
treatment of segregated job categories. 95 This precluded any find-
ing of intentional discrimination.

The court also found that the evidence of segregation produced
by the plaintiffs was insufficient to support their intentional wage

87. County of Washington v. Gunther, 452 U.S. 161, 165-66 (1981).
88. AFSCME v. County of Nassau, 799 F. Supp. 1370, 1370 (E.D.N.Y. 1992).
89. Id. at 1372 (quoting Am. Compl. 1 3(D)).
90. Id. at 1373.
91. Id. at 1378.
92. Id. at 1379.
93. Id. at 1380.
94. Id. at 1401-02.
95. Id.
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discrimination claims.96 While the sex segregation in county jobs
was higher than the national average, no evidence existed of de-
fendant's intent to create such segregation.97 Segregation was
instead presumed to be a natural occurrence, and additional evi-
dence was required to support a finding of discrimination. Even
acknowledging that the county historically had created barriers to
participation for women in some jobs, the court accepted the em-
ployer's lack of interest defense for the contemporary existence of
sex segregated jobs: "the better explanation for the existing sex
segregation in Nassau County job tiles is that which was agreed
upon by all the experts who testified in this case: that men and
women do not, on the whole, seek the same positions." The court
attributed the segregation to employee choice, rather than any
choices made by employers, and the comparable worth theory
could not counter that argument. The court noted that "the mere
fact that most Nassau County employees work in job tiles that are
either female-dominated or male-dominated does not in itself sup-
port an inference of discriminatory intent."100

In addition to demonstrating the vulnerability of disparate im-
pact and treatment frameworks to market-based defenses, the
AFSCME court's analysis indicates that it may be irrelevant that the
job conditions of a particular position that happens to be female-
dominated are less than adequate, as long as there are adequate
means of advancing from the position. Moreover, the court's rea-
soning reiterates that under the current frameworks, segregation
alone is not enough to support a discrimination finding.

C. The Conditions Cases: The Anti-Subordination Paradigm Response

In the conditions cases, plaintiffs challenged other aspects of
exploitation in segregated environments. In a disparate treatment
framework, courts analyze exploitative conditions as possible
evidence of differential treatment. In the disparate impact model,
parties attempt to identify a facially neutral policy or practice that
has substantial adverse effects on the conditions experienced by a
protected group. This line of cases initially arose out of the compa-
rable worth theory's premise that women's work is devalued, and
that the jobs are treated as "women's jobs," rather than that the

96. Id. at 1404.
97. Id. at 1405.

98. Id. at 1404-05.
99. Id. at 1404.

100. Id. at 1405.
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people in the jobs are being treated discriminatorily. The proto-
type cases under this theory are Gerdom v. Continental Airlines0' and
Frank v. United Airlines, Inc.0 2 In conditions cases, plaintiffs allege
that an employer has implemented a practice or policy that affects
the terms and conditions of employment in a particular job cate-
gory because it is comprised of a particular social group, for
example. In Gerdom, a group of airline stewardesses sued Continen-
tal Airlines for maintaining a strict weight requirement for its
stewardesses.103 Stewardesses who did not stay within the weight
limit were suspended or fired. 0 4 No similar restriction was placed
on any all-male classes of employees, including the male attendant
category.0 5 The plaintiffs alleged that Continental imposed the re-
quirement-a condition of work-precisely because the stewardess
job category was a traditionally female category.'06 In other words,
the requirement existed because the job was considered a
"woman's job." The court held that the policy was discriminatory
because it relied on the composition of the workforce."7 Had men
been in the position, the court reasoned, the weight requirement
would not have been implemented, as evidenced by the fact that
the weight requirement did not exist in any of the other posi-
tions.' s

Gerdom alluded to the theory accepted in Gunther that the differ-
ential application of a policy (there, the implementation of a job
worth study) can be proof of discrimination.' °9 The Gunther line of
cases illustrates the breadth of the doctrine when an anti-
subordination principle undergirds its operation. Because the Gun-
ther court focused on the jobs involved, rather than on the people
holding the jobs, it targeted the cognitive biases that surround em-
ployer decisions aboutjobs perceived as belonging to one group or
another. The Gerdom opinion followed a similar line of reasoning.

Frank v. United Airlines, Inc. is representative of cases where a
formerly segregated job classification becomes integrated, yet the
job conditions for female workers remain worse than the job con-

101. Gerdom v. Continental Airlines, 692 E2d 602 (9th Cir. 1982).
102. Frank v. United Airlines, Inc., 216 F.3d 845 (9th Cir. 2000).
103. Gerdom, 692 F.2d at 603.
104. Id. at 604.
105. Id.
106. Id. at 605.
107. Id. at 607-08.
108. Id. at 610.
109. Like Gunther, it was not a comparable worth claim in the sense that it did not seek

a remedy based on a comparison between the worth of the job and that of other jobs in the
company or in the community. See County of Washington v. Gunther, 452 U.S. 161, 166
(1981).
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ditions for male workers." ° In Frank, a group of female flight atten-
dants sued United Airlines for its discriminatory weight
requirement policies."' The plaintiffs showed that even though
United imposed maximum weight requirements on both female
and male flight attendants, the weight requirements were more
onerous for women than for men.11 2 The plaintiffs claimed dispa-
rate treatment in the way that United formulated its weight
restrictions.' 3 United had maximum weight limits for men that
corresponded to large frame males on a MetLife height/weight
chart."4 For women, however, United had weight maximums that
corresponded to medium frame females on a Continental
height/weight chart."5 The Ninth Circuit held that United's differ-
ential treatment of weight restrictions was facially discriminatory
because it was more onerous for women than for men.116

Frank demonstrated that without dismantling the underlying
causes of discrimination, the conditions created before integration
would persist. Further, it showed that where a previously segre-
gated occupation becomes integrated, but the underlying
conditions remain unchanged, women are forced to rely on an un-
equal treatment argument, rather than on the structural argument
that their jobs are being treated as "women's jobs," to achieve re-
dress. With such claims, a court may still limit remedies to redress
the specific areas of unequal treatment rather than dismantle the
forces at work behind the traditionally segregated occupation.

D. The National Origin Cases

Although not strictly segregation cases, national origin-based
claims have been aimed at brown collar workplaces." 7 These cases
attack employer practices that target or affect immigrants, regard-
less of status, because of their national origin. Given the focus on
national origin, these cases address exploitation of workers who
may or may not have proper immigration status.

110. 216 F.3d 845 (9th Cir. 2000).
111. Id. at 848.
112. See id.
113. Id. at 848-49.
114. Id. at 848.
115. Id.
116. Id. at 855.
117. See, e.g., Colindres v. Quiefflex, 427 F. Supp. 2d 737 (S.D. Tex. 2006); EEOC v.John

Pickle Company, Inc., 446 F. Supp. 2d 1247 (N.D. Okla. 2006); EEOC v. Bice of Chicago, 229
F.R.D. 581, 583 (N.D. Il. 2005).
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Under traditional doctrine, cases alleging discrimination based
on immigration status do not fall within the rubric of national ori-
gin discrimination." ' In a foundational case, Espinoza v. Farah Mfg.
Co.," 9 the Supreme Court reviewed an employer policy that prohib-
ited the hiring of noncitizens for manufacturing jobs."" Pursuant
to this policy, the plaintiff claimed that she had been discriminated
against on the basis of national origin.1 ' The Court held that
alienage, or immigration status, was not a necessary characteristic
of national origin 2 2 and that national origin means the country of
descent or ancestry 23 An employer could make distinctions be-
tween immigration status without running afoul of the prohibition
on national origin discrimination.124 The Court acknowledged,
however, that if an employer used alienage distinctions as a proxy
for national origin discrimination, it could face liability.125 As it
noted, "a citizenship requirement might be but one part of a wider
scheme of unlawful national-origin discrimination," or "an em-
ployer might use a citizenship test as a pretext to disguise what is in
fact national-origin discrimination.'2 6

The warning in Espinoza that employer practices distinguishing
between employee immigration statuses might signal national ori-
gin discrimination has since resulted in successful challenges to
employer treatment of immigrants. In a recent case, the EEOC ap-
plied the theory to employment practices that intentionally target
immigrant workers for less desirable, lower-paying positions-
essentially, the segregated, "inexorable 100" jobs. In EEOC v. Tech-
nocrest Sys., Inc., the EEOC investigated a technology firm after a
group of Filipino workers filed claims of national origin discrimi-
nation.2 7 Technocrest was an electronics and computer repair
company in Missouri that employed approximately 100 technical
employees, all of whom were in the United States from the Philip-
pines on non-immigrant H-lB visas. 28 The plaintiffs claimed that
Technocrest specifically recruited them in the Philippines, and

118. SeeEspinoza v. Farah Mfg. Co., 414 U.S. 86, 95-96 (1973).
119. Id.
120. Id. at 87.
121. Id.
122. Id. at 88-89.
123. Id. at 89.
124. See id.
125. Id. at 92.
126. Id.
127. EEOC v. Technocrest Sys., Inc., 448 F.3d 1035, 1037 (8th Cir. 2006).
128. Id. at 1037.

468 [VOL. 41:2
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then subjected them to working conditions and wages worse than
promised and worse than those of other workers. 129

During its investigation, the EEOC issued an administrative sub-
poena to Technocrest seeking the work history and immigration
status for all workers who filled the same positions as the Filipino
workers, namely, electronics engineers, field service representa-
tives, and systems analysts.2 ° The district court narrowed the
subpoena's scope to information about the six charging parties.13
It required the company to submit work history information in
spreadsheet form for all other employees in the same three catego-
ries of jobs.3 2 Both sides appealed the decision to the Eighth
Circuit Court of Appeals.' 3

Technocrest argued that it should not be required to submit in-
formation about all employees in the plaintiffs' job categories
because it included irrelevant information about employees who
were not similarly situated. 3 4 Technocrest also objected to the de-
mand for information regarding immigration and citizenship
status on the grounds that such information was not relevant to
national origin discrimination.3 3 Technocrest acknowledged that
its technical employee job category, in essence, was segregated, but
asserted that the EEOC could not make out a prima facie case of
discrimination where "all the technical employees of Technocrest
are Filipino." 36 In other words, Technocrest argued that proof of
the inexorable 100 could not, without more, provide the inference
of discrimination that plaintiffs sought. The logical extension of
this argument is that if all the employees are Filipino, they cannot
allege differential treatment within the same job category.

The Eighth Circuit, however, left the door open to an inexora-
bility inference. It observed that the Supreme Court:

recognized in Espinoza that in some instances "a citizenship
requirement might be but one part of a wider scheme of
unlawful national-origin discrimination" and that Title VII
"prohibits discrimination on the basis of citizenship whenever

129. See id.
130. Id. at 1037-38.
131. Id.
132. Id.
133. Id. at 1038.
134. See id. at 1039.
135. Id.
136. See id. Technocrest attempted to use Espinoza to its advantage, arguing that because

national origin did not extend to citizenship requirements, the Filipino charging parties
could not make claims based on their immigration status. See id.; Espinoza v. Farah Mfg. Co.,
414 U.S. 86,89,92 (1973).
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it has the purpose or effect of discriminating on the basis of
national origin."

37

The Eighth Circuit broadened the scope of the district court's or-
der, allowing the EEOC to collect information about working
conditions as well as immigration status of all Technocrest employ-
ees in the relevant job categories in order to develop the case for
national origin discrimination.9

National origin cases could become crucial in the brown collar
worker context because the public is increasingly accepting of im-
migrants being channeled into second-class jobs with fewer rights.
Temporary worker proposals, for example, potentially condone
segregation and create a legal mechanism through which employ-
ers can exploit groups based on their alienage. 39 Such treatment
masks what many commentators consider discrimination based on
national origin or similar subordinated group status. 40

Several scholars have addressed the alienage/national origin dis-
tinction, and have found that alienage classifications tend to
legitimize unlawful ethnic discrimination. T What makes alienage
distinctions so dangerous, and yet so attractive, is that they are a
socially acceptable way of distinguishing the majority from the
"other." They appeal to both nativist and protectionist tendencies
without necessarily invoking allegations of racism. Thus, while jobs
populated by temporary workers and other aliens lose wage status,
exhibit higher wage differentials, and deteriorate in terms and
conditions over time,'142 the existing anti-discrimination frameworks
do not readily accept such treatment as discriminatory. The Su-

137. Id. (quoting Espinoza, 414 U.S. at 92).
138. See id. at 1040.
139. See, e.g., Jennifer Gordon, Transnational Labor Citizenship, 80 S. CAL. L. REV. 503,

507-09 (2007) (arguing that a temporary guest worker program places immigrant workers
outside the "labor citizenship" paradigm and undermines the quality of work in the jobs
occupied by these workers).

140. See, e.g., Kevin R. Johnson, Immigration, Civil Rights and Coalitions for Social Justice, 1
HASTINGS RACE & POVERTY L.J. 181 (2003). See generally Ian Haney Lopez, Race and Color-
blindness After Hernandez and Brown, 25 CHICANO-LATINO L. REV. 61, 66 (2005).

141. See, e.g., Christopher David Ruiz Cameron, How the Garcia Girls Lost Their Accents, 85
CAL. L. REV. 1347, 1348-57 (1997) (analyzing, among other things, the limited ability of
Title VII to protect Latinos in language cases); Ruben J. Garcia, Across the Borders: Immigrant
Status and Identity in Law and LatCrit Theory, 55 FLA. L. REV. 511, 515-19 (2003) (discussing
the ambiguous status of immigrants and their rights in workplace law); Juan E Perea, Ethnic-
ity and Prjudice: Reevaluating "National Origin" Discrimination under Title VII, 35 WM. & MARY

L. REV. 805, 823-27 (discussing the difficulties of constructing the definition of national
origin); Gloria Sandrino-Glasser, Los Confundidos: De-Conflating Latinos/as' Race and Ethnicity,
19 CHICANO-LATINO L. REV. 69, 90-95 (1998) (arguing that by conflating distinct Latino
identities the dominant legal culture has marginalized Latinos).

142. Saucedo, supra note 11, at 964-65.
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preme Court case law supports the dominant view that alienage
distinctions are both benign and to be tolerated, in and out of the
workplace. 43 Moreover, it distinguishes between alienage and na-
tional origin and tends to condone different treatment based on
alienage where it cannot be shown that immigration status differ-
ences serve as a proxy for national origin discrimination. 144

The cases discussed here provide examples of plaintiffs challeng-
ing segregating practices through the existing frameworks. Each
type of strategy has met with varying degrees of success. Impor-
tantly, however, because there is no segregation model that directly
ferrets out segregation, each only partially resolves this multifac-
eted problem. The pay inequity/comparable worth cases deal with
one symptom of segregation, the conditions cases attempt to eradi-
cate other terms and conditions that occur in segregated
workforces, and the national origin cases attempt to target em-
ployer assignment practices. In these cases, moreover, because the
courts operate within the existing frameworks, their opinions ig-
nore or devalue the vulnerabilities and specific social conditions
that allow employers to exploit brown collar workers. 145 A segrega-
tion model with a theoretical underpinning of
exploitation/subordination as discrimination would more effec-
tively attack segregation. Recognizing the inexorable 100
inference, based on the inexorable zero concept, is the proper first
step in establishing such a model.

143. See DeCanas v. Bica, 424 U.S. 351 (1976) (holding that a California statute prohib-
iting an employer from knowingly hiring undocumented workers was not preempted by
federal law); Mathews v. Diaz, 426 U.S. 67 (1976) (holding that federal discrimination
against permanent residents in a medical insurance context was valid under a rational basis
review); Espinoza v. Farah Mfg. Co., 414 U.S. 86 (1973) (accepting employer rules that dis-
tinguished on the basis of alienage). But see Plyler v. Doe, 457 U.S. 202 (1982) (holding that,
with respect to primary education, states could not discriminate against children based on
immigration status); Graham v. Richardson, 403 U.S. 365 (1971) (holding that state welfare
laws conditioning benefits on citizenship and residency requirements violated the Equal
Protection clause).

144. See Espinoza, 414 U.S. at 92.
145. Scholars such as Richard Delgado, Jean Stefancic and Juan Perea discuss the dan-

gers of frameworks that fail to consider the effects of subordinating conditions outside of a
black-white paradigm. See RICHARD DELGADO & JEAN STEFANCIC, CRITICAL RACE THEORY:

AN INTRODUCTION 70-71 (2001);Juan F. Perea, The Black/White Binary Paradigm of Race: The
"Normal Science" of American Racial Thought, 85 CAL. L. REv. 1213, 1214-16 (1997).
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III. THE ORIGIN OF THE INEXORABLE ZERO IN THE PATTERN AND

PRACTICE PARADIGMAND THE INITIAL IMPETUS FOR A

SEGREGATION FRAMEWORK

The class action equivalent of the disparate treatment and im-
pact frameworks is the "pattern and practice" discrimination case.
In individual disparate impact and treatment cases, plaintiffs must
provide comparator evidence in order to show that they suffer sub-
stantially worse terms and conditions of employment. In group
animus claims, plaintiffs must show that an employer had a policy,
or "pattern or practice," of discrimination, often through highly
sophisticated statistical models. These models are typically highly
contested, and they frequently become the focus of the litigation.
The concept of the inexorable zero, the foundational theoretical
concept for the recognition of an inexorable 100 inference pro-
posed in this Article, originates in this class, or pattern and
practice, approach.

A. The Pattern and Practice Paradigm and the Inexorable Zero

Pattern and practice theory allows plaintiffs to attack systematic
discrimination that affects a protected class of employees within a
company. Since 1977, courts have accepted a pattern and practice
model of proof in class action disparate treatment and disparate
impact cases that allows the plaintiff to show, through a combina-
tion of statistical and anecdotal evidence, that the employer's
standard operating practice is discriminatory. 146 For example, the
plaintiff may present statistics that show that members of a pro-
tected class are excluded from a targeted position. Typically, the
plaintiff must supplement the statistical evidence with anecdotal
evidence of animus.

The Supreme Court first recognized the pattern and practice
model of proof in the context of employment discrimination in
International Brotherhood of Teamsters v. United States.14 In that case,
pattern and practice evidence revealed locked-in practices of em-
ployers and unions that excluded minorities from desirable jobs
despite the passage of the Civil Rights Act of 1964.148 In Teamsters,
the government, on behalf of a group of Blacks and Latinos em-
ployed as short haul drivers, challenged several employment
practices that resulted in these groups being denied access to the

146. Int'l Bhd. of Teamsters v. United States, 431 U.S. 324 (1977).
147. Id.
148. Id. at 324-25.
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more desirable long haul driving routes held by white drivers. 49

The employer and the Teamsters union maintained a lock on those
jobs through a combination of a seniority system and a word-of-
mouth hiring system.150 The Supreme Court held that the employer
had a discriminatory hiring system as a matter of practice, or as a
standard operating procedure. 5' It based its ruling on both statisti-
cal and anecdotal evidence.' 52

Possibly the most damning evidence was the fact that virtually no
minorities held the more desirable line driver positions. Justice
O'Connor noted this fact in response to the employer's challenge
to the plaintiffs' statistical evidence:

The company's narrower attacks upon the statistical evi-
dence-that there was no precise delineation of the areas
referred to in the general population statistics, that the Gov-
ernment did not demonstrate that minority populations were
located close to terminals or that transportation was available,
that the statistics failed to show what portion of the minority
population was suited by age, health, or other qualifications to
hold trucking jobs, etc.-are equally lacking in force. At best,
these attacks go only to the accuracy of the comparison be-
tween the composition of the company's work force at various
terminals and the general population of the surrounding
communities. They detract little from the Government's fur-
ther showing that Negroes and Spanish-surnamed Americans
who were hired were overwhelmingly excluded from line-
driver jobs. Such employees were willing to work, had access
to the terminal, were healthy and of working age, and often
were at least sufficiently qualified to hold city-driver jobs. Yet
they became line drivers with far less frequency than whites
(of 2,919 whites who held driving jobs in 1971, 1,802 (62%)
were line drivers and 1,117 (38%) were city drivers; of 180
Negroes and Spanish-surnamed Americans who held driving
jobs, 13 (7%) were line drivers and 167 (93%) were city driv-
ers).

In any event, fine tuning of the statistics could not have ob-
scured the glaring absence of minority line drivers. As the
Court of Appeals remarked, the company's inability to rebut

149. Id. at 328-29.
150. Id.
151. Id. at324.
152. Id. at 339-42.
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the inference of discrimination came not from a misuse of sta-
tistics but from "the inexorable zero."153

The opinion spawned the "inexorable zero" as a rule of infer-
ence that commands deeper scrutiny in discrimination cases."'

B. The Focus on and Meaning of the "Inexorable Zero"
as a Rule of Inference

In many of the cases alleging workplace discrimination, plaintiffs
must rely on statistics, in the absence of direct evidence, to show a
pattern and practice of discrimination. As in Teamsters, disputes
surrounding the validity of statistical methods, the definition of
available labor pools, and the meaning of the statistics dominate
typical pattern and practice cases. In one specific instance, how-
ever, the focus on statistical evidence in a case-and on its
strengths and flaws-historically has yielded to common sense.
This is the instance of the "inexorable zero," where the plaintiff
demonstrates a complete absence of members of a protected cate-
gory in a targeted job or occupation. At the very least, the zero
itself provides some evidence that the employer may have a policy
or practice that results in a denial of opportunity for a protected
group or has an adverse effect on job status for that group.5 6 The
"inexorable zero" thus became its own rule of inference, support-
ing a presumption of discrimination independent of any statistics
introduced in a case. 57 Plaintiffs have invoked the inexorable zero
inference to demonstrate the effects or outcomes of discriminatory
practices in a wide variety of employment contexts, as discussed
further below. 8 In addition, the inexorable zero concept has

153. Id. at 342 n.23 (citations omitted).
154. See Note, The "Inexorable Zero", 117 HARV. L. REv. 1215, 1215-16 (2004).
155. Id. at 1216.
156. Id.
157. Id. at 1218.
158. See, e.g., Johnson v. Transp. Agency, 480 U.S. 616, 656-57 (1987) (O'Connor, J.,

concurring) (employment); Ewing v. Coca Cola Bottling Co. of N.Y, Inc., No. 00 CIV.
7020(CM), 2001 WL 767070, at *6 (S.D.N.Y June 25, 2001) (work assignments, training, and
discipline); Victory v. Hewlett-Packard Co., 34 F Supp. 2d 809, 823 (E.D.N.Y. 1999) (sex
discrimination in promotion); Ortiz-Del Valle v. Nat'l Basketball Ass'n, 42 F Supp. 2d 334,
338 n.1 (S.D.N.Y. 1999) (hiring); Barner v. City of Harvey, No. 95 C 3316, 1998 WL 664951,
at *50-51 (N.D. Ill. Sept. 18, 1998) (firing); Lumpkin v. Brown, 960 F. Supp. 1339, 1352-53
(N.D. IIl. 1997) (age discrimination in hiring); EEOC v. Joe's Stone Crab, Inc., 969 F. Supp.
727, 736-37 (S.D. Fla. 1997) (hiring); United States v. City of Belleville, No. 93CV0799-PER,
1995 WL 1943014, at *4 (S.D. Il. Aug. 8,1995) (hiring); Brief of American Law Deans Asso-
ciation as Amicus Curiae in Support of Respondents at 3, Grutter v. Bollinger, 539 U.S. 306
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grown beyond the bounds of employment discrimination and
found traction in higher education and other types of segregation

159cases.
In employment discrimination case law, the circuits split on how

far courts should carry the inexorable zero inference in evaluating
employer motive.160 Under the dominant view, the zero represents
an employer's intent to keep a protected group out of a particular
job category.1 6

1 In a subset of those circuits, the inexorable zero
carries an inference because the zero, in addition to its common
sense meaning, also represents a statistically significant disparity
from comparison numbers.' In the minority view, the zero only
represents an absence of a protected group from a particular job
category and courts require additional evidence to establish an in-
ference of discrimination.

6
1

(2003) (No. 02-241), 2003 WL 399070 (higher education; "Law schools seek ... to avoid
approaching 'the inexorable zero.'").

159. See, e.g.,Jean v. Nelson, 711 F.2d 1455, 1487-90 (11th Cir. 1983) (discussing the use
of statistics to establish a plaintiffs burden in the inexorable zero context in an immigration
case); Chin v. Runnels, 343 F. Supp. 2d 891, 905 (N.D. Cal. 2004) (noting that a complete
absence of Hispanic, Chinese or Filipino forepersons over a thirty year period merited closer
scrutiny, including scrutiny into possible unconscious biases preventing their selection, de-
spite the court denying writ of habeas corpus); Brief of American Law Deans Association, supra
note 158, at 3 (higher education; "Law schools seek ... to avoid approaching 'the inexora-
ble zero.'").

160. See Note, supra note 154, at 1225-27. Compare EEOC v. 0 & G Spring & Wire Forms
Specialty Co., 38 F.3d 872, 879 (7th Cir. 1994) (using inexorable zero helped plaintiffs prove
discrimination by a preponderance of the evidence), with Craik v. Minn. State Univ. Bd., 731
F.2d 465, 494 (8th Cir. 1984) (noting that zero is not inexorable without a showing of statis-
tical significance).

161. See, e.g., Loyd v. Phillips Bros., 25 F.3d 518, 524 n.4 (7th Cir. 1994); EEOC v. Atlas
Paper Box Co., 868 F.2d 1487, 1501 n.21 (6th Cir. 1989); Capaci v. Katz & Besthoff, Inc., 711
F.2d 647, 662 (5th Cir. 1983); Ewing, 2001 WL 767070, at *6; Ortiz-Del Valle, 42 F. Supp. 2d at
337 n.1; Barner, 1998 WL 664951, at *50; EEOC v. Andrew Corp., No. 81 C 4359, 1989 WL
32884, at *13-14 (N.D. III. Apr. 3, 1989); Calloway v. Westinghouse Elec. Corp., 642 F Supp.
663, 695-98 (M.D. Ga. 1986).

162. In these cases, courts acknowledge an inference of discrimination from the inexo-
rable zero evidence even though there is disagreement about its strength or significance in
statistical terms. See, e.g., Hill v. Ross, 183 F.3d 586, 591-92 (7th Cir. 1999); 0 & G Spring &
Wire, 38 F.3d at 879.

163. See, e.g., Carter v. Ball, 33 F.3d 450, 456-57 (4th Cir. 1994) (requiring a comparison
to the qualified labor pool); Frazier v. Ford Motor Co., 176 F. Supp. 2d 719, 724 (W.D. Ky.
2001) (requiring evidence of numbers of African Americans in the qualified labor pool);
Jordan v. Shaw Indus., Inc., No. 6:93CV542, 1996 WL 1061687, at *10 (M.D.N.C. Aug. 13,
1996) ("Without evidence of the relevant labor pool, Jordan's 'inexorable zero' evidence is
insufficient, standing alone, to show discriminatory motive on the part of Shaw Industries."),
aff'd, 131 F.3d 134 (4th Cir. 1997); EEOC v. Turtle Creek Mansion Corp., Civ. No. 3:93-CV-
1649-H, 1995 WL 478833, at "9-11 (N.D. Tex. May 18, 1995) (finding that, because the total
number of hiring decisions was small, inexorable zero evidence did not in itself require a
finding of discrimination), afrd, 82 F.3d 414 (5th Cir. 1996).
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C. Finding Support for the Inexorable 100 in the Inexorable Zero
Employment Cases

Currently, because of the focus in the disparate impact and
treatment frameworks on jobs from which minorities have been
excluded rather than on jobs to which minorities have been rele-
gated, courts have not recognized the converse of the inexorable
zero, an inexorable 100 inference of discrimination. Ideally, the
inexorable 100 would be a shorthand common sense signal of a
discriminatory employer preference in the evolving labor market.
At the very least, it would alert an employer-in much the same
way that the inexorable zero currently does-that it should review
its practices to avoid future liability. The contribution of an inexo-
rable 100 inference would be an opportunity to create remedies
that both improve conditions in substandard jobs and that reach
further to end the segregation contributing to those conditions.
Just as the inexorable zero addresses the effects of extreme imbal-
ance by remedying the structures that cause a complete absence of
a protected category in a targeted job, the mirror image inexorable
100 would remedy the structures that create an overrepresentation
of a protected group in a particularjob category.

Since Teamsters, over eighty cases'6 have discussed or made use of
the inexorable zero in a variety of contexts, from employment115 to
grand jury selection mechanisms 6 to immigration policy chal-
lenges. 167 In the employment discrimination context, courts have
invoked the inexorable zero in segregation cases, as well as in hir-
ing, firing, and assignment cases. A review of some of the fact
patterns and holdings in the employment discrimination context
will illustrate the types of cases in which an inexorable 100 infer-
ence could also provide adequate inferences of discrimination, but
go beyond the inexorable zero inference to open the door to at-
tack segregated jobs and substandard conditions.

164. This analysis is based on a review of cases in which the "inexorable zero" terminol-
ogy is used in describing the plaintiffs' complaint.

165. See, e.g., Johnson v. Transp. Agency, 480 U.S. 616, 656-57 (1987) (O'Connor, J.,
concurring); Int'l Bhd. of Teamsters v. United States, 431 U.S. 324, 342 n.23 (1977).

166. See e.g., Chin v. Runnels, 343 F. Supp. 2d 891, 905 (N.D. Cal. 2004) (noting that a
complete absence of Hispanics, Chinese or Filipino forepersons over a thirty year period
merited closer scrutiny, including scrutiny into possible unconscious biases preventing their
selection, despite the court denying writ of habeas corpus).

167. Jean v. Nelson, 711 F.2d 1455, 1495-96 (l1th Cir. 1983) (discussing the use of sta-
tistics to establish a plaintiff's burden in the inexorable zero context in an immigration
case).
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1. The Inexorable Zero and Barriers to Opportunity:
Ewing v. Coca Cola Bottling Co.

A typical way of utilizing inexorable zero evidence is as proof
that the employer has created a barrier to advancement opportuni-
ties. In Ewing v. Coca Cola Bottling Co. of New York,'8 for example, the
plaintiffs, Black and Latino production workers at a bottling plant,
alleged that they were assigned to the least desirable jobs with the
most onerous working conditions. 69 In addition plant management
failed to train the plaintiffs for advancement into the semi-skilled
jobs in the plant."7 The Anglo workers in the plant, on the other
hand, were trained early and often so that they could quickly ad-
vance to the less onerous assignments.'

The plaintiffs focused on the inexorable zero in the more skilled
positions as evidence of both the segregated nature of the plant
and the employers' intentional disparate treatment of minority
workers. 7

' The court denied the defendant's motion to dismiss,
noting that the inference of discrimination resulted from:

plaintiffs' allegation that Black and Hispanic production
workers are assigned to work exclusively at the most onerous
dead-end jobs, while similar situated white production work-
ers are given the more desirable, and possibly career
enhancing machine jobs."7 3

Arguably, in cases like this, the court already recognizes the inexo-
rable 100 condition. Thus, it would require only a small shift in the
law for courts to make an inference of discrimination from that
condition, which would allow courts to address the intentional
steering of groups of workers into dead-end jobs and to construct a
remedy for exploitive job conditions.

2. The Inexorable Zero and Promotion Practices- Loyd v. Phillips
Brothers and Capaci v. Besthoff

The inexorable zero has also been used successfully to attack
unlawful promotion practices that deny opportunities to protected

168. Ewing v. Coca Cola Bottling Co. of N.Y., Inc., No. 00 CIV. 7020(CM), 2001 WL
767070 (S.D.N.Y.June 25, 2001).

169. Id. at*1-5.
170. Id. at *5.
171. Id.
172. Id. at *6.
173. Id.
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groups. In Loyd v. Phillips Bros.,7 4 the plaintiffs challenged the
structures used by the employer to maintain a sex-segregated work-
force. 175 One of the employer's practices was to offer promotion
opportunities to males from the male-dominated department.76

Pursuant to this practice, the company went directly to male em-
ployees without posting or otherwise making the position publicly
available, either internally or externally. 77 Another practice of the
employer was segregating men and women into two separate
feeder positions that supposedly both led to higher-level positions,
but then only promoting from the male position.

The court found that the inexorable zero in the higher-level po-
sition supported a finding of disparate treatment. As the court
noted, "that Phillips' promotional procedure inexorably main-
tained the existing zero is strong evidence that it was intended to
do so.",7

Notably, the court found that the segregation itself should be
cause for scrutiny: "thel100% sex-segregated workforce is highly
suspicious and is sometimes alone sufficient to support judgment
for the plaintiff." 80 Presumably then, although not explicitly dis-
cussed in the case, the maintenance of the inexorable 100 in the
female feeder positions would also have provided evidence of dis-
crimination.

In Capaci v. Katz & Besthoff Inc., the EEOC sued Katz & Besthoff,
a pharmacy chain in Louisiana, for discrimination in its promotion
practices.18 ' The individual plaintiff was a female pharmacist who
unsuccessfully sought promotion to management within the com-
pany."" The EEOC alleged, and the appellate court agreed, that
the company discriminated against women by failing to promote
them to management trainee positions.8 3 All 267 trainee positions
were awarded to men. 84 Much of the trial centered on testimony
about whether the numbers were statistically significant.185 The evi-
dence also indicated that the company advertised for management

174. Loyd v. Phillips Bros., 25 F.3d 518, 521 (7th Cir. 1994).
175. Id. at 521.
176. Id.
177. Id. at 523-25.
178. Id. at 523-24.
179. Id. at 524 n.4.
180. Id. (citing Babrocky v. Jewel Food Co., 773 E2d 857, 867 n.7 (7th Cir. 1985); Int'l

Bhd. of Teamsters v. United States, 431 U.S. 324, 342 n.23 (1977)).
181. Capaci v. Katz & Besthoff, Inc., 711 F.2d 647, 651 (5th Cir. 1983).
182. Id.
183. Id.
184. Id.
185. Id. at 651-56.
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positions by seeking "local men" in newspaper classified ads. 86

While acknowledging the strength of the statistics in the case, the
appellate court indicated that the zero is a much more powerful
signal of discrimination:

We cannot escape the fact that during these seven and one-
half years, there were hundreds of male manager trainees
chosen and not a single woman. The hiring record demon-
strates not just disparities in hiring, but total exclusion of
women from the entry level management position. We differ
with the defendant's suggestion that "zero is just a number."
To the noble theoretician predicting the collisions of weight-
less elephants on frictionless roller skates, zero may be just
another integer, but to us it carries special significance in dis-
cerning firm policies and attitudes. Evidence of two or three
acts of hiring women as manager trainees during this period
might not have affected the statistical significance of the tests
performed by the experts, but it would indicate at least some
willingness to consider women as equals in firm management.
Perhaps for this reason, the courts have been particularly du-
bious of attempts by employers to explain away "the
inexorable zero" when the hiring columns are totalled. 7

Thus, the court remedied the discrimination inferred from the
presence of the inexorable zero by dismantling a promotion struc-
ture that left women stranded in lower-level positions within the
pharmacy structure. A similar focus on the inexorable 100 would
have highlighted the positions into which women were tracked and
the less than desirable conditions attached to such jobs. The corre-
sponding remedy could have been different in that case, perhaps
improving wages and training in the jobs held by women and
changing the policies behind the segregation.

3. The Inexorable Zero and Termination Policies:
Barner v. City of Harvey

Barner v. City of Harvey employed the inexorable zero in the con-
text of firing.'8 The plaintiffs, a group of African Americans,
claimed that the City of Harvey laid off a hugely disproportionate

186. Id. at 659.
187. Id. at 662 (citations omitted).
188. Barner v. City of Harvey, No. 95 C 3316, 1998 WL 664951 (N.D. Ill. Sept. 18, 1998).
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number of African Americans after the election of a new mayor.189

One hundred percent of those laid off for "budgetary reasons"
were African American.' 90 Here, the inexorable zero was identified
in the numbers of non-African Americans who were laid off. The
federal district court ruled that the plaintiffs had overcome a
summary judgment challenge with a showing of the skewed num-
bers. 91 As the court noted:

In the end, the tremendous drop in African-American pres-
ence in Harvey's workforce, both in general and across the
board, and the "inexorable zero" means that Plaintiffs, despite
their lack of statistical sophistication, have successfully shown
a prima facie case both of disparate impact and disparate
treatment.1

92

The court's focus on the composition of the laid off workers sup-
ports the concept of an inexorable 100, even if the court did not
clearly articulate it. The court stressed the importance of extremes
in demonstrating racial and ethnic imbalances that are, in turn, a
sign of discrimination. In this case, the inexorable 100 would have
been a more natural way to view the situation because framing it in
terms of an inexorable zero suggests the African Americans were
simply not given an opportunity to stay in their jobs, whereas fram-
ing it in terms of an inexorable 100 correctly reflects that African
Americans were disproportionately targeted in the layoffs.

Babrocky v. Jewel Food Co. provides yet another example of the
power of the zero, and of the potential power of the 100, in a Title
VII termination case.193 In Babrocky, the circuit court considered
sex-segregated job categories in a meat packing plant.9 4 The em-
ployer laid off a group of meat wrappers-from a mostly female
meat wrapping department-and did not similarly lay off meat
packers from the predominantly male meat packing department.9

The plaintiffs alleged that 'Jewel violated Title VII by maintaining
sex-segregated job classifications, by failing to recruit, train, trans-
fer, or promote females, by paying plaintiff women less than men
who performed comparable work, by discharging women because
of their sex, and by instituting a seniority and promotional system

189. Id. at *9.
190. Id. at *9.
191. Id. at*50.
192. Id. at *50.
193. Babrocky v.Jewel Food Co., 773 F.2d 857 (7th Cir. 1985).
194. Id. at 859-60.
195. Id. at 860.
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to further those practices. " 196 The plaintiffs also alleged that the
company "misused an employment ratio of one meat wrapper to
four meat cutters to justify the discriminatory layoff of female em-
ployees."'9

The court held that the sex-segregated nature of the job should
trigger more scrutiny and required an analysis of the employer
practices outside of the traditional McDonnell Douglas framework.'9

The court noted the differences in hiring patterns between the
meat wrapping and meat cutting jobs, observing that one hundred
percent of meat cutters were male, and one hundred percent of
the meat wrappers were female. 199 This difference was sufficient to
support a prima facie case of discrimination. 9 While the court fo-
cused on the lack of opportunity for women that ultimately
resulted in the layoffs, it also noted that the segregation was a
symptom of that lack of opportunity.20' Had the court used an in-
exorable 100 inference, its analysis could have been more direct,
starting from the segregation, and its remedy could have addressed
not only firing and hiring, but also the policies that created the
segregation.

4. The Inexorable Zero and Hiring: EEOC v. O&G Spring and Wire
Forms Specialty Company

The inexorable zero can also support plaintiffs in hiring cases.
In EEOC v. 0 & G Spring & Wire Forms Specialty Co., the EEOC sued

202a manufacturer for its failure to hire African Americans. Over a
six-year period, the company made eighty-seven hires into one of
its low-skill departments; none of them were African Americans. 9

The trial court found the inexorable zero in the company's hiring
decisions supported a prima facie case of hiring discrimination. 4

The company appealed, arguing that the plaintiffs' statistics
were flawed, especially due to their use of the general population
as the relevant labor market.2 0 5 The circuit court affirmed, however,

196. Id.
197. Id.
198. Id. at 867-69.
199. Id. at 867 n.7.
200. Id.
201. Id. at 865 n.3.
202. EEOC v. 0 & G Spring & Wire Forms Specialty Co., 38 E3d 872, 874 (7th Cir.

1994).
203. Id.
204. Id. at 878.
205. Id. at 876-77.

WINTER 2008]


