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COMFORTABLY NUMB: MEDICALIZING (AND
MITIGATING) PAIN-AND-SUFFERING DAMAGES

Lars Noah*

It has been said, “time heals all wounds.” I do not agree. The wounds
remain. In time, the mind, protecting its sanity, covers them with scar
tissue and the pain lessens. But it is never gone.

—Rose F. Kennedy (1974)

I. INTRODUCTION

Among the compensatory damages that a plaintiff may recover
in tort litigation, awards for pain and suffering have attracted the
most attention. Attorneys, judges, legislators, and scholars from
various disciplines long have struggled to measure and make sense
of this aspect of compensation for tortiously caused injuries. With
the steady expansion of what falls within the rubric of nonpecuni-
ary damages and in the types of claims eligible for such awards, to
say nothing of the growth in the absolute and relative size of this
portion of compensatory awards, pain-and-suffering damages have
become increasingly controversial.

Although it canvasses the competing arguments about this sub-
ject and accompanying proposals for reform, this Article ultimately
sidesteps much of the debate in order to offer a fairly modest set of
suggestions for better understanding and perhaps more sensibly
cabining monetary damages for pain and suffering. A perspective
rooted in medical practice might help to clarify the purposes and,
in turn, the proper magnitude of such awards. Once we come to
understand emotional distress as just another type of injury par-
tially responsive to therapeutic interventions, the avoidable
consequences rule, which obligates victims to take reasonable steps
to mitigate their harm, should provide clearer parameters for fix-
ing pain-and-suffering damages.

* Professor of Law, Univ. of Florida. An earlier version of this Article was presented

to the faculty at Vanderbilt, and I would like to thank those in attendance for their feedback.
My title alludes to a well-known song of that name from Pink Floyd’s album The Wail
(Columbia Records 1979). Cf. Alex B. Long, [Insert Song Lyrics Here]: The Uses and Misuses of
Popular Music Lyrics in Legal Writing, 64 WasH. & LEE L. Rev. 531, 540, 570 (2007) (noting
the relative dearth of references to Pink Floyd).
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II. PAIN AND SUFFERING (AND SUCH)

This Article asks a fairly fundamental but rarely explored ques-
tion: why do courts invariably treat awards for pain and suffering as
“noneconomic” damages, distinguishing them from awards for
medical expenses and other types of economic damages? Before,
however, trying to formulate an answer in Part III, this Article
summarizes the debate over pain-and-suffering damages and in-
troduces a handful of the more interesting proposals for reform.

A. Distinguishing Economic and Noneconomic Damages

Noneconomic damages encompass a variety of overlapping (and
imprecise) categories such as pain, mental anguish, anxiety, emo-
tional distress, and nervous shock.' Loss of enjoyment of life (a.k.a.
“hedonic” damages), which might be understood as the depriva-
tion of the normal pleasures of living (the opposite of pain), also
represents a compensable type of nonpecuniary harm.’ Finally,
various derivative claims, such as loss of consortium, companion-
ship, and society (essentially for the deprivation of the positive
emotional support previously received from the injured victim),
fall within the domain of noneconomic damages.’

By compensating plaintiffs for their medical expenses and lost
earnings, courts treat the physical and economic aspects of bodily
injury as pecuniary damages, but the emotional aspects of such in-

1. See, e.g., Capelouto v. Kaiser Found. Hosps., 500 P.2d 880, 883 (Cal. 1972) (explain-
ing that “pain and suffering” is a “unitary concept” that “has served as a convenient label
under which a plaintiff may recover not only for physical pain but for fright, nervousness,
grief, anxiety, worry, mortification, shock, humiliation, indignity, embarrassment, apprehen-
sion, terror or ordeal”); Clohessy v. Bachelor, 675 A.2d 852, 862 n.12 (Conn. 1996) (using
these various descriptors interchangeably); Pearson v. Interstate Power & Light Co., 700
N.w.2d 333, 347 (lowa 2005); see also Dan B. Doss, THE Law or Torts 1050 (2000) (“The
pain for which recovery is allowed includes virtually any form of conscious suffering, both
emotional and physical.” (footnotes omitted)).

2. See, e.g., Overstreet v. Shoney’s, Inc., 4 SW.3d 694, 715-17 (Tenn. Ct. App. 1999)
(distinguishing between pain and suffering, permanent impairment/disfigurement, and loss
of enjoyment, and referring to the prescription of antidepressants for the treatment of post-
traumnatic stress disorder as some evidence supporting the jury’s noneconomic damage
award of $1.75 million after a serious eye injury); see also Kyle R. Crowe, Note, The Semantical
Bifurcation of Noneconomic Loss: Should Hedonic Damage Be Recognized Independently of Pain and
Suffering Damage?, 75 Towa L. Rev. 1275, 1277 (1990) (explaining that many jurisdictions
treat loss of enjoyment of life as a subset of pain and suffering rather than as a freestanding
category of noneconomic damages). For more on the debate over hedonic damages, see
infra note 190.

3. See Nancy Levit, Ethereal Torts, 61 GEo. WasH. L. Rev. 136, 146-47 (1992) (“As emo-
tional harms attained legitimacy during the past decade, tort law increasingly acknowledged
another manifestation of psychic injury—the harm to relational interests.”).
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juries remain within the category of nonpecuniary damages.
Courts routinely draw a distinction between “special” and “general”
damages, the former denoting economic harms (e.g., past medical
expenses) and requiring specific proof.’ General damages, in con-
trast, have an entirely open-ended quality to them,’ and courts may
even constrain the sometimes creative efforts of plaintiffs’ lawyers
to “prove” the nature of such harms.’

In its Restatement of the Law of Torts, the American Law Institute
(ALI) has struggled to make sense of these characterizations. The
Second Restatement offered the following explanation:

The sensations caused by harm to the body or by pain or hu-
miliation are not in any way analogous to a pecuniary loss,
and a sum of money is not the equivalent of peace of mind.
Nevertheless, damages given for pain and humiliation are
called compensatory. They give to the injured person some
pecuniary return for what he has suffered or is likely to suffer.
There is no scale by which the detriment caused by suffering
can be measured and hence there can be only a very rough

4. See, e.g., Pexa v. Auto Owners Ins. Co., 686 N.W.2d 150, 156-57 (Iowa 2004); Veazey
v. State Farm Mut. Auto. Ins., 587 So. 2d 5, 8-9 (La. Ct. App. 1991); Jackson v. Brumfield,
458 So. 2d 736, 737 (Miss. 1984) (bills for prescription drugs); Anderson v. A PL Co. of
Minn., 559 N.W.2d 204, 210 (N.D. 1997); Overstreet, 4 S.W.3d at 702-06 (lost earning capac-
ity); see also DaFonte v. Up-Right, Inc., 828 P.2d 140, 144 (Cal. 1992) (“The important
distinction between ‘economic’ and ‘non-economic’ damages is carefully defined by the
statute.”); Thibeaux v. Trotter, 883 So. 2d 1128, 1130 (La. Ct. App. 2004) (“General damages
[as contrasted with special damages] are speculative in nature and, thus, incapable of being
fixed with any mathematical certainty.”); Flannery v. United States, 297 S.E.2d 433, 435 (W.
Va. 1982) (distinguishing between “liquidated” and “unliquidated” damages). See generally
RESTATEMENT (SECOND) OF TorTs § 904 cmts. b & ¢ (1979).

5. See Duncan v. Kansas City Ry., 773 So. 2d 670, 682 (La. 2000); Botta v. Brunner, 138
A.2d 713, 718 (N]. 1958) (“For hundreds of years, the measure of damages for pain and
suffering following in the wake of personal injury has been ‘fair and reasonable compensa-
tion.” This general standard was adopted because of universal acknowledgement that a more
specific or definitive one is impossible.”); id. at 718-19 (“The varieties and degrees of pain
are almost infinite. Individuals differ greatly in susceptibility to pain and in capacity to with-
stand it.”); id. at 720 (“[P]ain and suffering have no known dimensions, mathematical or
financial.”); see also infra note 38 and accompanying text (discussing jury instructions).

6. See Joseph H. King, Jr., Counting Angels and Weighing Anchors: Per Diem Arguments for
Noneconomic Personal Injury Tort Damages, 71 TenN. L. Rev. 1, 10-11, 13-18 (2003); Jessica M.
Silbey, Judges as Film Critics: New Approaches to Filmic Evidence, 37 U. MicH. J.1.. REFORM 493,
526-31, 561-69 (2004) (discussing the admissibility of “day in the life” videos); see also infra
note 56 (discussing the judicial treatment of expert testimony concerning hedonic dam-
ages); Miss. CopeE AnN. §11-1-69(1) (2007) (prohibiting expert testimony about the
monetary value of pain and suffering damages). See generally Danny R. Veilleux, Annotation,
Necessity of Expert Testimony on Issue of Permanence of Injury and Future Pain and Suffering, 20
ALR.5th 1 (1994 & Supp. 2007).
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correspondence between the amount awarded as damages
and the extent of the suffering.’

In the course of revising the Second Restatement, the ALI split the
subject into different parts, including one volume designed to ad-
dress “liability for physical harm.” Initially, the reporters planned
to carve out emotional harms for separate treatment, even while
conceding that the expansion of claims for mental distress had
muddied the line.’ In the end, the ALI decided to include emo-
tional harms within the ambit of this volume."

As one commentator noted, “the line between pecuniary and
nonpecuniary harms is fuzzy.”"' In contexts where plaintiffs may
recover only economic damages (as in the case of many wrongful
death statutes), the question of characterization becomes tremen-
dously important.” It also has federal tax implications because
Congress excluded from “gross income” only those compensatory

7. RESTATEMENT (SECOND) OF TorTS § 903 cmt. a; see also id. § 905 & cmt. i.

8. RESTATEMENT (THIRD) OF TorTsS: L1ABILITY FOR PHYS1CAL HarRM (Proposed Final
Draft No. 1, 2005); see also Martha Chamallas, Removing Emotional Harm from the Core of Tort
Law, 54 Vanp. L. Rev. 751, 75260 (2001) (criticizing this decision to marginalize non-
physical injuries). Previous volumes of the Third Restatement had addressed matters of appor-
tionment and products liability.

9. See RESTATEMENT (THIRD) OF TorTS (Proposed Final Draft No. 1) § 4 cmt. d; see
also Molien v. Kaiser Found. Hosps., 616 P.2d 813, 817-21 (Cal. 1980).

10.  See RESTATEMENT (THIRD) OF TORTS: L1ABILITY FOR PHYSICAL AND EMOTIONAL
HarM ch. 8 (Tentative Final Draft No. 5, 2007).

11.  Margaret Jane Radin, Compensation and C urability, 43 DUkE L.J. 56, 69 n.23
(1993) (“For example, loss of a wife’s consortium was historically thought of as an economic
harm to her husband, because the law focused on the services she owed him; but in a mod-
ern understanding, the emotional component of the loss is more important.”); see also id.
(adding that psychotherapy can help both “to make the victim functional again as a worker”
and to promote “emotional satisfaction,” but deciding to “ignore the difficulty of drawing
the line between pecuniary and nonpecuniary harms, as well as what we can learn from this
difficulty”); Ellen Smith Pryor, The Tort Law Debate, Efficiency, and the Kingdom of the Ill: A Cri-
tique of the Insurance Theory of Compensation, 79 Va. L. Rev. 91, 125-36 (1993); id. at 95
(challenging “the ability to categorize the vast and complex spectrum of losses into a di-
chotomy between pecuniary and nonpecuniary losses”); Neil Vidmar & Leigh Anne Brown,
Tort Reform and the Medical Liability Insurance Crisis in Mississippi: Diagnosing the Disease and
Prescribing a Remedy, 22 Miss. C. L. Rev. 9, 28 (2002) (cautioning that “these lines of demar-
cation are often indistinct”).

12.  For example, wrongful death statutes historically allowed recoveries for only pecu-
niary losses. See Liff v. Schildkrout, 404 N.E.2d 1288, 1292 (N.Y. 1980); John Fabian Witt,
From Loss of Services to Loss of Support: The Wrongful Death Statutes, the Origins of Modern Tort
Lauw, and the Making of the Nineteenth-Century Family, 25 Law & Soc. INQuiry 717, 735, 741-43
(2000); see also infra note 192 (discussing workers’ compensation). Nonetheless (and putting
aside subsequent legislative reforms), some courts stretched the characterization to allow
recovery for the loss of companionship in such cases. Sz, e.g., Sea-Land Servs., Inc. v. Gau-
det, 414 U.S. 573, 586-88 (1974); Reiser v. Coburn, 587 N.W.2d 336, 33942 (Neb. 1998);
Green v. Biuner, 424 A.2d 210, 215-16 (N.J. 1980); see also Andrew J. McClurg, Dead Sorrow: A
Story About Loss and a New Theory of Wrongful Death Damages, 85 B.U. L. Rev. 1, 22-27 (2005).




WINTER 2009] Pain-and-Suffering Damages 435

damages awarded “on account of personal physical injuries or
physical sickness.””

More generally, the division between economic and noneconomic
damages replicates the largely discredited Cartesian dichotomy be-
tween body and mind." It also parallels an increasingly criticized
distinction in medicine between curative and palliative care.” Physi-
cians must do more than fix broken bodies—they should strive to
alleviate their patients’ pain and suffering even if unable to root
out the underlying cause of such symptoms.” Indeed, some health
care professionals have come to regard chronic pain as a disease
process in its own right.”” This nosological debate aside, recognizing

13. 26 U.S.C. § 104(a)(2) (2000) (emphasis added); se¢ also id. § 104(a) (“[Elmotional
distress shall not be treated as a physical injury or physical sickness. The preceding sentence
shall not apply to an amount of damages not in excess of the amount paid for medical care

. attributable to emotional distress.”); Murphy v. IRS, 493 F3d 170, 174-76 (D.C. Cir.
2007); Lindsey v. Comm’r, 422 F.3d 684, 687-89 (8th Cir. 2005); F. Patrick Hubbard, Making
People Whole Again: The Constitutionality of Taxing Compensatory Tort Damages for Mental Distress,
49 FLA. L. Rev. 725, 744-45 (1997).

14.  See Levit, supra note 3, at 191 (“Despite the cumulative and trenchant evidence in
psychology, sociology, biology, medicine, and psychopharmacology dispelling ancient con-
cepts of mind-body dualism, the mental-material distinction persists in tort law.”); see also
AM. PSYCHIATRIC ASS’N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS XXX
(4th ed., text rev. 2000) (“[T]he term mental disorder unfortunately implies a distinction
between ‘mental’ disorders and ‘physical’ disorders that is a reductionist anachronism of
mind/body dualism.”); ¢f. Youndy C. Cook, Comment, Messing with Our Minds: The Mental
Iliness Limitation in Health Insurance, 50 U. Miam1 L. Rev. 345, 348-64 (1996) (explaining
that, when interpreting insurance policies that provide less generous coverage in cases of
mental illnesses, courts have focused on either the nature of the symptoms, the course of
treatment, or the underlying cause).

15.  See Eric J. Cassell, The Nature of Suffering and the Goals of Medicine, 306 NEw ENG. ].
MED. 639, 640 (1982) (“The split between mind and body that has so deeply influenced our
approach to medical care was proposed by Descartes to resolve certain philosophical is-
sues. . .. An anachronistic division of the human condition into what is medical (having to
do with the body) and what is nonmedical (the remainder) has given medicine too narrow a
notion of its calling.”); Ben A. Rich, A Prescription for the Pain: The Emerging Standard of Care for
Pain Management, 26 WM. MiTcrHELL L. REV. 1, 24 (2000) (“Since pain and suffering, under-
stood as sensation and emotion, are quintessentially subjective human experiences, they lie
outside of the acceptable parameters of the curative model.”); id. at 18 (“Modern medicine
has been shaped by the Cartesian dualism of mind and body . .. [, so] the responsibility for
dealing with pain and suffering [experienced by the mind] has necessarily been removed
from the physician’s job description [of treating the body].”); id. at 18 n.115 (noting that
“the transition from a biomedical to a biocultural model of pain, which take{s] into account
the nonphysiological aspects of the pain experience, blurs earlier distinctions between pain
{directly traceable to tissue injury] and suffering”).

16.  See CounciL oN ETHICAL & JUDICIAL AFFAIRS, AM. MED. Ass’N, CODE OF MEDICAL
ETHics: CURRENT OPINIONS WITH ANNOTATIONS, Opinion 2.20, at 76 (2006) (“Physicians
have an obligation to relieve pain and suffering . ..."); Cassell, supra note 15, at 639 (“The
obligation of physicians to relieve human suffering stretches back into antiquity.”); Edmund
D. Pellegrino, Emerging Ethical Issues in Palliative Care, 279 JAMA 1521, 1521 (1998) (“Not to
relieve pain optimally is tantamount to moral and legal malpractice.”).

17. SeeMichael Finch, Law and the Problem of Pain, 74 U. CIN. L. Rev. 285, 286-87, 318~
26 (2005); id. at 305 (“[TThe distinction between ‘physical’ and ‘mental’ aspects of illness
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physical injury (and the use of antidepressants), the authors failed
to consider the broader consequences of their proposed mitigation
requirement, including the possibility that such a rule would have
the effect of altering the “noneconomic” characterization of a large
portion of tort awards and also might help to mollify some critics
of pain-and-suffering damages."”

At least one scholar has advocated this broader notion of fun-
damentally recharacterizing nonpecuniary damages,” though,
strangely enough, he did so without making any reference to the
rule of mitigation.”” In addition, when he suggested this idea more
than two decades ago,™ the treatments available for various forms

170. Indeed, they did just the opposite in calling for little more than internal consis-
tency. See Klein & Hininger, supra note 144, at 428 (“The idea of attaching a numeric value
to psychological injuries is problematic, . . . but if courts are willing to award damages based
on a problematic formula, they must be willing to reduce those damages using the same
formula.”); id. at 439.

171.  See Stanley Ingber, Rethinking Intangible Injuries: A Focus on Remedy, 73 CAL. L. Rev.
772, 803-05 (1985); id. at 809 (“[D]amages should be limited to the extent that these [in-
tangible] injuries have caused or are anticipated to cause transferable, out-of-pocket
expenses. Such pecuniary damages are likely limited and capable of relatively firm proof.
They, consequently, are less subject to plaintiff fabrication and jury abuse.”); id. at 782
(“[P]ain and suffering and emotional distress may result in costs that are as quantifiable and
transferable as those that exist in any other injury. Suffering can disable, leading to lost in-
come, the need for medical attention, therapy, or drugs.”); id. at 783-84 (“Society has
sufficiently acknowledged the victim’s right to bodily and emotional security by granting
damages for the economic ramifications of his injury—his cost of coping and of being reha-
bilitated. The remaining injury is arguably only that which is truly nonquantifiable and
nontransferable and, therefore, best borne by the victim.”). Ingber qualified his proposal to
limit nonpecuniary damages in various ways: excluding willful torts, id. at 791, and shifting
attorneys’ fees, id. at 812.

172. As a consequence, he failed to address any of the objections lodged against psychi-
atric mitigation, focusing instead on rebutting objections to any proposal that would have
the effect of stringently limiting the magnitude of nonpecuniary awards. Ingber had, how-
ever, hinted at a mitigation requirement in his discussion of intangible damages in
defamation cases. See id. at 835-36 (arguing that, if the defendant refuses to issue a retrac-
tion and the plaintiff fails to secure an opportunity to publish a refutation without cost, the
defendant should finance the plaintiff’s effort to issue a reply designed to restore reputa-
tion). Even critics of such an approach seem to be oblivious to the mitigation issue. See
Davies, supra note 24, at 27 n.131 (“While persons suffering from severe emotional distress
may benefit from medical attention, they may not seek it.”); id. at 29 (“*[Gliven the stigma
still attached to treatment of mental disorders, many individuals may be reluctant to seek
substantial medical treatrnent.”).

173.  For still earlier proposals to limit recovery to the pecuniary costs of nonpecuniary
injuries (though also without making any reference to a mitigation requirement and usually
offered only as aspects of more sweeping reforms), see Richard S. Miller, The Scope of Liability
Jor Negligent Infliction of Emotional Distress: Making “the Punishment Fit the Crime,” 1 U. Haw. L.
Rev. 1, 3942 (1979); Clarence Morris, Liability for Pain and Suffering, 59 CoLuM. L. REv. 476,
476-77 (1959); Jeffrey O’Connell, A Proposal to Abolish Defendants’ Payment for Pain and Suffer-
ing in Return for Payment of Claimants’ Attorneys’ Fees, 1981 U. ILL. L. REv. 333, 348-53; id. at
349 n.47 (“Thus if psychic loss leads to pecuniary loss—as in the need for psychiatric services
or inability to work because of sheer pain—such loss is payable under the above provision as
pecuniary loss.”); id. at 368 (“Pain so severe as to cause the tort victim to miss work or pur-
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of pain and suffering remained fairly primitive by today’s stan-
dards, which meant that his proposal effectively would have denied
most damages for victims complaining of emotional distress.”™ (If,
instead, the proposal had invoked the avoidable consequences
doctrine, then, for the same technological reasons, it would have
done little to cabin awards for pain and suffering.) Given fairly
dramatic improvements in the safety and effectiveness of treat-
ments for, among other things, chronic pain and depression, such
a doctrinal recharacterization of these nonpecuniary damages
might enjoy greater traction at this time."”” In other words, with
advances in technology, a rule limiting recovery to the medical ex-
penses associated with mitigating pain and suffering might

chase analgesics does represent economic loss and, as such, will be compensated under the
proposed reforms. Apart from such direct economic loss, damages for pain and suffering
seem to serve no economic function.”). In recent years, a couple of commentators have
made passing references to this idea. See Abel, supra note 37, at 323 (tossing it in at the very
end of a lengthy critique of nonpecuniary damages); King, supre note 32, at 168, 173,
205-09 (focusing on expenditures for pain management); id. at 164 (making these rec-
ommendations “tentatively and preliminarily”); see also Jutzi-Johnson v. United States, 263
F.3d 753, 758 (7th Cir. 2001) (Posner, J.) (“Various solutions, none wholly satisfactory,
have been suggested, such as ... estimat[ing] how much it would cost the victim (if he
survived) to obtain counseling or therapy to minimize the pain and suffering, Law Commis-
sion, Damages for Personal Injury: Non Pecuniary Loss 8 (Consultation Paper No. 140, 1995);
Andrews v. Grand & Toy Alberta Ltd., (1978) 83 D.L.R. (3d) 452, 476-77 (Can. S. Ct.)
...."); PETER CANE, ATIYAH'S ACCIDENTS, COMPENSATION AND THE Law 354 (6th ed. 1999)
(“[W]hen all has been done to minimize the pain and suffering by medical means, any re-
sidual pain and suffering cannot be shifted; it remains with the victim, no matter what
compensation is paid to that person by others.”).

174.  See Ingber, supra note 171, at 783 (“Restricting damages for intangible injuries to
their tangible ramifications clearly leaves part, if not a significant part, of the injury to be
borne by the . .. plaintiff alone.”). Conversely, with such a damage limitation in place, Ing-
ber would have allowed recovery by a broader class of emotional distress victims. See id. at
817-19; see also Miller, supra note 173, at 39—40. Contrast Kontorovich, supra note 143, at 492,
518-20 (favoring further restrictions on emotional distress claims given the difficulty of
imposing a psychiatric mitigation requirement).

175.  See Kolber, supra note 140, at 1594 (“As mental health treatments become more ef-
fective, however, a plaintiff’s failure to use them may appear more unreasonable, and courts
may become more willing to penalize plaintiffs who fail to mitigate emotional damages.”); ¢f.
Martin V. Totaro, Note, Modernizing the Critique of Per Diem Pain and Suffering Damages, 92 V.
L. Rev. 289, 310-19 (2006) (focusing on cognitive-behavioral treatments for pain, and con-
tending that their availability undermines the assumption of relatively constant and
unremitting agony behind requests for future nonpecuniary damages based on time-unit
arguments); id. at 323 (“[Clourts permitting the per diem argument have not incorporated
advances in the field of pain and suffering into their analyses.”); infra note 194 (drawing a
parallel to the legal impact of advances in antipsychotic medications). In making such a
proposal more than a quarter of a century ago, one scholar noted that “[s]ince World War Ii
there have been dramatic innovations in treatment for the relief of pain, not only through
analgesics but through more novel devices, including the application of electric signals to
the nervous system to block the feeling of pain.” O’Connell, supra note 173, at 349 n.47. As
explained in Part III.C above, these technological advances have continued apace and ex-
tend beyond simple pain relief to offer promising treatments for other forms of suffering.
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converge at least partially with existing awards for nonpecuniary
damages.'”

A psychiatric mitigation requirement would, of course, fail to ac-
count for some types of pain and suffering. In the context of
nonpsychiatric mitigation, victims may not recover entirely from
their physical injuries, and the common law allows damages for the
economic consequences of these lasting disabilities in the form of
lost earning capacity. Similarly, in the context of psychiatric mitiga-
tion, victims may not recuperate entirely from their emotional
injuries, and the courts presumably would continue to award dam-
ages for both the economic and noneconomic consequences of
intractable (i.e., untreatable) pain and suffering.

Even so, applying the avoidable consequences doctrine in this
setting may have a number of desirable effects. First, expenditures
for psychiatric mitigation could provide a more precise baseline
from which to calculate total noneconomic damages;'” in practice,
when parties settle, economic damages (and medical expenses in
particular) currently serve this purpose.”™ Indeed, one commenta-

176. Those commentators who recommend eliminating noneconomic damages alto-
gether would force plaintiffs to prove psychiatric expenses as “special” damages; in contrast,
applying the mitigation requirement more rigorously would mean that the burden of proof
remains with the defendant and also would continue to allow recoveries for the unmitigable
portion of pain-and-suffering damages. The intermediate option that I urge would obligate
the plaintiff to provide evidence of mitigation efforts by revising jury instructions to require
some proof of pain and suffering (and explaining that an award for noneconomic damages
seeks to cover only those harms that the plaintiff could not have treated successfully). At a
minimum, juries should differentiate between past and future nonpecuniary damages.

177.  Perhaps juries could select from a sliding scale of multipliers (e.g., 5-25) based on
their assessment of the severity of the untreatable injury. In one of the cases described pre-
viously, the final award reflected a ratio of almost 10:1. See In 72 Air Crash at Charlotte, 982 F.
Supp. 1101, 1110-11 (D.S.C. 1997) (awarding nearly $31,000 for future psychiatric expenses
and $300,000 for pain and suffering). Although the court did not make any mention of such
a ratio, it did reject the defendant’s suggestion to use prior awards (and the relationship
between the awards for physical and emotional injuries) as a guide. See id. at 1112-13 & n.9;
¢f. Feld v. Merriam, 461 A.2d 225, 229, 234-35 (Pa. Super. Ct. 1983) (affirming an award of
$8,900 for past psychiatric expenses and almost $3 million for pain and suffering), rev'd on
other grounds, 485 A.2d 742, 747-48 (Pa. 1984). Along roughly similar lines, the U.S. Su-
preme Court has suggested some outer limits on the ratio between punitive and
compensatory damages. See State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 425
(2003) (noting that “few awards exceeding a single-digit ratio between punitive and com-
pensatory damages, to a significant degree, will satisfy due process”).

178. See Ingber, supra note 171, at 779 (“[T]o avoid the risk and uncertainty of a jury
verdict, .. . defendants often settle claims for noneconomic loss by offering a fixed multiple
of more easily provable economic loss, for example, medical expenses.”); O’Connell, supra
note 173, at 334 (“[Liability] insurers start with a multiple of a claimant’s medical bills and
wage loss: every dollar of pecuniary loss is worth, say, three dollars for pain and suffering.”);
id. at 342 & n.20 (adding that the multiplier serves only as a handy “starting point”); Neil
Vidmar & Jeffrey J. Rice, Assessments of Noneconomic Damage Awards in Medical Negligence: A
Comparison of Jurors with Legal Professionals, 78 lowa L. REv. 883, 894 (1993) (“Judges and
attorneys in North Carolina frequenty speak of an informal guideline that suggests that
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tor recently proposed that juries use a multiplier,” even though
the severity of the physical injury does not invariably correlate to
the severity of the emotional injury." One could draw a parallel to
the methodological disputes in the willingness-to-pay context,”
though particularized in this setting: expenditures for psychiatric
mitigation would offer concrete evidence of victims’ revealed pref-
erences as a basis for judging the severity of their reported pain
and suffering,"”™ which would have obvious advantages over the

noneconomic damages should be between three and seven times the amount of economic
damages.”); Wissler et al., supra note 40, at 812-13 n.179 (noting that “the rule of thumb
some lawyers use to come up with a figure for general damages for purposes of settlement
negotiations [is] multiplying medical specials by three”); Peter Passell, The Health Care Plan
Could Worsen Injury-Claim Abuses, N.Y. TiMES, Oct. 14, 1993, at D2 (“[T]he cost of medical
treatment is generally used as a benchmark of injury severity in calculating out-of-court
settlements for ‘pain and suffering.” Hence a $4,000 medical bill can be used to leverage . ..
another two or three times the $4,000 payment for pain and suffering.”); see also Stephen
Daniels & Joanne Martin, It Was the Best of Times, It Was the Worst of Times: The Precarious Na-
ture of Plaintiffs’ Practice in Texas, 80 Tex. L. Rev. 1781, 1807 n.61 (2002) (reporting that the
multiplier had declined from about 3.1 to 1.7).

179.  See Avraham, supra note 53, at 110-19 (proposing “a system of nonbinding age-
adjusted multipliers”); . at 111 (offering for illustrative purposes a range of multipliers
from 0.5 for medical expenses not exceeding $100,000 up to 1.25 for medical expenses
above $1 million); id. at 110-11 n.116 (“[I]t seems intuitive that people with more severe
injuries (reflected in higher health costs) suffer proportionally more from their injuries.”);
see also Marcus L. Plant, Damages for Pain and Suffering, 19 Onio St. LJ. 200, 211 (1958)
(suggesting that noneconomic damages not exceed 50% of medical expenses); cf. Jones v.
Wal-Mart Stores, Inc., 870 F.2d 982, 988 (5th Cir. 1989) (“Once it has been proved by objec-
tive evidence that the [physical] injury will continue adversely to affect the plaintiff, the jury
may not give a take nothing verdict for future pain, suffering, and mental anguish.”); id. at
989 (conceding, however, that the plaintiff was “an extremely stoic and cheerful person”);
Healy v. Bearco Mgmt., Inc., 576 N.E.2d 1195, 1203 (Iil. App. Ct. 1991); Am. States Insur.
Co. v. Audubon Country Club, 650 S.W.2d 252, 254-55 (Ky. 1983) (suggesting that future
pain-and-suffering damages should be awarded whenever there are future medical ex-
penses); Todd R. Smyth, Annotation, Validity of Verdict Awarding Medical Expenses to Personal
Injury Plaintiff, but Failing to Award Damages for Pain and Suffering, 55 A.L.R.4th 186 (1987 &
Supp. 2007).

180. See supra note 149. Any such correlaton would, of course, be entirely absent in
claims for the infliction of emotional distress alone, at least unless that distress triggers some
physical manifestation.

181.  See Adler, supra note 64, at 1030-34; see also supra notes 55-57 and accompanying
text.

182.  See O’Connell & Bailey, supra note 124, at 104 (observing that plaintiffs’ lawyers
may draw attention to prescriptions for analgesics and other records of treatment for pain).
Along similar lines, in an investigation of whether the prospect for recovering pain and
suffering damages alters the behavior of injury victims, one group of researchers looked at
patterns of pharmaceutical usage rather than rely on subjective reports about pain. See Cor-
nelius J. Peck et al., The Effect of the Pendency of Claims for Compensation upon Behavior Indicative
of Pain, 53 WasH. L. Rev. 251, 260-61 (1978) (“Data concerning the use of prescribed anal-
gesic drugs are presumably the best indicators of pain and pain behavior. There are,
however, many types of analgesic drugs of varying strength, and reduction to common units
for measurement is necessary if comparisons are to be made. Accordingly, narcotic and
barbiturate equivalency tables were prepared for the various types of drugs ....”); id. at
268-70 (finding that workmen’s compensation claimants with “third-party [tort] claims
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contingent valuation alternative of asking jurors how much a rea-
sonable person would have been willing to pay to avoid the risk of
the injury experienced by the victim.'"®

Second, courts would encourage victims to take reasonable steps
to minimize the severity of these consequences. Communicating an
expectation of psychiatric mitigation may have a salutary impact by
counterbalancing the often anti-therapeutic effects of tort litiga-
tion.™ If plaintiffs understood that judges and juries would have
more of an interest in evidence of their rehabilitative efforts than
persistent complaints about their unmitigated agony, then victims
might sooner seek out the help that they (claim that they) need."

engaged in behavior indicative of pain at a statistically significantly higher rate than the
control group [with respect to] the use of prescribed pain-relieving drugs,” but discounting
this result); see also id. at 274 (“Because of its sensitivity as a measure of pain and its impor-
tance in types of pain behavior, the data concerning drug usage deserve comment.”). But ¢f.
Jennifer S. Labus et al., Self-Reports of Pain Intensity and Direct Observations of Pain Behavior:
When Are They Correlated?, 102 PAIN 109, 119-21 (2003) (cautioning against undue reliance
on non-verbal cues, though focusing on pain behaviors other than taking medication);
Dennis C. Turk & Herta Flor, Pain > Pain Behaviors: The Utility and Limitations of the Pain Be-
havior Construct, 31 Pain 277 (1987) (same).

183. In a study designed to evaluate the variability of monetary awards for general dam-
ages, a group of researchers used a survey instrument that evidently failed to include any
references to psychiatric interventions. See Wissler et al., supra note 40, at 819 (providing
examples of injury descriptions used in their survey); see also id. at 764 (“We did not include
cases in which . .. the plaintiff suffered only emotional distress unaccompanied by physical
injury.”). As a more flexible option than a proposed scheduling approach, one group of
authors suggested that judges could give juries a series of valuation scenarios, which would
include references to additional factors reflective of pain and loss of functioning. See Bovb-
jerg et al.,, supra note 51, at 954 (suggesting that “one might use fairly simple descriptors,
such as the strength of drug needed to control pain”); id. at 955 (illustrating with a scenario
that included the following information: “Her arm throbs painfully most of the time, but the
pain can usually be controlled with aspirin.”); see also McCaffery et al., supra note 53, at
1380-81 (discussing a survey question that had asked about approaches to measuring dam-
ages for pain and suffering, and noting that some of the answers “talked of simple heuristics,
such as referring to the cost of anesthesia as an estimate of the ‘price’ of pain”).

184. For instance, PTSD sufferers may find themselves retraumatized by the litigation
process. See Hickling et al., supra note 28, at 630-31; see also J. David Cassidy et al., Effect of
Eliminating Compensation for Pain and Suffering on the Outcome of Insurance Claims for Whiplash
Injury, 342 NEw ENc. J. MED. 1179, 1184-85 (2000) (finding lower reported levels of pain
and depression when traffic accident victims could no longer seek to recover noneconomic
damages); Richard Mayou et al., Prediction of Psychological Outcomes One Year Afier a Motor Vehi-
cle Accident, 158 AM. J. PsycHIaTRY 1231, 1237 (2001) (“Litigation is a continuing reminder
of the accident that may interfere with a natural tendency toward symptom resolution.”); ¢f.
Bagenstos & Schlanger, supra note 149, at 785-87 (making a similar argument against award-
ing hedonic damages); id. at 787 (“Damages that compensate for the out-of-pocket costs of
rehabilitation . . . would not cause these disempowering effects; they are in fact means of
empowerment.”).

185.  SeeIngber, supra note 171, at 808 (“A systemn that awards damages for the pecuniary
losses associated with intangible injuries—but refuses general damages—would demonstrate
societal concern for the victim’s plight while emphasizing rehabilitative needs rather than
suffering. Thus, the system’s focus would be positive—on healing—rather than negative—on
disability.”); id. at 782 (“[W]hen dealing with those affected by emotional distress, such
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The danger, of course, is that plaintiffs then might incur charges
for psychiatric interventions more easily than they would run up
other types of medical expenses."®

Third, focusing on treatable pain and suffering as a medical ex-
pense may promote clarity in thinking about the nature and
purpose of what remains in the category of noneconomic damages:
acute (past) pain and suffering, which the victim would have experi-
enced before having any opportunity to seek out medical
intervention;'” pain and suffering that fail to respond to reason-
able treatment efforts;'™ and the loss of enjoyment of life, which
some courts have characterized as the noneconomic aspects of
the permanent disability suffered by the victim."™ It also might
help to focus the debate over such hedonic damages,”™ drawing

damages may encourage sufferers to seek professional assistance and rehabilitation. Without
such encouragement, these individuals might not pursue therapy due to feelings of shame
or fear of stigma from acknowledging ‘emotional instability.’” (footnote omitted)); Pryor,
supra note 20, at 681-82; ¢f. Peter A. Bell, The Bell Tolls: Toward Full Tort Recovery for Psychic
Injury, 36 U. FrLa. L. Rev. 333, 375-76 (1984); id. at 396 (arguing that emotional distress
“damages may enable and encourage plaintiffs to obtain professional psychological assis-
tance soon after the onset of the traumatic injury”).

186. See Kontorovich, supra note 143, at 510-11; ¢f. supra notes 157-58 and accompany-
ing text (summarizing and responding to these concerns). Similarly, commentators suspect
that plaintiffs might incur unnecessary diagnostic expenses even if they would not undergo
more dangerous therapeutic interventions. See Avraham, supra note 53, at 115 (“While a
plaintiff may strategically go to excessive doctor’s visits or get unnecessary X-rays, she will not
volunteer to go through an operation merely to receive higher pain-and-suffering compen-
sation down the road.”). Limitations on insurance coverage for mental health care, see supra
note 22, may help to counteract this tendency, and estimates of future psychiatric expenses
would, of course, depend on expert testimony rather than a pattern of prior utilization.

187.  See, e.g., Wellborn v. Sears, Roebuck & Co., 970 F.2d 1420, 1428 (5th Cir. 1992);
Beynon v. Montgomery Cablevision Ltd., 718 A.2d 1161, 1169-79, 1183-85 (Md. 1998);
Oliveira v. Jacobson, 846 A.2d 822, 827-28 (R.I. 2004); see also Leebron, supra note 38, at
260-70, 279-88.

188.  See, e.g., Helleckson v. Loiselle, 155 N.W.2d 45, 49-50 (Wis. 1967) (explaining that,
in calculating pain-and-suffering damages, the jury should consider the extent to which the
patient experienced only incomplete relief from narcotic painkillers and tranquilizers that
he had received in the hospital).

189. See, e.g., LeBleu v. Safeway Ins. Co., 824 So. 2d 422, 426 (La. Ct. App. 2002) (ex-
plaining that “an award for disability may include compensation for limitations on activities
outside the workplace,” and rejecting the defendant’s objection that this conflicted with the
failure to award future pain and suffering damages); Golden Eagle Archery, Inc. v. Jackson,
116 S.W.3d 757, 763-72 (Tex. 2003) (discussing damages for “physical impairment”); see also
Pryor, supra note 11, at 151-52; id. at 121 n.102 (suggesting a “rehabilitated self” standard
that “might articulate those functions, abilities, and activities that are deemed basic to a
meaningful quality of life and then resolve issues of compensability in light of these judg-
ments”); id. at 129-31 (arguing that it makes more sense to look at “component aspects of
the loss, rather than to the loss as a whole,” because otherwise one “would count as nonpe-
cuniary even those losses that could be largely corrected by basic medical care,” but also
cautioning against the potential expansiveness of such a particularized approach).

190.  See, e.g., McGee v. AC&S, Inc., 933 So. 2d 770, 774-80 & n.3 (La. 2006) (noting
conflict among jurisdictions); id. at 78084 & n.2 (Victory, |., dissenting) (same); Smallwood
v. Bradford, 720 A.2d 586, 592-95 (Md. 1998); Banks v. Sunrise Hosp., 102 P.3d 52, 61-64
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closer attention to this feature of the award without the need to
carve it out as a freestanding category of nonpecuniary damages
and the accompanying risk of duplicative recovery. For instance,
once the victim has made all reasonable efforts to manage the dis-
tress caused by the defendant, the parties could use experts to help
the jury engage in a QALY-based analysis.

Finally, though this proposal seeks to improve the consistency of
awards for pain and suffering as well as to limit their magnitude,
plaintiffs need not necessarily fear such a change. As legislatures
increasingly constrain noneconomic damages,” shifting some
nonpecuniary harms into the category of economic damages as
medical expenses can only serve to maximize the payout received
in a case where, for instance, a cap or ratio otherwise would reduce
the award.”™ Of course, nothing currently prevents plaintiffs from

(Nev. 2004); see also Bagenstos & Schlanger, supra note 149, at 748-49, 755-59, 774-97;
Feldman, supra note 33, at 1591-94; King, supra note 32, at 205 (“I disagree with those who
have suggested that damages include a sum for purchasing surrogate pleasures or to pay for
new activities, all to serve as substitutes for the former pleasures and satisfactions that the
post-accident condition and limitations have now placed out of reach.”); Susan Poser et al,,
Measuring Damages for Lost Enjoyment of Life: The View from the Bench and the Jury Box, 27 Law &
Hum. BeHAv. 53 (2003); Victor E. Schwartz & Cary Silverman, Hedonic Damages: The Rapidly
Bubbling Cauldron, 69 BrooOK. L. Rev. 1037 (2004). Hedonic damages may, however, refer
more narrowly only to the nonpecuniary value of life in the case of a fatal injury, which also
presents the issue in stark terms insofar as the victim would have had no occasion for recov-
ering future pain-and-suffering damages. See Durham v. Marberry, 156 S.W.3d 242, 24548
(Ark. 2004); Andrew Jay McClurg, It’s a Wonderful Life: The Case for Hedonic Damages in Wrong-
ful Death Cases, 66 NoTRE DaME L. REV. 57, 60-61 n.9 (1990).

191.  See, e.g., On10 REV. CODE ANN. § 2323.43 (West 2007) (limiting, subject to various
exceptions, noneconomic damages in medical malpractice cases to the greater of $250,000
or three times economic damages up to a maximum of $350,000); Preston v. Dupont, 35
P.3d 433, 44042 (Colo. 2001) (holding that a statutory cap on noneconomic damages did
not limit recoveries for “physical impairment or disfigurement”); Barlow v. N. Okaloosa
Med. Ctr,, 877 So. 2d 655, 658 (Fla. 2004) (explaining that the $500,000 cap applicable to
medical malpractice cases sought to address the size and unpredictably of noneconomic
damage awards); see also F. Patrick Hubbard, The Nature and Impact of the “Tort Reform” Move-
ment, 35 HoFsTRa L. REv. 437, 490-91 & n.257, 496-99 (2006).

192. In worker’s compensation, claimants already do something comparable. This non-
tort remedy for occupational injuries increasingly recognizes mental distress claims but
continues to award only pecuniary damages. Se¢ Thomas S. Cook, Workers’ Compensation and
Stress Claims: Remedial Intent and Restrictive Application, 62 NoTRE DAME L. REv. 879, 896-912
(1987); Emmanuel S. Tipon, Annotation, Right to Workers’ Compensation for Emotional Distress
or Like Injury Suffered By Claimant as Result of Nonsudden Stimuli—Compensability Under Particu-
lar Circumstances, 108 AL.R.5th 1 (2003 & Supp. 2007). Claimants may recover expenses
associated with drug treatment and psychiatric counseling. Ses, e.g., Zebco Motorguide v.
Briggs, 881 P.2d 103, 104 (Okla. Civ. App. 1994); Wade v. Aetna Cas. & Sur. Co., 735 S.W.2d
215, 220 (Tenn. 1987); Roller v. Dep’t of Labor & Indus., 117 P.3d 385, 388-89 (Wash. Ct.
App. 2005); see also 5 ARTHUR LARSON, LARSON's WORKERS’ COMPENSATION Law
§ 94.03[31[b] (2007) (“Psychiatric medical benefits are now routinely awarded in appropri-
ate cases.”). Mental distress claimants also may seek lost wages for their alleged disability. See,
e.g., Saylor v. Lakeway Trucking, Inc., 181 S.W.3d 314, 320-24 (Tenn. 2005); see also Pryor,
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making such a tactical choice.”” In smaller cases where a damages
cap would not come into play, however, the movement of erstwhile
nonpecuniary harms into economic damages may well result in a
smaller payout on the assumption that expenditures for psychiatric
mitigation will increase the amount for medical expenses by far
less than the decrease achieved in the award for pain and suffering.
As with additional medical expenses that serve to reduce the de-
gree of lost earning capacity, application of the avoidable
consequences doctrine will reduce the size of awards where justi-
fied by principles of joint cost-minimization. In the context of
psychiatric mitigation, the doctrine may have the additional bene-
fit of helping to structure and constrain the assessment of the
residual lost (non-earning) capacity to enjoy life.

IV. CONCLUSION

Pain and suffering long ago became synonymous with
noneconomic damages, and recoveries for emotional distress
claims quite naturally followed that approach. Courts may need to
revisit their choice of characterization. Just as it would make no
sense to equate physical injuries solely with economic damages, it
makes no sense to treat emotional harms as invariably
noneconomic, at least not nowadays. Physical and mental injuries
have both pecuniary and nonpecuniary consequences, but
doctrine continues to reflect long-discredited notions about the

supra note 144, at 241 (explaining that these programs “do not compensate for pain inde-
pendently; rather, they largely compensate lost-earning capacity”).

193.  See Avraham, supra note 53, at 100 (“{P]laintiff lawyers may ‘itemize’ noneconomic
damages by looking for economic justification for them, in order to move those ‘itemized’
damages into the noncapped economic losses.”); see also Catherine M. Sharkey, Unintended
Consequences of Medical Malpractice Damages Caps, 80 NY.U. L. Rev. 391, 42944, 493-95
(2005) (describing “crossover effects,” though not using proof of expenditures for psychiat-
ric mitigation as an example); ¢f. Musa v. Jefferson County Bank, 620 N.W.2d 797, 800-02,
804-05 (Wis. 2001) (declining to extend a limitation applicable to the recovery of emotional
distress damages for intentional interference with contractual relationships to an award for
mental health treatment expenses in such a case); id. at 806 (Sykes, J., dissenting) (criticiz-
ing this characterization); Adam Liptak, Pain-and-Suffering Awards Let Juries Avoid New Limits,
N.Y. TimEs, Oct. 28, 2002, at A14 (“As all sorts of limitations have recently been placed on
punitive damages, creative lawyers have shifted their attention to pain and suffering, a little-
scrutinized form of compensation for psychic harm.”). Even without caps, differential tax
treatment, see supra note 13, might make plaintiffs (though perhaps not their attorneys)
better off if they could characterize part of their pain-and-suffering damage awards as medi-
cal expenses. In any event, juries already might engage in such recharacterization. See Green
v. Franklin, 235 Cal. Rptr. 312, 322-23 (Ct. App. 1987) (observing that an instruction on a
cap “would only serve to increase the possibility that a jury may simply label damages that
otherwise would have been denominated noneconomic as economic losses”); Noah, supra
note 44, at 1616-18.
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nature of emotional harms. In addition, judicial hostility to
psychiatric mitigation emerged at a time when available treatment
options were decidedly primitive. As interventions have become
safer and more effective, and as the social stigma associated with
their use has largely dissipated, courts should revisit the issue."™
Applying the doctrine of avoidable consequences in cases of
emotional injury should result in a recharacterization of some
pain-and-suffering damages as medical expenses, whether or not
the plaintiff chooses to make such use of an award in the future,
and it might help to confine what remains under the banner of
noneconomic damages.

194. Along similar lines, judges have shown a growing willingness to order treatment of
schizophrenic patients. See Douglas Mossman, Unbuckling the “Chemical Straitjacket™ The Legal
Significance of Recent Advances in the Pharmacological Treatment of Psychosis, 39 San Dieco L.
Rev. 1033, 1128-29 (2002); id. at 1156 (“The last decade’s advances in psychopharmacology
require courts and legal scholars to re-evaluate the role and value of antipsychotic drugs
without being misled by distorted and increasingly outdated views found in existing case law
and secondary legal sources.”).



