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The fairness test used by Judge Bryner is drawn from a line of
cases addressing financial barriers to appellate review that begins
with Griffin v. Illinois.™ In Griffin, the Court held that a state may
not require an indigent defendant to pay for the trial transcript as
a condition of appealing a conviction. In subsequent decisions, the
Court extended the Griffin holding to misdemeanor appeals”’ and
to habeas proceedings.” In addition, the Supreme Court held that
state courts may not condition an indigent’s appeal upon a finding
that the appeal is not frivolous.” In M.L.B. v. S.L.J.* the Court
struck down state statutes that required an indigent parent appeal-
ing the termination of her parental rights to pay record
preparation fees in advance, emphasizing the convergence of due
process and equal protection principles.” More recently, the Court
used this fairness approach to hold that a defendant was entitled to
appointed counsel in an appeal from the denial of a motion to
withdraw a plea of nolo contendere.” Using the same blended
test, however, the Court also held that states need not provide
counsel to indigents for discretionary appeals from state convic-
tions.”

It is not clear that the issue of punitive recoupment falls under
this line of cases, even though the blended fairness test can address
most of the problems with recoupment and contribution pro-
grams. Unlike the practices addressed in Griffin and most of its
progeny, recoupment is not a barrier to appellate review, but
rather a consequence of being poor and accepting a public de-
fender. Moreover, the essence of the problem with many
recoupment and contribution programs is procedural: the consti-
tutionality of recoupment depends on a pre-imposition finding of
ability to pay and the opportunity to contest the order. If proce-
dures ensure that the defendant can pay, and the amount is
reasonable, the right to counsel is not violated.” Thus, an analysis
that emphasizes due process seems appropriate: “The due process
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concern homes in on the essential fairness of the state-ordered
proceedings anterior to adverse state action.””

2. Procedural Due Process

Where jurisdictions do not require a pre-imposition determina-
tion of ability to pay, or notice and opportunity to be heard before
the debt is imposed, basic due process is violated. At a minimum,
due process requires notice and an opportunity to be heard before
an obligation is imposed.™ As Judge Bryner wrote, dissenting from
the court’s rejection of a challenge to Alaska’s process for imposing
a civil recoupment debt:

In no other area of Alaska law that I am aware of is a private
or public debtor virtually stripped of the right to a trial—or
even the right to a hearing—and subjected upon ten days’ no-
tice to the automatic entry of a final civil judgment—all
without even the courtesy of a request or demand for pay-
ment . ... Moreover, in no other area of Alaska law does a
recipient of state-provided professional services become
automatically liable to pay a charge based on an inflexible
schedule of arguably arbitrary predetermined fees, without
regard to the professional services actually rendered in the
specific case.”™

Without any determination of ability to pay, or an opportunity to
challenge the amount of the fees, recoupment orders become arbi-
trary—the antithesis of due process.

The purpose of procedural due process is to protect persons
from the mistaken or unjustified deprivation of life, liberty or
property.” The risk of erroneous or unjustified recoupment orders
is great when the safeguards of the statute in Fuller are not present.
In fact, it is fair to say that erroneous or unjustified orders are cer-
tain to occur when there is no pre-imposition determination of
ability to pay and no notice or hearing on the issues of ability to
pay and the amount of fees. As a class, indigent criminal defen-
dants who qualified for public defense are likely still indigent at
the conclusion of representation. Thus, recoupment orders im-
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posed without a determination of ability to pay will certainly fall on
many who cannot pay without substantial hardship. Morever, where
there is no notice or opportunity to contest the fee amount, exces-
sive awards are bound to occur.

3. Equal Protection

It is unclear whether a separate argument based only on the
Equal Protection Clause adds anything to a constitutional chal-
lenge based on poverty and the right to counsel.™ Such an
argument is unlikely to receive heightened scrutiny because eco-
nomic status is not a suspect class for equal protection purposes,™
although the right to counsel is a fundamental right.”' Lower
courts have not applied strict scrutiny to any recoupment chal-
lenges based on the Equal Protection clause or the Due Process
clause. Instead, following the lead of Fuller, they have used a ra-
tional basis analysis.*”

Nevertheless, it is worth looking carefully at the equal protection
problems with recoupment. The Fuller court addressed two equal
protection arguments: one based on the distinction between de-
fendants who were convicted and those who were acquitted, and
one based on James v. Strange and the distinction between protec-
tions offered defendants under the recoupment statute and those
offered other judgment debtors.”™ These holdings provide limited
support for additional arguments. The Fuller Court’s conclusion
that a distinction between acquitted and convicted defendants is
non-invidious seems sound, but that does not mean recoupment
laws must make such distinctions.”™ James v. Strange continues to
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tion purposes”).
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(rejecting equal protection challenge to recoupment statute that applied to acquitted and
convicted defendants).
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support equal protection challenges where recoupment is a civil
debt with fewer protections than other civil debts, but has little im-
pact where recoupment is made a criminal penalty.*”

At least one additional equal protection argument seems to have
some merit, based on the dissent in Fuller. Justice Marshall pointed
out:

The important fact which the majority ignores is that under
Oregon law, the repayment of the indigent defendant’s debt
to the State can be made a condition of his probation, as it
was in this case. Petitioner’s failure to pay his debt can result
in his being sent to prison. In this respect the indigent defen-
dant in Oregon, like the indigent defendant in jJames wv.
Strange, is treated quite differently from other civil judgment
debtors.

. ... [TThe nonindigent defendant in a criminal case in Ore-
gon who does not pay his privately retained counsel, even
after he obtains the means to do so, cannot be imprisoned for
such failure. The lawyer in that instance must enforce his
judgment through the normal routes available to a creditor—
by attachment, lien, garnishment, or the like. Petitioner, on
the other hand, faces five years behind bars if he fails to pay
his ‘debt’ arising out of the appointment of counsel.”

Justice Marshall’s argument is thus that equal protection is vio-
lated when an indigent, partially indigent, or even formerly
indigent defendant is threatened with imprisonment for non-
payment, while a non-indigent who refuses to pay retained counsel
can never be sent to prison for failure to pay the civil debt. The
majority’s response seems to be that there is no equal protection
problem as long as imprisonment only results from a willful failure
to pay, not from poverty. Yet the fact remains that a defendant with
a recoupment order as a condition of probation always remains
under a threat of imprisonment, and may have to defend against
allegations of willful non-payment. These are “unduly harsh or dis-
criminatory terms™ that do not apply to a defendant who owes a
debt to a private attorney.”™

235.  See supra note 232 and cases cited therein.

236. Fuller v. Oregon, 417 U.S. 40, 60 (1974) (Marshall, J., dissenting).

237. Id.at 61 (Marshall, J., dissenting).

238. Strangely, some courts have used the very procedures of probation and revocation
or suspended sentence to reject equal protection challenges to recoupment as a condition
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Justice Marshall’s equal protection argument is especially strong
when applied to recoupment schemes that do not observe the
safeguards of the statute at issue in Fuller, namely pre-imposition
determination of ability to pay, notice, and the opportunity to be
heard. As already noted, schemes that do not provide these safe-
guards do not even pass a rational basis test since the state has no
legitimate or rational interest in penalizing indigents who have no
prospect of being able to pay for an attorney, and it has no legiti-
mate interest in imposing excessive or unfounded fee debts. Where
debts are imposed without these safeguards and then made a con-
dition of probation or suspended sentence, the disparity in
treatment of the civil debtor and the consumer of public defense
becomes stark and unjustifiable.

VI. CONSTITUTIONAL PROBLEMS ARE EXACERBATED BY LEGAL
REPRESENTATION THAT VIOLATES PROFESSIONAL ETHICS RULES

The preceding section demonstrates that recoupment and con-
tribution are punitive and violate the Constitution when not
accompanied by the safeguards required by a close reading of
Fuller. Common ethical problems may also contribute to the consti-
tutional violations. Recoupment and contribution can compromise
the attorney-client relationship by creating a conflict of interest
and interfering with the defendant’s right to counsel of choice.
Attorney fee rules are violated when defendants do not know at the
beginning of the representation that they will be responsible for
the fees and what those fees will be. In any other context, it would
be clear that these practices do not meet professional standards.
Even if these defects do not violate the constitution, they result in
representation that falls below the requirements of professional
codes, agnd may well contribute to some of the problems already
noted.”

A. Conflicts of Interest

Conflicts of interest can arise because of the role that defense at-
torneys must often play in recoupment. In some jurisdictions,

of probation. See, e.g., State v. Haines, 360 N.W.2d 791, 794-95 (Iowa 1985); State v. Ellis,
167 P.3d 896, 900 (Mont. 2007).

239.  But see Powers v. Hamilton County Public Defender Commission, 501 F.3d 592 (6th
Cir. 2007) (Public Defender may be civilly liable for not requesting indigency hearings in
probation revocation for failure to pay fines).
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attorneys are responsible both for submitting the bill to the court
and objecting to it on behalf of their clients. They may be the
direct beneficiaries of the payment and yet they are expected to
argue their client’s inability to pay. All lawyers have a potentially
adversarial position with their clients when it comes to their fees,
but in no other context are lawyers expected to help secure court
orders against their clients in the same proceedings where they
represent those clients.”

The Model Rules of Professional Conduct prohibit a lawyer from
representing a client “if the representation may be materially lim-
ited ... by the lawyer’s own interests, unless: (1) the lawyer
reasonably believes the representation will not be adversely af-
fected; and (2) the client consents after consultation.”™' Most
appointed counsel who submit fee statements to the court for re-
coupment probably do not recognize any conflict, believing that
they are simply complying with court rules or statute.”” In fact,
there are many instances where attorneys have acted against their
own or their employer’s self-interest and argued against recoup-
ment. For the most part, these are public defenders employed by
larger agencies—defenders who have a sense of “mission” on be-
half of the indigent that may conflict with the economic interests
of their employers.” On the whole, however, it is unrealistic to ex-
pect defense attorneys to always put their client’s interests before
their own.™ The rules of professional conduct are built on the as-
sumption that clients must be protected from the risk of harm in
such situations.™

Yet, where recoupment is incorporated into the criminal pro-
ceeding, rather than imposed as a separate civil obligation, defense
attorneys frequently labor under this conflict. They represent the

240. If a private lawyer decides to seek an attorney’s fees lien or sue a client for unpaid
fees, the lawyer’s representation of the client ends. See MoDEL RULES oF ProF’L ConpucT R.
1.7 cmt. 8 (2007).

241. MopiL RuLes oF ProrF’L Conpuct R. 1.7(b) (2007). Most states have a similar
provision.

242. Conflicts with one’s self-interest are the most difficult to recognize. Helen A.
Anderson, Legal Doubletalk and the Concern with Positional Conflicts: A “Foolish Consistency”?, 111
PEnN ST. L. REV. 1, 33 (2006).

243.  Wright & Logan, supra note 2, at 2055-60 (discussing the schism between the lead-
ership of defense groups, who tended to favor contribution proposals, and the courtroom
defenders, who opposed them).

244. See Levine, supra note 2, at 210 (discussing the conflict of interest that inhibits Mas-
sachusetts public defenders from challenging the lack of due process in the imposition of
attorneys’ fees).

245. This assumption is well-founded. See Jacqueline McMurtrie, Unconscionable Contract-
ing For Indigent Defense: Using Contract Theory to Invalidate Conflict of Interest Clauses in Fixed-Fee
Contracts, 39 U. MicH. ].L. REFOrM 773 (2006); Gideon's Broken Promise, supra note 22, at iv.
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defendant as the court imposes recoupment, and are held respon-
sible for raising objections to the amount imposed, any lack of due
process, or the defendant’s ability to pay.”® Where defense counsel
or their employers benefit directly from the recoupment order, it is
difficult to see a way around this conflict. Defendants could be
given elaborate disclosures and asked to waive the conflict, but this
kind of conflict is probably not waivable.”” Where defense counsel
is responsible for submitting the bill, counsel has an unavoidable
conflict with respect to challenging the amount of recoupment.
Defendants could be assigned “conflict counsel,” solely for the
purpose of post-conviction proceedings to impose recoupment,
but such a program would be prohibitively expensive. Only where
defense counsel has nothing to do with setting the amount of the
fee and where counsel does not stand to benefit from the recoup-
ment order can a conflict of interest be avoided.

Contribution programs, too, can lead to conflicts of interest, es-
pecially if administered by public defender agencies. “Defenders
face the temptation of using the fee to control a burdensome
caseload by stressing the costs of representation to defendants al-
ready sitting on the fence [considering a waiver of counsel].”"*
Where fees become an important part of the indigent defense
budget, counsel will have an incentive not to challenge them.™
The conflict of interest can even extend through collection proce-
dures if the public defender is responsible for collection. Thus,
studies of recoupment and contribution have recommended that
collection not be carried out by a defender agency.™

Finally, some jurisdictions have required defense counsel to in-
form the court of any change in the defendant’s indigent status.
The ethical basis for this requirement is tenuous, and can also pit
the attorney against the client.”

246.  See supra notes 161-164 and accompanying text.

247. MobkiL RuLes of ProrF’L ConpucT RR. 1.7 emt. 10, 1.8 (2008).
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lection at the start of the attorney-client relationship can damage the representation by
creating distrust. /d.

249. Id.; Levine, supra note 2, at 210 (reporting that public defender agency sought in-
crease in contribution amount to bolster public defense budget).
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B. Attorneys’ Fees

Some of the due process problems with recoupment and contri-
bution could be avoided if courts complied with the professional
rules for attorney’s fees. Model Rule 1.5 sets out the requirements
for fees, how to assess their reasonableness, and the client’s right to
prior notice of the basis of the fee and expenses. The rule provides
in part: “The scope of the representation and the basis or rate of
the fee and expenses for which the client will be responsible shall
be communicated, preferably in writing, before or within a reason-
able time after commencing the representation.”” Imposing fees
at the conclusion of representation, with no prior warning of po-
tential liability, violates the Model Rules.” Yet, as we have seen,
lack of notice to the defendant of potential liability is no bar to re-

254
coupment.

C. Right to Counsel of Choice

The Rules of Professional Conduct give the client the right to
hire and fire the attorney.” This right is denied indigents who ac-
cept appointed counsel. Moreover, those who can afford to pay for
an attorney have a Sixth Amendment right to an attorney of their
choosing.”™ Where that right is violated, for example through er-
roneous disqualification of counsel, the violation is so serious that
the defendant need not even show prejudice or the lack of harm-
less error on appeal from the conviction.®” However, where a
defendant is indigent, there is no right to demand a particular at-
torney. “The right to counsel of choice does not extend to

252. MobkeL RuLes oF ProrF’L ConpucT R. 1.5(b) (2008).

253. Some might argue that where the basis for the fee is established by statute or other
rule, the defendant has constructive notice of the potential fee and how it will be calculated.
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which stress disclosure and communication by the attorney. Se¢e MODEL RULES OF PROF’L
Conpuct R. 1.5 cmt. 2 (2008). “Generally, it is desirable to furnish the client with at least a
simple memorandum or copy of the lawyer’s customary fee arrangements that states the
general nature of the legal services to be provided, the basis, rate or total amount of the fee,
and whether and to what extent the client will be responsible for any costs, expenses, or
disbursements in the course of the representation. A written statement concerning the
terms of the engagement reduces the possibility of misunderstanding.” Id.

254,  See supra note 150 and accompanying text.

255. MobeL RuLEs oF Pror'L ConpucT R. 1.16(a) (3) (2008).

256. United States v. Gonzalez-Lopez, 548 U.S. 140 (2006); see also Wayne D. Holly, Re-
thinking the Sixth Amendment for the Indigent Criminal Defendant: Do Reimbursement Statutes
Support Recognition of a Right to Counsel of Choice for the Indigent?, 64 Brook. L. REv. 181, 185
n.26 (1998).

257.  Gonzalez-Loper, 548 U.S. at 146-51.
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defendants who require counsel to be appointed for them.”® A
criminal defendant may not “insist on representation by an attor-
ney he cannot afford.”

But if defendants are held financially responsible for the cost of
appointed counsel, can the limitation on the constitutional or pro-
fessional code right to counsel of choice be maintained? A
defendant who complies with an order to repay the entire cost of
counsel will have paid for an attorney not of his or her choosing.
One response is that courts will have no way to know who is likely
to repay when ruling on requests for change of counsel,” and that
very few defendants actually pay off their recoupment debts in any
case. But, as the right to counsel at public expense evolves into a
loan rather than a gift, withholding the right to counsel of choice
appears more and more untenable. And what of a defendant who
pays a significant up-front contribution fee? Should that defendant
be entitled to at least a limited right to counsel of choice, or is that
right dependant on payment in full before trial?*

Even if there is no constitutional violation in denying indigent
defendants a choice of lawyers, defendants may be resentful of hav-
ing to pay for an attorney who was foisted upon them. This
resentment could impede rehabilitation. Resentment could also
poison the attorney-client relationship where the recoupment ob-
ligation is imposed before trial, as with contribution. Defendants
will be especially bitter if they are aware that those who can afford
to hire a private attorney have not only a constitutional right to
choose their lawyer, but also the authority to hire and fire their at-
torney under the Model Rules of Professional Conduct.”

VII. RECOUPMENT AND CONTRIBUTION ARE BAD PoLicy
Recoupment and contribution are not good policy. As the pre-

ceding analysis shows, too often programs devolve into punishment
that violates the Constitution in a number of ways, and

258. Id. at 151; see also Holly, supra note 256, at 182 n.7.

259. Wheat v. United States, 486 U.S. 153, 159 (1988). The Fourth Circuit Court of Ap-
peals has gone so far as to find that indigent defendants do not even have the right to
choose an attorney willing to represent them pro bono. Miller v. Smith, 115 F.3d 1136 (4th
Cir. 1997) (en banc) (holding no constitutional violation where Maryland provided free
trial transcript to indigent criminal appellants only where indigents were represented by the
state public defender, but not when represented by pro bono counsel).

260. Holly, supra note 256, at 221.

261. See id. (arguing that reimbursement laws bolster an already strong argument for
extending the right to counsel of choice to indigents).

262. See MoDEL RULES oF Pror’'L ConpucT R. 1.16 (2008).
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recoupment may compromise legal representation by causing ethi-
cal violations. In addition, recoupment is rarely cost-effective, and
not worth the chilling effect on the right to counsel. Recoupment
adds to the already extraordinary financial burdens put upon those
convicted of crimes, weighing most heavily on precisely those de-
fendants who wish to turn away from a life of crime but having no
effect on hardened recidivists who have no intention of paying
their debts. Finally, recoupment and contribution do not serve any
of the legitimate goals of punishment.

Recoupment and contribution are just one more line item on a
growing list of defendant obligations creating a crushing financial
burden. The trend in recent years has been to charge those con-
victed of felonies for numerous consequences of conviction.””
“Criminal justice agencies are increasingly fee-driven.”™ In addi-
tion to the traditional fines and restitution, many jurisdictions
charge for the costs of incarceration, costs of probation, costs of
DNA testing, costs of electronic detention, costs of counseling,
costs of drug and alcohol testing, and impose special assessments
for particular programs.” These costs quickly add up, even for
relatively minor crimes.” When the total obligation becomes un-
manageable, compliance is more difficult and offenders may lose
the motivation to “go straight.”™ A recent study found that
“[flinancial pressures and paycheck garnishment resulting from

263. McLEAN & THOMPSON, supra note 43; Kirsten D. Levingston & Vicki Turetsky, Debt-
ors’ Prison—Prisoners’ Accumulation of Debt as a Barrier to Reentry, CLEARINGHOUSE REv., July-
Aug. 2007, at 187; R. Barry Ruback & Mark H. Bergstrom, Economic Sanctions in Criminal
Justice: Purposes, Effects, and Implications, 33 Crim. JusT. & BEHAV. 242 (2006).

264. McLEAN & THOMPSON, supra note 43, at 8. “[A]ldministrative assessments on cita-
tions fund nearly all of the Administrative Office of the Court’s budget in Nevada. In Texas,
probation fees made up 46 percent of the Travis County Probation Department’s $18.3
million budget in 2006.” /d.

265. Wendy Heller, Note, Poverty: The Most Challenging Condition of Prisoner Release, 13
GEo. J. oN PoverTy L. & PoL’y 219, 226-27 (2006); Adam Liptak, Debt to Society Is Least of
Costs for Ex-Convicts, N.Y. TimMEs, Feb. 23, 2006, at Al.

266. For example, one case study of a New York defendant convicted of driving while
intoxicated showed total financial obligations of §8,795 that he would have to pay over five
years of probation, in addition to $26,000 worth of child support he would owe during that
period. MCLEAN & THOMPSON, supra note 43, at 14.

267. See Barry R. Ruback et al., Perception and Payment of Economic Sanctions: A Survey of
Offenders, 70 FEp. PROBATION 26 (2006) (researching reasons for widespread non-payment
of sanctions, the authors found that economic difficulty was a significant reason, along with
confusion about the purpose of the sanctions and a perception of unfairness). But see Olson
& Ramker, supra note 54, at 43 (finding in a study of Illinois probationers that an increase in
the total amount of fees and fines imposed increased the likelihood that the probationer
would make payments). The Olsen and Ramker study also found, however, that courts were
more likely to impose fees on those who were employed and likely to be able to pay. Id. at
33-34.
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unpaid debt can increase participation in the underground econ-
omy and discourage legitimate employment.”*”

By definition, indigent defendants are among the poorest of so-
ciety. An arrest record, and especially a conviction, will make it
difficult to find work and move out of this economic bracket.”™
Most incarcerated people are parents of minor children who con-
tinue to accrue large child support obligations, and who leave
prison or jail with thousands of dollars of child support debt.”
makes little sense to place an additional financial obstacle before
those trying to rehabilitate, when there are already other signifi-
cant debts, and when that additional obligation is so closely tied to
the exercise of a constitutional right.

There is also a strong argument that the criminal defense attor-
ney serves not only the defendant’s interests, but also the state’s
interest in reliable and fair determinations of guilt or innocence.”
Such reliability and fairness are essential to the legitimacy of the
criminal justice system. Given the defense attorney’s important role
in ensuring this legitimacy, it makes sense for the state to continue
to bear the costs of defense for the indigent, just as it bears the
costs of the court system for rich and poor alike.

Finally, even if recoupment and contribution are seen as prop-
erly part of the punishment for the offense, they make poor
penalties because they do not serve any of the purposes of pun-
ishment: deterrence, rehabilitation, retribution or incapacitation™

Deterrence is served by recoupment only to the extent one be-
lieves that any monetary penalty is a deterrent to crime.” The

268. McLEAN & THOMPSON, supra note 43, at 8.
269. Id. at7.

270. Id. at7,25.

271. Asone early and influential report put it:

1t is not only the interests of accused persons that require attention be given to the
problems of poverty in criminal law administration. Other and broader social inter-
ests are involved. We believe that the problems considered in this report
[representation of the poor in criminal courts] concern no less than the proper func-
tioning of the rule of law in the criminal area and that therefore, the interests and
welfare of all citizens are in issue . ... The proper performance of the defense func-
tion is thus as vital to the health of the system as the performance of the prosecuting
and adjudicatory functions.

Report of the Attorney General’s Committee on Poverty and the Administration of Criminal
Justice, Poverty and the Administration of Federal Criminal Justice 10 (1963) (on file with
the University of Michigan Journal of Law Reform).

272. These are the four classic justifications for punishment. See Ewing v. California, 538
U.S. 11, 25 (2003); see also 18 U.S.C. § 3553 (2006); Eser, supra note 172.

273. See United States v. Merric, 166 F.3d 406, 410 (1st Cir. 1999) (“That monetary
payments deter crime is the notion that underlines the elaborate code of fines reflected in
the Federal Criminal Code and the Sentencing Guidelines.”).
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marginal deterrent value of recoupment, considering the other
costs, fines and assessments imposed on many criminal defendants,
is questionable. If recoupment deters anything, it deters accepting
an appointed lawyer—which only supports the argument that re-
coupment chills the exercise of Sixth Amendment rights.
Deterrence arguments, then, might prove too much by underscor-
ing how reluctant defendants may become to accept appointed
counsel in the future. Thus, the justification of deterrence is weak.

Rehabilitation is not served by recoupment, although it is a
commonly asserted justification.” Some argue that indigent de-
fendants will learn responsibility, independence, and even gain
self-esteem through repayment.”” No empirical evidence supports
this assertion.” It is more likely that a repayment obligation will
impede rehabilitation by adding to already overwhelming financial
obligations, which may include fines, restitution, costs, housing,
and child support.”™ In jurisdictions that allow interest to accrue
on the defendant’s legal financial obligations, even dutiful defen-
dants may find it difficult to keep up with interest by making what
small payments they can afford.”™

Increasingly, states impose “user fees” on defendants. Prisoners
pay the cost of incarceration, probationers pay the cost of proba-
tion, sex offenders often pay the cost of mandated therapy.™
Recoupment and contribution can be seen as part of the general
trend toward privatization.m It is difficult, however, to see how the
additional obligation of repaying the cost of an attorney, who was
not chosen and who did not prevail, will enhance rehabilitation. It
could just as well “embitter[] the probationer who views this use of
probation as extortion or threatened imprisonment for debt.” A
large debt may remove the incentive to get a job, rather than mot-
vate employment™ and it may drive defendants into the
underground economy.” Because the amount of fees has little to

274. See David A. Leen, Fuller v. Oregon: The Cost of a Constitutional Right, 55 OR. L. Rev.
99,114 & n.117 (1976).

275.  See supra notes 190-192 and accompanying text.

276. Leen, supranote 274, at 114 & n.118.

277. Heller, supra note 265, at 223-31.

278.  See, e.g., Madison v. State, 163 P.3d 757 (Wash. 2007) (noting that one plaintff in
this voting rights case paid $10 per month and was unable to keep up with the accruing
interest on her debt to the state).

279. Heller, supra note 265, at 227.

280. Wright & Logan, supra note 2, at 2051-52.

281. Yale Kamisar & Jesse H. Choper, The Right to Counsel in Minnesota: Some Field Find-
ings and Legal-Policy Observations, 48 MINN. L. Rev. 1, 26 (1963), quoted in Leen, supra note
274,at114 n.118.

282.  See James v. Strange, 407 U.S. 128, 139 (1972).

283. McLEAN & THOMPSON, supra note 43, at 8.
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do with the crime and is not tied to the severity of the defendant’s
conduct, but rather to the complexity of proceedings, the defen-
dant may not feel the fees are fair, which could also promote
embitterment.” The rehabilitative justification thus is dubious.

Retribution is poorly served by recoupment because the amount
imposed bears no relation to the severity of the crime, but rather is
determined by the complexity of the case and the attorney’s ef-
forts. The amount may also be driven by the prosecution: if the
prosecutor causes a mistrial, the defense fees go up. If the defen-
dant prevails on appeal and wins a new trial, the defense fees are
doubled. There is thus no proportionality—the hallmark of retri-
bution—between the crime and the amount of recoupment.

Finally, incapacitation, the fourth classic justification of punish-
ment, is not served at all by recoupment and contribution. The
obligation to pay attorney’s fees does nothing to incapacitate the
defendant from committing additional crimes.

VIII. RECOMMENDATIONS

The American Bar Association (ABA) and the National Legal Aid
and Defender Association (NLADA) have taken positions against
recoupment in general, and specifically against recoupment as a
condition of probation or parole. Their recommendations are a
start, but the preceding sections of this article demonstrate the acute
need for additional guidelines.

A. The ABA and NLADA Positions

The ABA has taken a position against recoupment, “except on
the ground of fraud in obtaining the determination of eligibility.
However, it has approved contribution, defined as “payment at the
time counsel is provided or during the course of proceedings.”
The full black letter standard provides:

(a) Reimbursement of counsel or the organization or
the governmental unit providing counsel should
not be required, except on the ground of fraud in
obtaining the determination of eligibility.

284. Comments, Charging the Costs of Prosecution to the Defendant, 59 Go. L. J. 991, 999-
1000 (1970).

285. CRIMINAL JUSTICE STANDARDS CoMM., AM. BAR Ass’N, ABA STANDARDS FOR
CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard 5-7.2(a) (3d ed. 1992).

286. Id.,cmt. at91.
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(b) Persons required to contribute to the costs of coun-
sel should be informed, prior to an offer of counsel,
of the obligation to make contribution.

(C) Contribution should not be imposed unless satisfac-
tory procedural safeguards are provided.™

Although the black letter standard clearly opposes reimburse-
ment, the comments set forth alternative procedural safeguards to
be used in recoupment programs if the primary recommendation
is not followed.™

The ABA’s conditional approval of contribution was based on
the assumption that contribution was a less onerous alternative to
recoupment; an assumption that turned out to be unwarranted.”™
In 2004, the ABA House of Delegates adopted “Guidelines on Con-
tribution Fees for Costs of Counsel in Criminal Cases,” elaborating
on the “procedural safeguards” referred to in subsection (c) of the
black letter standard.™ The report that accompanied the guide-
lines noted the rise of public defender “application fees” that were

287. Id.

288. Id.

When recoupment is practiced, even though not recommended here, appropriate pro-
cedural safeguards should be created. The most significant of these safeguards, as gleaned
from the cases and statutes, are:

. the right to notice of the potential obligation;

. the right to an evidentiary hearing on the imposition of costs of coun-
sel, with an attorney present and with the opportunity to present
witnesses and to have a written record of the judicial findings;

. the right to a determination of present ability to pay actual costs of
counsel and related fees, such as investigative or clerical costs;

. the right to all civil judgment debtor protection;

. the right to petition for remission of fees, in the event of future inability
to pay;

. notice that failure to pay will not result in imprisonment, unless willful;

. notice of a limit, statutory or otherwise, on time for the recovery of fees;

. adequate information as to the actual costs of counsel, with the right

not to be assessed a fee in excess of those actual costs;

U where any of these rights are relinquished, the execution of a voluntary,
knowing and intelligent written waiver, as is required in any instance
concerning the constitutional right to counsel.

1d.

289. Wright & Logan, supra note 2, at 2064-65.

290. AM. Bar Ass’N, GUIDELINES ON CONTRIBUTION FEEs FOR CosTs OF COUNSEL IN
CriMINAL CASEs (Aug. 2004) (adopted by ABA House of Delegates as Recommendation No.
110), http://www.abanet.org/legalservices/downloads/sclaid/indigentdefense/rec110.pdf.
The guidelines urge a pre-imposition determination of ability to pay, giving the defendant
the opportunity to present information and witnesses on the determination, that counsel
should not be responsible for collection, that the defendant should be able to petition for a
waiver, and that defendants should be given notice of the potential contribution obligation
prior to assignment of counsel.
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applied to all indigents, regardless of ability to pay, and stated that
the purpose of the new guidelines was to apply the safeguards of
Fuller v. Oregon to contribution programs.”

The NLADA issued guidelines in 1976 that approve of the de-
fendant making a “limited cash contribution” to the cost of
defense if it will not impose “a substantial financial hardship upon
himself or his dependents.”™ The NLADA also recommended a
pre-imposition determination of ability to pay any contribution,
and that payment not be made directly to counsel.” Finally, the
NLADA recommended a formula to ensure that contribution is
limited:

{T]he contribution should not exceed the lesser of (1) ten
(10) percent of the total maximum amount which would be
payable for the representation in question under the assigned
counsel fee schedule, where such a schedule is used in the
particular jurisdiction, or (2) a sum equal to the fee generally
paid to an assigned counsel for one trial day in a comparable

294
case.

Both the ABA and the NLADA take the position that non-
payment of contribution should never be a ground for

291. Id. at3-7.

292. NaT’L STUuDY COMM. ON DEF. SERVS.,, NAT'L LEGAL AID & DEFENDER ASS’N,
GUIDELINES FOR LEGAL DEFENSE SYSTEMS IN THE UNITED STATES, SUMMARY OF RECOMMEN-
DATIONS, Guideline 1.7 (1976) [hereinafter NLADA GuipELINES], http://www.nlada.org/
Defender/Defender_Standards/Guidelines_For_Legal_Defense_Systems.

293. NLADA STANDARDS, supra note 250, Standard 2.4 (1989), http://www.nlada.org/
Defender/Defender_Standards/Standards_For_The_Administration_Of_Assigned_Counsel:
(a)  Persons eligible for representation by assigned counsel (Standard 2.3)
shall not be asked to contribute toward, nor to reimburse the jurisdic-

tion for, the cost of assigned counsel.

(b)  Jurisdictions that do require payment by eligible persons of some por-
tion of the cost of assigned counsel shall establish a procedure for
determining the amount of contribution to be paid. This procedure
shall be implemented prior to or early in representation by assigned
counsel, and shall include a hearing on the ability of person to pay.

(c)  Any payment by or on behalf of a person represented by assigned coun-
sel toward the cost of representation shall be made to a fund or
through a mechanism established for that purpose, and not directly to
assigned counsel. Assigned counsel shall not be responsible for collec-
tion of payment.

(d)  Payment toward the costs of representation by assigned counsel shall
never be made a condition of probation or other sentence-related su-
pervision.

294. NLADA GUIDELINES, supra note 292, Guideline 1.7(b).
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incarceration.” These organizations’ policy statements are sup-
ported by the way in which recoupment and contribution have
operated during the last thirty years. This history also underscores
the need for some additional recommendations, in the event gov-
ernments do not accept the primary recommendation to do away
with recoupment.

B. Proposed Guidelines to Protect the Right to Counsel for Indigents

The following recommendations are based on the ABA and
NLADA positions, as well as recommendations in the 1986 Span-
genberg study,™ and the preceding study of caselaw and statutes
since Fuller.

First, recoupment should be abandoned. Defendants should not
be penalized for being poor and exercising a constitutional right.

Second, contribution should only be in nominal amounts that
defendants can pay at the time of assignment or shortly thereafter,
upon a judicial finding of financial ability. The defendant should
be clearly informed that, if indigent, contribution cannot be re-
quired as a condition of appointment of counsel. Contribution
should not become a loan or long-term obligation.™

Alternatively, if recoupment is not abandoned, it should be a
purely civil obligation. It should not be part of the criminal sen-
tence because it can too easily be lumped together with other
penalties and fees that attach to conviction. It should be enforced
just as any other civil obligation, and the defendant should never
be subject to incarceration for non-payment.

If contribution is imposed as a debt, then it must only be done
with all the procedural safeguards of recoupment. (See below.)

If recoupment is not abandoned, the following procedural safe-
guards should be observed:

. The defendant must be notified, at the time he or
she applies for counsel, of the potential recoup-

295. NLADA STANDARDS, supra note 250 (stating payment of contribution should never
be a condition of probation or other sentence-related provision); AM. BAR AsS’N, supra note
290, at 4 (“Failure to pay a contribution fee should not result in imprisonment or the denial
of counsel at any stage of proceedings.”).

296. SPANGENBERG ET AL., supra note 11, at 70-73; NLADA STANDARDS, supra note 250;
CRIMINAL JUSTICE STANDARDS COMM., AM. BAR Ass’N, supra note 285, at 5-7.2(a).

297. Another possible reform would be to simply provide credit to the accused to hire
counsel of choice on reasonable terms—a kind of guaranteed loan. Given the problems that
have arisen when private attorneys compete for public defense contracts, and the clear
benefits of professional public defense offices, such a policy seems unwise. See supra note 245
and sources cited therein.



WINTER 2009] Penalizing Poverty 379

ment obligation as well as the proper procedure for
imposing the obligation. This notice should include
the basis on which the fee will be calculated.

*  The defendant must be notified of the conflict of
interest with defense counsel on this issue if defense
counsel will be responsible for determining the
amount of the obligation or if defense counsel has a
financial interest in a recoupment order.”

¢ The court imposing the obligation must make a
pre-imposition determination of ability to pay. The
defendant must be given notice and an opportunity
to be heard on the issue of ability to pay. The court
must have the authority to waive all or part of the
obligation.

*  The defendant must be given notice and an oppor-
tunity to be heard on the amount of the obligation.
Actual records of counsel’s efforts and other de-
fense expenses must support any obligation
ordered.

¢ The defendant must be allowed to petition the
court at any time for remission of the obligation.

¢  Payment of recoupment should never be a condi-
tion of probation or parole.

IX. CoNCLUSION

The idea that indigent criminals should have to pay for the costs
of their defense greatly appeals to many. After all, as the Fuller
court noted, non-indigents have to struggle with the high cost of
legal representation. Moreover, many people believe that it is the
wrongdoing of the convicted that creates the necessity for the ex-
pense in the first place. Even though defense counsel’s presence
ensures the legitimacy of the criminal justice system, and thereby
protects all of us, many still ask: why should the community as a
whole bear this entire burden, a burden that makes up a large part
of the budget of struggling state and local governments?

The past thirty years have proven the appeal of recoupment to
be false. For the most part, constitutionally implemented contribu-
tion and recoupment programs are not cost-effective.

298.  Such notice will not be enough to cure the conflict, but at least the defendant will
be informed and have the opportunity to object.
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Furthermore, there has been a tendency in many jurisdictions for
the programs to become punitive. Defendants are paying a penalty
for being poor and choosing to exercise their Sixth Amendment
right to counsel. Recoupment obligations are being imposed with-
out basic due process protections, and many defendants make
payments under threat of incarceration. Moreover, recoupment is
just one of a large number of financial obligations imposed upon a
group little able to bear those obligations.

The Supreme Court set the stage for this devolution into pun-
ishment when it approved the Oregon recoupment statute in Fuller
in 1974. Although the statute at issue there had a number of safe-
guards for defendants, it allowed recoupment to be made part of
the sentence and to be enforced as a condition of probation. As a
result, many jurisdictions treat recoupment more like a fine than
the recovery of what is essentially a civil obligation. The state’s only
legitimate interest in recoupment is the recovery of the cost of
counsel from those who have the ability to pay. This interest does
not justify treating recoupment as a penalty, especially as it is a
penalty on the exercise of a constitutional right.

Ultimately, recoupment is bad policy. It does not bring in suffi-
cient revenue to justify the problems it creates, such as conflicts of
interest with defense counsel, and it adds to an increasingly over-
whelming financial burden on convicted defendants. It is time to
give up on the idea that those deemed too poor to afford an attor-
ney should qualify for a loan. The promise of Gideon, that a poor
person accused of a crime will be provided counsel by the state,
cannot be financed by the poor.



