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The French Huissier

The most important characteristics of this law were that it
thoroughly legislated notarial work, incorporating long-
established practice and eliminating unregulated areas, and
[that it] was immediately applied and implemented as written.
The French law defined notaries as "public functionaries desig-
nated to receive all acts and contracts to which the parties
must or wish to impart the authentic character of a public act
and to guarantee the date, keep it deposited and issue copies
and testimonies.

" 153

As the notary became increasingly codified and reliable and its
functions delimited, the profession was able to distinguish itself
from other legal professions. 5 4 Under this umbrella, the huissier
was able to be viewed as a neutral, if not independent, functionary
in a system prizing neutrality over the adversarial trial.1 55

With the entrenchment of the notarial profession in the Lati-
nate legal tradition, the Civil Law sits in opposition to much of the
United States' procedural heritage. Nonetheless, both notaire and
huissier are historical figures that aided and continue to enhance
American law through the notary and special master. Indeed, the
emergence of the huissier as a separate profession under the notaire
in France is illustrative of the similarities between special masters,
who are typically lawyers and once served, generally, as a separate
legal profession, and their historical counterpart, the huissiers, who
are also legally trained professionals but who do not advocate on
behalf of any party (though they may do so, in some circumstances,
where they do not also serve as a neutral fact-finder).

required"; (2) the passage of an examination and "[m]embership in a professional" organi-
zation; (3) exclusive jurisdiction; (4) the keeping of a "permanent register of all public
documents subscribed before h[er]"; (5) the notary may serve as "a legal advisor to ...
[private] parties and is ... supervised" by the government. Id. at 430. These developments
made the notary's function incompatible with service in a judicial capacity. PONDA, supra
note 139, at 550.

153. Malavet, supra note 17, at 422 (quoting PONDC, supra note 139, at 267 (Malavet
trans., unofficial)).

154. Id.
155. See Beardsley, supra note 13, at 462-65 (discussing the rationale for restricted rights

of proof). See generally Stephen J. Spurr, The Duration of Litigation, 19 LAW & POL'Y 285
(1997) (suggesting a number of variables in the length of a lawsuit).
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2. Emergence of the Contemporary Huissier

Nevertheless, the French notary was never fully the ministerial
official the huissier has come to be.' 56 Indeed, the notary's functions
are generally incompatible with such officials. 5 7 The key "differ-
ence is that the notary has a jurisdiction: [his act] receives its
authority from his signature alone; ... [whereas a huissier, or like
ministerial official, derives her] authority from the signature of the
judge."l5 s

Not unlike the word chancery, huissier itself derives from a
phrase for secret; instead of lattice or screen, huissier once indi-
cated door (as in a doorkeeper). 19 Initially, huissier indicated a
person who was responsible for the (physical) assurance of the

156. Although notaries do qualify as an officier ministerial under a strict definition-a
lawyer appointed by the State, limited in number, and with monopoly in certain matters, see
Pierre Georges Lepaulle, Law Practice in France, 50 COLUM. L. REV. 945, 950 (1950)-the
huissier (bailiff) is the subject of much French legislative authority. Here are a few of these
numerous laws: NOUVEAU CODE DE PROCEDURE CIVILE [N.C.P.C.] arts. 640-94 (Fr.), trans-
lated in THE FRENCH CODE OF CIVIL PROCEDURE IN ENGLISH 121-35 (Christian Dodd trans.,
2006) [hereinafter "FRENCH CODE IN ENGLISH"] (New Code of Civil Procedure rules on,
inter alia, huissiers); Law of Dec. 27, 1923,Journal Officiel de la Rtpublique Fran~aise [JO.]
[Official Gazette of France], Dec. 29, 1923, p. 12132 (temporary replacement of injured
huissiers); Ordinance No. 45-2692, of Nov. 2, 1945, Journal Officiel de la R~publique Fran-

aise [J.O.] [Official Gazette of France], Nov. 3, 1945, p. 7163 (status of bailiffs); Decree No.
75-770 of Aug. 17, 1975,Journal Officiel de la R~publique Fran~aise U.O.] [Official Gazette
of France], Aug. 22, 1975, p. 8 5 8 8 (fitness for the office of huissier); Order of Feb. 9, 1987,
Journal Officiel de la Rtpublique Fran4aise J.O.] [Official Gazette of France], Feb. 18,
1987, p. 1852 (list of degrees and diplomas equivalent to a law license for the exercise of the
profession of huissier); Decree No. 92-1448 of Dec. 30, 1992, Journal Officiel de la R~pub-
lique Fran~aise [JO.] [Official Gazette of France], Jan. 1, 1993, p. 40 (implementing Law
No. 90-1258 of Dec. 31, 1990, Journal Officiel de la R6publique Fran~aise [JO.] [Official
Gazette of France], Jan. 5, 1991, p. 216, and subjecting huissier companies to statutes and
regulations); Decree No. 2004-365 of April 22, 2004,Journal Officiel de la Rtpublique Fran-
caise [JO.] [Official Gazette of France], April 25, 2004, p. 7556 (modifying an earlier
decree (Decree No. 69-1274 of Dec. 31, 1969, Journal Officiel de la R~publique Fran~aise
[JO.] [Official Gazette of France], Jan. 11, 1970, p. 432) and implementing a law concern-
ing the status of professional societies (Law No. 66-879 of Nov. 29, 1966, Journal Officiel de
la R6publique Fran~aise [JO.] [Official Gazette of France], Nov. 30, 1966, p. 10451), so that
the law applies to huissiers' companies).

157. L. Neville Brown, The Office of the Notary in France, 2 INT'L & COMP. L.Q. 60, 61
(1953). The notary's "decree of nomination by the President of the Council of Ministers
designates him as officier public, while that of an avoui, huissier or greffier speaks of officier min-
isteieL" Id. at 61 n.6. "There are also certain incompatibilitis or occupations deemed
incompatible with [the notary's] office; these include avoui, huissier, greffier, estate agent,
insurance agent, juge de paix-, but not mayor or deputi." Id. at 64 n.19.

158. Id. at 61 n.6 (citation omitted).
159. The use should not be confused with the keeper of the gate, or porta, a separate

role in the keeping of medieval palaces. J.H. Round, The Staff of a Castel in the Twelfth Century,
35 ENG. HIST. REv. 90, 97 (1920); see also Chambre Nationale des Huissiers de justice, supra
note 141; JuriTravail.com, http://www.juritravail.com/lexique/Huissier.html [hereinafter
JuriTravail.com] (author's translation) (on file with the University of Michigan Journal of
Law Reform).
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The French Huissier

proceeding's tranquility, in much the same sense a modem Ameri-
can bailiff ensures the routine and non-violent presentation of
evidence at trial.16° With time, as the codification of the law as well
as a preference for closed and secret hearings emerged on the
Continent, this definition grew to encompass the role of the mod-
ern huissier audiencier.

1 '6

In the Pre-Modern societies, in what now comprises France and
to some extent Belgium and Switzerland, the huissier audiencier had
not yet fully emerged in its contemporary form. Following the rise
of Christianity in the West, the collapse of social order rendered
the ancient Roman scribnatorial professions, such as the appari-
tores, executores, the audientiarius, and the secretarius and notarius
(among others), inadequate or too distant for direct continuance
of their procedural duties and terminology. However, the general
structure of the law was retained, though greatly localized without
the unifying forces of the Roman Emperor. In the emerging Fran-
cophone world, the aforementioned professions evolved, or
reemerged, in new guises which represented the contemporary
legal order

62

For instance, prior to the fourteenth century, sergeants were em-
ployed in a role that shared aspects with both the contemporary
advocates and the huissier audiencieri1 These persons put together
litigants' claims, executed the decisions of the judges, and took on
more particular roles in manorial jurisdictions. This epoch,
where the term huissier also came to signify the contemporary no-
tion of bailiff as the protector of order in a court, greatly expanded

160. JuriTravail.com, supra note 159.
161. See Beardsley, supra note 13, at 459 (noting that the "distrust of oral evidence and

the unwillingness of the [French] judge to compel the parties to produce evidence" nor-
mally leads to the appointment of an expert to pursue fact-finding investigations); see also
JEAN-MICHEL DARROIS, RAPPORT SUR LES PROFESSIONS DU DROIT 21 (2009) (on file with the
University of Michigan Journal of Law Reform), available at http://www.scribd.com/doc/
14082396/Rapport-Commission-Darrois-8-avril-2009 (a French government commission's
report noting that judges can commit huissiers to make fact-findings-to be huissiers audienci-
ers); SERGE BRAUDO & ALEXIS BAUMANN, DICTIONNAIRE Du DROIT PRIVt, http://www.
dictionnaire-juridique.com/definition/constat.php (on file with the University of Michigan
Journal of Law Reform) (defining the constat as a document prepared by a public official,
such as a huissier; noting that a civil magistrate can commit the huissier to determining the
facts of a case).

162. The breadth of the French world caused a number of variations of the huissier to
emerge in separate territories. From Nebraska to the Low Countries, huissiers were either
brought with settlers or imposed upon native populations. See generally E. Lameere, The
Origins and Functions of the Audiencier in the Low Countries, REv. UNIV. BRUXELLES 1, 8-10
(July-Sep. 1896) (tracing the office of the French Chancery to the Dukes of Burgundy,
who introduced it to the Low Countries where it continued until 1744); Tibbels, supra
note 133 (describing huissier-sheriffs).

163. Chambre Nationale des Huissiers dejustice, subra note 141.
164. See id.
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the competence of the huissier by encouraging the reintroduction
of, or at least greater professionalization of, multiple subordinate
legal professions such as the huissier, greffier, or notaire.16

1

Such positions were attained through the sale of monarchical
powers to wealthy subjects. This method of distributing legal powers
emerged in the context of the Burgundian invasion of the Low
Countries, when it became imperative to sell such tiles as a revenue
source.166 The evolution remained long after the invasion, and so the
professional legal offices of France-not entirely unlike American
bars or the licensing agencies of private professions-emerged. 67

By the 1500s, at least in the major urban areas of France, the
huissier had taken on increased significance and came under fur-
ther-though to the modem eye perhaps superficial-regulation,
particularly as government became more highly structured and hi-
erarchical, with increased emphasis on unity and standardization
between the divergent jurisdictions of early Modem France. For in-
stance, huissiers were ordered to wear a particular costume and to
carry with them a staff with special significations; it was a style so dis-
tinctive as to be found frequently in contemporary popular culture,
such as on the decks of the popular tarocchi card games of Medieval
Europe. '8 There were also rules on religious adherence, familial
status, and certain oaths and allegiances to justice and superiors in
order for a person to qualify to serve in the role of huissier.6" 9

Thus, the huissier was one of the venal professions, "the prod-
uct of a time when it was easier for kings to sell rich men powers
and privileges than to tax them." 70 As such, any number of subdi-
visions emerged before the French Revolution. In Paris there

165. See William Doyle, The Sale of Offices in French History, 46 HIST. TODAY 39, 39-40
(1996); Chambre Nationale des Huissiers dejustice, supra note 141.

166. SeeDoyle, supra note 165, at 44; Lameere, supra note 162.
167. See Doyle, supra note 165, at 44.
168. See, e.g., Tarot d Jean Noblet (ca. 1650) (on file with Bibliothhque Nationale, Paris,

France). The uniform demonstrates its later resonance in pre-twentieth century popular
culture in a number of forms, perhaps in light of its elaborate detail: the staff, the feathered
cap, and the symbolic imagery on the sleeves and torso. See, e.g., 2 EDMUND YATES, Two, BY

TRicKs 57 (1874) (describing an Englishman's foray into Parisian society and a "magnifi-
cent" huissier who was hired to call him to a house on particular, unofficial business); Zizi
Sues, Foreign Nms-Roumania, TIME, Mar. 15, 1926, at 15, 15 (describing the huissie-?s service
of process, and his "impressive uniform," in a Paris hotel regarding a widely followed divorce
among the Romanian royalty). For a contemporary use of the huissier costume, see Gail
Mangold-Vine, Being Geneva, Swiss NEWS, Mar. 2005, at 14, 14 (discussing the baton and
other particulars of the traditional costume and detailing the daily life of a high-ranking
government huissier in Switzerland).

169. Chambre Nationale des Huissiers de justice, supra note 141.
170. Doyle, supra note 165, at 40.
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The French Huissier

were five separate forms of huissier alone,'71 and specialized huissiers
were employed in a number of services, from royal or bureaucraticfu " .172

functionaries to service as official witnesses at important
events. 173 Of course, a great deal of time passed between the 1500s,
when the role of the huissier was thoroughly venal, and the Revolu-
tionary period, when huissiers continued in a professional capacity,
amazingly enough, despite their historical tie with monarchial au-
thority.

174

In pre-Revolutionary France, offices such as the notaire or huis-
sier, which originally indicated powers given to a person by the
King, gradually became a revenue, in lieu of a formal taxation re-gie1 hegetr7h5owr . 176
gime. The greater the power, privileges, and especially profits
associated with a particular office, the greater the revenue poten-
tial. Thus, tenures were extended to lifetime appointments, and
offices were made alienable through testamentary devices and pub-
lic sales, which also generated further fees and revenue.77 As
financial crises emerged, many new offices were created, and by
1598, the entire French judicial system was venal. 78 Hence, prior to
the 17 00s, the multiplicity of forms of huissiers, from street patrol-
lers to debt enforcers to court reporters and process servers,
emerged and sustained itself.179

The bestowing of privilege based upon merit-rather than a le-
gal regime based on wealth and venal elitism-was, of course, a

171. Huissier audiencier, huissier i cheval (on horseback serving rural areas); huissier 4 pied
(walker of the city center); huissier priseur (auctioneer); huissier a la douzaine (provost
guards). Chambre Nationale des Huissiers de Justice, supra note 141. In 1705, the various
forms other than huissier audiencier were consolidated under the umbrella term huissier de
justice. Id.; see also infra notes 201-205 and accompanying text (discussing the huissier audien-
cier and the other forms of huissier).

172. See, e.g., Nancy L. Roelker, French News of Great Britain, 1574-1603, 8 Wm. & MARY

Q. 90, 91 (1955) (describing a well connected huissier of the Parlement de Paris).
173. See, e.g., J.L. Boone Atkinson, Memoir of a Balloon Ascension and an Interview with

Gambetta, January 1871, 1 FRENCH HIST. STUD. 357, 358-59 (1960) (describing the atten-
dance of a huissier at a balloon flight).

174. See, e.g., William Doyle, The Price of Offices in Pre-Revolutionary France, 27 HIST. J. 831,
858-59 (1984).

175. Doyle, supra note 165, at 40 ("Before the advent of bureaucrats and bank accounts,
it was almost impossible for states to tap the wealth of anyone with liquid or invisible assets;
especially where, as in medieval France, the authority of the monarch was weak.").

176. See, e.g., id. ("Many offices brought exemptions from common burdens, such as the
salt monopoly.., or billeting soldiers. More prestigious offices conferred tax-exemptions of
varying sorts. The most sought-after privilege of all---ennoblement-brought a whole range
of others in its wake.").

177. Id.
178. Id. ("[lit was not long before the entire judiciary had been venalised, in spite of a

rule which required all judges to swear on appointment that they had not paid for their
office. The oath was finally abandoned in 1598.").

179. See supra note 171 and accompanying text.
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backbone of Revolutionary ideology in both France and America.
Nevertheless, the venal/notarial professions survived the French
Revolution, and Napoleon co-opted the basic revenue-generating
premise when he later fully reintroduced those professional mark-
ers, which had been eliminated during the Revolution, into the
new French bureaucratic system of the early nineteenth century;
and those professions further survived the Revolutions of 1848.180
Indeed, despite the ideological fervor, before Napoleon's rise to
power, the concerted efforts to abolish these quasi-private state of-
ficials (the notarial professions) failed for a number of practical

181reasons.
For instance, the Enlightenment thinking that underpinned

both the America Revolution and French Revolution dictated that
the professions most closely associated with archaic patriarchy,
such as the master and the notarial professions, be emasculated. 82

However, like the masters in the early nineteenth century, late
eighteenth century France also found that removal of entire pro-
fessional classes only created voids in the law.83

Other technical issues ensued as well. The debts of the venal
professions, such as the costs for investigations, had been assumed
by the prior government; hence, the new government was forced
to assume them as well. 8 4 Then, there was the issue of compensat-
ing the professional classes for the restructuring of professional
offices. Some groups were defter at navigating this change than
others. Notaries, for instance, were "[a]mong the most vocal ...
protesters"185 and in the end gained not only compensation for

180. See Doyle, supra note 165, at 44.
181. Id. at 41-42 (noting that venality was sustained because "[a]bove all, [it] was an ex-

tremely flexible financial resource"); Doyle, supra note 174, at 848.
182. Doyle, supra note 165, at 43. In any event, office holders were the largest group in

the National Assembly, and the professions had already become increasingly alienable and
deregulated before the French Revolution, making them among the leading groups in the
bourgeois class that the Revolutionaries depended upon for power. Id. As in the American
colonies shortly after the American Revolution, the French government instituted programs
designed to simplify the legal profession, and a large scale buy-out of the venal professions
was attempted. Id.

183. See David A- Bell, Lawyers into Demagogues: Chancellor Maupeou and the Transformation
of Legal Practice in France 1771-1789, PAST & PRESENT, Feb. 1991, at 107, 113, 120-25 (noting
that the expulsion of the Order of Barristers-a self-governing association that initially had a
monopoly on the practice of law-and lifting of pleading restrictions precipitated an explo-
sion of scandalous cases where advocates perverted trials to self-promote and settle old
scores). Compare Kessler, supra note 14, at 1203-04, with Doyle, supra note 165, at 43.

184. Doyle, supra note 165, at 43.
185. Doyle, supra note 174, at 848.

[VOL. 43:4
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their title and practice but were maintained as a functioning pro-
fession after the reform. 8 6

The emergence of Napoleon, out of the midst of the chaotic
Revolutionary era, brought with it greater regulation, standardi-
zation, and bureaucratization of French government.8 7 Unlike
the United States, where the change in legal form was not as far
reaching, 88 France quickly reinstated a, albeit modernized, version
of monarchy.8 9 Napoleon quickly reinstituted the methodology of
office holding used before the Revolution, finally making the of-
fices freely alienable, limited in number, and later subject to
taxation.' 90 This system essentially remains in place today:

Throughout the nineteenth and twentieth centuries radicals
and reformers denounced this as a betrayal of the Revolu-
tion's work, but they were met with arguments as old as
venality itself. Even the much diminished ranks of revived ve-
nality were simply too expensive for the state to buy out. To
this day, important French public monopolies remain pri-
vately owned. Anyone familiar with France will have noticed
the oval gilt plaques over doorways in professional districts,
proclaiming the presence of a notaire, a huissier de justice, or a
commissaire-priseur, all holding office on terms first devised
four centuries ago to help warrior kings fight the Habs-
burgs.191

Thus, as post-Revolutionary American and French legal styles di-
verged, with the United States hewing away from many of the
remaining monarchical professions, France continued to adhere to
the traditions of the ancient rigine. The reasons for this are mani-
fold, but nonetheless common elements remained in both

186. Doyle, supra note 165, at 44. Even those professions effectively discontinued in the
early years of the Revolution, such as attorneys and auctioneers, were able to reinvent their
professions in the first few years after the implementation of an unregulated market: "[ T ] he
chaos of an unregulated market in [attorneys' and auctioneers'] services produced new
demands for state control." Id.

187. Id.
188. See U.S. DEPARTMENT OF STATE, BuREAu OF INTERNATIONAL INFORMATION PRO-

GRAMS, OUTLINE OF U.S. HISTORY 68 (2005) (on file with the University of MichiganJournal
of Law Reform), available at http://www.america.gov/media/pdf/books/historytln.pdf#
popup. In America, the monarchical authorities were simply replaced by an array of new
legislatures, by both appointed and elected individuals.

189. See Doyle, supra note 165, at 44.
190. Id. The positions remained, in effect, plum sinecures. Cf, Bennett Schiff, Georges

Seurat and the Color of Brilliance, SMITHSONIAN, Oct. 1991, at 100, 104 (discussing the fact that
Seurat's career was funded by his father, who got his start as a huissier).

191. Doyle, supranote 165, at44.
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countries throughout the nineteenth century as the notary, special
master, and huissier, each survived the American or French Revolu-
tionary attempts to eradicate them. By the early twentieth century,
the United States once again attempted to have its lawyer class as-
sume these notarial tasks, when other nations, including France,
left these legal tasks to their non-lawyer professional classes. 92

III. UsEs OF THE HUISSIER AUDENCIER IN CIVIL LITIGATION

Despite the divergence between French and American proce-
dure during the twentieth century, the huissier remains relevant to
American lawyers for a number of reasons, both theoretical and
practical. In the global economy it has become plain that any num-
ber of legal matters will need, at the very least, to be concluded
through, or evidenced by, foreign procedural mechanisms. Fur-
ther, where American courts hold jurisdiction over incidents in
foreign nations, particularly nations without a broad notion of dis-
covery, a third party fact-finder may be crucial, not only to the
foreign aspect of the litigation, but also in assembling evidence for
use in the American trial.

One result is purely practical: it is necessary to recognize foreign
legal systems in order for the United States to meet treaty obliga-
tions and address cross-border issues. 93  Another result is
theoretical: understanding the operation of the huissier can serve as
a catalyst for comparison and reform of domestic institutions,
and huissiers may assist in overcoming foreign legal barriers to dis-
covery.9

5 In any event, understanding the current status of the
huissier audiencier in French law is a necessary predicate to under-
standing the functions similar institutions (i.e., the special master)
have played in U.S. litigation, and it also provides a basic under-
standing of the huissier for those instances where it is used in Civil
Lawjurisdictions.

192. The greater flexibility in the United States stemmed from its not having an en-
trenched, venal professional class in the American economy or political regime.

193. Zehnder, supra note 4, at 1772 (noting that despite controversy over the use of in-
ternational sources in the domestic context, "[t]here is little dispute whether comparative
inquiry is a desirable practice in issues involving treaties or matters bearing cross-border
consequences").

194. Cf Lee, supra note 4, at 119 (discussing the possibility of the Supreme Court look-
ing for a "universal consensus on a moral question").

195. See M. Neil Browne et al., The Perspectival Nature of Expert Testimony in the United
States, England, Korea, and France, 18 CouN. J. INT'L L. 55, 97 n.286 (2002) (discussing Dayan
v. McDonald's Corp. (Dayan 1), 466 N.E.2d 958 (111. App. Ct. 1984)). For further discussion
on Dayan I, see infra Part III.B.

[VOL. 43:4
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A. The Huissier Under the Nouveau Code de Procidure Civile

The New French Code of Civil Procedure (Nouveau Code de

Procddure Civile ("N.C.P.C.") ), 96 introduced in 1974, never makes
specific reference to the status of huissiers. Nonetheless, the
N.C.P.C. furnishes the French judge a number of opportunities
with which to appoint third parties for special functions under
Tide VII, "L'administration judiciaire de la preuve" ("The Taking of

Evidence"), where provision is made for consultants, 197 technical
experts,198 surveyors,9  and the investigation of witnesses by the
judge,' °° among others.' °1

In addition to the fact-finding functions of the huissier audiencier,
the huissier de justice also serves in capacities more commonly asso-

ciated with bailiffs, sheriffs, or social workers in the United States.
These responsibilities include international service of process;202

the enforcement of court judgments; service of process; debt col-
lection; providing legal advice, as representative in the commercial

court, in the sub-district court concerning wage garnishment, and
in the agricultural rent tribunal; and, the most common function,
inspecting households in dissolution of marriage and custody

196. See generally N.C.P.C., translated in FRENCH CODE IN ENGLISH, supra note 156.

197. Id. art. 256, translated in FRENCH CODE IN ENGLISH, supra note 156, at 49.

198. Id. arts. 232, 263, translated in FRENCH CODE IN ENGLISH, supra note 156, at 46, 50.

199. Id. art. 264, translated in FRENCH CODE IN ENGLISH, supra note 156, at 51.

200. Id. art. 204, translated in FRENCH CODE IN ENGLISH, supra note 156, at 40.

201. For instance, Article 232 of the Nouveau Code de Procidure Civile states that "[t ] he
judge may appoint any person of his/her choice to provide him/her with guidance in the
form of observations, written advice or by way of a report on a question of fact which calls

for such technical guidance." Id. art. 232, translated in FRENCH CODE IN ENGLISH, supra note

156, at 46. Further, such appointments may be made at a party's request, to preserve evi-
dence for pending litigation, through the reeri probatoire. Id. art. 145, translated in FRENCH

CODE IN ENGLISH, supra note 156, at 31 ("If, before any proceedings have commenced,
there is a legitimate reason to preserve, or to establish the method of proving, the facts upon
which the outcome of the of the [sic] dispute shall turn, legally permissible directions may

be given at the request of any party, pursuant to an application or by way of a summary ap-
plication."); see also Wendy Kennett, The Production of Evidence Within the European Community,
56 MOD. L. REv. 342, 349-50 & n.44 (1993) ("In situations where it is essential that the ap-
plication for protective measures be kept secret, Article 145 also permits such measures to
be sought via ex parte proceedings (requite). For example, a huissier may be appointed to
enter a potential defendant's business premises and compile an official statement of certain
categories of documents or other items to be found there." (footnotes omitted)). Further,

even where a huissier is not permitted access to enter a potential defendant's business of to
compile a dossier, access to the evidence is nonetheless permitted under free evaluation of

evidence principles, typically prejudicial to defendants. Id. at 350.
202. If a U.S. litigant does not wish to use the service offered by the French government

pursuant to the Hague Convention, service may be made by a huitsieror American or French
attorney. Judicial Assistance in France, in 1 INTERNATIONAL BUSINESS LITIGATION & ARBITRA-

TION 2006, at 1341, 1344 (PLI Litig. & Admin. Practice, Course Handbook Series No. H-739,

2006) (on file with the University of Michigan Journal of Law Reform), available at
http://travel.state.gov/law/info/judicial/udicial_647.html.
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battles. Nonetheless, in these aspects, the huissier is typically or
effectively employed by private parties, and thus lacks the distinc-
tion of audiencier status (i.e., of being appointed by the court).

1. Introduction to the Contemporary HuissierAudiencier

The distinction between the two forms of huissier is crucial, as
one-the audiencier-serves a role more akin to the special master,
whereas the other, "non-audiencier," operates in a private capacity
that is already accounted for in the American system through sher-
iffs, notaries public, and others. The huissier audiencier is the
primary focus of this Article, and it is distinguished by serving
principally as usher during court settings and as a fact gatherer or
investigative magistrate. 4 Indeed, audiencier itself indicates "lis-
tener" or "hearing," and derives from the Latin audientiarius,°5 a
person that is or gives an official audience.0 6

Essentially, the huissier audiencier performs three roles for or on
behalf of the court, based upon the nature of the testimony and
evidence deemed necessary under N.C.P.C. Title VII, Chapter V.
The first is the constatation,°7 in which the huissier creates an oral or
written dossier based on technical questions and does not provide
opinion regarding the consequences of the findings. The second is
the consultation,0 8 a typically oral statement of expert facts that does
not require a highly structured analysis. Finally, there is the exper-
tise 09 which, as explored below, may be further subdivided and
serves a number of procedural functions.2 0 The French court will
usually avoid the expertise, where possible, as a result of its complex-
ity.2

203. See UIHJ, supra note 10.
204. See WESTON, supra note 9 and accompanying text.
205. EMILE Lrrrt, 1 DICTIONNAIRE DE LA LANGUE FRAN4AISE 714 (Gallimard

Hachette 1961) (1877) (author's translation); see also Definition of "Audiencier,"
http://www.mediadico.com/dictionnaire/definition/audiencier/lexique (on file with the
University of Michigan Journal of Law Reform).

206. W.H. MAIGNE D'ARNIS, LEXICON MANUALE AD SCRIPTORES MEDLE ET INFIMiE

LATINITATIS 241 (Paris, M. l'Abb6 Migne 1866). Audientiarius was typically also associated
with two other Latin words of legal significance whose English descendants are unmistak-
able, secretarius and notarius. See id.; supra notes 138-139 and accompanying text.

207. N.C.P.C. arts. 249-55, translated in FRENCH CODE IN ENGLISH, supra note 156, at
48-49.

208. Id. arts. 256-62, translated in FRENCH CODE IN ENGLISH, supra note 156, at 49-50.
209. Id. arts. 263 to 284-1, translated in FRENCH CODE IN ENGLISH, supra note 156, at 50-56.
210. The general organizational scheme of this sub-section is extrapolated from Taylor,

supra note 32, at 197-203.
211. See id. at 199.
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a. The Constatation

The constatation is, simply, the compilation of an official report,
the constat, on factual situations, excluding opinion on matters of• 212

fact or law. The constatation is produced by a huissier audiencier or
other investigative magistrate (stylized the constatant), who verifies

213technical questions. The judge may order a constatation at any
time during the proceedings and may order those findings to be
delivered in court, though this is typically reserved for simple

214

cases.
In essence, the constat supplants much of the discovery and pres-

entation of eye-witness testimony that occurs in the United States.2 5

For instance, in civil litigation, witnesses are often interrogated by
the huissier rather than the Judge Delegate (hereinafter, judge or
French judge) and a constat is prepared summarizing the state-
ments provided by the witness. Additionally, where the production
of documents or investigation of office conditions is required, for
example, huissiers may perform tasks necessary to both and draw
upon relevant documents and industry, legal, or contractual stan-
dards, drafting notes later used in the creation of the constat

212. Loretta Nelms-Reyes, Comment, Deal-Making on French Terms: How France's Legisla-
tive Crusade to Purge American Terminology from French Affects Business Transactions, 26 CAL. W.
INT'L LJ. 273, 308 n.232 (1996) (citing CHRISTIAN DADOMO & SUSAN FARRAN, THE FRENCH

LEGAL SYSTEM 125 (1993)); see also Taylor, supra note 32, at 197 n.148 ("Constations are de-
rived from a very old practice in French law, known as the constat d'audience. Certain
jurisdictions made a practice of designating the huissier or court clerk to make a finding of
fact for the benefit of the court. Being purely factual in nature, the exercise did not require
the clerk to make any opinions. This practice presented certain dangers, however, in that
the clerk could be tempted to present a de facto expertise without respecting the contradic-
tory atmosphere which has been acknowledged to be the basis for a fair trial in France. The
N.C.P.C. revived this old procedure, being careful to provide certain safeguards to protect
the philosophy of 'due process.' Provisions governing constatations are found in N.C.P.C.
arts. 249-55. These sections provide specific regulations for both the judge and for the ex-
pert technician." (citation omitted)).

As matters of law are considered to always be within the competence of the judge, they
may not be delegated. Examples of matters of law include the following: assessing the legal
ramifications of the litigants' claims, assessing the soundness of legal theories, assessing
parties' notarial acts, and assessing private agreements (those concluded without a notaire).
Id. at 202-03.

213. See, e.g., Taylor, supra note 32, at 197-98 ("The Judge Delegate may require simple
fact verification, in which case she would turn to a specialist, the technicien constatant....
Opinion evidence is left to the more complex procedures of consultation and expertise."); see
also N.C.P.C. arts. 234, 249, translated in FRENCH CODE IN ENGLISH, supra note 156, at 46, 48.

214. N.C.P.C. arts. 238, 249 para. 1, 253, translated in FRENCH CODE IN ENGLISH, supra

note 156, at 47-49.
215. Although, the French judge retains considerable leeway to interrogate witnesses

sua sponte. See id. art. 231, translated in FRENCH CODE IN ENGLISH, supra note 156, at 45.
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summarizing relevant documents, witness statements, or other fac-
tual conditions.16

b. The Consultation

The consultation serves as a middle ground between the constata-
tion, which is only useful in relatively simple fact-finding matters,
and the expertise, which requires complex formalities: "When a
purely technical question does not require complex investigation,
the judge may instruct the person he/she shall appoint to provide
him/her with a simple opinion. 21 7

Neither fish nor fowl, the consultation is "one of the most re-
markable innovations in the N.C.P.C. '2 18 Like the constat, the order
may be made at any point; though with consultation, the order is
not subject to interlocutory appeal.21 ' Further, the mode of presen-
tation is the inverse of the constat, with the preference for in-court
oral opinion, though the judge may order a written report.22°

c. Expertise

Finally, the expertise is another task with which investigative mag-
istrates, third party fact-finders, and huissiers assist in the French
system. This most complex aspect of gathering evidence under the

b , 221

N.C.P.C. is also the one with the greatest breadth. Pursued as a
matter of last resort,22 an expertise requires one or more persons
(experts) to research and draft a discussion on a specific issue.222

There are three general forms of expertise expertise aimable
(friendly expertise), expertise officieuse (informal expertise), and ex-
pertise judiciaire (judicial expertise) .224 Expertise judiciaire may be

216. Cf. Browne et al., supra note 195, at 97 n.286.
217. N.C.P.C. art. 256, translated in FRENCH CODE IN ENGLISH, supra note 156, at 49.
218. Taylor, supra note 32, at 198.
219. Id. (citing N.C.P.C. arts. 257, 272).
220. Id. at 199 & n.160. Compare N.C.P.C. art. 257 para. 2, translated in FRENCH CODE IN

ENGLISH, supra note 156, at 50 (consultation), with id. art. 250 para. 2, translated in FRENCH
CODE IN ENGLISH, supra note 156, at 48 (constatation).

221. Cf Taylor, supra note 32, at 199.
222. See N.C.P.C. art. 263, translated in FRENCH CODE IN ENGLISH, supra note 156, at 50

("An expert opinion shall only be ordered in cases where a finding of fact or independent
advice would not be sufficient to provide the judge with guidance."); see also id. art. 265,
translated in FRENCH CODE IN ENGLISH, supra note 156, at 51 (requiring a showing of why an
expertise was necessary).

223. Taylor, supra note 32, at 199.
224. Id. at 199-201.
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further subdivided between expertise demand& t titre principale (ex-
pertise demanded for preservation of evidence) and expertise
demande ci titre incident (collateral expert investigation) .225

"[Eixpertise aimable only arises as a result of a contract between
the parties," and thus the experts in this situation are not officers of

226the court, but are agents of the parties. Accordingly, the huissiers
are governed by Code Civil provisions for mandataires (agents) .27
Experts appointed in an expertise aimable therefore lack audiencier
status. Further, the expertise officieuse is similar to Article 145
N.C.p.C. 225 in that it provides a potential litigant with an opportu-
nity to adduce relevant facts prior to filing a lawsuit.229

Expertise judiciaire, however, is particularly relevant, as here offi-
cials appointed by the judge compile reports and therefore haveth e tatu of .230
the status of audiencier. In its two basic forms, it permits a poten-
tial litigant to bring an adversary before the court so that evidence
may be preserved for subsequent litigation (expertise demandee ii titre
principale) ,5 and it also allows the judge to acquire aid for the find-
ing of facts, relying on constats, consultations, and other forms of
expertise (expertise demande i titre incident) .32

The expertise demandie a titre incident serves a similar purpose to
expert testimony in the United States, namely the enlightenment of
the fact-finder in areas which are beyond their typical knowledge or

225. Id. at 200, 201.
226. Id. at 200.
227. Id.
228. N.C.P.C. art. 145, translated in FRENCH CODE IN ENGLISH, supra note 156, at 31.
229. Compare id., with Taylor, supra note 32, at 201.
230. Taylor, supra note 32, at 200 ("[Elxpertisejudiciaire is directed by the court at the re-

quest of one or more of the parties or by the court's own motion .... ). Taylor goes on to
state:

[T]he expert's report is filed with the court.... There are no specific statutory re-
quirements as to the style or form of the written report, although custom dictates that
it contain certain information. The preamble usually contains names and addresses
of all involved with the operation of the expertise and a copy of the court's directions
to the expert. Records of the various meetings of the parties, together with a record
of their attendance, is included, as well as copies of their requests and observations
throughout the course of the exercise. The second section of the report provides a
detailed account of the actual operations of the expertise. The third [and final] sec-
tion is a discussion of the results with answers to all questions presented during the
procedure. Reasons must be given if specific questions in the mandate were not an-
swered.

Id. at 207 (footnotes omitted).
231. It thus has similarities to pre-litigation depositions under Rule 27(a) of the Federal

Rules of Civil Procedure, which are rare, but permissible. FED. R. Civ. P. 27(a).
232. Taylor, supra note 32, at 201.
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competence."'5 In the American system, dual approaches are per-
mitted, with multiple experts often presented by both parties,
typically with contradictory conclusions.' The Civil Law, however,
eschews this method. In its place, the judge appoints a select group
of persons to compile a comprehensive and neutral report summa-
rizing the relevant facts and providing an opinion as to those facts,
though not the law.235 This is the most common form of expertise in
the French system.236

2. The Huissier's Report

Huissiers do not act in isolation. The parties can challenge and in-
form the huissieis report. During the compilation of any expert
report the parties have the right to "know the ends and chosen
means of the expert's mission,2 37 "be present during some of the

,,218 231expert's activities, "suggest alternative approaches" to the judge,3 9

233. Id. ("A titre incident indicates that the Judge Delegate uses expert instruction during
the litigation as an aid to him in his judicial duty to find facts."); see also id. at 202 ("Expertise
judiciaire [including its most common form, expertise demandie t titre incident,] is a method of
judicial education directed to enlightening the judge on points outside his realm of compe-
tence.").

234. Ted Dunkelberger & Stephen C. Curren, Debating Court-Appointed Experts, N.Y.L.J., Feb.
13, 2001, at S8 ("[It is natural that the plaintiff will choose an expert from one polar end of
the spectrum of scientific opinions, and the defense will choose an expert from the other.").

Rule 702 of the Federal Rules of Evidence provides for expert witnesses. FED. R. EvID. 702
("If scientific, technical, or other specialized knowledge will assist the trier of fact to under-
stand the evidence or to determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education, may testify thereto in the form of an
opinion or otherwise ...."). However, an extremely partisan approach remains in practice.
David E. Bernstein, Expert Witnesses, Adversarial Bias, and the (Partial) Failure of the Daubert
Revolution, 93 IOWA L. REv. 451, 489 (2008) ("Rule 702 attempts to solve the problem of
adversarial bias through a reliability test, but it leaves intact the general adversarial structure
that creates the underlying reliability problem."); see alsoJoseph Sanders, Expert Witness Eth-
ics, 76 FORDHAM L. REv. 1539 (2007) (describing how the American adversarial system and
its use of expert witnesses undermines the trial goal of assisting the factfinder's search for
the truth).

235. Cf Taylor, supra note 32, at 202-03.
236. Id. at 201 (noting that "[tihe most common form of expert testimony is expertise a

titre incident ('collateral expert investigations')").

An action, the object of which was to have the court nominate experts has been held
to be without legal foundation (irrecevable). By the same token, ajudge delegate may
not direct expert instruction when no controversy has been alleged. This has been
recognized in a preponderance of doctrine and case law on the subject.

Id. at 201 n.189.
237. Id. at 203.
238. Id.
239. N.C.P.C. art. 276 para. 1, translated in FRENCH CODE IN ENGLISH, supra note 156, at

53; see also Taylor, supra note 32, at 204 ("After an expert has been appointed by the court
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and "dispute the ... findings before the judge."2 ° The contents of
the report are partly dictated by custom and partly by the circum-
stances of each case, and are typically composed of a preamble
with all relevant names and addresses, followed by records of meet-
ings and attendance. 24' A second section typically provides a
detailed account of the actual operations, and a third discusses the
results and conclusions of the appointed third party, with variations• 242

in opinion attached and explained .
The final report, which is subject to amendment at the judge's

discretion, is confidential.242 Once finalized, however, it can still be
nullified on procedural or policy grounds established by statute: the
"report was prepared in violation of a statute, ... an error violate [s]
a substantive or procedural right of... [a] part[y], or... public pol-
icy was compromised" in the compilation of the report.2" Remedies
are, however, solely within the court's competence and can include
anything from purging of the tainted sections to a new expertise.4"

Judges are not bound by any expert's opinion since the ultimate
conclusions of law are solely within their competence.246 Further,
the Cour de Cassation has ruled that a judge need not indicate any
reason for rejecting an expert's opinion, though typically it is diffi-
cult for a judge to contradict an expert without contradictory
reports or a dissenting opinion within a single report, since conclu-
sions therein are typically beyond the competence of the Judge
Delegate.247

and assigned the mission, the parties may request a hearing to make comments about the
expert's mission. If the Judge Delegate agrees, the expert may make a statement about the
research, including a description of his chosen methods. The parties then have a right to
make verbal or written statements to the expert about the mission.... This right of 'com-
munication' also confers a right to be informed when an expert schedules events in the
investigation potentially worthy of observation by the parties. It should be recognized, how-
ever, that an expert is entitled to carry out purely technical activities in private." (citing
Judgment of Mar. 14, 1978, Cass. Civ. 3e, 1978J.C.P. IV 160 (Fr.))).

240. Judgment of Feb. 15, 1977, Cass. Civ. 3e, 1977J.C.P. IV 96.
241. Taylor, supra note 32, at 207-08.
242. Id.
243. Id. at 208.
244. Id. (footnotes omitted); accord N.C.P.C art. 114, translated in FRENCH CODE IN ENG-

LISH, supra note 156, at 23. Examples of public policy being compromised include
"investigations by one expert instead of the three required," "investigation by an expert not
appointed by the court," investigations "by a legally incapacitated expert," and "failure of the
expert to sign the report." Taylor, supra note 32, at 208-09.

245. Taylor, supra note 32, at 209; cf N.C.P.C. art. 177, translated in FRENCH CODE IN

ENGLISH, supra note 156, at 36.
246. N.C.P.C. art. 246, translated in FRENCH CODE IN ENGLISH, supra note 156, at 48

("The judge shall not be bound by the observations of conclusions of the expert."); Taylor,
supra note 32, at 209.

247. Taylor, supra note 32, at 209-10.
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3. Conclusion

Plainly, the powers vested in the French courts to appoint third
persons in the collection of evidence and drafting of expert opin-
ions exceed those of the common law judge. Huissiers enable the
court to obtain testimony and technical data, to gain opinions on
relevant items that are beyond the judge's competence, and to pre-
serve evidence; all but the last being available without motion by
the parties.

"The further question is whether the evidence obtained by these
means can be used in proceedings in another jurisdiction."24 This,
of course, turns on the law of that jurisdiction. In Civil Law juris-
dictions, free evaluation of the evidence will likely render the
report admissible and subject to some level of deference, particu-
larly in intra-European Union affairs. 49 Under the common law,
however, including England, drafters of reports in the French style
are likely to be subject to in-court direct examination and then in-
court cross-examination before admission of any of their find-
ings. 20 Thus, in the common law system, which lacks a substantially
equivalent profession,25' huissier reports are inevitably challenged as
hearsay, and exceptions are necessary for their use at trial. 5'

B. The Dayan and Socidti Civile Cases: Use of the Huissier
in Contemporary U.S. Civil Litigation

While the huissier is not a part of contemporary U.S. litigation,
and its relationship with the special master is attenuated by shifts in
legal theory, it is nonetheless clear that U.S. courts have and con-
tinue to recognize the huissieis reports and authentications of
documents where transnational elements or concurrent jurisdic-
tion so necessitate. In their capacity as sheriffs, as huissiers dejustice,
the huissiers are recognized through their ability to authenticate
documents, provide service of process, and enforce judgments and
debts where they have jurisdiction. It is, perhaps surprisingly, also
the case that in civil litigation the reports, or at least the testimony,

248. Kennett, supra note 201, at 351.
249. See id.
250. See id. at 352.
251. But see id. at 350 (discussing English court use of Anton Piller Orders, which "are

narrower in scope than the measures that can be ordered under French law, but they are
extensively and effectively used" (footnotes omitted)). Recently, English courts have moved
toward enforcement of Anton Piller orders through use of a neutral official, rather than a
solicitor. Id.

252. See id. at 352; see also infra Part 111.B.2.
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