Michigan Law Review

Volume 114 | Issue 2

2015

Delegating Tax

James R. Hines Jr.
University of Michigan Law School, jrhines@umich.edu

Kyle D. Logue
University of Michigan Law School, klogue@umich.edu

Follow this and additional works at: https://repository.law.umich.edu/mir

b Part of the Administrative Law Commons, Legislation Commons, Supreme Court of the United States
Commons, and the Tax Law Commons

Recommended Citation

James R. Hines Jr. & Kyle D. Logue, Delegating Tax, 114 MIcH. L. Rev. 235 (2015).
Available at: https://repository.law.umich.edu/mlr/vol114/iss2/2

This Article is brought to you for free and open access by the Michigan Law Review at University of Michigan Law
School Scholarship Repository. It has been accepted for inclusion in Michigan Law Review by an authorized editor
of University of Michigan Law School Scholarship Repository. For more information, please contact
mlaw.repository@umich.edu.


https://repository.law.umich.edu/mlr
https://repository.law.umich.edu/mlr/vol114
https://repository.law.umich.edu/mlr/vol114/iss2
https://repository.law.umich.edu/mlr?utm_source=repository.law.umich.edu%2Fmlr%2Fvol114%2Fiss2%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/579?utm_source=repository.law.umich.edu%2Fmlr%2Fvol114%2Fiss2%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/859?utm_source=repository.law.umich.edu%2Fmlr%2Fvol114%2Fiss2%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/1350?utm_source=repository.law.umich.edu%2Fmlr%2Fvol114%2Fiss2%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/1350?utm_source=repository.law.umich.edu%2Fmlr%2Fvol114%2Fiss2%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/898?utm_source=repository.law.umich.edu%2Fmlr%2Fvol114%2Fiss2%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
https://repository.law.umich.edu/mlr/vol114/iss2/2?utm_source=repository.law.umich.edu%2Fmlr%2Fvol114%2Fiss2%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:mlaw.repository@umich.edu

DELEGATING TAX

James R. Hines Jr. & Kyle D. Logue*

Congress delegates extensive and growing lawmaking authority to federal ad-
ministrative agencies in areas other than taxation, but tightly limits the scope
of Internal Revenue Service (IRS) and Treasury regulatory discretion in the
tax area, specifically not permitting these agencies to select or adjust tax rates.
This Article questions why tax policy does and should differ from other policy
areas in this respect, noting some of the potential policy benefits of delegation.
Greater delegation of tax lawmaking authority would allow administrative
agencies to apply their expertise to fiscal policy and afford timely adjustment
to changing economic circumstances. Furthermore, delegation of the tax re-
form process to an independent commission or agency offers the prospect of
Congress committing itself to rational reform and long-run budget sus-
tainability in a way that is more apt to succeed than piecemeal legislative
efforts. The Article concludes with an analysis of the constitutionality of tax
delegation, noting the applicability of recent Supreme Court decisions con-
firming Congress’s broad discretion to delegate rulemaking authority to fed-
eral agencies, and arguing that tax policy is of a kind with other federal
policies.

“Congressional delegation of broad lawmaking power to administrative
agencies has defined the modern regulatory state.”

—David J. Barron & Todd D. Rakoff*

“Taxation is a legislative function, and Congress . . . is the sole organ for levying
faxes . ...”
—TJustice William O. Douglas?

TABLE oF CONTENTS

INTRODUCTION .ottt ettt ettt ettt 236
I. ARGUMENTS FOR (AND AGAINST) BROAD DELEGATION......... 241
II. CURRENT TAX DELEGATION ... ttititttiiiiiiiiinnnns 248

*  James R. Hines, Jr. is the L. Hart Wright Collegiate Professor of Law, and Kyle D.
Logue is the Wade H. and Dores M. McCree Collegiate Professor of Law, both at the University
of Michigan Law School. The authors thank Ellen Aprill, Alan Auerbach, Nick Bagley, Peter
Barnes, Kristin Hickman, Jill Horwitz, Matt Kahn, Nina Mendelson, Katherine Pratt, Jason
Oh, Richard Schmalbeck, Ted Seto, Daniel Shaviro, Joel Slemrod, Kirk Stark, Paul Stephan,
Alex Stremitzer, Alex Wu, George Yin, Larry Zelenak, Eric Zolt, and seminar participants at
Duke, Loyola, UCLA, and the University of Michigan for helpful comments on an earlier draft
of this paper. Thanks also to Mary Miller for excellent research assistance.

1. David J. Barron & Todd D. Rakoff, In Defense of Big Waiver, 113 Corum. L. Rev. 265,
265 (2013).

2. Nat’l Cable Television Ass’n v. United States, 415 U.S. 336, 340 (1974).

235



236 Michigan Law Review [Vol. 114:235

III. EXPANDING TAX DELEGATION ......itittiiiiinnnnnns 253

A. Delegating the Design of Tax Subsidy Programs ............ 254

B. Delegating Tax RAtes .........c.ouiuiiinininnnennnnn. 257

C. Delegating Tax Reform...........ooiiiiiiiiiiiinnnnnn. 264

IV. THE CONSTITUTIONALITY OF EXPANDED TAX DELEGATION..... 268

CONCLUSION &+ttt vttt ettt ee ettt e e et ee e aaaiieeeeeanns 273
INTRODUCTION

The broad delegation of lawmaking power to administrative agencies is
a well-accepted feature of modern U.S. policymaking.> Administrative agen-
cies with vast lawmaking powers now oversee virtually every sector of the
U.S. economy. The National Highway and Traffic Safety Administration
(NHTSA) regulates not only the automobiles that Americans drive, but also
the roads on which those cars are driven.* Congress has given the Food and
Drug Administration (FDA) broad lawmaking power with respect to the
food Americans eat and the drugs Americans take, both legal and illegal.’
Imbued with extraordinary powers, the federal Environmental Protection
Agency regulates the air and water.¢ The legislative branch has even dele-
gated important aspects of the healthcare system to a regulatory body. For
example, under the Patient Protection and Affordable Care Act (ACA), Con-
gress recently empowered the Secretary of Health and Human Services, with
the assistance of a new Independent Payment Advisory Board (IPAB), to
make recommendations for cutting Medicare expenditures that will auto-
matically become law unless a congressional supermajority rejects the pro-
posals.” One could continue at great length, listing examples to illustrate the
point that Congress regularly delegates enormous amounts of lawmaking
power,? from control over the money supply (power delegated to the Federal

3. Barron & Rakoff, supra note 1, at 266 (classifying the “delegation of broad lawmak-
ing power to administrative agencies” as a “now-foundational governmental practice”); F. An-
drew Hessick & Carissa Byrne Hessick, The Non-Redelegation Doctrine, 55 WM. & MAaRY L.
REev. 163, 170 (2013) (“Congress frequently delegates its power and regularly confers on ad-
ministrative agencies the power to develop policy through rulemaking.”); Richard B. Stewart,
Beyond Delegation Doctrine, 36 Am. U. L. Rev. 323, 329 (1987) (noting the “massive transfer”
of policymaking to federal administrative agencies).

4. See 23 U.S.C. § 402 (2012); Highway Safety Act of 1970, Pub. L. No. 91-605, 84 Stat.
1739 (codified as amended at 23 U.S.C. §§ 401—412).

5. See 21 U.S.C. § 371 (2012); Federal Food, Drug, and Cosmetic Act, ch. 675, 52 Stat.
1040 (1938) (codified as amended at 21 U.S.C. §§ 301-399f).

6. See 33 U.S.C. §$ 1251-1388 (2012); 42 U.S.C. §§ 7401-7515 (2012); Reorganization
Plan No. 3 of 1970, 84 Stat. 2086.

7. Patient Protection and Affordable Care Act, Pub. L. No. 111-148, § 3403(a), 124 Stat.
119, 499-500 (2010) (codified at 42 U.S.C. § 1395kkk(e)); Nicholas Bagley, Bedside Bureau-
crats: Why Medicare Reform Hasn’t Worked, 101 Geo. L.J. 519, 56971 (2013).

8. Cynthia R. Farina, Statutory Interpretation and the Balance of Power in the Adminis-
trative State, 89 Corum. L. Rev. 452, 497 (1989) (noting that the “funneling [of] enormous
power into agencies” through regulatory statutes has “radically reconfigured . . . government
authority”); Hessick & Hessick, supra note 3, at 170.
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Reserve Board)® to the process for closing military bases after the end of the
Cold War (which Congress entrusted to the Base Closure and Realignment
Commission).'?

But what about tax law? In the same way that Congress has delegated
lawmaking power in these other areas, has it done so with tax? The answer is
yes—and no. Congress has obviously delegated a great deal of tax lawmak-
ing authority to the Treasury Department and the Internal Revenue Service
(IRS). This is evidenced by, if nothing else, the thousands of pages of Trea-
sury regulations, the numerous revenue rulings and other forms of written
guidance issued by the IRS, and the countless discretionary enforcement de-
cisions made by the IRS every year—settling some tax cases, litigating
others."" Congress has also delegated some tax decisionmaking authority to
the U.S. Tax Court, which interprets tax laws and regulations when taxpayers
bring disputes over IRS determinations of tax deficiencies.!?

These examples of agency-based tax lawmaking, however, differ from
the sort of broad policymaking discretion that Congress regularly delegates
to agencies in other areas of law. For example, Congress rarely enacts tax
statutes that set out broad tax policy principles and authorize the Treasury
Department or some other regulatory agency to fill in the details. There is
no tax equivalent, for example, to the language in the Clean Air Act empow-
ering (and requiring) the EPA administrator to set emissions standards for
“any air pollutant . . . which in his judgment cause[s], or contribute[s] to,
air pollution which may reasonably be anticipated to endanger public health
or welfare.””*> Moreover, there is at least some scholarly support for our
claim that Congress generally delegates less broadly in the tax area than in
other areas. In their study of all federal legislation between 1947 and 1992,
Professors Epstein and O’Halloran find that tax legislation granted less pol-
icy and implementation discretion to executive agencies than did laws passed
by Congress in any of fifty-three other substantive federal policy areas.!*

9. 12 US.C. § 248 (2012); id. §§ 411, 414.

10. 10 U.S.C. § 2687 (2012); Defense Base Closure and Realignment Act of 1990, Pub. L.
No. 101-510, 104 Stat. 1808.

11. 1 NAT'LTAXPAYERADVOCATE, 2012 ANNUAL REPORT TO CONGRESS 6 (2012), http://
www.taxpayeradvocate.irs.gov/userfiles/file/Full-Report/Volume-1.pdf (estimating that the In-
ternal Revenue Code contains four million words); 1 NAT'L TAXPAYER ADVOCATE, 2008 AN-
NUAL REPORT TO CONGRESs 4 (2008), http://www.irs.gov/pub/tas/08_tas_arc_msp_1.pdf
(noting that the number of words in the Code as of 2005 was estimated at 2.1 million, that tax
regulations stand approximately a foot tall and that “[t]he CCH Standard Federal Tax Reporter

.. comprises 25 volumes . . . tak[ing] up nine feet of shelf space”).

12. LR.C. § 7441 (2012).

13. 42 U.S.C. § 7521(a)(1) (2012). The closest tax law analogs to a broad delegation of
lawmaking authority would be IRC § 482, which addresses the allocation of income among
related parties, and § 1502, which addresses consolidated tax returns by related parties. We
discuss these examples further below.

14. DaviD EpPsTEIN &SC SHARYN O’HALLORAN, DELEGATING POwERs 196—203 tbl.8.2
(1999). This study measures delegation by identifying the fraction of legislative provisions with
significant authority delegated to executive agencies, and also identifying the extent of legis-
lated constraints on agency discretion. The difference between the two is the net delegation
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This Article suggests that Congress should consider more extensively
delegating authority in the tax area—or, at the very least, that Congress
should think more expansively about what types of tax lawmaking power it
is prepared to delegate. In this Article, as in most scholarship on congres-
sional delegation, it is said that Congress “delegates” lawmaking authority
when it enacts a statute that grants lawmaking power to an administrative
agency or some other nonlegislative body. In other words, agencies exercise
delegated authority postenactment. It is routine, of course, for Congress to
rely heavily on its own staff, the Congressional Budget Office, the Council of
Economic Advisers, and other important federal policy agencies (including
Treasury and the IRS) for help conceiving and drafting legislation in the first
instance. Those inputs are doubtless important to the lawmaking process;
however, that sort of pre-enactment assistance is not what we, and not what
others who write about regulatory agencies, mean by delegation. Thus, a
move in the direction of greater delegation by Congress in a particular field
of law implies that Congress has granted greater decisionmaking authority
to parties whose actions will take place after the delegating legislation is
enacted.

Another point worth emphasizing here is that greater tax delegation
does not necessarily mean granting the Treasury Department greater author-
ity. As discussed further below, what we have in mind is taking regulatory
authority that Congress currently implements (in the minutiae) through the
tax code and delegating more of that authority to some expert, and in some
instances a politically independent, regulatory body.

Moreover, just because we seek to encourage consideration of greater
delegation in the tax area does not mean that, in our view, Congress should
replace the Internal Revenue Code (IRC) with a general standard, a single
sentence that reads as follows: “The Department of Treasury shall promul-
gate all tax rules necessary to raise revenue sufficient to balance the federal
budget and shall do so in a manner that is fair and efficient.” Even if such an
extreme delegation were desirable and constitutional (more on the latter
question below), it is not a realistic possibility. Nevertheless, a number of
considerably less extreme tax-delegation alternatives are within the realm of
possibility but have never been used, or, so far as we are aware, seriously
considered. This Article identifies three distinct types of tax delegation that
have never before been used but are worthy of consideration, each for a

ratio. The authors use a number of different methods for identifying types or categories of
legislation, including methods developed by other scholars. For example, they use the catego-
ries developed in Davip R. MaYHEW, D1viIDED WE GOVERN: PARTY CONTROL, LAWMAKING,
AND INVESTIGATIONS, 1946-1990 (1991) as well as the alternative categorization developed in
Keith T. Poole & Howard Rosenthal, Workshop, A Spatial Model for Legislative Roll Call Analy-
sis, 29 AM. J. PoL. Sc1. 357 (1985). Under all of the various approaches to classifying federal
statutes, tax law placed at or near the bottom in terms of the amount of discretion that has
been delegated to agency decisionmaking. The difference was especially stark for laws setting
tax rates, which entailed the smallest amount of discretion-granting of any type of federal
legislation by far.
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somewhat different constellation of reasons and each subject to a different
set of objections and qualifications.

First, when Congress wants to enact a tax subsidy for a particular type
of investment or activity, it should consider doing so in the form of a gen-
eral tax standard rather than in the form of a set of ornately detailed tax
rules. The standard would provide the Treasury Department with a relatively
general statement of the policy goals to pursue, empowering Treasury to
issue rules to meet those goals and to change those rules as necessary to
continue to meet them. The rationale for such a shift would be the standard
relative-expertise or comparative-advantage story often used to justify broad
delegations of regulatory authority in nontax contexts. As explained below,
Congress already does some of this, but it could do more.

Second, and more controversially, Congress should consider delegating
some control over income tax rates, which would be unprecedented in U.S.
history. Such authority could be granted to the Treasury Department, or,
perhaps more realistically, to some other, arguably more independent,
agency such as the Federal Reserve or a newly created independent author-
ity. Giving the Federal Reserve some control over income tax rates would
allow it to coordinate fiscal policy with existing monetary policy in the hope
of dampening business cycles. Moreover, the Fed or some other independent
agency might be able to precommit to an optimal policy plan over time,
which Congress notoriously struggles to do.

Third, in designing the tax system efficiently and fairly to promote long-
run fiscal sustainability—a goal that has eluded Congress for decades—the
legislative body should consider delegating the tax reform component of a
long-run deficit-closure effort to an independent commission similar to the
Base Realignment and Closure model.”® The rationale for this move has to
do with collective action problems that inhibit the legislative branch from
taking action, even in the face of strong evidence that such action is social
welfare-maximizing.

In addition, it should be noted that Congress could delegate in any or all
of these ways while still retaining a considerable degree of control over the
one aspect of tax lawmaking that many regard as quintessentially legislative
in character: namely, distributional consequences. Lawmakers and voters
may consider it important for Congress to determine as much as possible
the ultimate distribution of the federal tax burden across taxpayers. In that
case, Congress could attach a requirement to any or all of these new forms of
tax delegation that any policymaking output by the agency must be accom-
panied by a particular distribution of the tax burden designated in advance
by, and remaining fully within the control of, Congress. We discuss this
possibility further below.

Whether the sorts of broader tax delegations that this Article envisions
are constitutional is obviously a separate but related question, and one that
has been largely unexamined. On one hand, in areas other than tax, most

15. Indeed, a colleague suggested that such a law might be called the Tax Base Realign-
ment and Loophole Closure Act.
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scholars have concluded that few, if any, limits constrain Congress’s power
to delegate to administrative agencies. Indeed, much has been written in
recent decades about the demise of the so-called nondelegation doctrine as a
matter of constitutional law.!¢ This is no surprise, given that the Supreme
Court has not invalidated a federal law as an impermissible delegation of
congressional authority since 1935."7 In addition, in the intervening eighty
years, the Supreme Court has repeatedly held that the congressional power
to delegate lawmaking authority is extremely broad, so long as the statutory
delegation includes an “intelligible principle” by which a court can evaluate
the agency’s exercise of its discretion.'® Moreover, the Court has stated its
view in prior tax nondelegation cases that when it comes to questions of
delegation, there is no difference between tax law and other areas of law."”

On the other hand, the Court has also made statements in opinions
issued over the years, including the second quote at the start of this Article,
suggesting that it regards tax as special. And the current Court—or impor-
tant members of it—has made clear that tax legislation is different from
other types of legislation, and possibly holds similar views concerning tax
delegation.?® This Article argues that, when it comes to nondelegation and

16. See, e.g., Eric A. Posner & Adrian Vermeule, Interring the Nondelegation Doctrine, 69
U. CHr. L. Rev. 1721 (2002) (asserting that although the Constitution bars the delegation of
legislative power, that bar is not implicated with a statutory grant of authority to the executive
branch or other agents because such agents are exercising executive, not legislative, powers); cf.
Lisa Schultz Bressman, Disciplining Delegation After Whitman v. American Trucking Ass’ns, 87
CornELL L. REv. 452 (2002) (arguing that courts should rely on the “hard look” doctrine of
administrative law to address the delegation issue, rather than the nondelegation doctrine
under constitutional law); Cass R. Sunstein, Nondelegation Canons, 67 U. CHI. L. Rev. 315,
315—16 (2000) (arguing that the nondelegation doctrine has been “relocated” to certain inter-
pretative canons of construction).

17.  The most famous case was A.L.A. Schechter Poultry Corp. v. United States, 295 U.S.
495 (1935), in which the Court struck down the National Industrial Recovery Act on the
ground, among others, that the Act’s statutory standards were so open-ended as to impose no
constraint whatsoever on agency action.

18. Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 472 (2001) (“In a delegation chal-
lenge, the constitutional question is whether the statute has delegated legislative power to the
agency. Article I, § 1, of the Constitution . . . permits no delegation of those powers, and so we
repeatedly have said that when Congress confers decisionmaking authority upon agencies Con-
gress must ‘lay down by legislative act an intelligible principle to which the person or body
authorized to [act] is directed to conform.” ” (alteration in original) (quoting J. W. Hampton,
Jr., & Co. v. United States, 276 U.S. 394, 409 (1928)) (citations omitted)).

19.  See, e.g., Mayo Found. for Med. Educ. & Research v. United States, 562 U.S. 44, 55
(2011) (“[WT]e are not inclined to carve out an approach to administrative review good for tax
law only. To the contrary, we have expressly ‘[r]ecogniz[ed] the importance of maintaining a
uniform approach to judicial review of administrative action.” ” (alterations in original) (quot-
ing Dickinson v. Zurko, 527 U.S. 150, 154 (1999))).

20. Nat'l Fed’'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2600 (2012) (“[A]lthough the
breadth of Congress’s power to tax is greater than its power to regulate commerce, the taxing
power does not give Congress the same degree of control over individual behavior. Once we
recognize that Congress may regulate a particular decision under the Commerce Clause, the
Federal Government can bring its full weight to bear. . . . By contrast, Congress’s authority
under the taxing power is limited to requiring an individual to pay money into the Federal
Treasury, no more.”).
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related constitutional doctrines, the Court should not impose special,
stricter limits on deliberate tax delegation undertaken by Congress. Tax laws,
at least in terms of delegation authority, should be treated the same as other
laws.

The Article proceeds as follows. Part I surveys the general arguments for
and against general delegation of congressional authority to administrative
agencies. Part II describes several forms of existing tax delegation, pointing
out the relatively narrow role reserved for Treasury and the IRS compared
with the regulatory role given to other federal agencies. This Part also con-
siders some arguments for why tax lawmaking differs from other types of
lawmaking. Part III then works through the three general types of expanded
tax delegation mentioned above, which, again, go beyond what has previ-
ously been done in the tax area but which have precedents in other areas.
Part IV addresses the constitutionality of these sorts of expanded tax
delegation.

I. ARGUMENTS FOR (AND AGAINST) BROAD DELEGATION

One of the most remarked-on developments in American law, ever, is
the rise of the regulatory state.?’ For many commentators, the delegation of
broad lawmaking authority and the increased role of regulatory agencies
were both inevitable and desirable developments given the increasing com-
plexity of modern economies.? One of the traditional rationales for broad
delegation is relative expertise, meaning that regulatory agencies have greater
knowledge and focus in particular areas and specific issues than Congress
does—or realistically can.> An extreme example is the National Science
Foundation, to which Congress delegates the task of selecting which re-
searchers will receive federal grants to do basic research.?* The NSF, staffed
and assisted by preeminent experts in many fields of scientific inquiry,?* has

21.  See supra notes 4, 11. For surveys of the earlier political science literature on federal
delegation, see EpSTEIN & O’HALLORAN, supra note 14; Edward L. Glaeser & Andrei Shleifer,
The Rise of the Regulatory State, 41 J. ECON. LITERATURE 401 (2003).

22. For representative justifications of broad congressional delegation of lawmaking
power to agencies, and thus of the regulatory state in general, see, for example, JERRY L.
MasHAW, GREED, CHAOS, AND GOVERNANCE: UsING PuBLic CHOICE TO IMPROVE PUBLIC LAw
(1997) [hereinafter MasHAw, GREED]; Jerry L. Mashaw, Prodelegation: Why Administrators
Should Make Political Decisions, 1 J.L. ECON. & Ora. 81 (1985) [hereinafter Mashaw, Prodelega-
tion]; Peter H. Schuck, Delegation and Democracy: Comments on David Schoenbrod, 20 Car-
pozo L. Rev. 775 (1999); Mark Seidenfeld, A Civic Republican Justification for the Bureaucratic
State, 105 Harv. L. Rev. 1511 (1992).

23. See BRUCE A. ACKERMAN & WiLLiAM T. HAssLER, CLEAN CoAL/DIrTY AIR (1981);
JaMEs M. Lanp1s, THE ADMINISTRATIVE PrROCEss (1938); Kenneth Culp Davis, A New Ap-
proach to Delegation, 36 U. CHI. L. Rev. 713 (1969); Mashaw, Prodelegation, supra note 22.

24. See About the National Science Foundation, NAT'L Sc1. FOUND., http://www.nsf.gov/
about/ (last visited May 12, 2015).

25.  See NSF Organizational List, NAT'L Sc1. FOUND., http://www.nsf.gov/staff/orglist.jsp
(last visited May 12, 2015).
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greater knowledge about which scientific projects are likely to yield impor-
tant results than any congressional committee or committee staff could real-
istically acquire. Furthermore, the highly effective peer-review process used
by the NSF to judge grant applications would be difficult politically for Con-
gress to use.6 Thus Congress’s role is limited primarily to setting funding
levels and articulating the most general policy agenda,” leaving the discre-
tion to determine which projects get funded to NSF experts.?® The same
delegate-to-the-experts principle applies on a grander scale to any major
regulatory legislation, such as the Food and Drug Act® or the Clean Air
Act®

Although members of Congress and congressional staff can become rel-
atively well versed in general policy goals, the details of implementation sim-
ply have to be delegated. Of course, individual legislators and their staffs are
capable of developing important expertise on any number of policy ques-
tions. But it is unrealistic to expect legislators to maintain detailed knowl-
edge of how to best implement policy in the whole range of areas affected by
federal law. In theory, Congress could create a committee for every major
policy issue, staffed with experts who would spend of all their waking hours
working out detailed legislative solutions to every regulatory issue. In such a
world, the committees would fill in details rather than the agencies. But that
division of labor is generally considered inefficient in every policymaking
area other than tax. However capable their staffs, members of Congress
would be inappropriate and overtaxed supervisors if they needed to work
through all of the issues apt to arise. To the contrary, the more efficient
place to insert such detailed, specialized, and constantly updated expertise in
the lawmaking process is with an agency postenactment.

The congressional staff that drafted the broad delegations in the Clean
Air Act,’! for example, probably knew at the time of enactment a great deal
about the need to regulate air quality generally and the hazards of pollution
to human well-being and the environment. But they would not have been
expected to keep up to date on all of the subsequent scientific advances and
accumulating knowledge concerning pollutants that threaten public health
and what should be done about them. That is why the statute, for example,

26. See How We Work, NaT’L Sc1. Founp., http://www.nsf.gov/about/how.jsp (last visited
May 12, 2015).

27. The enacting statute provided the general directive to, among other things, “develop
and encourage the pursuit of a national policy for the promotion of basic research and educa-
tion in the sciences . . . initiate and support basic scientific research . . . and to appraise the
impact of research upon industrial development and upon the general welfare.” National Sci-
ence Foundation Act of 1950, Pub. L. No. 81-507, § 3(a), 64 Stat. 149, 149.

28.  See id. Congress has recently taken a more active role in overseeing the funding deci-
sions of the NSF. See, e.g., Paul Basken, NSF-Backed Scientists Raise Alarm over Deepening
Congressional Inquiry, CHRON. HiGHER Epuc. (Oct. 16, 2014), http://chronicle.com/article/
NSE-Backed-Scientists-Raise/149407.

29. 21 US.C. § 393 (2012).
30. 42 US.C. § 7601 (2012).
31. Id
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empowers the EPA to determine which pollutants might “reasonably be an-
ticipated to endanger public health or welfare” in the motor vehicle con-
text.>? Of course, no one really disagrees that Congress needs to delegate the
detail work. The harder question is whether Congress should delegate the
more substantive policy choices, and this Article argues that perhaps it
should—or that the case for delegating choices is as strong with tax as
elsewhere.

Inherent differences between the process of issuing regulations and the
process of passing statutes provides another common justification for broad
congressional delegations of lawmaking power.>* Even when the legislative
process is working well, it may take longer for Congress to pass a law than it
takes an agency to make a rule. As a result, agencies can react more quickly
to new information than Congress can, including recent scientific findings
and changed circumstances. In addition, the nature of the legislative process
inhibits action.?* This can be true, for example, when there is consensus that
some action should be taken with respect to a particular problem, but there
is deep division—say, between Republicans and Democrats, or within either
party—on what precisely, if anything, should be done. In such a case, a
broad and somewhat vague delegation of authority by Congress can permit
legislators to take credit for successful policies, while reserving the ability to
duck responsibility for the final outcome.?

One real-world example of this phenomenon, already mentioned, was
the closing of military bases in the late 1980s and early 1990s.¢ Observers
agreed at the time that the rapid decline of the Soviet military threat necessi-
tated a radical reduction of the size of the U.S. military.’” Moreover,
there was a consensus specifically that the number of military bases was

32, Id. § 7521(a)(1).

33. See, e.g., EpsTEIN & O’HALLORAN, supra note 14, at 14—33 (reviewing the extensive
political science literature on congressional delegation).

34. See William N. Eskridge, Jr., Vetogates, Chevron, Preemption, 83 NoTRE DaME L.
REv. 1441, 1444—48 (2008).

35. For this method to advance lawmaker interests, voters must credit them for having
addressed a problem, but not hold them fully responsible for the distress caused by an agency
or commission in exercising its broad discretion. Mashaw, Prodelegation, supra note 22, at 89.

36. This section draws heavily from Kenneth R. Mayer, Closing Military Bases (Finally):
Solving Collective Dilemmas Through Delegation, 20 Lecrs. STup. Q. 393 (1995); see also Ep-
STEIN & O’HALLORAN, supra note 14, at 1—4.

37. See, e.g., STEPHEN M. GOLDFEIN, NAT'L WAR CoLL., THE BASE REALIGNMENT AND
CLOSURE COMMISSION: A SUCCESSFUL STRATEGY TO OVERCOME PoriTicAL GRipLOCK 1
(1994), http://www.dtic.mil/dtic/tr/fulltext/u2/a440641.pdf (“The collapse of communism and
disintegration of the Soviet Union left a diminished threat and precipitated a reduction in the
size of the US armed forces. The military base structure designed to accommodate a much
larger Cold War force could no longer be maintained, especially in a much constrained budget
environment. There seemed to be a general consensus across the nation that base consolida-
tion and closure could cut fat, without affecting the muscle of the armed forces.”).
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untenable.’® The difficulty, however, was that any member of Congress who
voted for a measure that closed a base in his or her own jurisdiction risked
political suicide. This presented a major collective action problem: a change
that clearly enhanced welfare, and that needed to be made, could not be
directly enacted given individual lawmakers’ incentives. Congress could,
however, vote to solve the problem indirectly, and it did. In 1988 Congress
passed the Base Closure and Realignment Act, which created an independent
commission with legal authority to determine which bases to close, subject
to Congress’s right to overturn the proposal through a joint resolution.*
Under the Act, the head of each military service first submitted a list of
recommended base closures to the Secretary of Defense, who could add to
or subtract from that list.** The secretary then submitted the revised list to
the commission, which in turn had the power to add or subtract bases.*' At
that point, the final list of reccommended base closures went to the President,
who could either approve the list (with no changes) or veto it, starting the
whole process over.* If the President approved the list, the Secretary of De-
fense then had the authority to begin implementing the closures on the list,
unless Congress halted the process within forty-five days of presidential ap-
proval by issuing a joint resolution.*?

Congress has adopted similar mechanisms in other areas. The ACA, for
example, delegates enormous Medicare cost-cutting authority to the Secre-
tary of Health and Human Services and the newly created IPAB.* Under the
ACA, the IPAB, consisting of fifteen experts named by the President and
confirmed by the Senate, has the authority to recommend policy changes to
Congress to cut Medicare costs. These recommendations can include “ideas
on coordinating care, getting rid of waste in the system, incentivizing best
practices, and prioritizing primary care.” What is interesting about these
recommendations is the way in which they create legislative pressure to cut
Medicare costs. First, Congress can accept IPAB’s recommendations and en-
act them into law. Or, alternatively, “[i]f Congress rejects the recommenda-
tions, and Medicare spending exceeds specific targets, Congress must either

38. Mayer, supra note 36, at 396 (“[B]y 1988 it was clear to members that the military
base structure bordered on the preposterous, and it was increasingly difficult to argue that
every base was essential to national security.”).

39. Defense Authorization Amendments and Base Closure and Realignment Act, Pub. L.
No. 100-526, §§ 201—02, 102 Stat. 2623, 2627—28 (1988) (codified as amended at 10 U.S.C.
§ 2687 (2012)).

40. Mayer, supra note 36, at 393.

41. Id.
42. Id. at 394.
43. Id.

44. Patient Protection and Affordable Care Act, Pub. L. No. 111-148, § 3403, 124 Stat.
119, 489—507 (2011); see also Timothy Stoltzfus Jost, The Independent Payment Advisory Board,
363 New EnG. J. MED. 103, 103—04 (2010); Nancy-Ann DeParle, The Facts About the Indepen-
dent Payment Advisory Board, WHITE Houst Brog (Apr. 20, 2011, 5:46 PM), http://www
.whitehouse.gov/blog/2011/04/20/facts-about-independent-payment-advisory-board.

45. DeParle, supra note 44.
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enact policies that achieve equivalent savings or let the Secretary of Health
and Human Services follow IPAB’s recommendations.”*

The parallels between this delegation and the base-closure delegation are
obvious. At the most general level, Congress created the IPAB to address the
need to cut healthcare costs, a need that virtually everyone agrees is essential
to the long-term fiscal well-being of the country; likewise, Congress created
the base closure commission to address the need to cut military expendi-
tures, about which, again, there was general agreement.*” Moreover, the col-
lective action problem that inhibited Congress from making military
spending cuts through the normal legislative process (no legislator wanting
to vote for a law that kills a military base in his or her state) has analogs in
the healthcare context. For example, although it was universally agreed that
cutting Medicare costs would enhance overall public welfare, individual leg-
islators resisted competitive bidding that could undermine their ability to
secure contracts for medical device manufacturers or pharmaceutical com-
panies in their own districts.*®

The arguments against broad delegation of powers are also well known,
concentrating largely on issues of legitimacy and accountability.** Granting
agencies broad authority raises the possibility that they will enact regulations
inconsistent with congressional intent. Furthermore, even if the regulations
adopted by an agency reflect what Congress intended, the mere procedural
fact that an agency rather than Congress is directly responsible for the final
product may worsen the public perception of its legitimacy.”® An elected
Congress is endowed with the power and responsibility to make national
laws, and answers to voters if it performs poorly in doing so.’! Congress
generally holds open hearings and votes, permitting voters to understand
their representatives’ contributions to legislative outcomes, and to a certain
degree, why legislators voted the way they did. It may be more difficult for
voters to hold Congress accountable for the actions of an agency, even if

46. Id.
47.  See sources cited supra notes 39—40, 44.

48. Harold Pollack, The Real Problem with the Independent Payment Advisory Board, Am.
ProspECT (Apr. 23, 2011), http://prospect.org/article/real-problem-independent-payment-ad-
visory-board. For an in-depth discussion of the mechanics of the board, see Bagley, supra note
7, at 569—71. The analogy is not perfect, of course.

49. See, e.g., THEODORE J. Low1, THE END OF LiBERALISM: THE SECOND REPUBLIC OF
THE UNITED STATES 93 (2d ed. 1979) (asserting that “the principle of broad and unguided
delegation of power” is hostile to law itself); DAviD SCHOENBROD, POWER WITHOUT RESPONSI-
BILITY: How CONGRESS ABUSES THE PEOPLE THROUGH DELEGATION 13—19 (1993) (arguing
that delegation undermines democracy by allowing Congress and the President to avoid hard
choices, jeopardizes liberty by bypassing the legislative process, and expands the federal gov-
ernment’s regulatory jurisdiction too far); Mashaw, Prodelegation, supra note 22, at 82—85
(discussing the arguments put forth by critics of broad delegation, including that such delega-
tion is undemocratic and reduces public welfare); Schuck, supra note 22, at 777-83, (criticiz-
ing standard arguments against broad delegation).

50. See Mayer, supra note 36, at 407.

51. See SCHOENBROD, supra note 49, at 14.
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Congress created the agency while fully anticipating its future behavior.” As
a result, delegation arguably reduces the democratic nature of the system,
undermining the legitimacy of its actions.

These are valid concerns, although they have often been overstated by
the leading critics of broad delegation to agencies.* First, if an agency acts in
a way that substantially diverges from the wishes of the legislature, Congress
can pass another statute to restrict or remove the agency’s authority. Nu-
merous examples from the era of deregulation support this claim. To take
one famous example, when Congress determined that the regulation of the
airline industry was not working well, thereby producing excessively high
fares, overcapacity, and inefficient nonprice competition (among other
problems) it responded with a statute that “deregulated” the industry and
abolished the Civil Aeronautics Board, the agency that was responsible for
price and quantity regulation.>* Similar stories can be told about deregula-
tion of other industries, including telecommunications, energy, and finance.
Whether these deregulatory efforts have, in retrospect, been net benefits to
society is often debated. But that is beside the current point, which is this:
when Congress decides that an agency has gone too far, Congress is capable
of reining that agency in, one way or another.

This is not a complete response, of course, since one of the reasons for
delegation is the inability of Congress to act, and the political coalition that
passed the delegating statute in the first place may be difficult or impossible
to put together to pass constraining or clarifying legislation. This is espe-
cially a concern in a world of congressional gridlock, marked by record-low
enactment of laws.>> Nevertheless, Congress’s power to pass new laws does
serve as a constraint on agency discretion, at least in cases involving obvious
agency overreach.

Second, public opinion can be channeled to affect agency action. In the
case of executive agencies, the President’s policy preferences also constrain
agency discretion, and the electorate in turn renders judgment over the Pres-
ident’s management of the executive branch. Indeed, some argue that being
accountable to the President, who is more attuned to the preferences of the
majority of national voters than is any member of Congress, is more demo-
cratic than being accountable to Congress.”® In addition, the notice and

52. See id. at 14, 89-90.
53.  See generally Schuck, supra note 22, at 784-93.

54. Airline Deregulation Act of 1978, Pub. L. No. 95-504, 92 Stat. 1705. See generally
STEPHEN BREYER, REGULATION AND ITs RErFOorM 197-221, 317—40 (1982) (describing eco-
nomics and politics of airline regulation and deregulation).

55. Congress’s lack of productivity in recent years is well documented. See Drew
DeSilver, In Late Spurt of Activity, Congress Avoids ‘Least Productive’ Title, PEw Res. CENTER
(Dec. 29, 2014), http://www.pewresearch.org/fact-tank/2014/12/29/in-late-spurt-of-activity-
congress-avoids-least-productive-title/.

56. Steven G. Calabresi, Some Normative Arguments for the Unitary Executive, 48 ARK. L.
Rev. 23, 59 (1995). One important example of presidential involvement in the regulatory
process is through the Office of Information and Regulatory Affairs (OIRA). Under Executive
Order 12866, the President directs agencies that are promulgating rules to consider various
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comment process that agencies use in crafting regulations and that partly
justifies their authority allows interested parties to draw public and congres-
sional attention to instances of potential regulatory overreach. Media cover-
age also ensures accountability for high-profile issues. If an agency does
something egregiously bad, voters find out, and Congress can be animated
to act.

Third, judicial review constrains agency discretion. Courts are often
called on to determine whether an agency has exceeded its legislative author-
ity. Even if Congress were to convey broadly worded authority to an agency,
the application of that authority in particular situations can be challenged in
court by the affected parties.

Finally, there are agency norms that significantly influence the actions of
professional staff and even political appointees. Regulatory agencies are
staffed by professionals whose reputations and long-run effectiveness de-
pend on high levels of competence, as well as a certain degree of political
independence.

There is a related criticism that broad congressional delegation of law-
making authority to agencies permits Congress to avoid accountability by
shifting blame to agencies if some voters are unhappy.”” Indeed, this Article
notes that the ability to shift blame may make it possible for Congress to
enact some beneficial reforms that political dynamics would otherwise pre-
vent. Critics argue that the federal government should not be able to wield
its power to interfere with economic activity, or with individual liberty, un-
less a certain number of legislators representing disparate parts of the coun-
try can publicly agree that doing so makes sense.’® Exactly how Congress
ought to express its policy preferences is potentially a separate question.
There are some who argue that having Congress enact more general stan-
dards, with the specifics of implementation left to agencies, actually en-
hances Congress’s accountability.®® Professor Sunstein notes that, as a
general matter, “[t]here is no evidence that agencies operating pursuant to
open-ended authority do better, on any dimension, than agencies operating
pursuant to statutes that sharply limit their discretion; nothing appears to
link agency performance with statutory clarity.”s® More specifically, there is
no evidence that agencies do better at maximizing social welfare when they
are given a very specific statute than when they are given general guidance.S!

alternatives to those rules and to perform a cost—benefit analysis of the proposed rules. Office
of Mgmt. & Budget, Office of Information and Regulatory Affairs (OIRA) Q&A’s, THE WHITE
House (Nov. 2009), https://www.whitehouse.gov/omb/OIRA_QsandAs.

57. See SCHOENBROD, supra note 49.

58. See id. at 15—16, 110.

59. See Mashaw, Prodelegation, supra note 22, at 95-99; Edward Rubin, The Myth of
Accountability and the Anti-Administrative Impulse, 103 MicH. L. Rev. 2073, 2080—82 (2005);
Schuck, supra note 22, at 781—83.

60. Sunstein, supra note 16, at 324; see also MasHAW, GREED, supra note 22, at 142—45.

61. Stewart, supra note 3, at 328 & n.28 (noting the “speculative and doubtful character
of the gains to be achieved” in invalidating broad statutory delegations); see also Mashaw,
Prodelegation, supra note 22, at 91-93.
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While there is no shortage of normative arguments for and against
broad delegation of authority by Congress to agencies, the point that should
be emphasized is that Congress has—in virtually every policy domain other
than tax—determined that the balance of the arguments weighs in favor of
broad delegation. But not with tax. The modern practice of engaging in
broad delegation takes an atypical form in tax legislation, where the IRS is
limited it its ability to modify tax rules and not permitted to modify tax
rates.®> From a normative standpoint it is not at all clear why tax should be
exceptional in this regard. The arguments in favor of delegation in other
legal spheres, that Congress has apparently found to be compelling, would
seem to apply with equal or greater force to tax law as to other laws.

But is tax different? Is there something special about the nature of tax
law or the tax lawmaking process that favors a different approach, one that
leaves many more of the details to congressional committees than is the case
in most other areas of lawmaking? Before addressing this question it is help-
ful to review what tax functions Congress already delegates and how they
differ from the sort of broad delegation it might adopt.

II. CURRENT TAX DELEGATION

It is commonly understood that U.S. tax policy is, to a remarkable (and
unusual) extent, determined by Congress not only in its broad outlines but
also in its details. Congress enacts the statutes that together compose the
IRC. The IRC defines the tax base and sets tax rates, which together deter-
mine each taxpayer’s liability.> The IRC contains lengthy and detailed defi-
nitions of most of the key terms in the federal tax laws, usually leaving only
a modest amount of substance to be decided by the Treasury Department
and the IRS,% although there are exceptions, some noted below. Thus, al-
though Congress often delegates authority to the Treasury Department, in
the vast majority of cases the regulations and other guidance produced by
Treasury serve the function of interpreting or filling in the gaps of an already
very detailed IRC.®> More specifically, most Treasury guidance is directed at
defining the assets subject to taxation as well as handling issues of timing,
attribution, and characterization, such as whether an item of income is capi-
tal or ordinary, and the extent to which expenses are deductible.®® Congress
rarely enacts very general tax provisions, with the expectation that Treasury,
or some other regulatory agency, will fill in the details.

62. For instance, see Part II for the discussion of I.LR.C. § 7805(a) and related issues.

63. LR.C. §§ 1-59 (2012).

64. See, eg., id. § 2.

65. Ina 2006 study, the Tax Section of the New York State Bar Association noted that, in
addition to the general authority given to Treasury under IRC § 7805, discussed immediately
below, “there are more than 550 individual provisions of the Code that provide grants of
authority to promulgate regulations.” N.Y. STATE Bar Ass’N Tax SECTION, REPORT ON LEGIS-
LATIVE GRANTS OF REGULATORY AUTHORITY 2—3 (2006) [hereinafter NYSBA Reporr], http://
old.nysba.org/Content/ContentFolders20/TaxLawSection/TaxReports/1121Report.pdf.

66. See, e.g., Treas. Reg. §§ 1.1(h)-1, 1.162-5 (2014).
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Congress has enacted a provision that provides some general regulatory
authority to the Treasury Department. IRC § 7805(a) provides that “the Sec-
retary [of the Treasury] shall prescribe all needful rules and regulations for
the enforcement of [the Internal Revenue Code].”®” In addition, several sec-
tions of the IRC explicitly call on the secretary to provide regulations for
interpretation and enforcement of those code sections. An example of this in
§ 25A, which provides education tax credits.®® Congress also imposes limits
on Treasury’s rulemaking authority, including restrictions on any retroactive
impact of new regulations® and limits on the duration of temporary regula-
tions.”® Courts grant Treasury regulations broad authority. For example, in
2011 the Supreme Court in Mayo Foundation for Medical Education and Re-
search v. United States held that tax regulations are eligible for Chevron def-
erence, making them enforceable unless determined to be arbitrary,
capricious, or manifestly contrary to the statute to which they apply.”!

In addition to its role in crafting regulations, together with the rest of
the Treasury Department, the IRS in its role as tax enforcer issues guidance
to taxpayers and to its own offices. The IRS issues revenue rulings and reve-
nue procedures, which are public, and which offer its interpretation of tax
situations.” Revenue rulings and revenue procedures have historically not
been considered to have the force of law or even the authority of Treasury
regulations, nor can taxpayers necessarily rely on them, although courts tend
to be sympathetic to taxpayers whose tax payments are deemed deficient by
the IRS, despite following the guidance of revenue rulings or revenue proce-
dures.”” And there are many less formal, though also public, ways in which
the IRS transmits its interpretation of tax situations, including private rul-
ings, determination letters, and technical advice memoranda.

Typical congressional tax delegation amounts to fleshing out the de-
tails—filling in the missing definitions—of provisions whose basic policy
design was already put into place by statute. Treasury regulations under IRC

67. LR.C. § 7805(a).

68. Id. § 25A.

69. Id. § 7805(b).

70. Id. § 7805(e).

71. See 562 U.S. 44, 53-58 (2011).

72. The IRS publishes its revenue rulings, revenue procedures, and other statements of
tax interpretation in the Internal Revenue Bulletin. See Internal Revenue Bulletins, IRS, http://
apps.irs.gov/app/picklist/list/internalRevenueBulletins.html (last updated May 7, 2015).

73. The Tax Court has long considered revenue rulings, procedures, and notices to be
mere statements of the IRS Commissioner’s litigation position. See, e.g., Lunsford v. Comm’r,
117 T.C. 159, 174 n.6 (2001); McLaulin v. Comm’r, 115 T.C. 255, 263 (2000), cited in Kristin
E. Hickman, Unpacking the Force of Law, 66 VAND. L. REv. 465, 504 n.209 (2013). As Professor
Hickman argues, however, there is increasingly good reason to regard revenue rulings, proce-
dures, notices and other Internal Revenue Bulletin (IRB) guidance as having “the force of law”
that would entitle such materials to eligibility for Chevron deference. See Hickman, supra, at
504—06 (noting the increasingly substantive and less procedural nature of IRB guidance and
the assignment of greater legal significance to these documents by the IRS and Treasury).
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§ 162 and § 263 offer examples. IRC § 162 permits taxpayers to claim de-
ductions for “ordinary and necessary” business expenses, but IRS § 263(a)
denies taxpayers immediate tax deductions for “any amount paid out for
new buildings or for permanent improvements or betterments made to in-
crease the value of any property or estate.””* The idea behind IRC § 263(a),
which is quite consistent with the rest of the IRC, is that the costs of perma-
nent improvements should be capitalized into the value of a property, much
like the treatment of new investments. This means that taxpayers are not
entitled to immediate deductions for improvement expenses, though the
capitalization contributes to the asset’s basis for the purpose of taking future
depreciation deductions and in calculating gains or losses when assets are
ultimately sold. These two code sections leave largely unanswered the knotty
question of exactly how one distinguishes expenses for ordinary repairs,
which are immediately deductible under IRC § 162, from expenses for per-
manent improvement, which are not. It is this sort of tax lawmaking author-
ity—over fine-tuning the income tax base—that Congress is willing to
delegate to Treasury.

Treasury uses its regulatory authority. For example, in 1960 Treasury
issued regulation 1.162-4, which explained that “[t]he cost of incidental re-
pairs which neither materially add to the value of the property nor apprecia-
bly prolong its life but keep it in an ordinarily efficient operating condition
may be deducted as an expense.”” In addition, it issued regulation 1.263(a)-
1(b), which adds that taxpayers may not deduct “amounts paid or incurred
(1) to add to the value, or substantially prolong the useful life, of property
owned by the taxpayer, such as plant or equipment, or (2) to adapt property
to a new or different use.””® For many years, courts used these regulations to
determine which expenses are immediately deductible repairs and which
must be capitalized as improvements, to be deducted later through deprecia-
tion.”” This case law, however, proved confusing and inconsistent. In 2001
the IRS issued Revenue Ruling 2001-4, which identified different scenarios
of expenses in the particular context of airframe repair and overhaul, distin-
guishing types of expenditures that the IRS considered to be deductible re-
pairs from those it considered to be nondeductible improvements.”® And in
2014, following earlier temporary regulations, Treasury provided even more
specific and comprehensive guidance in the form of additional regulations

74, LR.C. §$ 162, 263(a).
75. Treas. Reg. § 1.162-4 (1960) (amended 2014).

76. Treas. Reg. § 1.263(a)-1(b) (1960) (current version at Treas. Reg. § 1.263(a)-3
(2014)).

77.  See, e.g., Moss v. Comm’r, 831 F.2d 833 (9th Cir. 1987); United States v. Wehrli, 400
F.2d 686, 687—89 (10th Cir. 1968); Ingram Indus., Inc. v. Comm’r, 80 T.C.M. (CCH) 532,
537—41 (2000); Plainfield-Union Water Co. v. Comm’r, 39 T.C. 333, 337—41 (1962).

78. Rev. Rul. 2001-4, 2001-1 C.B. 295.
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whose purpose was to further clarify the meaning of the relevant code sec-
tions, and which had the effect of further restricting the ability of taxpayers
to claim immediate deductions.”

These Treasury regulations and revenue rulings, which reflect both the
issue’s complexity and the Treasury’s changing understanding of conditions
affecting U.S. taxpayers, evolved without any accompanying legislative
changes to the relevant portions of the underlying IRC § 162 and § 263.
While Congress conceivably could have legislated the same regulations on
the same time schedule, it is just as unrealistic to expect it to do so for tax
law as it would be for Congress to legislate regulations in every other area of
national policy that it currently delegates to federal agencies.

This tax lawmaking pattern is very common: Congress enacts a code
section intended to help define the meaning of taxable income (much of the
IRC is devoted to defining taxable income), followed by a series of judicial
interpretations of that code section. Next, Treasury regulations and other
published guidance interpret the same code section (sometimes adopting,
sometimes refining, sometimes rejecting the interpretive glosses provided by
the courts), occasionally followed by further statutory refinements, and the
process repeats. The same history describes many sections in the Code.
What is rare, however, is for Congress to enact a tax provision that sets forth
the general tax policy goal to be achieved and that expressly authorizes the
Treasury Department to fill in the details with regulations. Moreover, on the
few occasions when Congress has done so, the tax policy goal it articulated
involved definition of the base and minimization of tax avoidance behavior.

Two unusual examples of the latter phenomenon are § 482 and § 1502.
Section 482 concerns the allocation of income between related parties, an
issue primarily in international transactions when corporate taxpayers typi-
cally have incentives to arrange the nature and pricing of intercompany deals
in order to claim that income is earned in low-tax rather than high-tax juris-
dictions. Section 482, exactly two sentences long, empowers the Secretary of
the Treasury to allocate income and deductions “in order to prevent evasion
of taxes or clearly to reflect . . . income.”® The Treasury Department, on
behalf of the secretary, has issued voluminous regulations under § 482,
thereby assuming the entire responsibility for its definition and
enforcement.®!

A second example of unusually broad tax delegation involves the rules
governing consolidated income tax returns of related corporations. Under
IRC § 1501, all members of an affiliated group of corporations may elect to
file a consolidated return.®> An “affiliated group” includes corporations that

79. See Treas. Reg. § 1.263(a)-3 (2014).
80. LR.C. § 482 (2012).

81. See INTERNATIONAL INCOME TaxaTION 102, 1236—420 (Robert J. Peroni et al. eds.,
2013-2014 ed. 2013) (in which the (unabridged) text of IRC § 482 fills less than one-quarter of
a page on page 102, whereas the § 482 Treasury regulations occupy 184 pages).

82. ILR.C. § 1501.
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are related through a common parent corporation that owns at least 80 per-
cent (in terms of voting power and value) of the subsidiary’s stock.®* One of
the primary tax benefits of filing a consolidated return for a group of related
corporations is the ability to share net operating losses within the group.®
This benefits the taxpayer by permitting losses incurred by related corpora-
tions to be deducted from profits earned by other related corporations in
calculating the taxable income of the group; in the absence of consolidation
the losses would not be deductible so the group would have greater tax lia-
bilities. Given the complexity of corporate structures and the intricacy of
corporate tax laws in general, a comprehensive regime of consolidated re-
turn tax laws would require an extraordinary amount of detail. In a single
sentence in § 1502, Congress delegated the job of fleshing out those rules
almost entirely to the Treasury Department:

The Secretary shall prescribe such regulations as he may deem necessary in
order that the tax liability of any affiliated group of corporations making a
consolidated return and of each corporation in the group, both during and
after the period of affiliation, may be returned, determined, computed, as-
sessed, collected, and adjusted, in such manner as clearly to reflect the in-
come-tax liability and the various factors necessary for the determination
of such liability, and in order to prevent avoidance of such tax liability.%

After the enactment of this section, Treasury did in fact respond with one of
the longest and most intricate sets of regulations in the entire Code of Fed-
eral Regulations.®

In both of these examples, it can be argued that Congress in effect ac-
knowledged the limits of rule-based tax lawmaking. That is, Congress un-
derstood that it would be inefficient to attempt to adopt a detailed set of
related-party transactional rules and consolidated-return rules by statute.
For example, the conditions under which a particular set of rules would be
optimal could quickly change, especially given the strong motivation of so-
phisticated taxpayers to exploit loopholes in tax statutes. Indeed, the general
grant of regulatory authority found in IRC § 7805 can be understood in the
same light: because Congress cannot anticipate every way in which clever
taxpayers will aggressively interpret even the most detailed tax provisions,
Treasury must be given broad and general enforcement authority—the
power to adopt regulations that themselves close statutory loopholes.®” This

83. Id. § 1504.

84. Martin J. McMahon, Jr., Understanding Consolidated Returns, 12 FLa. Tax Rev. 125,
129-34 (2012).

85. LR.C. § 1502 (2012).

86. See Treas. Reg. §§ 1.1502-0 to -100 (2014). In a 2006 report on different types of
grants of regulatory authority by Congress to Treasury over tax matters, the NYSBA Tax Sec-
tion listed § 1502 as the sole example of a tax delegation “to implement concepts that are
expressed only in general terms.” NYSBA REPORT, supra note 65, at 2.

87. The challenge in applying IRC § 7805 lies in distinguishing potential regulations that
implement congressional intent as expressed in the Code from potential regulations that
would effectively supplant congressionally enacted tax laws, and this can be a difficult line to
walk. In several cases the courts have invalidated IRS regulations issued under the IRS’s general
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is precisely the argument that justifies the existence of a general anti-avoid-
ance rule (which many countries, including the United States, have codi-
fied®®) that the IRS and the courts can apply when interpreting the detailed
tax rules.®

These types of broad delegation are consistent with the arguments this
Article puts forth, and there are advantages of doing more of the same. For
example, in other areas of tax law in which compliance issues are especially
difficult to foresee at the statutory drafting stage, Congress might enact gen-
eral grants of authority to Treasury to issue the rules and regulations neces-
sary to ensure clear reflection of income and to prevent avoidance. What
Congress has been reluctant to do, however, is to enact statutes that grant to
Treasury, or to some other agency, broad authority to make tax policy be-
yond enforcement or base definition. In particular, the next Part suggests
three different dimensions of tax policymaking that Congress might dele-
gate, all of which go well beyond existing tax law delegation.

III. ExPANDING TaXx DELEGATION

Some types of tax lawmaking power Congress just does not delegate. For
example, Congress has never given the Treasury Department the power to
set marginal tax rates or levels of tax credits. Instead, as mentioned, Treasury
regulations concern appropriate definitions of taxable income, deductions,
expenditures that are eligible for tax credits, and similar features of taxpayer
situations.” In addition, Congress, so far as we are aware, has never dele-
gated any sort of income tax lawmaking power to a body other than the
Treasury Department—for example, to the Federal Reserve, or to an inde-
pendent commission.®® This Part sketches a picture of what expanded dele-
gation might look like—expanded in terms of the types of tax lawmaking
power delegated and the bodies to whom the power is given. These exam-
ples, though largely without direct precedent in the tax area, offer potential
solutions to major problems and therefore deserve serious consideration.
They also pose potential concerns, which again raise the question whether
tax is different from other areas of law. We return to those questions below.

regulatory authority, as in, for example, Iglesias v. United States, 848 F.2d 362 (2d Cir. 1988), a
case that concerns an IRS regulation pertaining to LR.C. § 861.

88. LR.C. § 7701(0); Graeme S. Cooper, International Experience with General Anti-
Avoidance Rules, 54 SMU L. Rev. 83, 84 (2001).

89. This rule—known as the economic substance doctrine—long existed as a matter of
tax common law in the United States, and has recently been codified. See I.R.C. § 7701(0); see
also Kyle D. Logue, Tax Law Uncertainty and the Role of Tax Insurance, 25 VA. Tax Rev. 339,
365—68 (2005) (explaining the need for general anti-avoidance standard to prevent abuse of
rule-based tax system); David A. Weisbach, Formalism in the Tax Law, 66 U. CHI. L. REv. 860,
861 (1999) (explaining how a purely rule-based approach to tax would lead to excessive com-
plexity in the law).

90. Certain tax base definitions can influence effective marginal tax rates by conditioning
the availability of tax credits, deductions, or income inclusions on receipt of marginal income.

91. See infra note 107 (noting that agencies other than the Treasury Department are,
however, frequently authorized to adopt user fees).
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A. Delegating the Design of Tax Subsidy Programs

Congress might expand its delegation of tax lawmaking authority by
enacting more open-ended, general statutory provisions that provide gui-
dance as to the tax policy goals that it wishes to achieve, but that leave the
Treasury Department to work out the policy details. Consider, for example,
the possibility of Congress delegating to Treasury the job of designing provi-
sions intended to encourage particular types of investments. The research
and experimentation (R&E) tax credit offers a specific example. The R&E
credit is a tax subsidy program whose obvious purpose is to encourage in-
vestment in certain types of R&E expenditures. As currently designed, most
of the important instrument-design choices with respect to the R&E tax
credit—as with most of the important instrument-design choices regarding
every tax subsidy program—are found in the tax code itself.”> Our argument
is that the R&E tax credit, and other provisions of that ilk, might be more
effective if Congress delegated more open-ended authority, giving Treasury
more of a hand in the design of the policy instrument.

IRC § 41(a)(1) currently offers a credit for 20 percent of “qualified re-
search expenses” over the “base amount.”? The Code in turn defines quali-
fied research as research “undertaken for the purpose of discovering
information . . . which is technological in nature” and “the application of
which is intended to be useful in the development of a new or improved
business component of the taxpayer,” and whose primary purpose is learn-
ing more about “a new or improved function” or “performance” or “relia-
bility or quality.”®* The base amount is defined, again in the Code, as the
product of average annual gross receipts in the previous four years and the
average ratio of qualified research spending relative to gross receipts by the
same taxpayer during 1984—1988. The Treasury Department has issued
regulations, and other guidance, to adjust these definitions around the
edges—for example, to elaborate on the meaning of qualified expenditures.*
However, few of the important design choices with respect to the R&E tax
credit have been delegated to Treasury.

The primary challenge in designing the R&E credit is to find a way to
both encourage greater research spending and to avoid providing tax credits
for research that would have been undertaken without the credit. As a gen-
eral matter, it is impossible empirically to distinguish research that would
have taken place in the absence of the credit from marginal research for
which the credit is responsible.”” The particular design of the R&E credit in

92. LR.C.§41.

93. Id. § 41(a)(1).

94. Id. § 41(d).

95. Id. § 41(c).

96. E.g, Treas. Reg. § 1.41-4 (2014).

97. Note that this is not inconsistent with the many statistical findings that tax benefits
encourage significantly greater research spending, reviewed in Nirupama Rao, Do Tax Credits
Stimulate R&D Spending? The Effect of the R&D Tax Credit in its First Decade (The Wagner
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the Code takes a stab at doing so, offering greater tax benefits to firms that
significantly increase their research spending relative to historical averages,
adjusted for changes in gross revenues. Because of the nature of statutory
drafting, however, Congress possessed limited design choices—hence the use
of the four-year average and the baseline percentage from the 1980s.%

One could imagine delegating more authority to the Treasury to pursue
Congress’s goal of encouraging research. Instead of enacting a statute that
details how the credit will work, the statute could be more open ended,
articulating the general goals that Congress wants the agency to pursue.
Congress could give Treasury the general mandate of increasing investment
in research and experimentation that maximizes the long-run benefit to the
U.S. economy (in terms of minimizing unemployment or maximizing GDP
growth or some other benchmark). Treasury could then be left to structure
the tax benefit in the way that most efficiently achieves these goals. In pur-
suit of those stated goals, Treasury might indeed choose to offer a credit for
research exceeding historical levels. Or it might not. And the credit percent-
age might vary over time, depending on what produces the best response
and how demand for various types of research investments changes over
time. Likewise, Treasury might fine-tune the definition of qualified expense,
as experience and ongoing research reveal where the credit should be
focused.

What is important is that Treasury could experiment with tailoring the
tax credit in different ways in different years, or for different activities dur-
ing the same years, to identify the most effective method of encouraging
research. An executive agency charged by Congress with trying to stimulate
research might be more willing than Congress itself to experiment with al-
ternative approaches despite hostile reactions from some affected taxpayers,
understanding that some approaches will be unsuccessful, but persisting
with the experiments in the belief that they improve tax policy in the long
run.

Greater delegation does not mean the absence of congressional control.
It is unlikely, of course, that Congress would delegate the design of a spend-
ing mandate without a budget. Congress would likely instead appropriate a
predetermined amount of funding for Treasury Department promotion of
R&E to accompany its greater discretion. Congress could budget a particular
amount of money that Treasury could, or even must, spend to encourage
research and experimentation. U.S. corporations claimed $8.5 billion of re-
search credits in 2010;* and according to Treasury, the R&E tax credit was

Sch., N.Y. Univ., Research Paper No. 2272174, 2013), http://wagner.nyu.edu/files/faculty/pub-
lications/do-tax-credits-stimulate-r-d-spending.pdf.
98. See L.R.C. §§ 41(c)(1), 41(c)(3).

99. SOI Tax Stats — Corporation Research Credit, IRS, http://www.irs.gov/uac/SOI-Tax-
Stats-Corporation-Research-Credit (last updated Mar. 12, 2015).
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responsible for at least one dollar of additional private sector research invest-
ment for every dollar of tax credit provided.'® The Obama administration
has proposed making the credit percentage permanent and increasing it, in
hope of spending $100 billion on R&E tax credits over ten years.!”!

This spending plan could be delegated, with the spending limit perhaps
monitored by the General Accounting Office (GAO). The same sort of dele-
gation could occur with other types of tax incentive provisions. For example,
Congress could delegate the design of other, more narrowly tailored credits
(such as the electric vehicle credit) and deductions meant to encourage
equipment investment (such as bonus depreciation).'> Congress could also
accompany any particular tax subsidy delegation with not only a spending
budget, but also a range of required distributional outcomes, as discussed
further in the next Section.

Another alternative would be for Congress to remove such subsidies
from the tax code entirely and place them on the spending side of the
budget. Under this approach, the subsidies would be supervised by agencies
other than Treasury with expertise in the substantive policy areas in ques-
tion. For example, the R&E credit might indeed be placed on the spending
side, under the auspices of an agency staffed with experts in research and
development policy instead of experts in tax enforcement. Such a spending-
side alternative would be consistent with a particular critique of the use of
tax expenditures generally. On this view, tax expenditures—provisions in
the IRC that deviate from “normal” taxation in ways that subsidize particu-
lar activities'®>—are bad policy because they require both the IRS and Trea-
sury, as well as the tax writing committees, to engage in a type of analysis for
which they lack expertise. While the IRS is designed to police compliance
with the tax code and to issue regulations to fill in gaps where the Code is
ambiguous or unclear, it is not so well suited to make policy in the areas of
research and experimentation, education, or health care. If the Treasury De-
partment is not the agency best situated—in terms of expertise and institu-
tional capacity—to design and maintain a particular subsidy provision,
some other agency should be chosen. The general point is that broad discre-
tionary delegation, even if nominally implicating “tax” issues, should be

100. U.S. DEP’T OF THE TREASURY, INVESTING IN U.S. COMPETITIVENESS: THE BENEFITS
OF ENHANCING THE RESEARCH AND EXPERIMENTATION (R&E) Tax CrepiT 4 (2011), http://
www.treasury.gov/resource-center/tax-policy/Documents/Investing-in-US-Competitiveness-
Benefits-of-RandE-Tax-Credit-3-2011.pdf.

101. Tue WHITE HoUSE, EXPANDED, SIMPLIFIED AND PERMANENT RESEARCH AND EXPER-
IMENTATION Tax CREDIT (2010), https://www.whitehouse.gov/sites/default/files/fact_sheet_re-
credit_9-8-10.pdf.

102. If Congress were to delegate additional lawmaking authority of this sort to the Trea-
sury Department, the agency’s tendency to promulgate interpretive rulings that have binding
(or nearly binding) authority without going through the formal notice-and-comment
rulemaking process would need to be reconsidered. See Kristin E. Hickman, A Problem of
Remedy: Responding to Treasury’s (Lack of) Compliance with Administrative Procedure Act
Rulemaking Requirements, 76 GEo. WasH. L. Rev. 1153 (2008).

103. JamEes R. WHitg, U.S. Gov’'t AccOUNTABILITY OFE., TAX EXPENDITURES: BACK-
GROUND AND EVALUATION CRITERIA AND QUESTIONS 1, 8 (2012).
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made to the agency best equipped to make the important policy choices on
the ground.

B. Delegating Tax Rates

Although Congress frequently delegates authority over definition of the
income tax base (comprising much of the work of the Treasury Depart-
ment), delegation of the power to set income tax rates is unprecedented.
Traditionally, the statutes specify income tax rates in excruciating detail in
IRC § 1 for individuals and § 11 for corporations, with different marginal
tax rates applying to different “brackets” of income.'** These legislated mar-
ginal tax rates change from time to time, either as the result of a change in
the political party controlling the federal government (since the major par-
ties often disagree about the appropriate degree of progressivity in the rate
structure) or as the result of an unexpected need for additional revenue or
fiscal stimulus.!®> Other than delegating the job of indexing brackets for in-
flation to Treasury,'® however, Congress maintains sole responsibility for
determining the rate structure. That is, although Congress frequently dele-
gates to agencies the power to set “user fees,” it has never delegated the
power to set income tax rates to the Treasury Department or to any other
regulatory body.!”” Why not?

Congress may retain control over income tax rates because they play an
especially important role in the distribution of tax burdens. Indeed, some
would argue that this is one of the primary ways, if not the primary way, in
which tax law differs from other areas of law. That is, when we ask “how is
tax different?” or “why not tax?” when it comes to broad delegations of
authority, it is the concern over control of distributional consequences—and
the role of tax rates in determining distributional consequences—that is the
most common answer we receive. Some view the distribution of tax burdens
to be a quintessentially political decision entailing tradeoffs among different
groups of taxpayers whose interests are best represented and given voice in

104. LR.C.§$ 1, 11 (2012).

105. In addition, there are nominal changes in marginal tax rate brackets due to auto-
matic inflation indexing. Id. § 1(f).

106.  See id.

107. Congress frequently delegates to an agency the power to set “rates” or “fees” for
specified activities. The authority for such fees comes either from particular statutes or from
the Independent Offices Appropriation Act of 1952, ch. 376, 65 Stat. 268 (1951). See generally
SusaN J. IrvING, U.S. Gov’T ACCOUNTABILITY OFFICE, FEDERAL USER FEES: A DESIGN GUIDE
(2008), http://www.gao.gov/assets/210/203357.pdf. User fees are distinguished from taxes in
that the former have a “user pay” element; that is, they are supposed to be related either to the
benefit received by the regulated party or to the cost imposed by that party on the agency in
question. “Taxes,” by contrast, are generally assessed according to some measurement of ability
to pay and are not necessarily tied to costs imposed or benefits received. Id. at 3=5. In the
history of the income tax, however, Congress has not delegated the power to set income tax
rates, individual or corporate.
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the rough-and-tumble of the tax legislative process. And such decisions, the
argument goes, must rest with Congress alone.!%

The difficulty with attributing congressional reluctance to delegate rate-
setting to this consideration, however, is that Congress frequently delegates
decisions that have distributional consequences similar to those of tax policy
choices to other agencies. For example, Congress permits the Occupational
Safety and Health Administration to craft rules that impose significant re-
sponsibility for workplace safety, with accompanying distributional conse-
quences for workers and firms.'® Rules enacted by the Environmental
Protection Agency similarly affect the distribution of benefits and burdens of
protecting the environment. Prior to the wave of federal deregulation in the
1970s and afterward, federal regulation of energy, telecommunications, and
other utilities often focused explicitly on pricing structures designed to
achieve distributional objectives.!'® The efficiency and distributional goals
that motivated, and that motivate, this and other federal regulation bear
uncanny resemblance to those that underlie tax policy.

Moreover, many delegations of regulatory authority, whether intended
to by Congress or not, have been wielded in ways that can have massive
distributional consequences. Take, for example, the decision by the EPA to
designate carbon dioxide (and several other heat-trapping gases) as pollu-
tants under the Clean Air Act.!'! That decision, coupled with the agency’s
proposed rules to cut emissions from existing coal plants by as much as 30
percent by 2030, could obviously have significant distributional conse-
quences.!'? EPA regulation of greenhouse gases influences the prices of cars,
trucks, and energy, thereby changing the profitability of affected industries
and real wages in the economy.'??

108. This is an argument we have heard from commenters who have read prior drafts of
this Article. Indeed, this point has been made at every workshop at which we have presented
this paper. However, we have found no written version of the argument, perhaps because no
one has seriously considered the possibility of delegating the power to set income tax rates
before.

109. 29 U.S.C. § 651(b)(3) (2012) (“Congress . . . authoriz[es] the Secretary of Labor to
set mandatory occupational safety and health standards applicable to businesses affecting in-
terstate commerce . . ..”).

110. For example, the Federal Communications Commission routinely permitted AT&T
to charge above-cost rates on interstate telephone service to cross-subsidize universal local
phone service at rates that were affordable to less affluent consumers. See Howard A. Shelan-
ski, Adjusting Regulation to Competition: Toward a New Model for U.S. Telecommunications
Policy, 24 YALE ]. oN REG. 55, 59—60 (2007).

111. John M. Broder, E.P.A. Clears Path to Regulate Heat-Trapping Gases for First Time in
the U.S., N.Y. Times, Apr. 18, 2009, at Al5, http://www.nytimes.com/2009/04/18/science/
earth/18endanger.html. The Supreme Court subsequently upheld these rules. Util. Air Regula-
tory Grp. v. EPA, 134 S. Ct. 2427 (2014).

112.  See Amy Harder, EPA Sets Draft Rule to Cut Carbon Emissions by 30% by 2030, WALL
St. J. (June 2, 2014, 4:35 PM), http://online.wsj.com/articles/epa-rule-to-cost-up-to-8-8-bil-
lion-annually-sources-say-1401710600.

113.  For a survey of the ways in which environmental regulation can have distributional
consequences, see generally Richard J. Lazarus, Pursuing “Environmental Justice”: The Distribu-
tional Effects of Environmental Protection, 87 Nw. U. L. Rev. 787 (1993).
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All of which leaves unanswered, again, the central question: Why should
the regulatory approach to tax policy differ from regulatory approaches to
other areas of federal policy? One possible explanation is a combination of
historical accident and path dependence. The modern U.S. income tax was
introduced in 1913 following adoption of the Sixteenth Amendment earlier
that year, which gave Congress the authority to levy a federal income tax.''*
After passing the initial tax legislation, Congress enacted several additional
tax statutes in succession, largely to provide funding during the First World
War (beginning in 1916 and continuing for several years thereafter); and it
was during this period that Congress developed the pattern of having legisla-
tive committees draft detailed revisions to various code sections.!'*> Also dur-
ing this time, motivated by particular lawmakers who were pushing the
income tax as a source of federal war revenue, Congress began to cultivate
expertise in income tax statutory drafting in the “legislative drafting ser-
vice,” created in 1918, which would later become the House and Senate Leg-
islative Counsel offices (both still in existence today).!'® At any point during
this period, of course, Congress might have decided to delegate additional
lawmaking authority to Treasury. However, Treasury, as well as Congress,
lacked prior experience with income tax laws generally, and the substantial
expansion in authority of federal regulatory agencies had yet to occur. Thus,
no large, well-staffed, and expert agency existed to which Congress could
have delegated the tax lawmaking task.!”

Of course, historical accident and path dependency do not alone pro-
vide persuasive reasons why additional tax lawmaking authority—including
rate-setting authority—ought not be delegated to an agency today. Another
possible argument is that locating the power to set tax rates exclusively with
Congress and its committees is essential to the bargaining that characterizes
a successful legislative process. On this view, if Congress delegated control
over income tax rates to an agency, such a delegation would remove an issue
from the legislative process with respect to which legislators can bargain.
The absence of this bargaining chip would make it more difficult for Con-
gress to reach tax and other legislative deals.!'® For example, suppose that
conservative members of Congress would agree to raise tax rates only in
exchange for significant spending cuts, and liberals would concede on gov-
ernment spending reductions only in return for higher tax rates. In this
example, the only way to find common ground would be to bundle tax

114. E.g, George K. Yin, James Couzens, Andrew Mellon, the “Greatest Tax Suit in the
History of the World,” and the Creation of the Joint Committee on Taxation and Its Staff, 66 Tax
L. Rev. 787, 790 (2013).

115. Id. at 793, 808—13.

116. George K. Yin, Legislative Gridlock and Nonpartisan Staff, 88 NoTrRE DAME L. Rev.
2287, 2295 (2013).

117.  See id.

118. See, e.g., Thomas Stratmann, The Effects of Logrolling on Congressional Voting, 82 Am.
Econ. Rev. 1162 (1992).



260 Michigan Law Review [Vol. 114:235

increases with spending cuts.'"® If, however, Congress gave the Fed or Trea-
sury authority over tax rates, liberal legislators might face less political pres-
sure to agree to spending cuts.

The effect of delegation on congressional bargaining reflects the more
general impact of delegation on the distribution of power within Congress.
The member of Congress who has the ability to dispense favors (and disfa-
vors) to taxpayers also has the ability to help other legislators by assisting
their constituents or by sharing campaign funds raised from those who seek
favors.’?* A member of a congressional tax writing committee who votes to
reduce the committee’s authority by empowering the IRS or another agency
thereby votes to reduce the value of his or her hard-won committee seat,
making it perhaps unsurprising that this does not happen as a matter of
course.'!

The potential effect of delegation on logrolling, however, is hardly
unique to tax policies. Yet in other areas Congress has nevertheless agreed to
delegate enormous lawmaking power to agencies, including power over deci-
sions with large distributional consequences. For example, delegating to the
EPA the power to determine what constitutes a pollutant removes that chip
from the congressional bargaining table.!?? So it is difficult to see why tax
policy is exceptional in this regard. Furthermore, even if this consideration is
important, it follows only that Congress should not irreversibly delegate all
of its power to change tax rates, which it is unable constitutionally to do in
any case. Just as Congress can always enact a law to rein in the EPA if it goes
too far in defining a pollutant, Congress could pass a law undoing any rate
change Treasury enacted that went too far. These political arguments do not
imply that Congress is unable to usefully delegate at least some of its discre-
tion over tax rate setting. Rather, they suggest that Congress might want to
delegate only some of its control over rates.!?*

119. For example, the Omnibus Budget Reconciliation Act of 1990, Pub. L. No. 101-508,
104 Stat. 1388, addressed growing federal budget deficits by increasing individual income tax
rates and federal excise tax rates, and the Budget Enforcement Act of 1990 established the
“pay-as-you-go” rules that limited subsequent discretionary spending to measures paid for
with new taxes or other spending cuts. Pub. L. No. 101-508, tit. XIII, 104 Stat. 1388-573
(codified as amended in scattered sections of 2 and 15 U.S.C.).

120. See, for example, the discussion of congressional favors surrounding passage of the
Tax Reform Act of 1986 in JErrreYy H. BIRNBAUM & ALAN S. MURRAY, SHOWDOWN AT Guccl
GuLcH: LAWMAKERS, LOBBYISTS, AND THE UNLIKELY TRIUMPH OF TAX REFORM (1987).

121. For examples of tax legislation detail that Congress designed to promote the impor-
tance of tax writing committee members, see Edward J. McCaffery & Linda R. Cohen, Shake-
down at Gucci Gulch: The New Logic of Collective Action, 84 N.C. L. Rev. 1159 (2006).

122. See 42 U.S.C. § 7602(g) (2012).

123.  Courts can help police the boundary between the rate-setting power Congress dele-
gates to Treasury and the rate-setting power it retains for itself. Treasury would be required by
principles of administrative law not to act beyond the congressional grant of rate-setting au-
thority. Taxpayers affected by whatever rate increases Treasury adopts would have standing to
sue, challenging those increases for exceeding the scope of Congress’s delegation. Courts
would, however, presumably accord Chevron deference to Treasury rate-setting decisions, just
as they apply such deference to other agency decisions. For general discussion of the use of
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There are several reasons why it might be normatively attractive for
Congress to delegate control over tax rates. The first echoes the arguments
for congressional delegation of broad authority to agencies in general and to
Treasury in particular. Congress already delegates considerable authority to
the Treasury Department to interpret code sections and to enforce tax
laws.'?* These delegations presumably reflect a congressional determination
that Treasury and the IRS have comparative advantages, in terms of expertise
and time, with respect to these aspects of tax law. The question this Section
poses is why the same point does not apply to tax rates. Assuming that Con-
gress delegates regulatory authority to the Treasury with the expectation that
Treasury will deploy its expertise to craft sensible regulations that are consis-
tent with congressional intent, Congress might want to permit the Treasury
to also modify tax rates with similar results. Second, tax bases and tax rates
together determine tax obligations; therefore, regulatory changes to tax base
definitions, which the Treasury routinely undertakes, automatically carry
implications for the distribution of tax burdens. Socially optimal tax poli-
cymaking might call for Congress to grant Treasury the power both to adjust
tax bases and to alter tax rates together. Indeed, if Treasury seeks to adjust
the tax base, having the ability to also make rate adjustments to achieve
distributional neutrality might be extraordinarily useful.

A third reason why Congress might want to delegate tax rate authority
to the Treasury or another agency is to afford greater tax policy flexibility in
response to changing economic and financial conditions. An agency that
concentrates on economic policy is better positioned than Congress to react
quickly and adroitly to economic developments. Since Congress has respon-
sibility for all federal policies, it has less of a specialist focus. Furthermore,
Congress is political, a characteristic which need not be problematic in eco-
nomic policymaking but can be; and worse, market anticipation of political
moves by Congress can undermine the effectiveness of economic policies.

An argument can be made that the Treasury Department, being answer-
able to the President, would be more responsive than Congress to changes in
circumstances that affect the majority of Americans, because the President
answers to a majority of the electorate in a way that no single legislator or
even group of legislators does.!?* If this is true, it would mean that Treasury
might be better than Congress itself at responding to such changes in cir-
cumstances. Such responsiveness is, however, a liability in settings in which
effective policy requires committing to a consistent plan over time.'?° In that
case, and for that reason, the Federal Reserve would likely be a better locus

administrative law to constrain agency discretion, see, for example, Bressman, supra note 16;
Cass R. Sunstein, Is the Clean Air Act Unconstitutional?, 98 MicH. L. Rev. 303 (1999).

124. LR.C. § 7805(a) (2012).

125. Calabresi, supra note 56, at 59. Of course there is considerable disagreement over the
costs and benefits of a powerful unitary executive.

126. Finn E. Kydland & Edward C. Prescott, Rules Rather than Discretion: The Inconsis-
tency of Optimal Plans, 85 J. Por. Econ. 473 (1977).
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for delegated tax rate-setting authority than Treasury. The customary ratio-
nale for central bank independence is indeed to reduce political influence
over monetary policy and thereby reassure financial markets of the credibil-
ity of long-run monetary policy: specifically, to commit governments not to
run large budget deficits that they then monetize, causing inflation and im-
plicitly taxing holders of government bonds.””” An independent monetary
authority such as the Federal Reserve is instead charged with maintaining
steady long-run monetary stability while using policy mechanisms to reduce
the amplitude of economic cycles. Likewise, it would be natural to delegate
some countercyclical tax policy tools to the Federal Reserve, permitting it,
say, to adjust tax rates within a band (set statutorily by Congress) in re-
sponse to short- and medium-run economic fluctuations. Indeed, there is
some research suggesting that, if countercyclical fiscal policy is to be used,
the optimal approach is to coordinate monetary and fiscal stimulus, which
may be easier to do if one body has both powers.'?

Another objection to delegating control over tax rate-setting to the Trea-
sury Department in particular is that such a delegation gives too much con-
trol over fiscal policy to one branch of government. The Treasury
Department ultimately answers to the President, who appoints the Secretary
of the Treasury as well as many other high-ranking Treasury officials.'?® Pres-
idential appointees might be tempted to make tax rate changes that benefit
the President’s political future and that of his or her political party. For
example, they might want to cut tax rates to boost the economy in the pe-
riod leading up to an election, or to exercise the power to set tax rates in a
way that maximizes the advantage to the President’s election base or swing
voters in the next election.!*® But the same criticism could be leveled in other

127.  For a survey of the literature and evidence of the effectiveness of central bank inde-
pendence, see Christopher Crowe & Ellen E. Meade, The Evolution of Central Bank Governance
Around the World, 21 J. Econ. PErsp. 69 (2007).

128. For evidence of the effectiveness of countercyclical fiscal policy, see Alan J. Auerbach
et al., Activist Fiscal Policy, 24 J. Econ. Persp. 141 (2010). For analysis of the benefits of
coordinating monetary and fiscal policy, see Klaus Adam & Roberto M. Billi, Distortionary
Fiscal Policy and Monetary Policy Goals, 122 EcoN. LETTERs 1 (2014); Klaus Adam & Roberto
M. Billi, Monetary Conservatism and Fiscal Policy, 55 J. MONETARY EcoN. 1376 (2008); Jess
Benhabib & Stefano Eusepi, The Design of Monetary and Fiscal Policy: A Global Perspective, 123
J. Econ. THEORY 40 (2005); William A. Branch et al., Monetary-Fiscal Policy Interactions Under
Implementable Monetary Policy Rules, 40 J. MoNEY CREDIT & BANKING 1095 (2008); Jagjit S.
Chadha & Charles Nolan, Optimal Simple Rules for the Conduct of Monetary and Fiscal Policy,
29 J. MACROECONOMICS 665 (2007); Avinash Dixit & Luisa Lambertini, Interactions of Com-
mitment and Discretion in Monetary and Fiscal Policies, 93 Am. Econ. Rev. 1522 (2003); Mats
Persson et al., Time Consistency of Fiscal and Monetary Policy: A Solution, 74 ECONOMETRICA
193 (2006); Diana N. Weymark, Inflation, Government Transfers, and Optimal Central Bank
Independence, 51 Eur. Econ. Rev. 297 (2007); Stefano Eusepi & Bruce Preston, Stabilizing
Expectations Under Monetary and Fiscal Policy Coordination (Nat’l Bureau of Econ. Research,
Working Paper No. 14391, 2008).

129. 31 U.S.C. § 301 (2012).

130. These political considerations are distinct from the precommitment and time-incon-
sistency problems already mentioned. Here the argument is not that the executive branch—
seeking only to maximize social welfare—will find it difficult to maintain a time consistent
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areas of regulatory policy. For example, one could imagine political manipu-
lation of environmental regulations—to favor certain consumers, or certain
industries—around the timing of sensitive elections. Yet either this happens
very little or else its occurrence has not prompted alarm sufficient for Con-
gress to withdraw environmental regulatory authority. Moreover, concern
over excessive presidential influence over rate setting could in theory be dealt
with by delegating only a limited amount of rate setting power, requiring
that the Treasury coordinate its actions with the Congressional Budget Of-
fice, or else the use of an independent agency or commission styled on the
Federal Reserve—or possibly just giving this authority to the Federal Re-
serve, which could exercise it along with its power over the money supply.

A fourth, and related, reason to delegate tax rate authority is to avoid
congressional determination of tax policy features that Congress is unwilling
or unable to undertake. Congress might, for example, pass a law requiring
the Treasury or the Fed to select tax rates and bases that raise a given
amount of tax revenue in a manner consistent with broad income tax
progressivity and that distribute the burden fairly. Alternatively, Congress
could exercise greater control over the delegation by prescribing a distribu-
tional table (perhaps the status quo distribution that exists at the time of
enactment), leaving Treasury or the Fed to determine the rates that best
achieve that result, subject perhaps to congressional override by joint resolu-
tion majority vote of both houses. Insofar as fiscal stimulus concerns drive
tax rate changes, Congress could delegate the power to temporarily lower
marginal rates, within set boundaries. For example, current individual in-
come tax rates are 10, 15, 25, 28, 33, 36, and 39.6 percent.'*! Congress could
enact a law permitting Treasury or the Federal Reserve, upon determining
that a tax rate reduction is necessary for the economy, to reduce all rate
brackets by up to 10 percent of their prior levels for six to eighteen months,
which would have immediate effect unless Congress passes a joint resolution
reversing the rate change. Furthermore, the President answers to a larger
fraction of the voting population than does any member of Congress and is
arguably more responsive to the needs of the majority of the population.'3?

Another alternative to delegating tax rate-setting power to the Federal
Reserve, and the fiscal stimulus that it provides, would be to “delegate” that
power to a formula.'** That is, Congress could enact a statute providing that,
in the event that unemployment rises above a given threshold (say, 7.5 per-
cent or some other point at which fiscal stimulus is generally deemed appro-
priate), individual income tax rates, corporate tax rates, or employment tax
rates, or perhaps all three, would be reduced by some set percentage that
Congress deems sufficient to put the economy back on track. And there

policy plan, but rather that the executive on occasion may have an incentive to use the office of
the Treasury for purely partisan political purposes.

131. 26 U.S.C.A. § 1 (West, Westlaw through P.L. 113-296).
132.  See Calabresi, supra note 56, at 59.

133.  Delegation to a formula that is written by Congress and by congressional committees
is of course a form of nondelegation.
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could be a symmetrical automatic rate increase when unemployment falls
below the same or another threshold. One advantage of such an approach
would be an even greater degree of separation between the power to set rates
and the political process; indeed, there would be complete separation, except
that Congress would obviously retain the power to alter the rate-change
formula by enacting a new statute. The obvious, and quite serious, difficulty
with such automatic rate changes is the difficulty Congress would face in
deciding on the optimal rate-change formula and triggering thresholds. In-
deed, it seems likely that the optimal formula and threshold would vary
depending on circumstances in the economy, suggesting that the better ap-
proach would be to delegate at least some discretion to the Fed. Indeed, that
is precisely what has been done with the money supply, as the Fed has con-
siderable power to alter the discount rate, and to purchase assets, as circum-
stances require.

C. Delegating Tax Reform

Many have described the need for tax reform as a problem analogous to
the base-closing problem: everyone in theory wants it to happen, but no one
wants to vote for anything that imposes burdens on their constituents or on
the individuals and groups that contribute to their reelection.’** With the
base-closing situation, virtually everyone agreed not only that spending on
national defense should be dramatically reduced, but also that this reduc-
tion, (1) should include the closure of a substantial number of domestically
located military bases, and (2) that the choice as to which bases should be
closed ought to turn on the merits, as determined by military experts, and
not by politics or logrolling among members of Congress.!*> The Base Clo-
sure and Realignment Commission offered an appealing solution to the
problem. Even though each legislator could potentially lose from the deci-
sion of the base-closure process, as a group they agreed to the process—in
part because it was the right thing to do, and in part because they could
deflect responsibility if the commission selected their hometown base for
closure.’s Of course, they could be blamed for voting in favor of the process,
but most legislators apparently did not find the risk of being saddled with
that sort of responsibility sufficient to prevent them from doing what made
sense as a policy matter.

A similar story might be told for tax reform. Many lawmakers feel that
the IRC is broken: that it is too long, too complex, and littered with provi-
sions that make little sense now, if they ever did.'*” Moreover, many believe
that the country would be better off if Congress simplified or eliminated

134.  See, e.g., Mayer, supra note 36, at 394, 396.
135.  See id. at 398—402.
136. Id. at 396—97, 405.

137. For one of many examples, see Congressman Tim Huelskamp, Tax Reform, U.S.
House oF REPRESENTATIVES, http://huelskamp.house.gov/issues/tax-reform (last visited May
12, 2015) (“Already more than 1,000,000 words long, the U.S. tax code is too long, compli-
cated and burden(s] real job growth.”).
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some of these. In addition, one need not oppose tax credits, deductions, and
exemptions as a general matter to support tax reform; even tax expenditure
enthusiasts would likely agree that some overall pruning makes sense. As a
result, Congress could vote for a process authorizing a group of experts,
perhaps in the executive branch, perhaps in an independent body, to pro-
duce a tax reform plan that would, subject to approval by the President,
become law unless stopped by a joint resolution of a majority of both houses
of Congress. To the extent that general agreement exists concerning the need
for reductions in tax expenditures, the advantages of such an approach are
similar to the advantages of the base-closure legislation. First, if any particu-
lar tax provision is popular with a politically powerful constituency, this
approach enables legislators to vote for a process that can lead to beneficial
tax reform, even though that reform may result in the elimination of that
provision. Second, the proposal helps circumvent the Senate filibuster as an
obstacle to reform. By requiring a simple joint majority vote to stop the
reform proposal submitted by the independent commission and approved
by the President, a minority of senators could not block reform by threaten-
ing a filibuster.'*® It could happen.

Of course, it has not happened. There have been many U.S. tax reform
efforts, even tax reform commissions, with extensive reports and nothing
legislatively to show for the effort. This may be due in part to the absence of
a shared national consensus on the desirability of tax reform, but also due to
the reluctance of legislators to enact new tax laws that heavily burden certain
groups. Three recent examples are illustrative of these efforts.

President Bush empaneled the President’s Advisory Panel on Federal Tax
Reform in January 2005, which issued its report in November 2005.'*
Charged with recommending tax options to make the U.S. tax system sim-
pler, fairer, and more conducive to economic growth, this bipartisan com-
mission included political and academic tax experts and an outstanding
staff.’® The commission developed two promising blueprints for major fed-
eral tax reform for the Treasury Department to evaluate, possibly amend,
and selectively recommend to Congress.'*! Unfortunately, the political winds

138. Senate filibusters are permitted by Senate Rule XIX, and cloture is invoked by Senate
Rule XXII. See RicHARD S. BETH & VALERIE HEITSHUSEN, CONG. RESEARCH SERV., FILIBUS-
TERS AND CLOTURE IN THE SENATE (2014). Of course, the sixty-vote cloture rule would have to
be satisfied to pass the bill delegating such tax reform authority to an independent commis-
sion in the first place. But the hope, as in the base-closure case, is that it would be easier to get
sixty votes for such delegation, as it would have the benefit of deflecting responsibility for the
ultimate legislative reform.

139. CONNIE MACK, III ET AL., PRESIDENT’S ADVISORY PANEL ON FED. TaX REFORM, S1M-
PLE, FAIR AND PRO-GROWTH: PROPOSALS TO Fix AMERICA’S TAX SYsTEM (2005). The full-time
and part-time staff who participated in the work of the panel, as well as the panel itself,
includes some of the most well-respected public finance economists and tax law experts in the
country.

140. Id.
141. Id. at 59.
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shifted and the Treasury Department never forwarded any version of either
recommendation.

In 2010, Congress considered legislation to create a Bipartisan Task
Force for Responsible Fiscal Action that would recommend policies to im-
prove the fiscal situation in the medium term and achieve fiscal stability over
the long run, with the commission’s recommendations subject without
amendment to up-or-down congressional votes.'” The Senate defeated this
proposal,'*> after which President Obama nonetheless created the commis-
sion (known informally as the Bowles-Simpson Commission, after its co-
chairs), and gave it the membership and charge it would have had under the
failed legislation, but without any special status for its recommendations.'**
The commission passed a December 2010 report over considerable internal
dissent, and Congress never brought its recommendations to a vote.'*

Finally, as part of a political deal to raise the federal debt ceiling and
thereby avoid defaulting on the debt, the Budget Control Act of 2011 created
the Joint Select Committee on Deficit Reduction (informally known as the
Supercommittee!), a bipartisan joint committee of Congress charged with
developing a plan to reduce federal deficits by $1.5 trillion over ten years.'’
The committee’s recommendations were to be subject without amendment
to up-or-down congressional votes; in the absence of committee recommen-
dations and successful passage by Congress by December 23, 2010, the bill
authorized an automatic $1.2 trillion in spending cuts over ten years.'*® In
the end, the committee failed to reach agreement, no recommendations were
forthcoming, and the automatic spending cuts took effect.!®

One could imagine Congress more forcefully passing legislation empow-
ering a commission to propose tax legislation that would automatically be-
come law in the absence of specified congressional intervention, a design
similar to that of the base-closing commission. Congress could instruct the
commission to raise a specified amount of revenue, or revenue equal to a

142. 156 ConG. Rec. 585—88 (2010).
143. Id. at 639.
144. Exec. Order No. 13,531, 75 Fed. Reg. 7927 (Feb. 18, 2010).

145. NAT’L CoMM’N ON FIscAL RESPONSIBILITY AND REFORM, THE MOMENT OF TRUTH:
ReEPORT OF THE NATIONAL COMMISSION ON FIsCAL RESPONSIBILITY AND RErorM (2010),
http://www.fiscalcommission.gov/sites/fiscalcommission.gov/files/documents/TheMomentof-
Truth12_1_2010.pdf; Jackie Calmes, Fiscal Plan is Expected to Fall Short of Votes, N.Y. TIMEs,
Dec. 3, 2010, at A22, http://www.nytimes.com/2010/12/03/us/politics/03fiscal.html?_r=0; In a
11-7 Tally, the Fiscal Commission Falls Short on Votes, N.Y. Times (Dec. 3, 2010), http://www
.nytimes.com/interactive/2010/12/03/us/politics/deficit-commission-vote. html?_r=0.

146. See, e.g., Editorial, The Supercommittee Collapses, N.Y. Times, Nov. 22, 2011, at A28,
http://www.nytimes.com/2011/11/22/opinion/the-deficit-supercommittee-collapses
html?_r=0.

147. Budget Control Act of 2011, Pub. L. No. 112-25, § 401(b), 125 Stat. 240, 259—62.

148. Id. at §§ 301(a)(2), 402, 125 Stat. 240, 252, 263—65.

149. Binyamin Appelbaum & Annie Lowrey, For Deficit Panel, Failure Cuts Two Ways, N.Y.
TimEes, Nov. 22, 2011, at Al, http://www.nytimes.com/2011/11/22/us/politics/behind-deficit-
panels-failure-a-surprise.html.
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specified fraction of national income, with its tax plan. Congress could then
identify the tax burden distribution (as a function of income, age, geogra-
phy, or other variables) that it wishes the tax plan to impose. This would be
a very strong form of delegation that might permit Congress to achieve goals
that it has so far found elusive.

One of the benefits—and at times, the cost—of delegation is the com-
mitment that it affords. In removing itself from the final stages of the tax
rate and tax base determination process, Congress would partially insulate
itself from the pleadings of lobbyists interested in maintaining favorable
treatment for special interests. Voting in favor of delegation might incense
lobbyists as a group, but a member of Congress could offer a principled
reason for such an affirmative vote, even while expressing sympathy to indi-
vidual lobbyists for the cause he or she champions. There is no doubt that
the locus of lobbying efforts in such a scenario would then turn more to-
ward the Treasury, independent commission, or Federal Reserve—whatever
entity Congress empowers with greater tax lawmaking authority—and there
would be attendant complications as these organizations inevitably become
somewhat more political in response. While the less political nature of the
delegated authority might well reduce the problems associated with lobby-
ing, these problems will not disappear, and it is naive to think that an agency
with newly granted authority over policies of great interest to lobbyists could
maintain its prior level of independence entirely unchanged. On the other
hand, one of the related benefits of greater tax delegation to the Treasury
and Federal Reserve is that the greater authority vested in these organiza-
tions would very likely make it easier for them to attract and retain highly
qualified and professional staff.

The commitment associated with delegation has the most potential
value in circumstances in which the absence of commitment is most prob-
lematic. Long-run fiscal imbalance is arguably the primary tax and spending
problem subject to commitment problems, dwarfing (and at time coinciding
with) the problems associated with lobbying and special interests.'* Long-
run challenges, such as structural fiscal deficits and long-run environmental
degradation, are paradigmatic cases of collective action problems, because
many of the affected parties are unborn and therefore unable to bargain.!s!
Congress and other legislatures are notoriously willing to forego policy sus-
tainability for short-term advantages. One possibility would be for Congress
to empanel a commission with the authority—subject to some form of con-
gressional override—to enact tax and spending policies that bring the coun-
try’s accounts into long-run fiscal balance. In a nod to reality, such a

150. For a reasoned survey of the data on the long-run fiscal imbalance, see The Coming
Crisis: America’s Dangerous Debt: Hearing Before the S. Budget Comm., 114th Cong. (2015),
http://www.budget.senate.gov/republican/public/index.cfm/2015/2/the-coming-crisis-america-
s-dangerous-debt (statement of Laurence J. Kotlikoff, Professor of Economics, Boston
University).

151. MaNcur OLsoN, THE LoGgic oF COLLECTIVE AcTION (2d ed. 1971).
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commission’s actions might have binding force starting several election cy-
cles from the enactment date. In the absence of truly binding constraints, it
is admittedly uncertain just what impact the commission’s output would
have—though the general unwillingness of Congress to tamper excessively
with existing regulations offers a glimmer of hope that policy commitments,
even if not fully binding, can have important and beneficial effects on policy
outcomes.

IV. THE CONSTITUTIONALITY OF EXPANDED TAX DELEGATION

Expanded tax delegation must be constitutional in order to be feasible,
and while it has not been directly tested before the Supreme Court, there are
strong reasons to expect that the Court would uphold its constitutionality.
The main argument is that the so-called nondelegation doctrine, the most
likely constitutional ground on which expanded tax delegations might be
challenged, is dead; or at least the nondelegation doctrine is so weak that it
no longer matters.!> According to this argument, the Constitution actually
places very few limits on the types of authority Congress can delegate to an
agency or commission, and the limits that remain are easily satisfied.!>> The
interesting question is whether the same statement applies to delegations of
tax law, given that the Constitution expressly mentions taxation as one of
the powers granted to Congress. And the Court has occasionally suggested
that tax is different, as evidenced by Justice Douglas’s line in the National
Cable Television Association case quoted at the start of this Article.!>* Never-
theless, the conventional wisdom seems to be that Congress has just as much
freedom to delegate tax lawmaking power as it has to delegate any sort of
lawmaking power.

The nondelegation doctrine is said to arise from Article I of the Consti-
tution, which provides that “[a]ll legislative Powers herein granted shall be
vested in a Congress of the United States, which shall consist of a Senate and
House of Representatives.”'>> The doctrine holds that, for a statutory delega-
tion of lawmaking power to be constitutional, Congress must supply an “in-
telligible principle” to guide the lawmaking decisions of the agency or
commission or other actor to whom such power has been delegated.'*® An
intelligible principle constrains agency discretion and provides a standard by
which courts can review agency decisionmaking. The Supreme Court, how-
ever, has only applied the nondelegation doctrine to strike down statutory
delegations of lawmaking power by Congress twice, and both times were in

152.  See infra note 158 and accompanying text.
153.  See infra note 158 and accompanying text.

154. Nat’l Cable Television Ass’n v. United States, 415 U.S. 336, 340 (1973) (“Taxation is a
legislative function, and Congress . . . is the sole organ for levying taxes . . ..”).

155. U.S. Consrt. art. I, § 1.

156. Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 472 (2000) (citing J. W. Hampton,
Jr., & Co. v. United States, 276 U.S. 394, 409 (1928)); Sunstein, supra note 123, at 330-35
(discussing the development of the doctrine over time).
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the 1930s.'7 As a result, constitutional scholars and Supreme Court Justices
alike seem to agree that the doctrine no longer has any bite.'?

Scholars offer several rationales to justify the disappearance of the
nondelegation doctrine as a constraint on Congress’s power to delegate.
Some of these rationales track the justifications for delegation reviewed in
Part II: agencies’ relative expertise, flexibility, and distance from the political
process as compared with Congress.'” Another commonly cited reason why
the Court has been reluctant to use the Constitution to strike down congres-
sional delegations of authority is that the Court does not want the job of
policing the line between what is delegable and what is not delegable.'®
Rather, this is the sort of political question that the Court prefers to leave to
elected members of government.'s! In addition, to the extent a vigorous
nondelegation doctrine would be motivated by a desire to make sure that
Congress is held accountable for the laws promulgated under its authority,
such accountability remains. Even without a nondelegation doctrine to im-
pose constitutional limits, federal agencies cannot make law without first
receiving some congressional authorization that could always be legislatively
revoked.'®> Moreover, scholars have pointed out that, even though the Con-
stitution does little to limit congressional delegation (other than imposing

157. A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935); Panama Refin-
ing Co. v. Ryan, 293 U.S. 388 (1935).

158. Many have pronounced the doctrine either “moribund” or “dead.” See, e.g., Fed.
Power Comm’n v. New Eng. Power Co., 415 U.S. 345, 352—53 (1974) (Marshall, J., concurring
in the result) (“The notion that the Constitution narrowly confines the power of Congress to
delegate authority to administrative agencies, which was briefly in vogue in the 1930’s, has
been virtually abandoned by the Court for all practical purposes . . . .”); JouNn HArT Ery,
DEMOCRACY AND DisTRUST: A THEORY OF JUDICIAL REVIEW 132—33 (1980); Posner &
Vermeule, supra note 16, at 1722 (“In our view there just is no constitutional nondelegation
rule, nor has there ever been.”); cf. Sunstein, supra note 16 (arguing that the nondelegation
doctrine is not dead, but is instead relocated to other doctrines). But some scholars argue that
the doctrine should be brought back to life. See, e.g., Gary Lawson, Delegation and Original
Meaning, 88 Va. L. Rev. 327 (2002).

159. Mashaw, Prodelegation, supra note 22; Schuck, supra note 22.
160. See, e.g., Schuck, supra note 22, at 793.

161. The Supreme Court has long declined to hear certain types of disputes that it believes
present “political questions” that the Constitution leaves to the other branches of government.
See, e.g., Baker v. Carr, 369 U.S. 186, 208—10 (1962).

162. An interesting argument is that under certain conditions the President has the power
to alter tax laws, including raising tax rates, even in the absence of authorizing congressional
legislation. The argument, advanced by Neil Buchanan and Michael Dorf, applies when the
President is put in a situation in which there is no constitutional alternative; that is, because of
the nature of the circumstances, all of the President’s options are arguably contrary to the
Constitution. Neil H. Buchanan & Michael C. Dorf, How to Choose the Least Unconstitutional
Option: Lessons for the President (and Others) from the Debt Ceiling Standoff, 112 CoLum. L.
Rev. 1175 (2012). In such a situation, they argue, the “most constitutional” thing for the
President to do is to choose the “least unconstitutional course.” Id. at 1175. The specific exam-
ple they discuss involves the following “trilemma” that faced President Obama in 2011 and
may well face him or his successors again (and again). When the amount of federal borrowing
necessary to pay the country’s outstanding spending obligations, which are the product of a
duly enacted federal statute, approaches the limit imposed by the so-called debt ceiling, also
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the “intelligible principle” requirement), other interpretive tools are availa-
ble to the courts to limit agency discretion. Some scholars, for example,
argue that the function once played by the doctrine has been relocated else-
where, especially to various interpretive doctrines.!®* Given all of these rea-
sons, the demise of nondelegation as a freestanding limit on Congress’s
power to delegate seems wholly unexceptional.

But what about nondelegation as applied to tax law? A serious argument
can be made that, even if the Constitution generally places few limits on the
power of Congress to delegate, there are several reasons why tax law should
be treated differently.'s* First, in the political and social history of the coun-
try’s founding period, leading up to and including the drafting of the Con-
stitution, taxes played a uniquely pivotal role. Resentment of British taxes
encouraged the American Revolution; subsequently, the difficulty of secur-
ing sufficient financing of both the revolutionary efforts and the early U.S.
government strengthened the case for a strong federal government with sig-
nificant taxing authority.'s> Second, the Constitution itself expressly assigned
the taxing power to Congress. Specifically, Article I, Section 8, provides that
“Congress shall have Power To lay and collect Taxes.”'% Indeed, the Supreme
Court has long held, and recently reaffirmed, that Congress’s power to tax is
broader than its power to regulate.'®””

Third, not only does the Constitution specifically assign the taxing
power to Congress, it goes so far as to specify how tax laws must be enacted.
Article T, Section 7 expressly states that “[a]ll Bills for raising Revenue shall
originate in the House of Representatives.”'®® It could be argued that locat-
ing the power to initiate tax legislation in the House forecloses the option for

the product of a duly enacted federal statute, the President must either “ignore the debt ceiling
and unilaterally issue new bonds, thus usurping Congress’s borrowing power; unilaterally raise
taxes, thus usurping Congress’s taxing power; or unilaterally cut spending, thus usurping Con-
gress’s spending power.” Id. Buchanan and Dorf favor first unilaterally raising the debt ceiling,
but, if that proves insufficient to calm the credit markets, then raising tax rates, with spending
cuts as the least preferred option. Id.

163. See Lisa Schultz Bressman, Schechter Poultry at the Millennium: A Delegation Doc-
trine for the Administrative State, 109 YALE L.J. 1399, 1408—15 (2000); Sunstein, supra note 16,
at 322, 328-30.

164. See, e.g., Ronald J. Krotoszynski, Jr., Reconsidering the Nondelegation Doctrine: Uni-
versal Service, the Power to Tax, and the Ratification Doctrine, 80 Inp. L.J. 239, 243—47 (2005)
(arguing that nondelegation doctrine should have special force in the tax context).

165. See Davis RicH DEwEY, FINANcCIAL HISTORY OF THE UNITED STATES (Augustus M.
Kelley 1968) (12th ed. 1934); CaLvIN H. JOHNSON, RIGHTEOUS ANGER AT THE WICKED STATES:
THE MEANING OF THE FOUNDERS’ CONSTITUTION (2005); 1 WiLLIAM GRAHAM SUMNER, THE
FINANCIER AND THE FINANCES OF THE AMERICAN REvoLuTION (Augustus M. Kelley 1968)
(1891).

166. U.S. Consr. art. I, § 8.

167. Nat'l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (holding that, although the
Commerce Clause does not provide Congress with the authority to require individuals to
purchase health insurance, the taxing clause does provide Congress with the power to tax
people for not buying health insurance); id. at 2600 (“[T]he breadth of Congress’s power to
tax is greater than its power to regulate . . . .”).

168. U.S. Const. art I, § 7.
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agencies to be the source of tax policy. Finally, as mentioned earlier, many
consider tax and spending legislation the primary tool by which society im-
plements its distributional, or redistributive, goals. Indeed, there are those
who argue that, if society wants to redistribute from the rich to the poor, the
most efficient means of doing so is the tax and spending system, rather than,
for example, redistributive legal rules.’® On the basis of these reasons, one
might argue that Congress’s ability to delegate tax lawmaking power should
be more limited than its power to delegate other types of regulatory
authority.

The argument, however, faces the difficulty that its conclusions do not
follow from its premises. Even if taxes did play an important, even a central,
role in the founding of the country and in the drafting of the Constitution,
that fact does not necessarily imply anything about Congress’s power to
delegate the taxing power. More specifically, that tax law was uniquely im-
portant during the country’s founding does not imply that delegation of
authority by Congress should be more (or less) difficult in the tax area than
in other areas. Likewise, that the Constitution expressly locates the federal
taxing power within Congress, and specifically requires that revenue bills
originate in the House of Representatives, imposes no obvious limit on Con-
gress’s power to delegate its tax lawmaking authority, so long as the delega-
tion is explicit and takes the form of a statute that originates in the House. If
Congress retains the power to alter or claw back whatever version of the
taxing power it delegates (which would always be the case with any plausible
form of tax delegation—and certainly with the version of tax delegation that
we have proposed), then Congress has effectively retained the power to
tax.!”® Moreover, as we have discussed above, even if there is a consensus that
distributional objectives should be set by congressional statute, Congress can
legislatively require that any delegated tax lawmaking be crafted to achieve
particular distributional outcomes. In addition, and perhaps most impor-
tantly, no Supreme Court case has ever struck down a congressional delega-
tion of tax lawmaking authority on nondelegation grounds, and no case has
held that the limits on tax delegation are any different than the limits on
other types of delegation—which, by general agreement, are trivial.'”! Thus,
so long as Congress articulates an intelligible principle in authorizing legisla-
tion (that originates in the House), all of the expanded forms of tax delega-
tion discussed in this Article should pass constitutional muster.!”?

169. See, e.g., Louis Kaplow & Steven Shavell, Why the Legal System Is Less Efficient than
the Income Tax in Redistributing Income, 23 J. LEGAL STUD. 667 (1994).

170. This argument parallels arguments made generally against a strong nondelegation
doctrine.

171.  There have been only a handful of cases in which any sort of law was struck down on
nondelegation grounds. See Sunstein, supra note 16. None of those cases involved delegation of
tax lawmaking authority.

172. The Court’s recent decision in King v. Burwell, 135 S. Ct. 2480 (2015), is not to the
contrary. In that case the Court held, among other things, that Congress did not intend to
delegate to the IRS the power to decide whether federal tax credits for purchasing health
insurance would be available on federal health insurance exchanges as well as state exchanges
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This conclusion is, however, subject to a few caveats. First, it is notori-
ously difficult to predict how the Supreme Court will decide a particular
case. Second, to the extent that Congress was to make radical departures
from prior delegations in the tax area, it is conceivable that the Court could
be provoked to announce a new distinction between tax delegations and
other regulatory delegations, imposing greater limits on the former. This
possibility seems more likely for the types of expanded tax delegation that
are most unlike prior tax delegations. In other words, delegating more of a
role in designing tax subsidy provisions to Treasury seems unlikely to be
enough of a departure from what Congress has done in the past, when it has
delegated the job of defining the tax base, to concern the Court, even one
that wanted to reinvigorate the nondelegation doctrine. Delegating control
over individual or corporate rates to Treasury or to the Federal Reserve,
however, or delegating tax reform to a commission, would be a departure
from anything that has been done in the tax area before—although, again,
the base closure case would provide one helpful and relevant precedent (al-
beit not in the tax area).

In the extreme, if Congress passed a law repealing the entire IRC and
replacing it with a single sentence giving Treasury power to create a new
income tax system that is “fair and efficient and that collects revenue suffi-
cient to balance the budget,” one wonders if the Court might not take that
as the occasion to revisit the limits of the “intelligible principle” idea. In
addition, if Congress does decide to delegate tax law in a more expansive
way, the Court has made clear that some ways of doing so are not accept-
able, although not necessarily on classic nondelegation grounds. For exam-
ple, after the Court’s decision in Clinton v. City of New York, congressional
delegation of authority by granting the President the power to cancel or
invalidate particular types of laws (including tax laws) is off the table, be-
cause, according to the Court, doing so violates the Presentment Clause.'”?
None of the expanded tax delegations discussed above, however, have this
structure.'”

or whether, instead, they would be available only on the latter. In the Court’s words, “[i]t is
especially unlikely that Congress would have delegated this decision to the IRS, which has no
expertise in crafting health insurance policy of this sort.” Id. at 2489. This statement does not
suggest that Congress lacks the authority, under the taxing power, to delegate such decisions to
the IRS if it chooses to, only that it must do so expressly and not by silent implication. See id.

173. 524 U.S. 417 (1998) (holding, among other things, that the Line-Item Veto statute,
which empowered the President to strike certain types duly enacted of laws from a statute
without approval of Congress, violated Article 1, Section 7 of the U.S. Constitution); see also
INS v. Chadha, 462 U.S. 919 (1983).

174.  Although the majority’s opinion in Clinton is put in terms of concerns about compli-
ance with the Presentment Clause, a number of commentators have pointed out that the real,
albeit largely unstated, concern is with excessive delegation or with delegation of a particular
sort. And the particular type of delegation that the Court seems to find problematic is delega-
tion of the power to “unmake” law rather delegation of the power to make law. See, e.g.,
Barron & Rakoff, supra note 1, at 314. None of the delegations analyzed in this Article are of
the power to unmake existing law.
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CONCLUSION

Congress delegates broad regulatory authority to federal agencies or in-
dependent commissions in many important areas of federal policy. Environ-
mental law is one obvious example, in which the EPA has been delegated
enormous authority to promulgate substantive rules that can have enormous
effects on incentives and distribution. Federal tax law is done differently.
More so than in other areas of law, all of the big decisions—rate setting and
definitions of the tax base—are made by Congress itself, or, more specifi-
cally, are delegated pre-enactment to the tax-writing committees. There are
certain exceptions such as with § 482 and § 1502, but as a general matter
Congress delegates relatively little tax lawmaking power. Since all of the ar-
guments that support broad delegation in other areas apply to the tax con-
text as well, Congress should at least consider doing more broad tax
delegation.

Broad delegation of taxing power is not without precedent. Other gov-
ernments sometimes grant relatively broad policymaking discretion to their
tax enforcement agencies. In Ireland, for example, the legislature enacted a
general anti-avoidance provision (known as “section 811”) that delegates the
power to determine when tax avoidance has occurred to the Irish Revenue
Commissioners, permitting them in so doing to disregard legislatively en-
acted tax statutes.'”> This statutory provision goes well beyond anything en-
acted in the United States; it offers the benefit of enhancing revenue
collections at the cost of possibly introducing uncertainty and arbitrariness
in the enforcement process. However, even that example of tax delegation
focuses primarily on issues of enforcement and anti-avoidance. Perhaps a
better example of the sort of delegation considered in this Article is the law
passed by the California legislature in 2006 (known as “Assembly Bill 32”)
requiring the California Environmental Protection Agency Air Resources
Board to design and implement a market-based system to reduce Califor-
nia’s greenhouse gas emissions. This grant of tax policymaking authority
took effect in 2011 when the California environmental regulator adopted
regulations that took the form of a cap-and-trade system roughly equivalent
to carbon taxes.!”s

175.  See Paul Brady, General Anti-Avoidance: Time for a Re-Think?, Irisa Tax Rev., July
2008, at 64, 65, http://www.taxandlegal.ie/ITRJuly2008.pdf (“[Section 811] delegates the power
to determine when tax avoidance has occurred to the Revenue Commissioners and permits
them to disregard tax provisions enacted by the [Irish legislature].”).

176. New Zealand formally delegates a significant part of the responsibility for proposing
and designing new tax legislation to civil servants in its Inland Revenue Department. See
STRUAN LITTLE ET AL., DEVELOPMENT OF TAX PoLicy IN NEw ZEALAND: THE GENERIC TAX
Povicy Process 13 (2013), http://www.ctf.ca/ CTFWEB/EN/Publications/Tax_Policy/Tax_Poli
cy_Roundtable_2013.aspx. And for many years Sweden has had a similar, albeit less formal,
system of tax policy development that relies on delegation of authority to tax professionals in
government. See Sven Steinmo, The Evolution of the Swedish Model, in INTERNALIZING
GLOBALIZATION: THE RISE OF NEOLIBERALISM AND THE DECLINE OF NATIONAL VARIETIES OF
CapITALISM 149, 149—64 (Susanne Soederberg et al. eds., 2005).
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This Article entertains three particular versions of expanded tax delega-
tion. First, Congress should consider general statutory grants to delegate
greater authority to the Treasury Department to design particular tax sub-
sidy provisions, such as the R&E credit. Second, Congress should consider
delegating some control over income tax rates, either to Treasury, the Fed-
eral Reserve or perhaps a newly created independent authority, thereby facil-
itating the coordination of fiscal policy with monetary policy to minimize
the effects of business cycles, while also avoiding problems of time inconsis-
tency. Finally, Congress should consider delegating the job of tax reform to
an independent commission with authority to enact tax law reforms that
would take effect unless a majority of both houses of Congress vote to stop
it. All of these expansions of tax lawmaking authority have analogs in other
areas of law and policy, where broad delegations of authority are common.

This Article considers the practice of broad delegation in nontax areas as
possible precedent for broader delegation in the tax area. The reverse argu-
ment could also be made: that instead of expanding tax delegation to mimic
other areas of federal policy, Congress should perhaps conform delegation
in other policy areas to mimic the way in which tax policy is currently made.
In other words, the inverse lesson would be that Congress could consider
wresting delegated authority from the nontax agencies and returning that
authority to Congress, and to congressional committees. Congress would
then be responsible for providing all of the important details of those non-
tax regulatory regimes, with the executive agencies primarily filling in the
gaps around the edges and, importantly, focusing on enforcement. Indeed,
there are those in Congress who would take precisely that approach.'”” This
is not the path that Congress has taken in areas other than tax law; and while
it is not necessary that the policy process work similarly in all areas of law, it
is difficult to identify principles that support approaching tax law so differ-
ently. Perhaps there nonetheless exist real and important differences between
tax law and every other area of law that make tax delegation different from
every other type of delegation; and if so, it would be very useful to under-
stand their implications and their limits.

177.  Republican Members of Congress have recently proposed legislative steps to reverse
the trend toward expanded delegation of federal lawmaking authority to agencies, a trend that
they claim has accelerated under President Obama. Some of the proposals entail reduced fund-
ing or increased reporting requirements for executive agencies. See, e.g., Benjamin Goad, GOP
Bills Target ‘Overreaching’ EPA, THE HiLL (Feb. 14, 2013, 8:25 PM), http://thehill.com/regula-
tion/energy-environment/283257-gop-bills-target-epa-power-seek-transparency- (describing
legislative proposals to limit EPA “overreaching” put forward by Sen. Mike Johanns, Republi-
can of Nebraska).
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