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any event, the constitutional theories are overbroad and, frankly,
unnecessary to achieve the more modest locational privileges for
the limited forms of public art with which we are concerned.Y
More to the point, we do not suggest abandoning an owner's pri-
vate property rights or dispensing with the law of trespass, but
instead limiting its remedies through a narrow and conditional
common law privilege for trespass by art that does no harm. Our
proposal, therefore, is that the common law of trespass, both civil
and criminal, be qualified, as with nuisance law, with a require-
ment of harm to the owner of the land: a harmless trespass by art,
in short, should not be actionable.

Having said this, however, there are a number of constitutional
considerations that bear on, and indeed compliment, our pro-
posal. We outline them below, beginning with the underlying issue
of whether a private trespass action qualifies as state action trigger-
ing First Amendment scrutiny, and proceeding to the question of
the forms of constitutionally required harm in the trespass action.
We then turn to the issues of government-compelled speech deriv-
ing from possible attribution of the art and its message to the
private owner, and then turn briefly to attribution in the setting of
government property. Our purpose is to show how the constitu-
tional right of free expression through art supports and clarifies
the rules of criminal and common law trespass that we propose for
art. In the process of making these points, however, we also fashion
the skeletal outlines of an argument that much of what we propose
may be constitutionally required.

A. State Action

For the Constitution to apply to restrictions on trespassory art,
there must be involvement of the government, or state action, in
the challenged process.276 The government, of course, has estab-
lished by law the very idea of private property and the rights of
ownership that attend it. The ownership of private property is ex-
plicitly acknowledged and protected against government takings in
the Constitution itself.2 7 7 The meaning of private property and the
rights of ownership and control by the property owner are the

275. See Eule & Varat, supra note 272.
276. The textual source of the state action requirement is the Fourteenth Amendment

and also, for our purposes, the First Amendment, whose prohibition applies to Congress,
and which was extended (incorporated) to action of the States by the Fourteenth Amend-
ment. U.S. Const. amend. I, XIV.

277. U.S. Const. amend. V.
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creatures of the common law and legislation, largely at the state
level.7 The remedies for violation of the property owners' rights
are also creatures of the common law and of civil and criminal
statutes.279

We do not argue that property and its ownership, of itself, in-
volves state action. While property is the product of government,
its ownership is essentially a private right against others, whether
private individuals or organizations or government. In its well-
established meaning, state action is not implicated in these essen-
tially private rights, any more than owning a car constitutes state
action bringing the Constitution to bear on one's use of the car.
Like the law of libel that rests on one's "property-like" interest in
reputation among others, reputation and its enjoyment (or not) is
not governed by the Constitution. s°

Yet if a person's reputation is damaged by another and that per-
son seeks the assistance of government in vindicating her
reputation or being compensated for its loss, state action is quite
directly involved in the judicial process through which the cause of
action for libel is adjudicated by a court enforcing the law of repu-
tation.2 8

' And at that point constitutional limitations, structured as
constitutional privileges under the First Amendment, fully apply.
In the setting of defamation actions, these constitutional privileges
take the form of elements that must be proved (like negligence,
malice, and the falsity of the challenged statement) ,22 burdens and
standards of proof,282 limitations on the type and degree of harm

284that can qualify for recovery, and limitations on the types of re-
medies that can be constitutionally granted (such as actual and not
presumed damages) .25

Like the tort of defamation for wrongful injury to reputation-
or its criminal defamation counterparts-trespass actions, civil and

278. KEETON ET AL., supra note 41, § 13; UGO MATTEI, BASIC PRINCIPLES OF PROPERTY

LAW: A COMPARATIVE LEGAL AND ECONOMIC INTRODUCTION 1-13 (2000).
279. MATTEI, supra note 278.
280. Gertz v. Robert Welch, Inc., 418 U.S. 323, 341 (1974); New York Times Co. v. Sulli-

van, 376 U.S. 254, 265-68 (1964); see RESTATEMENT (SECOND) OF TORTS § 559 cmt. d (1965);
KEETON ET AL., supra note 41, § 111; 1 RODNEY A. SMOLLA, THE LAW OF DEFAMATION

§§ 1.21-1.27 (2d ed. 2009).
281. Sullivan, 376 U.S. at 265-68.
282. Gertz, 418 U.S. at 346-47 (discussing negligence for private persons); Sullivan, 376

U.S. at 279-80 (discussing actual malice for public figures).
283. Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 775-76 (1986) (under Sulli-

van and Gertz the plaintiff bears the burden of proving falsity, as well as actual malice and
negligence, by clear and convincing evidence).

284. Gertz, 418 U.S. at 349-50 (stating that actual damages must be proven and recovery
is limited to actual damage).

285. Id.
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criminal, invoke the power of government and its courts to
adjudicate the otherwise private property dispute and to impose
remedies with the force of law. And like defamation by speech,
which implicates protected speech, s6 trespass by art likewise
implicates protected expression when its enforcement and
vindication rest upon the active hand of government.

Application of the First Amendment to a trespass action based
on trespass by art, however, doesn't flow quite this simply from the
defamation cases, though the analogy is indeed a close one. The
Supreme Court's state action doctrine, as it is inaptly called, is
widely described as incoherent and riddled with anomalies. For
example, trespass on the premises of another for the purpose of
political protest or speech is generally not sufficient to invoke First
Amendment limitations when enforced through civil or criminal
actions, though there are exceptions.2 9 The reasons for this result
are varied. In some cases the First Amendment is simply judged to
be inapplicable because the trespass dispute is purely private, and
enforcing it through a court is not deemed sufficient to disturb the
enforcement of established law as between the private parties. 90 In
other cases the First Amendment is considered, but is determined
to have no effect because the harm from a trespass is the trespass
itself and the owner's interest in complete dominion satisfies any
constitutional requirement of a substantial and narrowly tailored
overriding interest.

2 91

Yet even in the speech setting, there are notable exceptions to
this rule. In Shelley v. Kraemer,9 2 the Supreme Court denied a prop-
erty owner's interest in dominion over land by negating a racially
restrictive covenant. And in the speech setting, the Court in
NAACP v. Claiborne Hardware C0.29 3 reversed the convictions of par-
ticipants in an illegal (under state law) boycott against private
merchants. Finally, in Burton v. Wilmington Parking Authority, 94 the
Supreme Court denied recognition of a private restaurant's racially

286. Sullivan, 376 U.S. at 265-68.
287. ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES § 6.4 (2d

ed. 2002) (providing a comprehensive overview of the state action doctrine); Eule & Varat,
supra note 272; William P. Marshall, Diluting Constitutional Rights: Rethinking "Rethinking State
Action", 80 Nw. U. L. REv. 558 (1985).

288. CHEMERINSKY, supra note 287, § 6.4.4.2.
289. E.g., NAACP v. Claiborne Hardware Co., 458 U.S. 886 (1982).
290. Hudgens v. NLRB, 424 U.S. 507 (1976) (finding no dedication of private property

to public use entitling respondents to First Amendment protection); Lloyd Corp. v. Tanner,
407 U.S. 551, 570 (1972) (same); CHEMERINSKY, supra note 287, §§ 6.4.2-6.4.3.

291. See Bell v. Maryland, 378 U.S. 226, 330-32 (1964) (Black,J, dissenting).
292. 334 U.S. 1, 20-22 (1948).
293. 458 U.S. at911-12.
294. 365 U.S. 715, 725-26 (1961).
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restrictive policies, judging that the government's leasing of the
space to the private restaurant was sufficient to bring state action
into play. The ultimate effect, of course, was to deny the private
owner full dominion over his property.29 These cases, however, are
exceptions-and often analytically distinct exceptions-to the gen-
eral rule that ownership and dominion disputes will not trigger the
state action doctrine.

But notwithstanding this, the involvement of the state and the
satisfaction of any state action requirement should not present a
state action problem in an artistic trespass case, in which the First
Amendment claim challenges the constitutionality of the state law
of property and the forms of relief ordered by the state's courts.
This is especially true when the challenged actions are the reme-
dies formulated and enforced by the state. As the Supreme Court
put it in New York Times v. Sullivan:

Although this is a civil lawsuit between private parties, the Ala-
bama courts have applied a state rule of law which petitioners
claim to impose invalid restrictions on their constitutional
freedoms of speech and press. It matters not that that law has
been applied in a civil action and that it is common law only
.... The test [of state action] is not the form in which state
power has been applied but, whatever the form, whether such
power has in fact been exercised.9"

B. Harms from Trespass

A second and critically important constitutional issue is the types
and gravity of harms that are caused by trespassory art. With the
types of art we have earlier described, the resulting harms are
greatly varied, both in type and duration.297 Parkour, for example,
may involve trespass on land and structures, but the trespass is
generally short lived and need not do physical damage to either
land or buildings. 29" The harm from graffiti and similar forms of
writing or painting may be aesthetic, may involve costs of removal,
and may threaten forced attribution of the art to the owner (a

295. See also Bell, 378 U.S. at 331 (Black,J, dissenting).
296. 376 U.S. 254, 265 (1964) (citations omitted). The same rule of state action applies

to the privacy and other communicative torts. See infra notes 317-320 and accompanying
text.

297. See supra Part I.
298. See supra text accompanying notes 52-77.
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subject that we take up separately in the next Section) .
Shop-dropping, as with soup cans re-wrapped in artistic covering,
may cause financial harm to the merchant and confusion to the
customer.30 0 Theatre or performance art, such as the freezing in
place in Grand Central Station, may cause some congestion or con-
fusion, depending on the place and time of day, but is short
lived.3°'

Before we analyze specific types or degrees of harm, we must
address the more generally recognized harm to exclusive control
and dominion, especially regarding real property.30 2 Here, as
earlier, the defamation analogy is a useful, but by no means deter-
minative one. Like the interest in control and dominion
under trespass law, the interest in reputation under libel law was
broad and fixed and served as an adequate justification for recov-
ery in and of itself.3 3 That is, the common law libel tort protected a
person's reputation whether or not the reputation was true orjusti-
fied-whether or not, that is, the defamatory statement was true or
not.3 4 Truth was usually a defense for the defamer, but it was prac-
tically ineffective because truth is often impossible to prove, and
failure to succeed in proving it was further punished by treating
the failure as yet another defamation.3 0 5 The defamed person's
reputation was easy to prove and indeed was practically presumed,
as were, more importantly, damages. The law of defamation em-
ployed the remedial device of presumed damage from the
disparagement of reputation itself, and the jury was free to render
its own judgment, unencumbered by the need for any specific
proof of actual harm, on the question of the amount of damages to
be awarded.3 0

1 "How much would you demand if someone accused
you of infidelity?" was the way the plaintiff's lawyer would put the
damage question. And while other actual and economic forms of
damage were also recoverable, with but rare exceptions such forms
of damage need not be proven as a precondition to recovering
general damages.3°8 For all practical and legal purposes, therefore,
the interest in one's reputation served, for defamation,just like the

299. See supra text accompanying notes 43-46.
300. See supra text accompanying notes 29-42.
301. See supra text accompanying notes 47-51.
302. See Thomas W. Merrill, The Landscape of Constitutional Property, 86 VA. L. Rjv. 885,

970-74 (2000); supra text accompanying notes 317-320.
303. KEETON ET AL., supra note 41, §§ 111-13.
304. See id. § 116.
305. Id.
306. See id. § I16A, at 843.
307. Id.
308. Id.
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interest in dominion and control for the property owner suing for
trespass.

When the Supreme Court concluded that a libel action consti-
tuted state action and brought the Constitution to bear as a limit
on a plaintiffs recovery, a set of privileges required by the First
Amendment were imported into the libel tort. These include re-
quirements that reputation be proved,' that harm from the
reputational loss-not the reputational loss itself-be proved,1 °

and that the falsity of the challenged statement be proved by clear
and convincing evidence. 31 ' Thus actual proven damage became
the foundation of the tort. Presumed damages were declared viola-
tive of the First Amendment interest in robust and uninhibited
speech.1 Speech should not be inhibited by the prospect of liabil-
ity from intruding on another's reputation unless the libel is
proved by the plaintiff to be a knowing or reckless-or in private
libel cases negligent-false and damaging statement.13

Importing the First Amendment into trespass actions in a similar
way would yield results broadly similar to those we propose. Not
only would the trespass have to be proved in its particulars by the
plaintiff, but the actual damage flowing from the trespass would
also have to be specified and proved by clear and convincing evi-

314dence. Presumed or general damages, now available in trespass
actions,1 would be unavailable because of their inhibiting effect on
artistic expression. And the owner would have to prove that the
artist-trespassers were aware that the property was private and that
others were not invited, that damage would result, and that they
intentionally or negligently trespassed nonetheless. 6 Trespass ac-
tions, in other words, would require the kinds of harms and proofs
that we propose in the form of a modest change in the common
law of trespass.

309. See New York Times Co. v. Sullivan, 376 U.S. 254,270-84 (1964).
310. Gertz v. Welch, 418 U.S. 323, 347-51 (1974); see Sullivan, 376 U.S. at 283-84;

SMOLLA, supra note 280.
311. Gertz, 418 U.S. at 342; Sullivan, 376 U.S. at 283-84; see SMOLLA, supra note 280.
312. Gertz, 418 U.S. at 349-50 ("It is necessary to restrict defamation plaintiffs who do

not prove knowledge of falsity or reckless disregard for the truth to compensation for actual
injury.").

313. Id. at 347-51; Sullivan, 376 U.S. at 279-84.
314. Cf Gertz, 418 U.S. at 347-51; Sullivan, 376 U.S. at 283-84.
315. See supra notes 88-95 and accompanying text.
316. This, at least, would seem to be the equivalent standard to the actual malice test in

the libel setting: knowing falsity or reckless disregard for the truth. Sullivan, 376 U.S. at 279-
80; see also St. Amant v. Thompson, 390 U.S. 727, 731-32 (1968) (finding that the failure to
investigate before publication is not actual malice unless the publisher harbored serious
doubts about the truth of the defamatory statement).
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A similar system of First Amendment privileges and proofs has
been imposed by the Supreme Court in another analogous setting:
the right to privacy that protects against public disclosures of
intimate personal facts.1 7 There newsworthiness stands as a consti-
tutional privilege against liability in a privacy action, the First
Amendment premise being that personally identifiable informa-
tion is part of our cultural vocabulary-part of the habits and
conventions of expression in our culture 31"-and that while every-
thing need not be made public, the price of easily obtained
damages for proven losses is the inhibition of valuable and non-
invasive expression for fear of liability.""

The privacy cases are relevant to our trespass analysis in two
ways. First, they rest on a judgment by the Supreme Court that
speech about the private affairs of others is valuable under the First
Amendment.320 Similarly, with respect to art whose trespassory na-
ture is inherent, the artistic expression itself is of undoubted value
and its inhibition by the tight constraints of property law would
discourage it. Second, and more importantly, an interest often ex-
pressed in justification of complete rights of dominion over
property is the right to privacy and repose. To the homeowner who
wishes to escape the noise and bustle of everyday life, this is surely
a substantial interest, but it may be much less so to the grocer or
the owner of Grand Central Station or the urban dweller. Our
point is not to judge those interests categorically, but rather to sug-
gest that, as with privacy, a closer and more specific examination of
the privacy-like interests of a property owner and the fact of their
actual harm is not too much to ask when artistic expression pro-
tected by the First Amendment is also at stake.

The types of provable and specific harms that would often flow
from artistic trespass, other than the undifferentiated loss of do-
minion, have been discussed earlier in connection with our
proposed modification of the common law of trespass by borrow-
ing, remedially, from the law of nuisance. They include loss of
market value of the property, physical damage to the property, dis-
placement of or interference with intended or actual productive
use, loss of peace and solitude, disruption, and threat to security.
Their existence and magnitude in any instance would depend on

317. Cox Broad. Corp. v. Cohn, 420 U.S. 469 (1975) (broadcast of a 17-year-old rape
victim's name).

318. See id. at 489-96.
319. See id.
320. Id.; see also Diane L. Zimmerman, Requiem for a Heavyweight: A Farewell to Warren and

Brandeis's Privacy Ibrt, 68 CORNELL L. REv. 291, 332-34 (1983) (discussing the value of gossip
in society and under the First Amendment).
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the duration and nature of the artistic use, the social value of that
use, and the use's proportionality and connection to the artistic
purposes being sought.

These kinds of factors operate much like the fair use defense
operates in copyright law where, like trespass, the "property" right
is fixed, and the justifications for intruding upon it take the form
of defenses, or privileges, going to liability and remedy only.32 1 In
copyright law, the use of another's copyrighted material is an in-
fringement, just as an artist's use of another's private property is a
trespass. 22 Indeed, many copyright decisions and much scholarly
commentary treat the copyright interest much like private prop-
erty-even real property.3 13 But as with our suggestion about a
nuisance-like harm requirement, the fair use defense (or privilege)
denies recovery for an infringement whose use of material is so-
cially useful, limited to its social purpose, and not substantially324

harmful. This, of course, is the essence of what we suggest be ac-
complished for real property through a common law privilege for
art that trespasses.

C. Attribution

1. Attribution to Private Property Owners

There is one harm that warrants special attention, however, for it
is of constitutional importance to the property owner. This is the
harm of attribution, or, more specifically, of wrongful association of
the property owner with the message or taste or style of the alleg-
edly offending art. A politically controversial work of graffiti art on
the side of a building may lead a viewer to believe that it meets with
the owner's or occupier's approval, and thus to attribute the senti-
ment to the owner or occupier. Were the owner's objections not
considered when judging constitutional privilege for the art, the
owner would effectively be forced by the state to express a view

321. 17 U.S.C. § 107 (1976); see Pierre Leval, Toward a Fair Use Standard, 103 HARV. L.
Rev. 1105 (1990).

322. 17 U.S.C. §§ 101-04 (2006)
323. E.g., NEIL W. NETANEL, COPYRIGHT'S PARADOX (2008); Epstein, supra note 147;

Epstein, supra note 230; Epstein, supra note 233; EPSTEIN, supra note 234; Epstein, supra
note 236; Leval, supra note 321; Neil W. Netanel, Locating Copyright Within theFirst Amendment
Skein, 54 STAN. L. REv. 1 (2001); Lloyd L. Weinreb, Fair's Fair: A Comment on the Fair Use Doc-
trine, 103 HARV. L. REV. 1137 (1990).

324. For an interesting and broad-based article, see Anne Barron, Copyright Law and the
Claims ofArt, 4 INTELL. PROP. Q. 368 (2002).
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with which she disagrees. Such a result would violate the owner's
First Amendment right of free speech. 5

The Supreme Court's forced speech jurisprudence began with
the case of Wooley v. Maynard,32 6 in which a New Hampshire couple
objected to the State's motto, "Live Free or Die," on their license
plate and accordingly covered it over. The Supreme Court held
that the act of covering the motto was protected by the First
Amendment because requiring its display would force the May-
nards to express a government message with which they
disagreed-a message, the Court implied, that would be attributed
to the Maynards, who disagreed with it.32 7

Since Maynard, compelled speech cases have arisen in a wide va-
riety of settings. For our purposes, the relevant cases involve, at
their core, the question of attribution: what or whom does the au-
dience or onlooker consider the source of the speech to be? With
trespassory art, the question is whether the observer or hearer con-
cludes that the artistic expression is endorsed by the property
owner. On this question the Maynard case is rather extreme, as it is
intuitively doubtful that another driver seeing the license plate and
State motto would conclude that the Maynards, personally, en-

3281dorsed the message.
In the context of attribution to a private speaker, the Court has

adopted a less extreme but nevertheless generous attribution rule
to the organizers of a parade to whom an endorsement of homo-
sexuality would be attributed by the parade audience by virtue of
the inclusion of a gay rights group in the parade.3

29And in the arts
setting, private artists supported by National Endowment for the
Arts grants were unsuccessful in claiming that their artistic expres-
sion was solely their own; it was, the Court said, instead shaped by
the programmatic patronage of the government.3 " In other cases,
however, attribution has not been found. The views expressed by a
religious student newspaper subsidized by the University of Vir-
ginia were attributed to the student organization publishing the
paper, and not the University, on the ground, apparently, that the
student activity system was an open forum and that reasonable ob-

325. Wooley v. Maynard, 430 U.S. 705, 714-17 (1977). See generally Bezanson, supra note
232, at 985-88.

326. 430 U.S. at 714-17.
327. Id. at 714-16.
328. Equally extreme is Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753

(1995), which involved an unaccompanied Latin cross standing near the steps of the Ohio
State Capitol. A divided Court presumed attribution of the message to the government, at
least in the absence of a clear disclaimer.

329. Hurley v. Irish-Am. Gay, Lesbian & Bisexual Group of Boston, 515 U.S. 557 (1995).
330. Nat'l Endowment for the Arts v. Finley, 524 U.S. 569, 587-88 (1998).
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servers would not conclude that the University endorsed the
speech s.3  Similarly, in another case, private beef producers who
were required to fund government-sponsored pro-beef advertise-
ments were unsuccessful in claiming that the advertisement
messages would be attributed to them."'

The attribution cases are complex and far from coherent, 333 but
we need not plumb them in great depth here. The fairly straight-
forward question of whether art placed on private property-or on
government property, discussed later-would be understood to
have the endorsement of the property owner is a fairly straightfor-
ward one. And it is, for private property, a dominantly
circumstantial one, dependent on the observer's ordinary percep-
tions3 4 Many such cases can be resolved by common sense and
intuition; others may require specific testimony or other forms of
evidence. In the former category would be many forms of graffiti,
parkour, and the silent, frozen performance in Grand Central
Station, where cultural conventions lead to general perceptions
about authorship, or, with Grand Central, where the dissonance
between the traffic function of the place and bodies frozen amidst
the flow of people strongly suggest that the owners would not
sponsor or endorse the performance art. On the other hand, graf-

335fiti in the form of a painted mural on a train car, or a mural on
the side of a building, or shopdropped artistic soup cans on the
shelf, may involve more complex perceptual questions.36

Yet the ultimate question, as a matter of constitutional law, is
whether the State, by enforcing a trespass regime that permits tres-
passory art, can be held legally accountable for the attribution of
art to the owner and the resulting compelled speech. The constitu-
tional question has only infrequently arisen in the context of such
a largely private dispute, but the instances in which it has arisen
suggest that the Constitution would limit the State's action, even
though it is indirect. In the Hurley case, involving a private parade

331. Rosenburgerv. Rectors of Univ. ofVa., 515 U.S. 819 (1995).
332. Johanns v. Livestock Mktg. Ass'n, 544 U.S. 550 (2005).
333. For a comprehensive review of the full range of cases and their theoretical and

practical underpinnings, see Randall P. Bezanson & William G. Buss, The Many Faces of Gov-
ernment Speech, 86 IowA L. REv. 1377 (2001); Carolina M. Corbin, Mixed Speech: When Speech Is
Both Private and Governmenta4 83 N.Y.U. L. REv. 605 (2008).

334. The question is more complex with government property, where questions of pub-
lic forum arise, both as a matter of first amendment law and of reasonableness of audience
understanding, and where the Court has suggested that the standard is one of a reasonable
observer who is cognizant of the history and background of the speech and the government
policy governing the place. E.g., Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000);
Rosenberger, 515 U.S. at 819; Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1988).

335. See supra text accompanying notes 43-46.
336. See supra text accompanying notes 29-46; Bezanson, supra note 232.
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and a dispute about whether the parade organizer or the parade
participant was the true speaker for purposes of the First Amend-
ment, the government's role in enacting a law prohibiting
discrimination based on sexual orientation was sufficient to bring
the attribution question to bear on the State's enforcement
power. Likewise, in the Dale case, the Court's conclusion that the
expressive significance of a gay scoutmaster would be seen as a
message of endorsement by the Boy Scouts organization led to the
conclusion that enforcement of the applicable anti-discrimination
law would deny the Boy Scouts of their freedom not to be com-
pelled to speak by the government:

In light of these cases, it seems clear that the government's role
as lawmaker is sufficient to trigger First Amendment scrutiny in a
private dispute, even where the government's role is indirect. In-
deed, in the trespass setting, the government's role in creating the
law of trespass and property, coupled with the government's direct
involvement in adjudicating the private dispute between artist-
trespasser and property owner, is even more obvious than in the
Hurley and Dale cases. This, of course, is the same conclusion
reached earlier under the explicit heading of state action.

Attribution, therefore, is an inescapable issue in the artistic tres-
pass setting if the relevant common law or constitutional rule is
that recovery by the property owner is limited by proof of actual
damage rather than simply trespass on the owner's absolute right
of dominion. And if such a rule of actual damage is, as discussed
earlier, constitutionally required, the question of attribution is in-
herent in any trespassory art case, 339 whatever the underlying state
law of trespass is. Therefore, unwanted attribution of trespassory
art to the property owner should, and indeed must, qualify as harm
for purposes of our proposal.

2. Government as Property Owner and Attribution

Our attention so far has been largely limited to trespassory art
on privately owned property. Government, too, owns property and

337. Hurley v. Irish-Am. Gay, Lesbian and Bisexual Group of Boston, 515 U.S. 557
(1995); see BEZANSON, supra note 61; Randall P. Bezanson & Michele Choe, Speaking Out of
Thin Air: A Comment on Hurley v. Irish-American Gay, Lesbian & Bisexual Group of Boston,
25 HASTINGS COMM. ENT. L.J. 149 (2002).

338. Boy Scouts of Am. v. Dale, 530 U.S. 640 (2000); see Randall P. Bezanson, Artifactual
Speech, 3 U. PA.J. CONST. L. 819 (2001).

339. And, indeed, attribution and first amendment rules would apply in any expressive
trespass setting. It is not our intention, however, to address the larger free speech implica-
tions of our analysis here.
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possesses the attributes of ownership that private parties possess.
But government is also directly limited in its property claims by the
First Amendment. The relevant rules of limitation are found in the
public forum doctrines and the accompanying standards of scru-
tiny that apply to the government's actions as a property owner.340
For government property that is classified as a public forum or a
limited public forum, the rules are well established and directly
limit the government's restrictions of expression, whether trespas-
sory or not.3 4 1 These rules directly apply to artistic expression and
yield much more protective results than our suggested modifica-
tion of common law remedies in the trespass setting because of the
background presumption of access to public property for purposes
of expression. 42

But for government property that is neither a public forum nor
a limited forum for expression, the government has a relatively
free hand to manage and control access to and activities on its
property. The main exception is that the government cannot pro-
hibit expression simply because of its message or content, though

343
it may limit all expression or even all expression of general types.
Our proposal, therefore, would have potentially meaningful appli-
cation to this form of government property, as it would limit the
government's ability to prohibit all art.

As a general matter, the common law and constitutional analysis
outlined in the previous pages would apply equally to government
as property owner and to private property owners. 4" The nature of
claimed harms, and the relevant circumstances in which trespass
occurred, would be different, but they would be evaluated within
the same analytical framework applied to private property. The
government should be barred, for example, from resting its au-
thority on a universal right of dominion and control, without
more. The attribution question, however, may be a bit more com-
plicated. It will involve, first, the question of the observers'
awareness that the property is the government's, and the effect that

340. See CHEMERINSKY, supra note 287, § 11.4, for a masterful, clearer and succinct
overview of the public forum concept, the types of forums, and the types of scrutiny applied
in each.

341. Id. § 11.4.2.2 (discussing public forums and strict scrutiny), § 11.4.2.3 (discussing
limited public forums, content neutrality and reasonableness), § 11.4.2.4 (discussing non-
public forums and reasonableness in relation to function of property).

342. E.g, Barnes v. Glen Theatre, Inc., 501 U.S. 560 (1991); Southeastern Promotions,
Ltd. v. Conrad, 420 U.S. 546 (1975).

343. CHEMERINSKY, supra note 287, §§ 11.4.2.4-11.4.2.5.
344. For our purposes this is a conceptually useful way to look at the government as

non-forum property owner, but of course the government possesses many specific powers as
owner that are provided in at the Constitutional or statutory level and have nothing to do
with free speech. See, e.g., U.S. CONST. art. I, § 8; art. IV, § 3.
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such knowledge would have on reasonable judgments about au-
thorship and endorsement. And it will likely involve, as the
Supreme Court's opinions suggest, the related assumption that the
observers' judgment should assume an awareness of the ownership,
perhaps, and of the laws, policies, and uses that underlie the gov-
ernment's claimed right of control over access. 45A nuclear test site,
or a secret government facility, for example, might justify a flat
prohibition on access even in the face of ignorance by the artistic
trespasser. These are not insurmountable obstacles or problems, in
our judgment, but they require some differences in the form or
elements of First Amendment analysis.

V. CONCLUSION

It is not our view that the Constitution requires that trespass
remedies be limited when the trespass takes the form of art. But we
do think that the impact of blunt-edged property justifications and
remedies untied to real harm do present constitutional issues when
applied to art, and that a common law reform of remedies limited
to proven harm and privileges that recognize the value of art and
artistic expression even against private property would be fully con-
sistent with the constitutional rules applied in other property-type
settings.

A. A New Rule of Trespass that Accommodates Trespassory Art

We propose that state courts recognize a common law privilege
for locationally appropriate art that trespasses on the property of
another. The privilege draws on the remedial law of nuisance. It
would attach in a civil trespass action346 in which damages are
sought. The privilege would be invoked by the defendant-
trespasser upon a showing that the trespass was locationally justi-
fied for artistic purposes. The effect of the privilege would be to
require the plaintiff-property owner 347 to prove that the trespass
caused actual damage to the property owner in the form of eco-
nomic harm or reputational harm, which we call attribution harm,

345. See Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000).
346. The privilege could easily and naturally be applied to other forms of action

grounded in a trespass or property invasion by art, including personal property and intellec-
tual property invasions, and also to a criminal trespass action, given the constitutional
grounds upon which it can be justified. But we restrict our focus here to the classic trespass
on real property.

347. Owner would include, for instance, a lessee or assignee.
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that is not justified by the nature and value of the intruding art. In
the absence of proof of actual damage, the trespass would be privi-
leged and the damage action dismissed.

We do not, however, propose that the privilege extinguish the
trespass. Thus, a property owner would still be entitled to insist on
the removal of the trespassing art and enforce that right legally
through equitable means, such as injunction. But in an action to
force the art's removal, the defendant-artist would be afforded a
limited privilege to continue the trespass if, as in nuisance law, the
clear social benefit of the artistic trespass outweighs the owner's
private interests and thus prevents, delays, or alters the owner's en-
forcement of the trespass claim. Whether, for how long, and under
what conditions the trespass is allowed to continue in such a case is
to be determined by a court in the exercise of its equitable discre-
tion.

Art is a form of expression protected by the First Amendment,
and it can therefore be argued that the privilege we propose is re-
quired in some form by the Constitution, and indeed it can be
argued that such a privilege should also be recognized for certain
types of trespassory, non-artistic speech. We believe, however, that
artistic expression, while protected, is in many ways distinct from
purely cognitive speech, and thus that its protection may take dif-
ferent forms and face different limits. For example, artistic
expression is highly sensual and evokes idiosyncratic meaning in
the minds of the individual viewer or listener. Trespassory art uses
property as an element of the process of sensual re-representation,
or the creation of new meaning. Strictly cognitive speech does not.
Art therefore has a different claim to use of space or place, and
arguably a more forceful claim than that of a speaker seeking an
audience for a message. Attribution and reputational harm will
often look very different with art than with speech, where a single
cognitive message to an audience is intended and reasonably ex-
pected. Indeed, the same difficulty may exist with financial harm-
for example, harm to business-for the audience may find the
trespassing art enjoyable and merely incidental and therefore not
make shopping or other decisions based on its presence.

For these and other related reasons, we conclude that a com-
mon law privilege coupled with equitable discretion in a court
responds to the characteristics of artistic expression with flexibility
and attention to the circumstances in which the art appears,
whether it consist of freezing in place in Grand Central Station or
Best Buy, parkour in an urban or rural setting, or the more perma-
nent form of artistic graffiti. The known fact of First Amendment
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concerns should inform a common law court's treatment of a case,
but those concerns need not yield an inflexible set of constitu-
tional rules that might (as with the libel tort) convert a flexible and
equitable judgment into a technically complex and rigid constitu-
tional and legal framework.

B. The Value of Trespassory Art

Art "evoke [s] imaginary worlds, and not representation in the
strict and narrow sense., 348 Its value, in other words, lies not so
much in the creativity of the artist, but in the creativity of the
audience-the viewer, listener, reader, or participant. This is
especially so with public art, which inserts into the empirical reality
of daily life an instance of sensual reflection, of imagination, of
disrupted cognition, of serious aesthetic contemplation. As Dewey
put it, "[t] he product of art-temple, painting, statue, poem, is not
the work of art. The work takes place when a human being
cooperates with the product so that the outcome is an experience
that is enjoyed because of its liberating and ordered properties."349

Dewey called the "idea of art as a conscious idea-the greatest
intellectual achievement in the history of humanity.'5 0

In a society as devoted to private property as ours is, where pub-
lic property is even viewed as the equivalent of private property in
the hands of government, it is difficult for public art truly to flour-
ish. And the limitations we place on the experience and role of art
in our lives affect the culture in which we live and the opportuni-
ties for creative expression and creative comprehension in the
public mind. Art in America is largely confined to public and pri-
vate museums, galleries, performance halls, and buildings, where it
is usually placed in service of the function of the space or the tastes
of the patrons. Music may be the exception to this rule, as noise is
largely unregulated in our culture and laws. Music is nuisance, not
trespass, in American law. Visual art may appear in the public
spaces of a building, but not on railroad cars, a decidedly func-
tional venue. Art may appear on a building at the behest of the
owner, but a laser image cast on the building at night is a trespass
even if the building is not in use. A grocery store shelf is a deter-
minedly functional space; replacing labels with art is disruptive of
the commercial function. Theatre is allowed ... well, in a theatre,

348. KAROL BERGER, A THEORY OF ART 62 (2000).
349. JOHN DEWEY, ART As EXPERIENCE 222 (Penguin Group 2005) (1934).
350. Id. at 26.
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or in another dedicated space, not in Grand Central Station or
Best Buy or on thoroughfares or sidewalks. Billboards assault our
consciousness on streets and highways, but not art. Are we afraid of
art when it does not harm because it looses feeling and
emotion and idiosyncratic meaning? Or are we afraid of speech-
messages about politics or smut or hate-and of our inability to
distinguish speech from art? Art may well have been the first form
of communication, preceding language, drawn on the walls of
caves and enjoyed by dance and ritual 35 Art speaks, but it does so
by evoking imagination and memory and failure and greatness. We
might call it full-bodied expression. Even more than speech, it is
universal.

For the individual who experiences it, art fosters creativity and
individuality. It is, like the allied practice of religion, self-defining
in its effect and socially constructive in its application. It spurs
critical reflection and thought, and is thus deeply cognitive as well
as sensual and aesthetic. It requires acts of imagination, of relation-
ship between events and places and people and things, and
ultimately of contemplation of the cognitively unknowable.

Much art is also locationally dependent. That is, its sensual and
creative force relies on place and time and manner. Photographing
large numbers of nude bodies is, for Tunick, a means of re-
representation-of a bridge in Australia, a vast public space in
Rome, a thoroughfare like Fifth Avenue in New York, a glacier in
the North. What are the meanings of these photographic perform-
ances? What is being said, and why? Can it be said in a property-law
domesticated venue? Will it be truly public there? Will freezing in
place have the same aesthetic and sensory affect in a gymnasium
rather than in Grand Central Station? Can it produce the same
kinds of acts of public imagination? We think not. And we think
our culture and our lives would be enriched by truly public art.

There is, of course, a major problem. How do we know whether
something claimed as art will produce the advantages that we have
outlined? Must we know what art is? In whose hands should we
place the authority to decide? These are difficult problems, but
perhaps not entirely insurmountable ones. We propose opening a
space for art when it produces no actual harm-a place where un-
intended harm is compensated if it actually occurs. A place where
artistic value to the public can be shown, and where justification
for the trespass must be tied to the nature of the art. A place where

351. For a discussion of the research that exists on this question, see JEAN AITCHISON,

THE SEEDS OF SPEECH: LANGUAGE ORIGIN AND EVOLUTION (1996); Thomas Wyn, Did Homo
Erectus Speak., 8 CAMBRIDGE ARCRAEOLOGICALJ. 78 (1998).
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what is done is clearly an act of art and cannot be confused with
the ideas or tastes of the owner of the property, whether a private
owner or government. A place where judgments are made in the
realm of the specific by the common law and the public jury.

Our proposal, then, is a modest one of limited range. It is not a
broad constitutional rule. Even so, the results may at times be
messy and controversial, but with limited damages based in nui-
sance law the costs may be well outweighed even by the public
controversy and discussion sparked by the claim of art and loca-
tion. If art opens minds and experiences and imagination to new

ways of understanding and seeing and critical thinking, the price
will be well worth paying.


