
University of Michigan Journal of Law Reform University of Michigan Journal of Law Reform 

Volume 43

2010 

Front Matter Front Matter 

Journal of Law Reform 

Follow this and additional works at: https://repository.law.umich.edu/mjlr 

Recommended Citation Recommended Citation 
Journal of Law Reform, Front Matter, 43 U. MICH. J. L. REFORM i (2010). 
Available at: https://repository.law.umich.edu/mjlr/vol43/iss2/1 

 
This Front Matter is brought to you for free and open access by the University of Michigan Journal of Law Reform 
at University of Michigan Law School Scholarship Repository. It has been accepted for inclusion in University of 
Michigan Journal of Law Reform by an authorized editor of University of Michigan Law School Scholarship 
Repository. For more information, please contact mlaw.repository@umich.edu. 

https://repository.law.umich.edu/mjlr
https://repository.law.umich.edu/mjlr/vol43
https://repository.law.umich.edu/mjlr/vol43/iss2
https://repository.law.umich.edu/mjlr?utm_source=repository.law.umich.edu%2Fmjlr%2Fvol43%2Fiss2%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
https://repository.law.umich.edu/mjlr/vol43/iss2/1?utm_source=repository.law.umich.edu%2Fmjlr%2Fvol43%2Fiss2%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:mlaw.repository@umich.edu


UNIVERSITY OF MICHIGAN 

JOURNAL of LAW REFORM 

VOLUME 43 • ISSUE 2 WINTER 2010 

UNIVERSITY OF MICHIGAN 

LAW SCHOOL 

ANN ARBOR, MICHIGAN 



Cite as: 43 U. M1cH.J.L. REFORM_ (2010) 

Copyright© 2010 by the University of Michigan journal of Law &fimn. All rights reserved. 
Except where otherwise expressly indicated, copies of scholarship printed in the 
University of Michigan journal of Law &form may be made for course use in any public or 
private institution of learning provided that (1) copies are clistributed at or below cost, 
(2) the author and the University of Michigan journal of Law &form are identified on the 
copies, and (3) proper notice of copyright is affixed to each copy. 

The University of Michigan journal of Law &form is published quarterly by students of the 
University of Michigan Law School. Fourth-class postage paid at Ann Arbor, Michigan 
48109. Printed by Joe Christensen, Inc., Lincoln, Nebraska 68521. 

University of Mic/iigan Journal of Law Reform 
University of Michigan Law School 

625 S. State Street 
Ann Arbor, MI 48109-1215 
Telephone: (734) 76~100 

http:/ / students.law.umich.edu/mjlr/ 

PUBLICATION POLICY 

The Journal seeks to improve the law and its administration by providing a forum for dis
cussion that identifies contemporary issues for reform efforts, proposes concrete means 
to accomplish change, and evaluates the impact of law reform. As contributions to this 
discussion, the Journal also welcomes multiclisciplinary and empirical work. 

We encourage the submission of unsolkited manuscripts for publication. Submissions 
should be sent electronically to jlr-submissions@umich.edu. Articles should generally 
conform to The Bluebook: A Uniform System of Citation (18th ed. 2005) and The Chicago 
Manual of Styl$ (15th ed. 2003). 

Views expressed in the Journal are those of the authors and not necessarily those of the 
editorial staff. 

SUBSCRIPTIONS 

The current subscription rate is $35.00 domestic and $40.00 foreign. All business inquiries 
should be made to (734) 763-6100. Subscribers should report the nonreceipt of copies 
within six months of the mailing date. 

INDIVIDUAL AND BACK ISSUES 

Copies of individual issues from the current volume can be obtained clirectly from the 
journal for $15.00 each. 

Back issues in complete sets, volumes, or single issues can be obtained from William S. 
Hein & Co., Inc., 1285 Main Street, Buffalo, New York 14209-Telephone (716) 882-2600. 
The Journal is also available on microfilm through ProQuest, 300 North Zeeb Road, Ann 
Arbor, Michigan 48106-1346-Telephone (800) 521-0600. Back issues are also available 
in PDF format through Hein Online at http:/ /heinonline.org. 

INDEXES 

The Journal is indexed in the Current Law Index, Index to Legal Perioclicals, Legal Re
source Index, and PAIS Bulletin. 

ISSN 0033-1546 



UN I VE R S I TY 0 F MI C HI GAN 

JOURNAL of LAW REFORM 
Editorial Board 

Managing Executive Editor 
SARAH A. BENNETT 

Executive Editors 
N ICHOLAS ANTONIOU 

ALEXANDER BROWN 

SARAH BETH GLEICH 

RACHAELS. STEENBERGH 

RINA WANC 

MIRY.ALI 

JOHN C. ALLERDING 

MATIHEW D . BARTLEBAUGH 

W. ThRNER BOOTH 

EVAN P. BRENNAN 

AMY LYNN B RUNING 

BRIAN CATHEY 

ALICE CHEN 

ALAN j. ALEXANDER 

CHRISTOPHER ALLEN 

NELLY ALMEIDA 

DANIEL BEAUCH.EMIN 

JESSICA BERNFELD 

WILLIAM K. CHANG 

ALIZA M. COHEN 

KAREN CULLINANE 

JACOB K. D ANZ IGER 

JoHN T. DUFFEY 

JOHANNA M. F RANZEN 

MICHAEL HEDIN II 
SOPHIE KASIMOW 

JESSE]. KIRCHNER 

CAITLIN KOZAN 

KATRINA R. LARSEN 

"1'£cHNOLOCY EDITOR 

Manllg" 
MAUREEN A. BISHOP 

EditllT" in Chief 
WILLIAM T. WALL 

Managing EditllT" 
MARGIA K. Y. CORNER 

Managing A rtide EditllT" 
KRISTINA SALEH 

Article EditllT"S 
JOSEPH D. ADAMSON 

SAMUEL M. DUNCAN 

KEITH D. GREENBERG 

BRENT LAPOINTE 

BARRY LUONG* 

J AN PETER MENSZ 

Contributing Editors 
CHRISTOPHER M . CHUBB 

THERESA M. DEAN 

J ORDAN H. FWURNOY 

EM ILY P. GRIM 

R OBYN j. KONKEL 

KERRY L. MONROE 

ZoE A. RASMUSSEN 

ELIZABETH A. REYNOLDS 

RENAA. SETH 

Assodate EditllT"s 
LISA ZHAO LIU 

MAXLOUIK 

TAD J. MACFARLAN 

fAIZAH MALIK 

JESSE LEIGH MANIFF 

ERICH. MAO 

CHRISTOPHER D . MARSHALL 

LEE MAYNARD 

MATTHEW J. NEALE 

KATHERINE H . NIELSON 

JEANNE L. NISHIMOTO 

CARLY 0SADETl 

DUSTIN M. PARMLEY 

DANIEL]. P INC 

J oHN RHOADES 

Volume 43 • 2009-2010 

Managing Note EditllT" 
JULIA R. FINKEL 

Note Editors 
ELIZABETH BEERMAN 

B RADLEY M. SMYER 

GRANT T. STERN 

ERICA N. TuRC!OS 

KELA SHANC 

RYAN M. SHANNON 

SHANNON SHIN 

LILLIAN M. WAFFORD 

J ACOB ALLEN WALKER 

MEREDITH S. WEILL 

MATTHEW j. WEISER 

J ASON E. WRIGHT 

B RIAN D. RICE 

ANDREW D . SELBST 

SALONISHAH 

LAUREN SURGUINE SMITH 

MEREDITH SMJTH 

R OBERT SMITH 

THOMAS H. SOEHL 

IAN SPAIN 

MATIHEW j. TALLEY 

KIMBERLY TIMKO 

SAM P. VANVOLKENBURGH 

QIAN WANG 

S. LAURIE WJLLIAMS 

LAND1sWooo 

BRENT J. YLVISAKER 

DIANA ZELIKOVICH 

Elliwrial Alsistants 
CAnttRINE T. Ll:CCIERI 

MATI'm;w S. REDDING 

BARBARA I. SUMMERS 



UNIVERSITY OF MICHIGAN LAW SCHOOL 
Winter2010 

Administrative Officers 
MARY SUE COLEMAN, B.A., PH.D., Pre.sidmt of the University 
'IEREsA A. SULIJVAN, B.A., PH.D., Provost and Executive Vice President fur Academic A/fain 
EVAN H. CAMINKER, B.A.,J.D., Branch Rid<ey Collegiate Professor of Law, Dean 
MARK D. WEST, B.A.,J.D., NifrPon Lift Professur of Law, Associate Dean for Academic Affairs 
BRIOGET M. McCoRMACK, B.A.,J.D., AssociateDeanfurClinicalAffam 
VIRGINIA B. GORDAN, B.A.,J.D., Assistant Dean fur International Affairs 
DAVID H. BAUM, B.A.,J.D., Assistant Dean fur Student A/fain 
KATHERINE B. GOTTSCHALK, B.A., Assistant Dean for Financial Aid 
SUSAN M. GUIN DI, B.A.,J.D., Assistant Dean fur Career Services 
SARAH C. ZEARFOSS, A.B.,J.D., Assistant Dean and Director of Admissions 
TODD BAILY, B.A., Assistant Dean for Devewfrment and Alumni Relalions 
MARYANN SAROSt, B.A.,J.D., Assistant Dean of Public Service 
CHRlSTINE GREGORY, B.A.,J.D., Assistant Dean fur Student Affairs 

Professors Emeriti of Law 
LAYMAN E. ALLEN, A.B., M.P.A., LLB. 
DAVID L. CHAMBERS, A.B., LL.B., 

Wade H. McOree, Jr. Collegi.ate Professor of Law 
ALFRED F. CoNARD, A.B., LLB., LL.M., 

J.S.0., LL.D., 
Henry M. Butzel Professur of Law 

LUKE K. COOPERRlDER, B.S.,J.D. 
ROBBEN W. FLEMING, B.A., LL.B., 11...D. 
WHITMORE GRAY, A.B.,J.D., LLD. 
TuOMAS A. GREEN, B.A., PH.D.,J.D., 

john Philip Dawson Collegiate Professor of Law 
JEROLD H. ISRAEL, B.B.A., LL.B., 

Alme and Allan F. Smith Profe.ssur of Law 
JOHN H.JACKSON, B.A.,J.D .. 

Hessel E. YnJema Professor of Law 
CHARLES W.JOINER, A.B.,J.D. 
YALE l<AMtSAR, A.8., LL.B., LL.0., 

Clarence Darrow Distinguished University 
Professur of Law 

THOMAS E. KAUPER, A.B.,J.D., 
Henry M. Butul Professor of Law 

RICHARD 0. LEMPERT, A.8.,j.D., PH.D., 
Eric Stein Distinguished University Professur of 
Law and Sociowgy 

ROY F. PROFFITT, B.S . .J.D., LL.M. 
joHN W. REED, A.B., LL.B., LL.M, 

juR.Sc.D., LL.D., 
Thomas M. Cooley Professur of Law 

ThRRANCE SANDA LOW, A.B.,j.D., 
Edson R. Sunderland Professur of Law 

A.W. BRIAN SIMPSON, B.A., M.A., D.C.L, 
Charles F. and Edit.hf Clym Professurof Law 

E. PHILIP SOPER, B.A., M.A.,J.D., PH.D., 
fames V. Campbell Professor of Law 

TuEODOREj. ST. ANTolNE, A.B.,J.D., 
James E. and Sarah A. Degan Professur of Law 

ERIC STEIN,J.U.D.,J.D., DR.H.C., 
Hessel E. Yntema Professur of Law 

PETER 0. STEINER, A.B., M.A., PH.D. 
JOSEPH VINING, BA., M.A.,j.0., 

Harry Burns Hur.chins Collegiate Professur of Law 
PETER K. WESTEN, B.A.,J.D., 

Frank C. Mi.llard Proftssur of Law 
JAMES BOYD WHITE, A.B., A.M., LLB., 

L. Hart Wright Collegiate Professur of Law 

Professors of Law 
REUVEN S. AVl·YONAH, B.A., A.M., PH.D.,J.D., 

Irwin I. Cohn Professur of Law 
SAMUEL 8AGENSTOS,* 8.A.,J.D. 
MICHAELS. BARR,* B.A., M.PH11...,J.D. 
LAURAN. BENY, BA., M.A.,J.D., PH.0. 
EVAN H. CM.UNKER, B.A.,J.D. 

Branch Rickey Collegiate Professur of Law 
SHERMAN]. CLARK, B.S.,J.D. 
EDWARD H. COOPER, A.B., LL.B .. 

Thomas M. Cooley Professur of law 
DANIEL CRANE, BA.,J.D. 
SUSAN P. CRAWFORD, B.A.,J.D. 
STEVEN P. CROLEY, A.B.,j.D., M.A., PH.D. 
ALICIA DAVIS, B.S.,J.D .• M.B.A. 
REBECCA S. EISENBERG, B.A.,J.D., 

Robert and Barbara Luciano Profess()r of law 
PHOEBE C. ELLSWORTH,* A.B., PH.D., 

Frank Murphy Distinguisl~d Professur of Law 
and Psycl1owgy 

RICHARD D. FRIEDMAN, B.A.,j.D., D.PHIL., 
Ralph W. Aigler Professur of Law 

BRUCE W. FRIER, B.A., PH.D., 
john and Teresa Di'lrms Distinguished 
University Professur of Classics and Roman Law 

SAMUEi.. R. GROSS, A.B.,j.D., 
Tlwmas C. and Mabel Long Professor of Law 

DANIEL HALBERSTAM,* B.A.,j.D. 
Eric Stein Collegiate Professor of Law 

JAMES C. HATHAWAY,* LL.B., LL.M.,J.S.0., 
DONALD J. HERZOG, A.B., A.M., PH.D., 

Edson R Sunderland Prof essur of law 
JAMES HINES JR., B.A., M.A., PH.D. 

L. Hart Wright Collegiate Professur of Law 
jILLR. HORWITZ,* 8.A., M.P.P.,J.D., PH.0. 

IAuis and Myrtk Moskowi/7. Research Professur 
of Business and Law 

DOUGLAS A. !<AHN, B.A.,j.D., 
Paul G. Kauper Professur of Law 



ELLEN D. KATZ,* B.A.,J.D. 
VIKRAMADITYA s. KHANNA, B.C.A., LLB., SJ.O. 
JAMES E. KruER,* B.S.,J.D., 

Earl Warrm DeLano Professor of Law 
DOUGLAS LAYCOCK, B.A.,j.D., 

Yale Kamisar Collegiate Professor of Law 
JESSICA D. LITMAN, B.A., M.F.A.,J.0. 

john F. NickoU Professor of Law 
KYLE D. LOGUE, B.A.,J.D., 
Wa~ H. McCree,Jr:, Collegi,ate Professor of Law 

CATHARINE A. MAcKlNNON, B.A.,J.D., PH.D., 
Elizabeth A. Leng Professor of Law 

NINA A. MENDELSON, A.B.,J.D. 
Wn.LIAM l. MILLER,* B.A., PH.D.,j.D., 

T!wmas G. Long Professor of Law 
WILLIAM NOVAK, B.A., M.A., PH.D. 
EDWARD A. PARSON,* B.Sc., M.Sc., PH.D. 

Joseph L. Sax Collegiate Professor of Law 
SALLYANNE PAYTON, B.A., LL.B., 

William W. Cook Professor of Law 
JOHN A.E. Porrow,* A.B.,J.D. 
RICHARD A. PR.IMUS, A.B., D.PHIL.,j.D. 

ADAM C. PRJTCHARD, B.A., M.P.P.,J.0. 
Frances and George Skestos Professor of Law 

MAR.CARET JANE RADIN, A.B., M.F.A.,j.D., LL.D. 
Hmry King Ransom Professor of Law 

STEVEN R. RATNER, A.B., M.A.,J.D. 
Bruno Si111ma Collegiate Professor of Law 

DONALD H. REGAN, A.B., LL.B., B.PHIL., PH.D., 
William W. Bishop, Jr: Collegiate Professor of Law 

MATHIAS w. REIMANN, DR..!UR.., LL.M., 
Hessel E. Yntema Professor of Law 

MAR.co SCHLANGER, B.A.,J.D. 
CARLE. SCHNEIDER, A.B.,J.D .• 

Chauncey Stillman Professorship for Ethics, 
Morality, and the Practice of Law 

REBECCA]. Scorr, A.B., M.PHJL., PH.D., 
Charles Gibson Distinguished Universily 
Professor of History 

LAWRENCE W. WAGGONER, B.B.A.,J.D., 
D.PHIL., Lewis M. Simes Professor of Law 

MARK 0. WEST, B.A.,J.D., 
N'ippon Life Professor of Law 

jAM£Sj. WHITE,*' B.A.,J.D., 
Ro/Jl!l1 A. Sullivan Professor of Law 

CHRlSTJNA B. WHITMAN, A.B., M.A. ,J.D .. 
Francis A. Allen Collegiat8 Professor of Law 

Assistant Prof essm of Law 
MONICA R. HAKIMI, B.A.,J.D. 
Scorr H£RSHOVrTZ,* A.B., M.A., D.PtnL.,j.0. 
NICHOLAS C. HOWSON, B.A.,J.D. 
MADEUNE KOCHEN, B.A.,J.D., A.M., PH.D. 

JULIAN D. MORTENSON, A.B.,j.D. 
jAMESj. PRESCOTT,* B.A.,J.D., PH.D. 
EvE BRENSIKE PRIMUS, B.A.,J.D. 
GIL SEINFELD,* A.B.,J.0. 
SONJA B. STARR, A.B .. J.D. 

Clinical Professors of Law 
ALICIA ALVAREZ, B.A.,J.D. 
DONALD N. DUQUETrE, B.A.,J.D. 
PHILIP M. FROST, B.A.,J.D. 
BRJDGET M. MCCORMACK, B.A.,J.D. 

DAVID A. MORAN, S.S., BA., M.A., M.S.,J.D. 
PAUL D. RE!NCOLD, B.A.,J.0. 
NtCHOLASj. RINE, B.A.,J.D. 
DAVID A. SANTACROCE, B.A.,J.D., LL.M. 
ANNEN. SCHROTH, B.A.,J.D. 

Clinical Assistant Prof essm of Law 
EDWARD R. BECKER., B.A.,J.0 . 
HOWARD BROMBERG, B.A.,J.0.,J.S.M. 
DEBRA CHOPP. B.A.,J.0. 
RACHEL CROSKERY-ROBERTS, B.A.,J.D. 
PAUL H. FALON, B.A., M.A.,J.D. 
MARK K. OSBECK, A.B., M.A.,J.D. 

TlMOTHY PINTO, B.A.,j.D. 
VtVEK SANKARAN, B.A.,J.0. 
TuOMAS H. S£YMOUR, B.A., M.A.,J.D. 
KIMBERLY A. THOMAS, B.S.,J.D. 
DANA THOMPSON, B.S.,J.D. 
FRANKE. VANDERVORT, B.A.,j.D. 
BETH H. WILENSKY, B.A.,j.D. 

Affiliated Overseas Professors 
SUSANNE BAER, LL.M. CHR1ST!N£ CHINKIN, LL.B., LL.B. , LL.M., PH.D. 

Visiting Professors of Law 
ANDREW B. COAN, B.A.,J.D. 
ROBERT COOTER, B.A., M.A., Pa.D. 
JOHN E. DINARDO, A.B., M.P.P., PH.D. 
KAR.THY GOVENDER, LL.B., LL.M. 
NOAH HALL, B.S.,J.D. 
JOHN HUDSON, M.A., M.A., D.PtnL., FRHlsTS 
SH£RMANjACKSON, B.A., M.A., PH.D. 
MARTHA JONES, B.A.,J.D., M.A., M.PHIL., PH.D. 

HWA-JIN KIM, B.S., DR.jUR.., LL.M. 
JODY S. KR.Aus, B.A., M.D., PH.D.,J.D. 
MARTIN MALIN, B.A.,J.0. 
PENELOPE MATH£W, B.A., LL.B., LL.M., S.J.O. 
LINDA SENDEN, 
Tl~ Netherland Visiting Professor of Law, 
00CTORALS IN INTERNATIONAL LAw; 
EUROPEAN STUDIES AND DUTCH LAw; 
DOCTORATE 

ROBERT SLOANE, B.A.,J.D. 



Visiting Clinical Prof ess<rr 
ANOR.£A LYON, B.A.,J.D. 

Business Faculty Fellows 
BARRY A. ADELMAN, 8.A.,J.D. 
DEBORAH SURANO, B.A., M.S.F.S.,J.D. 

TIMOTHY L. DICKINSON, 8.A.,J.D., LL.M. 
JENNIFER DROGULA, B.A.,J.D., LL.M. 

Public Service/Public lnt.erest Faculty Fellows 
BRIOGE'ITE CARR, 8.A,J.D. MARK ROSENBAUM, 8.A.,J.D. 
SAUL A. GREEN, B.A., J.D. Harvey j. Gundersun Profess{)T fr<nn Practice 
JUDITH E. LEVY, B.S.,J.D. DAVJO Um.MANN, B.A.,J.D. 

J. PHILIP ADAMS, B.A.,J.D .• LL.M. 
JACK BERNARD, M.A.,j.D. 
TOM BUITEWEG, B.A.,J.D. 
RAFAEL CASTILLA, A.B.,J.D. 
TIMOTHY CoNNORS, B.A.,J.D. 
JAMES DESIMPELAR.£, B.S., M.B.A. 
DAVID GARLOCK, A.B.,J.D. 
SARA COSMAN, A.B.,J.D., M.P.A. 
D.EAN COULD, BA.JD. 
RICHARD GRAUER, B.S.E., M.A.E.,J.D. 
KATHLEEN HEGARTY, B.A.,J.D. 
ROBERT HlRSHON, B.A.,J.D., 

Frank G. Millard Profess{)T from Practice 

Jeffrey F. Liss Faculty Drotfl)pment Profess{)T 
from Practice 

MARK VAN PU'JTEN, B.A.,J.D. 

Adjunct P.rof essors 
ALLYN D. KANTOR, B.S.,J.D. 
YORAM KETNAN, LL.B, B.A., ITP/ MPA,LL.M/ SJ.D. 
JOAN L. LARSEN, B.A.,J.D. 
MARGARET WRY, B.A., M.A.,J.D. 
SIMON LEsTER, B.S.,J.D. 
CYRIL Moscow, B.S.,J.D. 
LEONARD Ni.EHOFF, A.B.,J.D. 

JOHN N1EHUSS, B.A.,J.D. 
BARBARA NOVAK, A.B.,J.D. 
BRUCE PETERSON, B.A.,j.D. 
VICTORIA ROBERTS, 8.A.,J.D. 
STEVE SANDERS, B.A.,J.D. 
ANOR.£W STUMPFF, A.B.,J.D. 

Adjunct Clinical Assistant Professors 
NICOLE APPLEBERRY, A.B .. J.D., LL.M. CARL VALENSTEIN, B.A.,J.D. 
N£IL S. KAGAN, B.S., M.S.,J.D. PETERj. VAN HOEK, B.A.,J.D. 
VALERIE NEWMAN, B.A.,J.D. NANCY E. VETrOR.ELLO, B.A., M.U.P.,J.D. 

*on leave for Winter 2010 



UNIVERSITY OF MICHIGAN 

JOURNAL of LAW REFORM 
VOLUME 43 • ISSUE 2 

Trespassory Art 
Randall Bezanson 

WINTER 2010 

CONTENTS 

ARTICLES 

Andrew Finkelman .............................. . ...... 245 

The Unjustified Judicial Creation of Class 
Certification Merits Trials in Securities 
Fraud Actions 
Michael J Kaufman 
john M. Wunderlich .................................... 323 

Technology Convergence and Federalism: 
Who Should Decide the Future of 
Telecomrn uni cations Regulation? 
Daniel A. Lyons . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 383 

Separation of Law and State 
Talia Fisher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 435 

NOTES 

The "Enlightened Barbarity" of Inclusive Fitness 
and Wrongful Death: Biological Justifications for 
an Investment Theory of Loss in Wycko v. Gnodtke 
Ryan Shannon ........ . ............................... 497 

Undoing Undue Favors: 
Providing Competitors with Standing to 
Challenge Favorable IRS Actions 
Sunil Shenoi. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 531 


	Front Matter
	Recommended Citation

	JLR43.2.pdf

