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UNJUSTIFIED: THE PRACTICAL IRRELEVANCE OF
THE JUSTIFICATION/EXCUSE DISTINCTIONT

Gabriel J. Chin*

INTRODUCTION

In recent decades, the distinction between justification and ex-
cuse defenses has been a favorite topic of theorists of philosophy
and criminal law. Paul Robinson offers this representative general
definition:

Justified conduct adheres to the criminal law’s rules of con-
duct and is to be encouraged (or at least tolerated) in similar
circumstances in the future. . . . An excuse, in contrast, repre-
sents a legal conclusion that the conduct is wrong and
undesirable, that the conduct ought not to be tolerated and
ought to be avoided in the future, even in the same situation.
Criminal liability nonetheless is inappropriate because some
characteristic of the actor or the actor’s situation vitiates the
actor’s blameworthiness.’

Scholars, notably including Reid Fontaine, whose article® is the sub-
ject of this Symposium, vigorously debate whether duress,” heat of
passion mitigation' and other defenses’ are justifications or excuses
as a general matter.

T © 2009 by Gabriel J. Chin. All rights reserved.

* Chester H. Smith Professor of Law, University of Arizona, James E. Rogers College
of Law. Email: gchin@aya.yale.edu. Warm thanks to Dan Markel, Marc Miller and Peter
Westen for generous and helpful comments on an earlier draft. I am particularly grateful to
Reid Fontaine for our many discussions on these and related issues, which led to an invita-
tion to participate in this Symposium.

1. PauL ROBINSON, CRIMINAL Law § 9.1, at 479 (1997); see also, ¢.g., Peter Westen, An
Attitudinal Theory of Excuse, 25 Law & PHiL. 289, 325 (2006) (arguing that most commenta-
tors assume “that justification stands for conduct that is right and good (or at least not
wrong and bad), and that excuse stands for conduct that is wrongful but blameless.”).

2. Reid Griffith Fontaine, Adequate (Non)Provocation and Heat of Passion as Excuse Not
Justification, 43 U. MicH. ].L. REForM 27 (2009).

3. Compare Peter Westen & James Mangiafico, The Criminal Defense of Duress: A Justifica-
tion, Not an Excuse—and Why it Matters, 6 Burr. Crim. L. Rev. 833 (2003), with Kyron
Huigens, Commentary, Duress is Not a fustification, 2 Onio ST. J. Crim. L. 303 (2004).

4, See Reid Griffith Fontaine, Disentangling the Psychology and Law of Instrumental and
Reactive Subtypes of Aggression, 13 PsycHOL. PuB. PoL’y & L. 143, 147 n.6 (2007).

5. Reid Griffith Fontaine, An Attack on Self-Defense, 47 AM. CriM. L. REv. (forthcoming
2010), available at http://papers.sstn.com/sol3/papers.cfmPabstract_id=1275858 (noting
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The distinction is important as a matter of legal philosophy,” be-
cause it describes reasons for withholding criminal liability.”
However, as Professor Westen writes, “[tJhe measure of any inter-
nally-consistent distinction between justification and excuse is its
usefulness.” Its utility to the criminal justice system—to judges, ju-
ries, legislatures, law students and lawyers—has not yet been
demonstrated.”

Principally at stake is the distinction’s potential (rather than cur-
rent) utility to the criminal justice system. The justification/excuse
distinction plays no significant role in contemporary criminal doc-
trine.”” For example, the legal consequence of a successful defense

that categorization has been controversial with defenses of provocation, duress, self-defense,
mistake of fact and insanity).

6. See, e.g., RA. DUFF, ANSWERING FOR CRIME: RESPONSIBILITY AND LIABILITY IN
CriMINAL Law 263-98 (2007); Marcia Baron, Justifications and Excuses, 2 On10 ST. J. CRim. L.
387 (2005). Some are more skeptical of the value of the distinction. See, e.g., R.A. Duff, Re-
thinking Justifications, 39 Tursa L. Rev. 829, 829 (2004) (“[W]hen one looks at the
apparently interminable and irresoluble controversies that surround the topic . .. one must
begin to wonder just what of substance is at stake and how far the substantive issues may be
concealed or distorted, rather than being illuminated . . . by such a determined focus on the
question of what counts as a ‘justification’ or as an ‘excuse.’”); Douglas Husak, On the Sup-
posed Priority of Justification to Excuse, 24 T.aw & PHIL. 557, 557 (2005) (“Few nontrivial claims
about this distinction have attracted anything that approximates a consensus among legal
philosophers.”).

7. Just because something is an important reason for withholding criminal liability
(factual innocence, for example) does not mean that it should or can be tested for directly.

8. Westen, supra note 1, at 328,

9. This Essay addresses the situations in which other scholars claim the distinction is
important. The main sources include JosHua DRESSLER, UNDERSTANDING CRIMINAL Law
§17.05 (4th ed. 2006) [hereinafter DRESSLER, UNDERSTANDING CRIMINAL Law]; Joshua
Dressler, Exegesis of the Law of Duress: Justifying the Excuse and Searching for its Proper Limits, 62 S.
CaL. L. Rev. 1331, 1349 n.124 (1989); Joshua Dressler, Justifications and Excuses: A Brief Review
of the Concepts and the Literature, 33 WAYNE L. Rev. 1155, 1168 n.47 (1987) [hereinafter
Dressler, Justifications and Excuses] (citing GEORGE P. FLETCHER, RETHINKING CRIMINAL Law
(1978) [hereinafter FLETCHER, RETHINKING CRIMINAL Law]; George P. Fletcher, Rights and
Excuses, 3 CRiM. JusT. ETHICS 17 (1984) [hereinafter Fletcher, Rights and Excuses); George P.
Fletcher, Commentary, Should Intolerable Prison Conditions Generate a Justification or an Excuse
Jor Escape?, 26 UCLA L. Rev. 1355 (1979) [hereinafter Fletcher, Should Intolerable Prison Con-
ditions]; Paul H. Robinson, A Theory of Justification: Societal Harm as a Prerequisite for Criminal
Liability, 23 UCLA L. Rev. 266 (1975)); Joshua Dressler, New Thoughts About the Concept of
Justification in the Criminal Law: A Critique of Fletcher’s Thinking and Rethinking, 32 UCLA L.
REv. 61, 61 n.2 (1984) [hereinafter Dressler, New Thoughts].

10.  This point is illustrated in the authoritative treatise by Paul Robinson, which in
Sections 31-39 (discussing “practical implications” of classification of defenses) focuses
primarily on arguments and proposals for law reform, rather than setting out existing dis-
tinctions based on the justification/excuse distinction. 1 PAUL ROBINSON, CRIMINAL Law
DEerFENSES §§ 31-39 (1984) (claiming that his arguments “demonstrate that some sort of
overall conceptual organization of criminal law defenses is possible, that properly defined
such a scheme can be logically sound and can bring conceptual clarity to a troubled area,
and that within such a scheme lies the resolution of a host of thorny practical problems.”);
see also, e.g., United States v. Jumah, 493 F.3d 868, 874 n.3 (7th Cir. 2007) (“The principal
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in an individual case does not turn on whether it is a justification
or excuse; any complete defense ends a prosecution. There are
no general rules applicable to justifications that do not apply to
excuses (or vice versa), say, with regard to allocation or nature of
the burden of proof, or the mitigating effect of a failed defense at
sentencing.”

Nevertheless, Joshua Dressler, Paul Robinson and other major
contributors to this debate assert that categorizing defenses cor-
rectly is important because whether a defense is classified as a
justification or an excuse should affect the outcome in particular
cases or shape other aspects of the criminal justice system. This
claim is initially plausible. Some defense classifications are clearly
important to the outcomes of criminal cases. For example, it mat-
ters whether a defense is complete or partial, affirmative or
ordinary, constitutionally mandated or potentially subject to aboli-
tion by a court or legislature. It is also true that moral philosophy
and jurisprudence are often relevant to criminal law doctrine, be-
cause persuasive arguments may affect decision makers’
criminalization of particular conduct or lead to other rule changes
to conform the law to principles of justice. But when attempting to
identify precisely how the justification/excuse distinction, in itself,
suggests anything about how cases should be disposed of in actual
court systems, the question becomes more problematic.

A general warning sign suggesting that the concepts might be
difficult to apply in a legal system is the broad scholarly dissensus
about what they mean. If experts disagree about definitions and
concepts, those definitions and concepts may also be difficult for
lay jurors and non-academic lawyers. Scholars disagree about the
concepts of justification and excuse in multiple dimensions. They

distinction between justification and excuse lies in the concerns animating the affirmative
defense.”).

11. See, e.g., State v. Leidholm, 334 N.W.2d 811, 815 (N.D. 1983) (“The distinction is
arguably superfluous because whether a person’s belief is correct and his conduct justified,
or whether it is merely reasonable and his conduct excused, the end result is the same,
namely, the person avoids punishment for his conduct.”); RosinsoN, supra note 1, § 9.1, at
479 (“Justifications and excuses are similar in that both are general defenses and both ex-
culpate the actor because of his or her blamelessness.”).

12, In non-capital sentencing, courts seem to consider as potential mitigation both jus-
tification and excuse “defenses” that failed or were incomplete at trial. See, e.g., United States
v. One Star, 9 F.3d 60 (8th Cir. 1993) (fact that firearm was possessed for self-defense war-
ranted downward departure); Hines v. State, 817 So. 2d 964 (Fla. Dist. Ct. App. 2002) (jury
rejection of self-defense did not preclude consideration at sentencing); Smith v. State, 532
So. 2d 50 (Fla. Dist. Ct. App. 1988) (mental illness falling short of defense could be consid-
ered at sentencing); Westlake v. State, 893 N.E.2d 769 (Ind. Ct. App. 2008) (same). Since
anything can be argued as mitigation in capital sentencing, e.g., Buchanan v. Angelone, 522
U.S. 269, 276 (1998), the fact that both justification and excuse evidence is admissible is not
particularly probative.
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disagree at the conceptual level whether justification is defined
objectively or subjectively (and therefore whether reasonably mis-
taken justification is justification or excuse), and, if objectively,
whether “unknowing justification” is either the superior defense of
justification or, instead, no defense at all."”

Scholars also disagree about categorization as justification or ex-
cuse of many individual defenses, including duress, provocation,
and others." Yet, scholars recognize that defenses they categorize
as excuses can be satisfied by conduct fitting the definition of justi-
fication—and vice versa.” In addition, factfinding using these
concepts may require determining what would actually have hap-
pened in the future if circumstances had been different, and what
third parties were actually thinking at relevant times in the past.
Some versions differentiate between actual threats of harm and
mere reasonable appearances of threat that did not actually exist.
To apply these distinctions, juries must determine the actual inten-
tions and future plans of, say, a perceived arsonist shot dead while
reaching for the match.”

Notwithstanding the impressive intellectual efforts devoted to
the task, no single scholar or viewpoint appears to be on the verge
of generating practical consensus about the concepts of justifica-
tion and excuse, categorization of the defenses, or categorization
of difficult individual cases. Justification and excuse, then, will
likely remain contested and controversial in broad concept, in in-
dividual cases, and at the intermediate level of particular defenses.
In addition, adjudicating specific cases appears to require extraor-
dinary factfinding capabilities. Any legal system must pause before
making its most important decisions rest on precise application of
concepts that lack accepted definitions and appear difficult, per-
haps impossible, to administer.

Advocates of the distinction make three main claims for the im-
portance of developing and elaborating the justification/excuse
distinction: that it 1) could with feasible changes in the law send
clear moral messages about the disposition of criminal charges,
particularly “not guilty” verdicts; 2) now shapes third party and ac-
complice liability; and 3) should be used to generate procedural
rules, such as with respect to the burden of proof, for categories of
defenses. This Essay, building on important and largely unan-

13.  See, e.g., PAUL H. ROBINSON, STRUCTURE AND FUNCTION IN CRIMINAL Law 95-124
(1997).

14.  See supra notes 3-5 and accompanying text.

15.  See infra notes 67-70 and accompanying text.

16.  Cf Peter M. Tiersma, Asking Jurors to Do the Impossible (Loyola Law Sch. L.A., Legal
Studies Paper No. 2009-12, 2009), available at http://ssrn.com/abstract=1352093.
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swered criticisms by Mitchell Berman' and Kent Greenawalt,” sug-
gests that none of these goals can be usefully advanced through the
justification/excuse distinction. Accordingly, there is, so far, no
convincing support for the idea that the distinction is important to
the structure or operation of the legal system.

Part I proposes that defenses need not be categorized and la-
beled as precisely as crimes, either for jurisprudential or for
practical purposes. Because the various crimes have different pun-
ishments and moral implications, they must be precisely defined in
general and carefully ascribed in particular cases. By contrast, all
non-convictions have identical punishment and the same criminal
implications, and rest on the same general ground—given the pro-
cedural structure, there is insufficient evidence of guilt
Accordingly, functionally, a single category of acquittals is both ac-
curate and sufficient. Subcategories may be of interest for various
reasons, but do not have functions, and thus do not present the
same compelling practical need for sensible sub-categorization as
does, say, “homicide.” A “not guilty” verdict by itself provides all the
guidance necessary for future proceedings and punishment.

Part II addresses the major claim for the practical utility of the
Jjustification/excuse distinction: sending clear moral messages in
cases of acquittal. Professors Robinson, Dressler and others argue
that acquittal based on justification implies that the conduct was
good or tolerable, while acquittal based on an excuse defense ap-
propriately suggests that the conduct was undesirable. This
argument is not correct.

An acquittal on any ground, including, for example, a reason-
able doubt that any crime was committed, carries no legal
implication of good behavior. One reason for the moral neutrality
of acquittals is the burden of proof, necessitated by the inability of
trials to determine absolute truth. Strong evidence of guilt of mur-
der falling just short of the “beyond a reasonable doubt” standard
results in an acquittal, but does not imply that the defendant did
not in fact murder. This explains why no one in a bad marriage

17.  Mitchell N. Berman, justification and Excuse, Law and Morality, 53 DURE L.]. 1, 6
(2003) (“To be sure, so long as scholars are going to employ it, it’s important that they
should get the distinction right. But whether they should employ it at all is a separate ques-
tion, one about which I am frankly skeptical.”); Id. at 77 (“I hope to prod scholars to argue
for their favored articulations of particular defenses (like particular offenses) in terms of
good policy broadly conceived—justice, fairness, efficiency, administrability and the like—
not in terms of conceptual or logical truths.”).

18.  Kent Greenawalt, Distinguishing Justifications from Excuses, 49 Law & CONTEMP.
Pross. 89 (1986) [hereinafter Greenawalt, Distinguishing]; Kent Greenawalt, The Perplexing
Borders of Justification and Excuse, 8¢ CoLuM. L. REv. 1897 (1984) [hereinafter Greenawalt,
Perplexing Borders).
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with Robert Blake or O.J. Simpson would sleep easily. Similarly,
strong disproof of a self-defense defense to murder falling just
short of the prosecution’s required burden results in acquittal
based on justification, but does not mean that the defendant in
fact acted in self-defense.” Under our system, a conviction assigns
moral and legal guilt, but an acquittal does not necessarily indicate
moral or legal innocence.

Criminal trials could be restructured to provide moral messages,
but this would be no small project. Presumably, there is no point in
generating more specific, but inaccurate moral messages. Accurate
messages would require changing defenses and procedures so that
in addition to determining legal guilt, they generated morally
meaningful findings. Apparently no proponent of creating morally
meaningful verdicts has explained the specifics of how the criminal
justice system would be reframed to accomplish this end.”” The
constitutional, financial, practical and technical problems with this
project are daunting, and are probably sufficient to explain why it
has apparently never been attempted.

Part III addresses the claim that the justification/excuse distinc-
tion helps allocate aider and abettor liability under existing law.
The argument is that one helping a merely excused principal, say,
an insane killer, should not have a defense, but helping a justified
principal, one acting in self-defense, for example, should not be
punished. However, modern codes, appropriately, impose liability
based on the defendant’s conduct and mental state. Thus, the real
question is what the defendant thought they were doing. If a de-
fendant intended to aid a felonious killer but in fact aided a lawful
actor, they should at least be liable for attempt; by the same token,
a defendant who reasonably believed she aided lawful conduct
should not be condemned because the principal unexpectedly
turned out to be a criminal. On the modern view, whether the
principal was justified, excused or engaged in no criminal activity is
less important than is the evaluation of the defendant’s personal
culpability.

Part IV responds to the argument that classes of defenses should
be treated similarly. For example, Professor Dressler suggests all
excuses should have similar, higher requirements because they
represent bad conduct that the state should not encourage. Alter-

19.  Jurors Clear Millionaire In Murder Trial, KPRC HousToN, Nov. 12, 2003, htp://
www.clickZhouston.com/news/2628046/detail.html (on file with the University of Michigan
Journal of Law Reform); Rob Margetta, Logic, Not Emotion, Drove Chieppa Verdict, Jury Says,
THE STANDARD-TIMES (Mass.), Mar. 29, 2007, available at http:/ /www.southcoasttoday.com/
apps/pbces.dll/article?AID=/20070329/NEWS /703290367/1011/TOWN10.

20. The most elaborate attempt I am aware of is described infra note 77.
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natively, as Professor Fletcher suggests, perhaps all justifications
should have similar, higher requirements because the defendant is
claiming a benefit premised on a claim of good conduct. The
widely acknowledged possibility that justification defenses can be
satisfied with excuse conduct, and vice versa, make this sort of
categorical treatment unwise. Moreover, defenses in the same
group differ so widely that there is no compelling reason to treat
them identically without regard to their individual characteristics
and elements.

I. THE CorRE PROBLEM: DOES NON-PUNISHMENT REQUIRE
JusTIFicATION AS DOES PUNISHMENT?

Because punishment requires justification,” criminal liability
must be warranted on some set of moral and perhaps political”
grounds. A person cannot be punished without a convincing ra-
tionale to punish. The opposite is not the case; it is not true that a
person can avoid punishment only if there is a convincing ration-
ale not to punish.” Accordingly, analytical justification of

21.  E.g, Mitchell N. Berman, Punishment and fustification, 118 ETHICs 258 (2008); Paul
Butler, Retribution, For Liberals, 46 UCLA L. Rev. 1873, 1876 (1999) (“A basic moral obliga-
tion is to do no harm. Punishment, therefore, requires justification.”); Russell L.
Christopher, Time and Punishment, 66 Onio St. L.J. 269, 272 (2005) (“[I]nflicting punish-
ment requires justification . ... ” (citing R.A. Durr, TriaLs aND PuNisaMENTS 1 (1986) (“It
is agreed that a system of criminal punishment stands in need of some strenuous and per-
suasive justification . ..."”))); Markus D. Dubber, Legitimating Penal Law, 28 CaArRpozZO L. REV.
2597, 2597 (2007) (“As a form of state action, punishment requires a political, not merely a
moral, justification.”); Dan Markel, Are Shaming Punishments Beautifully Retributive? Retributiv-
ism and the Implications for the Alternative Sanctions Debate, 54 VAND. L. Rev. 2157, 2192 (2001)
(“Punishment requires justification because its potential modes of corporeal violence, in-
sults to one’s dignity or reputation, and restrictions on an individual’s liberty are all
otherwise illegitimate social practices in the context of a well-ordered society.”); Richard
Wasserstrom, Why Punish the Guilty?, 20 PRINCETON UNIv. MAG. 14 (1964) (“[Punishment’s]
infliction demands justification.”), reprinted in PHILOSOPHICAL PERSPECTIVES ON PUNISH-
MENT 328, 337 (Gertrude Ezorsky ed., 1972).

22.  Carol S. Steiker, Punishment and Procedure: Punishment Theory and the Criminal-Civil
Procedural Divide, 85 Geo. L.J. 775, 802 (1997) (“Some moral philosophers writing more
recently have insisted persuasively that the imposition of punishment by the state is indeed
distinctive and requires justification not only in moral, but also in political, theory.” (citing
Nicora LACEY, STATE PUNISHMENT: PoLITICAL PRINCIPLES AND COMMUNITY VALUES 13-14
(1988); Jeffrie G. Murphy, Marxism and Retribution, 2 PHIL. & PuB. AFr. 217, 221 (1973);
Michael Philips, The Justification of Punishment and the Justification of Political Authority, 5 Law
& PHiL. 393, 394 (1986))).

23.  That is, a “not guilty” verdict does not require proof beyond a reasonable doubt
that the defendant did not commit at least one element of the crime. Non-liability without a
convincing rationale for punishment pertains even if an individual has done something
wrong or undesirable, such as having forgotten a loved one’s birthday, inflicted a gratuitous
insult, failed to show up for work without notice or good reason, or caused injury, albeit in
the exercise of due care.
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punishment is logically prior to, or simultaneous with, defense; it
makes little sense to explore the precise contours of defenses until
there are identified circumstances where people can be legiti-
mately punished.

Logically and by their terms, the definitions of justification and
excuse presuppose an existing theory of criminal liability and pun-
ishment from which the conditions warranting criminal
condemnation have been developed. Everything not condemned
by those reasons is not criminal and not punishable, not primarily
because it is a justification, excuse or something else (although it
may be describable as such), but primarily (or at least sufficiently)
because it does not warrant punishment under the controlling set
of reasons.”

The circumstances permitting punishment define by negative
implication at least the general categories where punishment is not
permitted. Thus, the “lack of blameworthiness” associated with an
excuse defense is the absence of precisely the same “blameworthy
mental state” required by the theory of punishment as a predicate
for condemnation. The good or tolerable conduct exculpated by
justification defenses is the same good or tolerable conduct that
the theory of punishment has already determined should not be
punished. Thus, to the extent that a theory of punishment itself
dictates that extreme youth or reasonable response to an unlawful
assault precludes criminal conviction, the law does not need a dis-
tinct theory of justification and excuse that can be used to develop
particular defenses.

The elements of a defense are of course important. It may be
that the theory of punishment dictates every detail, including, for
example, whether a person assailed outside their home must (or
need not) retreat if possible before using deadly force, or that a
person who provokes an assault with insulting words is (or is not)
denied the right to use force in self-defense. Alternatively, it may be
that at a certain level of specificity, the force of the theory stops
dictating details, which can and must be supplied by courts or leg-
islatures, and thus that the elements of defenses can legitimately
vary from jurisdiction to jurisdiction. If the former, defenses are

24.  Leaving aside burden-of-proof issues, it is arbitrary whether the existence or non-
existence of a fact is made an element of an offense, or denominated a defense; the law
could provide, for example, that an element of a particular offense was that the defendant
was not a police officer, or that being a police officer was a defense that the state had to
disprove beyond a reasonable doubt. See Heidi M. Hurd, fustification and Excuse, Wrongdoing
and Culpability, 74 NoTre DaME L. REV. 1551, 1567 (1999) (“That the law has distributed the
criteria for nonculpable right actions between the prima facie case and the defenses is of no
moral concern . . . ."); Westen, supra note 1, at 299-301.
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artifacts of the theory of punishment; if the latter, they are inde-
pendent of it. But the categories of justification and excuse do not
have moral logic of their own, of equal rank to the moral theory of
punishment, pushing against and sometimes changing outcomes
that otherwise would obtain based on the theory of punishment
alone.

The functional differences between categories of conviction and
categories of acquittal also explain why greater moral rigor and
theoretical consistency in categorization is required for the former
than the latter. Within human capacity, a criminal statute may not
include non-punishable conduct or it will allow unjust convictions
for innocent behavior. But it is insufficient that all of the conduct
that a particular criminal statute describes is punishable. Statutes
must also be sufficiently precise that crimes are differentiated. An
operationalized moral theory might lead to the conclusion that
there should be two kinds of criminal conversion of property, say,
non-forcible theft and robbery, and that robbery should be pun-
ished more severely than theft without force. In those
circumstances, it would lead to injustice if the statutes were drafted
in a way permitting conviction for one when the factfinder found
the other. Without careful differentiation between crimes, offend-
ers might be over-punished or under-punished, and morally over-
condemned or under-condemned.

In any given case, much less categorical precision is required not
to punish than to punish. Non-conviction can be for any number
of legal, evidentiary, factual or policy reasons, some but not all of
which involve not having committed the offense, or recognition of
the existence of defenses. In spite of their diversity, all reasons
leading to a “not guilty” verdict, or, for that matter, any other situa-
tion in which a person is not convicted of a crime, share a limited
but fundamental similarity: they signify that operation of our best
moral theory, put into laws which are as good as we can make
them, subject to conditions believed to be justice-enhancing such
as legal procedures and burdens of proof, thus far, has not lead to
criminal condemnation.”

The morally agnostic nature of acquittals is doctrinally explicit.
As Justice Brennan said, writing for himself and Justices Marshall,
White and Stevens, “[A]n acquittal can never represent a determi-
nation that the criminal defendant is innocent in any absolute

25.  This argument presupposes that police and prosecutors make reasonable efforts to
ferret out crime, and are given reasonable resources with which to do so.



88 University of Michigan Journal of Law Reform [VoL. 43:1
sense.” For this reason, the Constitution permits use of evidence
of acquitted conduct to aggravate a sentence for a different
crime.” Less controversially, an acquitted individual may neverthe-
less face a civil suit, or negative personnel action.” Because
acquittal on any ground leaves open possible underlying circum-
stances ranging from actual innocence to factual guilt, no moral
message flows from the naked fact of a “not guilty” verdict, prop-
erly understood.” This includes dismissals or acquittals on
technical grounds.” The message “this acquittal carries with it no

26.  United States v. Scott, 437 U.S. 82, 107 (1978) (Brennan, J., dissenting); see also
United States v. Powell, 469 U.S. 57, 64-65 (1984) (explaining that a “not guilty” verdict
“does not show that [the jury was] not convinced of the defendant’s guilt.” (quoting Dunn v.
United States, 284 U.S. 390, 393 (1932))); United States v. One Assortment of 89 Firearms,
465 U.S. 354, 361 (1984) (“[A]n acquittal on criminal charges does not prove that the de-
fendant is innocent; it merely proves the existence of a reasonable doubt as to his guilt.”).

27.  United States v. Watts, 519 U.S. 148 (1997). This rule has been trenchantly crit-
cized. See, e.g., Barry L. Johnson, If at First You Don’t Succeed—Abolishing the Use of Acquitted
Conduct in Guidelines Sentencing, 75 N.C. L. REv. 153 (1996).

28.  See, e.g., MODEL PENAL CoDE § 3.01(2) (1980) (“The fact that conduct is justifiable
under this Article does not abolish or impair any remedy for such conduct that is available
in any civil action.”); FLETCHER, RETHINKING CRIMINAL L.aw, supra note 9, at 576-77 (“Justi-
fied conduct in violation of the definition is not wrongful, but neither is it perfectly legal, as
is conduct that falls outside the scope of the definition. This type of harmful conduct might,
for example, support tort liability for the harm done.”).

29.  See, e.g., Kansas v. Marsh, 548 U.S. 163, 180-81 n.7 (2006) (“While a not guilty find-
ing is sometimes equated with a finding of innocence, that conclusion is erroneous. . ..
Rather, [a reversal of conviction] indicates simply that the prosecution has failed to meet its
burden of proof.” (quoting People v. Smith, 708 N.E.2d 365, 371 (Ill. 1999))); People v.
Ewing, 458 N.W.2d 880, 883 (Mich. 1990) (“While the meaning of a valid criminal convic-
tion is clear . . . an acquittal does not necessarily mean that the defendant did not engage in
criminal conduct. ... As one court explained, ‘A verdict of acquittal demonstrates only a
lack of proof beyond a reasonable doubt; it does not necessarily establish the defendant’s
innocence . ... The jury needed only a reasonable doubt to acquit or quite plausibly it may
have returned its favorable verdict because of lenity.”” (quoting United States v. Isom, 886
F.2d 736, 738 (4th Cir. 1989))).

30.  Just as a lost object is always found in the last place one looks, when it is certain
that a prosecution cannot succeed, resolution of other characteristics of the case is moot,
and therefore properly back-burnered in a system required to make decisions about public
safety, justice, and liberty. Therefore, Professor Robinson’s contention that non-exculpatory
public policy defenses should be tr