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and intrastate conflicts.”” Similarly, the UN Charter’s human rights com-
panion, the Declaration, states that the “peoples of the United Nations
have in the Charter reaffirmed their faith in fundamental human rights, in
the dignity and worth of the human person.”” The Declaration stresses
the pledge made by UN member states, including Liberia and Sierra
Leone, to promote “universal respect for and observance of human rights
and fundamental freedoms”;”" asserts that every person has the “right to
an effective remedy by the competent national tribunals for acts violating
their fundamental rights granted him by the constitution or by law”;"
and mandates that the will of the people is the basis of the authority of
government and that every person has the “right to take part in the gov-
emment of his country, directly or through freely chosen
representatives.”” W. Michael Reisman considers the Declaration de-
claratory of customary international law,”” particularly article 21(3),
which provides that “[t]he will of the people shall be the basis of the au-
thority of government.”” The UN Human Rights Committee has
explicitly interpreted the Declaration’s descriptive acknowledgement of a
right of self-determination as an “essential condition for the effective
guarantee and observance of individual human rights.’*"

The Accra and Lomé€ agreements violated the spirit and substance of
the UN Charter and Declaration. They arguably undermined justice and
the rule of law and impinged on the dignity of the human person and
fundamental human rights by granting amnesty and power-sharing,
thereby denying war victims a venue and effective remedy for human
rights abuses. Consequently, the accords failed to promote universal re-
spect for human rights and sent the signal to future warlords, rebels, and
abusers that violence is an acceptable way to obtain political power and
economic rewards. The power-sharing provisions in the accords abro-
gated the right of self-determination of the domestic populations of
Liberia and Sierra Leone—their right to choose their state’s basis of au-
thority, their form of government, and representatives to act on their
behalf. It is clear that despite the existence of rules and doctrine to the
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contrary, the governments of Liberia and Sierra Leone contracted for,
and the UN and ECOWAS morally guaranteed, coerced peace agree-
ments in derogation of the aforementioned rules.

ii.International Covenant on Civil and Political Rights

The ICCPR recognizes that the “inherent dignity” and “equal and
inalienable rights of all members of the human family is the foundation
of freedom, justice, and peace in the world.””™ It asserts that the realiza-
tion of full civil and political rights can be attained only through
enabling environments where all facets of society may enjoy them, and it
obliges states to “promote universal respect for, and observance of, hu-
man rights and freedoms.””” By seemingly rewarding perpetrators of
human atrocities—in effect placing criminals on a higher footing than
their victims—the Accra and Lomé agreements do not appear to value
the dignity and equal rights of the casualties of armed conflict. The ac-
cords prevented war victims from gaining an “effective remedy” from a
“competent judicial, administrative or legislative authorities” and thus
generally impinged on the notion of respecting and observing human
rights enshrined in the ICCPR.

The ICCPR places a positive duty on states to conduct impartial hu-
man rights investigations and bring perpetrators to justice, regardless of
whether public (e.g., government officials in the Taylor and Kabbah re-
gimes) or private persons (e.g., RUF and LURD rebel group members
and mercenaries) are responsible for violating rights guaranteed in the
Covenant.”” The failure to do so “could in and of itself give rise to a
separate breach of the Covenant.”*® In addition, the ICCPR places a duty
on states to prevent a recurrence of breaches,™ which in the context of
Liberia and Sierra Leone would appear to include a duty not to empower
perpetrators of atrocities with the authority (e.g., government positions)

376. ICCPR, supra note 311, preamble. The Optional Protocol to the ICCPR (Optional
Protocol), which was adopted on December 16, 1966 (entry into force on March 23, 1976),
does not apply to the Accra Agreement because Liberia only became a signatory to the Op-
tional Protocol on September 22, 2004, after the Agreement came into force. Sierra Leone
however did accede to the Optional Protocol on August 23, 1996, nearly three years after the
Lomé Agreements entered into force; hence, it can be argued that the Government of Sierra
Leone’s amnesty provision in the Lomé Agreement constituted a breach of the Protocol, par-
ticularly its guarantee of the right of the individual to submit claims before it for breaches of
the ICCPR.
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to commit further human rights violations. Stated differently, the ICCPR
seems to prohibit states from giving amnesty to and power-sharing with
serious human rights abusers.

The ICCPR obligates states parties to effectively protect Covenant
rights, particularly the individual right to an effective remedy, which re-
quires governments, including Liberia and Sierra Leone, to “make
reparation” to war victims.™ In fact, the ICCPR requires both states to
provide effective remedies for any violation of the provisions of the
Covenant, especially those violations committed by government officials
and rebels acting in their territories.” Moreover, the provision of an ef-
fective remedy constitutes a nonderogable treaty obligation;™ hence,
without reparation “to those individuals whose Covenant rights have
been violated,” a state cannot discharge its obligation, critical to the
ICCPR, to provide a remedy.”® The failure to provide an effective rem-
edy to war victims, combined with policy determinations that force war
victims to live under the rule of their abusers, seemingly violates article
7 of the ICCPR, which seeks to protect the dignity and the physical and
mental integrity of the individual. In this sense, power-sharing can be an
unusually cruel way to make peace and serve the public good. It follows
that the Kabbah and Taylor regimes violated the ICCPR by not ensuring
that the Accra and Lomé agreements included an effective remedy for
victims of atrocities (e.g., torture or cruel, inhumane, or degrading
treatment) committed during their respective wars.

Moreover, sharing power under the accords seems to conflict with
the ICCPR’s principles of democracy and self-determination and hence
the freedom of Liberians and Sierra Leoneans to participate in the con-
duct of public affairs™ and determine their political futures—rather than
see political elites contract them away.” David Wippman notes that
while power-sharing may be “politically desirable and operationally fea-
sible,” it should not be assumed that it is “necessarily compatible with
international law or the policies that underlie it.”** He further states that
under contemporary international law, “self-determination has been
transformed in a large part into a democratic entitlement—that is, a right
to representative government shared by all of the people residing within
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a given state””” Moreover, General Comment 25 to the ICCPR recog-
nizes that the right of every citizen to take direct part in the conduct of
public affairs “lies at the core of democratic govemment based on the
consent of the people” and must be protected.”™ Political power-sharing
arrangements are incompatible with the ICCPR’s “right of political par-
ticipation” when citizens are denied meaningful participation in their
creation and thus the “political life of the state.”™"

The political elites that entered the accords abrogated the right of
self-determination of the peoples of Liberia and Sierra Leone by secur-
ing neither their participation nor their consent.” Still, the extent to
which the Accra and Lomé agreements violated the principle of self-
determination, arguably a nonderogable right, differed due to the wide-
spread support among Liberians for the insurrection that eventually led
to the resignation of Taylor and disbandment of his regime.” In contrast,
Sierra Leoneans heatedly contested the coup that displaced the Kabbal:
government. This dichotomy may explain why the “soft” power-sharing
in the Lomé Agreement does not appear to offend the principle of self-
determination to the same extent as “hard” power-sharing under the Ac-
cra Agreement. Nevertheless, the ICCPR does not permit states under
any circumstance to derogate from norms such as self-determination.

Another troubling aspect of the Accra and Lomé agreements was the
blatant failure of both the Liberian and Sierra Leonean governments to
ensure the accords entitled all persons in their territories to equal protec-
tion of the law, which includes, in particular, a right for war victims—as
a class—to seek judicial remedies for crimes committed against them
during war.™ All Liberians and Sierra Leoneans are entitled to the pro-
tections in the ICCPR without distinction of any kind—which precludes
the arrangement that granted amnesty to, and shared power with, war-
lords and rebels on one hand while politically and legally
disenfranchising war victims on the other. As previously noted, not even
during public emergencies or situations threatening the “life of the na-
tion” may states parties to the ICCPR derogate from their obligations

389. Id. at 228.

390.  U.N. Hum. Rts. Comm’n, General Comment No. 25: The Right to Participate in
Public Affairs, Voting Rights and the Right of Equal Access to Public Service (Art. 25),91,
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under the treaty if such action would be “inconsistent with their other
obligations under international law” (e.g., the ensuring of equal protec-
tion before the law).”™ Other obligations stem from treaty law and
customary international law, including the governing AU and ECOWAS
rules, as well as from nonderogable human rights norms. Moreover, the
governments of Liberia and Sierra Leone did not formally declare any
state of emergency or a right of derogation from their obligations under
the ICCPR.™ Hence, to the extent power-sharing offends the human
rights and democracy and governance-related norms in the ICCPR and
in international law generally, the Taylor and Kabbah governments
unlawfully entered into, and their institutional patrons (the AU,
ECOWAS and the UN) sanctioned, illegal peace deals under the ICCPR.

iii. International Covenant on Economic,
Social and Cultural Rights

Liberia signed the ICESCR before the Accra Agreement and there-
fore had at least a positive duty not to defeat its object and purpose, and
Sierra Leone acceded to the Covenant before the Lomé peace process
began.” The ICESCR recognizes that the “inherent dignity” and “equal
and alienable rights” of all people is the “foundation of freedom, justice
and peace”; in this respect all states are obligated to “promote universal
respect for, and observance of, human rights and freedoms.”** As previ-
ously noted, the amnesty and power-sharing provisions in the accords
appear to trample on the dignity of the individual by forcing Liberians
and Sierra Leoneans to exist, without an effective remedy, under the rule
of warlords.”™ On this point, article 5 of the ICESCR prohibits any state
(Liberia and Sierra Leone), group, or individual (Taylor, Kabbah, and
UN, AU, and ECOWAS officials) from engaging in any activity or act
aimed at the destruction or limitation of any of the rights or freedoms in
the Covenant,” which the power-sharing provisions in the accords
clearly do.

As previous sections demonstrate, similar to the Declaration and
ICCPR, the ICESCR states that all people have a “right of self-

395.  Id art. 4(1).

396. Id.

397. See VCLT, supra note 2, art. 18. The International Covenant on Economic, Social
and Cultural Rights (ICESCR) was signed and ratified by Liberia on April 18, 1970, and Sep-
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(May 12, 2004).
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determination” and hence the right to “determine their political status.”
States parties may only limit such rights to the extent domestic law al-
lows and only if such limitations are compatible with the “nature of the
rights” in the ICESCR and “solely for the purpose of promoting the gen-
eral welfare in a democratic society”*" Does sharing power unlawfully
with rebel groups responsible for committing human atrocities promote
the general welfare in a democratic society? Sharing power extra-
constitutionally itself is problematic, but doing so without the explicit
consent of Liberians and Sierra Leoneans interferes with their right of
self-determination and their freedom to determine their own political
status. Since Liberia and Sierra Leone were parties to the ICESCR when
the Accra and Lomé agreements were adopted, both states were duty-
bound to implement or operationalize its provisions. In this sense, forced
power-sharing impinges on the inherent dignity and freedom of war vic-
tims and others by embracing impunity and denying them the right to
choose their own form of government and their representatives.

iv. Conclusion

The preceding discussion demonstrates that the Accra and Lomé
agreements violated the fundamental tenets underpinning international
human rights law and corollary democracy and governance norms. The
intersection between human rights, democracy, and the rule of law in the
UN Charter, the Declaration, the ICCPR, and the ICESCR is critical, as
“one common catalyst for democracy is the rule of law—independent
and effective judicial systems that can force officials to act within their
legal authority” and not exceed it, irrespective of prevailing circum-
stances.” Sharing power with those responsible for directing or
committing war crimes and crimes against humanity undermines the es-
sence of the UN Charter, customary international law, and the gamut of
human rights conventions that disallow impunity for heinous crimes,
requires their investigation, prosecution, and punishment, and obligates
states to promote respect for the rule of law, justice, good governance,
and self-determination. By entering into the Accra and Lomé accords,
the governments of Liberia and Sierra Leone contracted away their
population’s basic human rights and governance entitlements guaranteed
in international law. In addition, the UN, the AU, and ECOWAS sanc-
tioned and thereby legitimized these otherwise unlawful peace
agreements for the apparent public good, in breach of the spirit and sub-
stance of their own constitutive agreements and universal international
law. The UN, however, is the most liable of the three institutions, given

401. Id. art. 4 (emphasis added).
402. Barnes, supra note 359.
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its supreme political standing and uncontestable legal obligation to main-
tain international peace and security, and given its bogus rhetoric about
protection and promoting human rights and democracy in Africa.

While the UN has a poor record of keeping the peace in Africa (con-
sider Rwanda in 1994 and Darfur, Sudan from 2003-present), it has
occasionally authorized and/or taken enforcement measures in Africa
under its Chapter VII powers to curb massive human rights violations
and threats to democratically-elected governments.” In the wake of the
1997 coup d’etat in Sierra Leone, UN Secretary-General Kofi Annan
stated that the “success of Africa’s third wave depends equally on respect
for fundamental human rights” and democratic rule.*” He has made the
case that

Africa can no longer tolerate, and accept as faits accomplis,
coups against elected government, and the illegal seizure of
power by military cliques, who sometimes act for sectional in-
terests, sometimes simply for their own. . . . Accordingly, let us
dedicate ourselves to a new doctrine for African politics; Where
democracy has been usurped, let us do whatever is in our power
to restore it to its rightful owners, the people.*”

Annan’s comments arguably marked the beginning of a pendulum
shift away from the UN’s practice of silence and inaction on issues it
traditionally considered internal or within the exclusive jurisdiction of
states—and to a new doctrine that overrides state sovereignty to protect
human rights and democracy.”” For example, Annan publicly expressed
concern over the extraconstitutional transfer of power in Togo in 2005,
commenting that it had “not been done in full respect of the provisions
of the Constitution.”™” He has also appealed to the international commu-

403. The Secretary-General, Report of the Secretary-General to the United Nations Se-
curity Council on the Causes of Conflict and the Promotion of Durable Peace and Sustainable
Development in Africa, para. 35-45, UN. Doc. A/52/871-S/1998/318 (Apr. 13, 1998); See
generally Levitt, The African Union Peace and Security Council, United Nations Security
Council and the Use of Force: The Case of Darfur, Sudan, supra note 303; Jeremy 1. Levitt,
Humanitarian Intervention in Africa: Africa’s Pathbreaking Model, 7 GLOBAL DIALOGUE,
Winter/Spring 2005; Levitt, African Interventionist States and International Law, supra note
303; Levitt, Humanitarian Intervention by Regional Actors in Internal Conflicts: The Case of
ECOWAS in Liberia and Sierra Leone, supra note 303.

404. Press Release, Secretary-General, Secretary-General Calls for Efforts to Unleash
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U.N. Doc. SG/SM/6245/Rev.1 AFR/9/Rev.1 (June 2, 2002).
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Successor, UN NEws SERVICE, Feb. 7, 2005, available at http://www.un.org/apps/news/
printnewsAr.asp™nid=13261 (last visited Mar. 23, 2006).
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nity to “ostracize and isolate putschists” and stray away from passive
verbal condemnations of illegal seizures of power.” Annan has gone as
far as to encourage ECOWAS to “deal” with duly elected governments
that, again, “violate constitutional norms and flout basic principles of
good governance,” an attitude that represents a serious departure from
the long-standing tradition of UN nonintervention in the internal affairs
of states—even when mass violations of human rights occur.” Whether
or not Annan’s statements and declaration are mere rhetoric or have real
import remains to be seen.

A recent Report of the Secretary-General to the UN Security Council
on the rule of law and transitional justice in conflict and post-conflict
societies considered peace, justice, democracy, and respect for the rights
of victims and the accused as “mutually reinforcing imperatives.”"* Nev-
ertheless, under Annan’s leadership the UN has morally sanctioned
several illegal transfers of power that violated national and international
law, including those in Liberia and Sierra Leone. Ironically, while con-
centrating its efforts on the immediacy of the security needs of at-risk
populations in places such as Liberia and Sierra Leone, the UN admits to
generally failing to “address the grave injustices of war [and] the root
causes of conflict,”'" thereby undermining justice and the rule of law."”
In the report, the UN stated that the “rule of law” is

a concept at the very heart of the Organization’s mission. It refers
to a principle of governance in which all persons, institutions and
entities, public and private, including the State itself, are account-
able to laws that are publicly promulgated, equally enforced and
independently adjudicated, and which are consistent with interna-
tional human rights norms and standards. It requires, as well,
measures to ensure adherence to the principles of supremacy of

408. Id.

409. The Secretary-General, Message to the Summit of Heads of State and Government
of the Economic Community of West African States, delivered by Mr. Ahmedou Ould-
Abdallah, Special Representative of the Secretary-General and Chief of UN Office for West
Africa, Accra, Ghana (Dec. 19, 2003).

410. The Secretary-General, Report of the Secretary-General to the United Nations Se-
curity Council on the Rule of Law and Transitional Justice in Conflict and Post-conflict
Societies, 1-2, U.N. Doc. $/2004/616 (Aug. 23, 2004).

411. See id. 1 4.

412. Id. § 6. The UN defines “justice” as an “ideal of accountability and fairmess in the
protection and vindication of rights and the prevention and punishment of wrongs. Justice
implies regard for the rights of the accused, for the interests of victims and for the well-being
of society at large. It is a concept rooted in all national cultures and traditions and, while its
administration usually implies formal judicial mechanisms, traditional dispute resolution
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law, equality before the law, accountability to the law, fairness in
the application of the law, separation of powers, participation in
decision-making, legal certainty, avoidance of arbitrariness and
procedural and legal transparency.”

The gap between UN rhetoric and action, particularly as it relates to
UN peacemaking prescriptions in Africa, presents a strange contradic-
tion. This rift does not simply present itself in the context of UN
speechifying and inaction but also in the realm of UN action and coun-
teraction.

The Credentials Committee of the UN, for example, refused to
credit, recognize, and grant UN General Assembly representation to the
so-called governments of Charles Taylor in Liberia (until he won elec-
tions in 1997) and Johnny Paul Koromo in Sierra Leone in 1997 (after he
overthrew Kabbah’s democratically elected regime), despite the fact that
Taylor and Koroma were in effective control of their states.** The Cre-
dentials Committee’s decision not to credit insurrectionists in Liberia
and Sierra Leone seems to have rested primarily “upon whether the ap-
plicant government was democratic and whether the applicant
government originally came to power by overthrowing a democratic
government.”"” Hence, while one body within the UN system took bold
stances vis-a-vis the normative value of what Thomas Franck has re-
ferred to as the “democratic entitlement,”'® other UN institutions, such
as the Office of the Secretary-General and the UN Security Council,
sanctioned the Accra and Lomé accords—which shared power with
many of the same actors that headed the de facto governments the Cre-
dentials Committee had originally refused to accredit."” In yet another
turnaround, the UN later formally backed the creation of the Special
Court for Sierra Leone, which was designed to “prosecute persons who
bear the greatest responsibility for serious violations of international

413. Id.

414. Matthew Griffin, Accrediting Democracies: Does the Credentials Committee of the
United Nations Promote Democracy Through Its Accreditation Process, and Should It?, 32
N.Y.U. J. INT’L L. & PoL. 725, 725, 726, 748 (2000). In fact, the Credentials Committee ac-
credited representatives of Samuel Doe’s government even though it lost power and Doe was
killed in 1990, and it also “accredited the delegation of the deposed, democratically-elected
government of President Kabbah of Sierra Leone.” Id. at 747.

415. Id. at 725, 726. According to Griffin, the central consequence of not being accred-
ited is the inability to participate in the business of the General Assembly. Id. at 729.

416. See generally Thomas Franck, The Emerging Right to Democratic Governance, 86
AM. JUr. INT’L L. 46 (1992).

417. As previously mentioned, the UN served as moral guarantor to both the Accra and
Lomé€ accords and endorsed them through the UN Security Council in, among others, resolu-
tions 1509 and 1260, respectively. These accords empowered senior advisers of Charles Taylor
(who, under the agreement, sought asylum in Nigeria) to maintain power in 2003 and likewise
empowered Foday Sankoh to violently challenge Kabbah’s regime in 1999.
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humanitarian law and Sierra Leonean law committed in the territory of
Sierra Leone since 30 November 1996 These persons included,
among others, the same individuals whose violent acquisitions of power
were rejected by the Credentials Committee (e.g., Taylor in Liberia in
1997 and Koroma and Sankoh in Sierra Leone in 1997) and later sanc-
tioned by, for example, the Lomé Agreement in 1999 (e.g., Sankoh in
Sierra Leone).

If the UN served as an example to states and other international in-
stitutions by consistently complying with its own rules and doctrine,
power-sharing would not pose such a dilemma for states immersed in
conflict. If it honored its responsibility to maintain international peace
and security in Africa,”® democratically constituted governments would
not be forced to make peace and share power with warlords and rebels.
In this context, UN inaction has directly and significantly contributed to
Africa’s culture of impunity, illegal peace, and, consequently, its instabil-
ity.

The concluding section discusses the major findings of this Article
and offers a conceptual way forward and a minimum set of standards
that power-sharing arrangements must meet to qualify as lawful.

VII. CONCLUSION

This Article exposes inherent legal and policy-related flaws in peace
prescriptions that force democratically constituted regimes to share
power with warlords and rebels. It reveals that coerced peace agreements
that mandate political power-sharing, such as the Accra and Lomé ac-
cords, blatantly violate domestic, subregional, regional, and international
rules, doctrines, and practices. The Accra and Lomé agreements each
violated at least 30 provisions in the Liberian and Sierra Leonean consti-
tutions. The accords also offended numerous and prevailing human
rights and democracy and governance-related treaty law and norms, as
well as regional and international customary law designed to protect
human rights and democracy, by force if necessary, and ensure account-
ability for atrocious crimes.*”” The Accra and Lomé agreements offered
no legal basis or authority to legitimize their extralegality, let alone their

418. Agreement Between the United Nations and Government of Sierra Leone on the
Establishment of a Special Court for Sierra Leone, U.N.-Sierra Leone, Jan. 16, 2002, Appen-
dix II, U.N. Doc. $/2002/246, available at hitp://www.sc-sl.org/scsl-agreement.html.

419. S.C. Res. 1631, U.N. Doc. S/RES/1631 (Oct. 17, 2005).

420. As previously noted, because this Article is limited to an examination of the legality
of power-sharing under human rights law and democracy norms, additional research is needed
to determine the extent to which international humanitarian law and refugee law may inform
the study of the legality of power-sharing.
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power-sharing provisions. It follows that they are derived from a lawless
black hole of unsubstantiated authority in which illegally sharing power
for the perceived good of peace is acceptable despite the existence of
well-established governing rules to the contrary.

Under the Accra and Lomé agreements, power-sharing was nothing
more than a euphemism for “guns for jobs,” despite the fact that, again,
there were and are rules that govern peace agreements in internal con-
flicts—rules that unequivocally prohibit sharing power extra-
constitutionally, let alone with warlords and rebels responsible for com-
mitting war crimes, crimes against humanity, and other atrocities.
Governments and international institutions are obligated to abide by their
own rules and those regional and international rules to which they sub-
scribe—rules that in turn play regulatory and determinative roles in
influencing the character of organizational and state behavior generally.
Accordingly, since the Accra and Lomé agreements did not acknowledge
the supremacy of domestic and international rules, they did not provide
war victims, among others, any legal venues or national organs in which
they could pursue criminal and civil complaints arising from the Libe-
rian and Sierra Leonean civil wars and seek effective remedies. As
previously noted, the accords also prohibited Liberians and Sierra
Leoneans from enjoying their right to self-determination (i.e., their right
to choose their own forms of government and leaders through democ-
ratic processes rather than through forced power-sharing). Thus, the
agreements violated the “democratic entitlement,” which, as Franck has
explained, is the principle under which governments derive their author-
ity and legitimacy from the consent of the governed, the agreements
further contravened the requirement of democracy that has entered inter-
national law, particularly in Africa, through new global standards
validating governments in the view of the international community.*'

When democratically constituted governments are forced to share
power illegally, the resulting agreement has two fundamental and iniqui-
tous consequences: it rewards and pacifies warlords and rebels with
political and economic power or prizes, and it creates some semblance of
peace and thus the false perception that there is little need for substantial
assistance from the international community, particularly the UN.
Hence, the only prizewinners of power-sharing are rebels, political elites,
and the international donor community—the former two groups reap the
rewards of de jure authority and power and the latter is spared from mak-
ing the vast expenditures needed to manage Africa’s civil conflicts.
International decisionmakers typically select the most cost-effective
route to resolving conflict from their menu of options, and subregional,

421. Franck, supra note 416, at 4647 (emphasis added).
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regional, and international organizations, especially the UN, too often
sanction quick fix solutions (i.e., power-sharing), despite the fact that
governing rules, state practice, and empirical data demonstrate that
“power-sharing governments retain the capacity for resorting to civil
war”** Stated differently, governments are more apt to degenerate into
warring factions when they are constituted unlawfully.

This Article argues that in order to make “legal peace,” decision-
makers should adhere to several principles when negotiating peace

arrangements:

+ Take stock of all governing rules before beginning peace ne-
gotiations.

e Allow governing rules to shape and influence the character of
negotiations (i.e., what is legally permissible and what is not).

+  Work within, not outside, the existing legal framework, using
governing rules as the minimum standard of acceptability.

e Be unswerving in mediatory approaches by sending consis-
tent messages to the relevant parties.

e Seek timely international support for rule-based approaches
using affirmative inducements such as recognition, aid, trade,
and support in reforming the security sector.”

» Ensure peacemakers remain in control of negotiations and the
implementation processes and do not allow warlords to retain
vetoes and rewards.

* Realize that the protection of human rights and democracy is
integral and not contrary to security and remember that inter-
national law prevails over domestic peace accords in any
conflict of law. As Crocker and Hampson have noted, “[t]he
lesson, then, is to not permit military policies to become un-
hinged or detached from the broader [legal and] political
purposes they are intended to serve. Also, timidity in the face
of armed militias is not effective—especially when the clock
is working in their favor.** It is the concern over security and
a resumption of war that provides the best rationale not to
share power with warlords and rebels who will undoubtedly
inject criminal and predatory behavior into the political cul-
ture.

422, Licklider, supra note 42, at 681.
423, Wippman, supra note 41, at 218.
424, Crocker & Hampson, supra note 18, at 69.
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* International donors and multilateral organizations taking part
in negotiation processes need to serve as legal guarantors—as
opposed to moral guarantors—in order to ensure adherence to
governing rules and protect fundamental legal rights. States
and multilateral institutions that sanction peace deals have a
positive duty to protect human rights and democracy and not
subvert them by sanctioning unlawful arrangements.

« Utilize international precedent or doctrine from international
bodies, such as the prodemocracy determinations of the UN
Credentials Committee, to influence negotiation processes
and political outcomes.

The cases of Liberia and Sierra Leone show that power-sharing at
the macro level benefits political elites, whether warlords or government
officials, by reinforcing Africa’s patrimonial political culture of govern-
ance “from above” while leaving low-level combatants and traditional
structures of authority——under which the majority of Africans live—at
the periphery. This occurs largely because peace agreements that include
power-sharing components are often made in haste, forged out of politi-
cal necessity and expediency, and because when a warlord “perceives
greater advantages for himself or his group from aggression, he is likely
to accept a second-preference solution [to victory] such as power shar-
ing”** In this context, for political elites, sharing power is a win-win
alternative to unfettered war. Whether warlord or democrat, these elites
choose political rewards as opposed to a continuance of war and its harsh
impacts on civil society; death and/or defeat on the battlefield; or com-
plete political and economic disenfranchisement at the hands of the
prizewinner. The most significant factors driving the need to share power
in the Accra and Lomé accords were not, as Sisk has noted, an apprecia-
tion of a shared destiny or pragmatism™ but the prospects of a worse
outcome—that is, the needs of Taylor and his cohorts to remain un-
scathed, alive, and wealthy and the needs of Kabbah and his followers to
remain in political power.”’

Under international law, states are responsible for resolving internal
disorder, curtailing the repressive conduct of their officials, and facilitat-
ing post-conflict justice; hence, on one hand, it may be immoral and
unlawful for a government to allow deadly conflict, with its dispropor-
tionate effect on civilians, to continue until reaching a “legal peace.” On
the other hand, it may be immoral, irresponsible, and unlawful to offer

425. Sisk, supra note 7, at 78.

426. Id.

427. Charles Taylor resigned as president and fled to asylum in Nigeria—taking with
him substantial wealth—to avoid being overthrown and likely killed by rebels.
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amnesty and share power for the perceived collective good if such action
requires placing the political and economic prerogatives of warlords and
rebels above the fundamental human rights and democracy entitlements
of war victims. The true-to-life tension between relieving the conditions
that produce human suffering and illegally sharing power with those who
are fundamentally responsible for creating instability and butchering
their populations would not exist if the UN honored its Charter-based
responsibility to maintain international peace and security.”*

The international community should no longer accept power-sharing
as the natural cost of the transition from civil war to nascent democracy.
Until decisionmakers stop viewing peace negotiations and processes
through solely political—rather than legal—lenses, the outcomes of such
negotiations will likely be unlawful and arguably politically infeasible.
When parties give law and politics equal consideration in peace negotia-
tions, peace becomes more durable because the rule of law remains
unscathed by political prerogatives. This does not mean the law alone
offers a more workable model for resolving protracted conflict than
purely political approaches, but it does mean viable models of conflict
resolution must seek to comply with governing domestic, regional, and
international rules.” As decisionmakers in Liberia and Sierra Leone
have demonstrated, “[w]ithout institutions to enforce the rule of law, po-
litical actors will ignore the public interest in favor of their private goals”
of maintaining power, privilege, and wealth through power-sharing, de-
spite the broader societal consequences.” While this Article clearly
shows there are domestic, subregional, regional, and international rules
that govern power-sharing in internal conflicts and proffers a checklist
for decisionmakers and peace guarantors, additional research must be
conducted that explores under what circumstances, if at all, embattled
regimes can make “legal peace” that allows for power-sharing and serves
the public good.

In the absence of UN Security Council action, governments must
fashion peace in accordance with governing rules. They must, depending

428. U.N. Charter ch. VIL

429. One analyst notes that power-sharing in Angola, Ethiopia, Rwanda, and Somalia
has rendered few positive results, arguing that “while power sharing or inclusion has been
cited as a necessary direction which African leaders should follow, it remains relatively un-
proven as a means of conflict resolution. There are, in fact, relatively few examples of
successful, formatised power-sharing in Africa which warrant its advocacy.” Ian S. Spears,
Understanding Inclusive Peace Agreements in Africa: The Problems of Sharing Power, 21
THIRD WORLD Q. 105, 106 (2000).

430. Barnes, supra 359, at 92.
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on the character of their political system,”' seek to obtain prior approval
from their legislatures before entering into any peace deals that abrogate
national and international rules and curtail fundamental freedoms. Legis-
lative approval or sanctioning is not difficult to acquire in most African
states, particularly those emerging from conflict, given Africa’s majori-
tarian and patrimonial political (spoils) systems that more often than not
rubber-stamp executive prerogatives.”” In the event legislative sanction is
not possible, governments should employ constitutionally-based emer-
gency powers to take whatever lawful actions are necessary to make
peace without infringing national and international rules. A state’s con-
stitutional framework and prevailing regional and international law
should serve as guideposts and allow the negotiation and implementation
of peace deals to unfold in a staged process based on the rule of law. At
the very least, if governments are unable or unwilling to honor governing
rules, any of their actions that exceed their constitutive powers must,
under international law, be supported by mass consensus—through, for
example, national referendums.

When neither legislative approval nor national consensus-building is
possible, governments forced to negotiate extralegal peace agreements
should seek to minimize the impact of any constitutionally impermissi-
bie action by relying extensively on executive powers. While under the
Liberian and Sierra Leonean constitutions emergency powers do not in-
clude the power to suspend, modify, or abrogate constitutions, they do
grant vast authority to make or suspend, modify, or abrogate any other
laws. Again, embattled governments should not violate organic constitu-
tional law or ignore their international obligations to their citizens in a
rush to peace but should work within existing legal frameworks for the
collective good of long-term peace and the creation of rule-based socie-
ties.

Part of the rationale for this approach lies in the fact that extralegal
peace agreements with amnesty and power-sharing components typically
receive little support from the public and often fail to secure lasting
peace. Seven years after the adoption of the Lomé Agreement, the politi-
cal situation in Sierra Leone remains extremely fragile, and socio-
political tensions and insecurity in Liberia have made it a powder keg. A
study by the Monrovia-based Liberian Transitional Justice Working
Group on attitudes about criminal justice for past atrocities found that 59
percent of Liberians “believe that faction leaders and commanders al-

431. Most African states have parliamentary-based common law systems, supposedly
with checks-and-balances between the executive, legislative, and judicial branches of govern-
ment.

432. The ex post facto adoption of the Lomé Peace Agreement (Ratification) Act by the
defunct Sierra Leone Legislature is a case in point.
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leged to have ordered or committed widespread human rights abuses
should be prosecuted in formal legal proceedings.””” The failure to
prosecute these individuals, combined with forced power-sharing, has
sown seeds of discontent into Liberia’s new sociopolitical order.”* War-
lords and rebels must understand that they will be held criminally and/or
civilly accountable or will otherwise be sanctioned for committing
atrocities while waging unjust and brutal wars to unseat democratically
constituted regimes. When the political dynamics within a state will not
permit holdingperpetrators of atrocities criminally accountable, deci-
sionmakers should pursue during peace negotiations other noncriminal
sanctions for the most serious abusers, including “removal from office,
demotion, naming, or some other public recognition that these persons
have not achieved impunity for their actions.” It follows, at a mini-
mum, that governments should not permit these abusers to hold public
office or share power.

Power-sharing in Africa, particularly in Liberia and Sierra Leone,
has led to a certain global apathy toward the continent—which explains
why evil men have been all too successful in using guns to acquire jobs.
If African states and their regional and global institutions and patrons
want to reverse the violent conflict, culture of impunity, and blatant dis-
regard for human rights law and democracy norms that have caused
massive conflicts, precipitated state collapse, and forced weak govern-
ments to share power, steadfast and resilient adherence to the rule of law
in peace negotiations is vital. Tyrants must no longer be rewarded for
terrorizing the majority.

433. HUMAN RIGHTS WATCH, LIBERIA AT A CROSSROADS: HUMAN RIGHTS CHALLENGES
FOR THE NEW GOVERNMENT 18 (2005) (citing ROSNER RESEARCH INC., NATIONAL CONSEN-
sus ON DEALING WITH WaR CRIMES REPORT 11 (2004)).

434. It is not simply the failure to prosecute that is problematic, but also the failure to
investigate serious violations of physical integrity, particularly torture, extrajudicial killings,
and forced disappearances, as required in the ICCPR, the European Convention for the Protec-
tion of Human Rights and Fundamental Freedoms, and the American Convention on Human
Rights.

435. Ratner, supra note 16, at 746-47.



