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States to maintain bases in Japan, and Japan's maintenance of a force of
its own. 6 The Liberal Democratic Party (LDP), formed in 1955, was a
coalition of centrists and right-idealists. Most business leaders shared
centrist views and supported ties with the West, although opinion was
split over rearmament, with strong proponents and detractors."

Left-idealists wanted a complete break with Japan's past, which
they saw as responsible for Japan's destruction. This group had a strong
pan-Asian identity. Although they were not Stalinists, they viewed the
Soviet Union and China as friendly and were strongly opposed to Ja-
pan's security relationship with the United States. Their pacifist ideals,
which they believed were both embodied and implemented in the Con-
stitution, were drawn from General Douglas MacArthur and then-Prime
Minister Shidehara Kijuro. 8 Left-idealists were supported by the main-
stream of the intelligentsia and by the public service segment of the
organized labor movement." On the political level, left-idealists found
representation for their views in the Japanese Socialist Party (JSP) and
the more radical Japanese Communist Party (JCP).

As Berger notes, these subcultures, the groups that represented them,
and the rough accommodations they reached in the 1950s and early 1960s
set the pattern for Japan's approach to security that became more firmly
embedded in the ensuing decades. There has, however, been a slow shift to
the center. Throughout the 1960s and the first half of the 1970s, support
for a minimal self-defense force rose, but a strong preference for non-
military means for defense continued.90 Centrist scholars and media began
to obtain a broader hearing.9' During the 1980s, growing economic power
and increasing trade tensions with the United States caused the right-
idealists, who had previously strongly supported the United States, to em-
phasize economic over military power.92 From the 1960s to the 1980s, left-
idealists continued to oppose militarism. The Japan Socialist Party saw
some gains in the 1960s and 1970s and continued to oppose militarism
and the U.S. alliance. Berger argues, however, that "[i]ncreasingly the
public began to view the JSP as mired in anachronistic thinking .... "9'
The JSP eventually moderated its defense policy when it joined the coali-
tion that wrested power from the LDP in 1993. It made further changes
when it joined with the LDP during the mid 1990s. 94 Also, in 1991, the

86. Id.
87. Id. at 76.
88. Id. at 59-60.
89. Id. at 73, 75-76.
90. Id. at 112-14.
91. Id. at 116-17.
92. Id. at 146-47.
93. Id. at 120-22, 163.
94. Id. at 184-85.
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party changed its name to the Social Democratic Party of Japan (SDPJ).95

Berger writes that immediately after the JSP came to power in the 1990s,

it appeared as if it would completely moderate its left-idealist stance.
However, this appearance was short-lived, as members of the SDPJ soon

objected strongly to the recommendation by leaders at the Japan Defense
Agency to amend Article 9.96

The result is that despite movement to the center, the current debates

continue to reflect the three political cultures and their views on de-

fense. At the same time, the relative waning in influence of the left-

idealist viewpoint, at least among the political parties, shows the close

relationship between policy positions and the groups that bear them.

Sunstein and Balkin's work indicates that while ideas may persist be-

cause of their merits, they also endure because of who bears them and
how successful these groups are in sustaining themselves over time.97

The JSP won a majority for the first and only time in 1947 and took part

in coalition governments in the Katayama and Ashida cabinets, although
it was not able to widen its base of support while in office.9 Internal

disputes, opposition from the United States, competition from the Japa-

nese Communist Party and left-leaning splinter groups, the consolidation

of power in the LDP from 1955-1993, and the gradual discrediting of the
JSP's economic policies, especially as Japan's economy mushroomed,

all combined to prevent the JSP from becoming a dominant force in

Japanese politics. 99 Richard Mason and John Caiger argue that the So-
cialists have aligned more with the LDP on foreign policy issues, largely

because of the durability of the U.S.-Japan alliance, trade problems with
the United States, growing economic power, and world conditions) °°

The passage of time may have revealed the positions initially taken by

the JSP as untenable on their merits, but the relationship between

95. RICHARD SIMS: JAPANESE POLITICAL HISTORY SINCE THE MEIJI RENOVATION:

1868-2000, at 335. (2001). In 1996, a significant number of more conservative members of
the SDPJ left to join the newly forming Minshuto, or Democratic Party. Id. at 349.

96. BERGER, supra note 82, at 185.
97. Balkin makes this point in connection with scientific information. In his view,

scientific truths can be compelling, but often the audience must be trained to perceive the
value of such truths. "[E]ven the most indubitable of truths may require elaborate institutions

of education ... if they are to be preserved and propagated." BALKIN, supra note 3, at 86.
Without such institutions, "the true beliefs that they propagate may become extinct as well."
Id.

98. See SIMS, supra note 95, at 255-58.
99. See id. at 261, 264, 283-84, 308, 313, 335-37, 348-49 (discussing developments

in the history of the JSP). According to Sims, the JSP's decision to lead a coalition govern-
ment required it to make compromises that alienated its supporters and exacerbated internal
divisions. Id. at 257. Moreover, the JSP's rise to power coincided with a shift in U.S. Occu-
pation policy from social reform (several aspects of which were championed by the JSP) to
economic development. Id. at 258.

100. R.H.P. MASON & J.G. CAIGER, A HISTORY OF JAPAN 369 (rev. ed. 1997).
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deliberative groups and the positions they take is a complex one in
which each affects the other.

Because of the important role they play in the amendment process, I
pay particular attention to the political subcultures as they are manifested
in the political parties.'0 ' (However, it is important to note that national se-
curity issues and Article 9 are being debated by the government bureaucracy,
media, academics, business associations, and other interest groups, many of
which can trace their origins to the immediate postwar period, if not even
earlier.'0 z) Japan's parties are famous for their factionalism. Berger writes,
"Factional struggles in Japan are fierce, merciless, and relentless." '13 By

101. For a recent discussion of Japanese postwar politics, see SIMs, supra note 95.
102. For a discussion of the groups influential in the formation of Japanese foreign

policy, see GREEN, supra note 21, at 47-69. A thorough examination of the process of socie-
tal consensus building would examine the role that other deliberative groups, including non-
governmental organizations, play in the larger Japanese society; however, it is not within the
scope of this paper to do so. For recent discussions of such groups in Japan, see the collec-
tion of essays in THE STATE OF CIVIL SOCIETY IN JAPAN (Frank J. Schwartz & Susan J. Pharr
eds., 2003). As Veronica Taylor observes, the views of policy makers and other aspects of the
revision debates are broadly accessible to such groups, as well as the Japanese public. De-
velopments in the debates are widely reported in the press, a voluminous amount of material
produced by the constitutional research commissions is available on the Internet as part of
recent government policy promoting transparency in decisionmaking, and several groups on
different sides of the debates have disseminated their views online. Interview with Veronica
Taylor, Director, Asian Law Center, University of Washington, in Seattle, Wash. (Aug. 10,
2005). The net effect is that it is possible for interested groups and members of the public to
familiarize themselves with the various sides of the debate and the positions of others. In this
sense, it is possible, in my view, to speak of a national conversation on constitutional revi-
sion. This conclusion, however, is tentative. Laurie Freeman argues although the Internet
creates the potential in Japan for greater involvement by non-governmental organizations in
policy-making, these developments are recent and are preceded by what Freeman views is
the relative homogenization of the Japanese media. Laurie Freeman, Mobilizing and Demobi-
lizing the Japanese Public Sphere: Mass Media and the Internet in Japan, in THE STATE OF
CIVIL SOCIETY IN JAPAN 235 (2003).

103. BERGER, supra note 82, at 81. For further discussion of factions in Japanese poli-
tics, see TAKETSUGU TSURUTANI, POLITICAL CHANGE IN JAPAN (1977). Tsurutani attributes
factionalism within the LDP to traditional reciprocal relationships between older superiors
(oyabun) and younger subordinates (kobun) that exist throughout Japanese society, and the
fact the LDP originated in the 1950s from an amalgamation of several different parties, each
with their own sets of relationships and loyalties. Id. at 97-105. Attempts were made in the
1990s to reform factionalism within the LDP, but factions continue out of recognition of their
usefulness in selecting the party president and the role they play in bringing some cohesion
within such a large party. See Liberal Democratic Party of Japan, The Organization of the
LDP: LDP Policy Groups (Factions), at http://www.jimin.jp/jimin/english/overview/lO.html.
(last visited Sept. 29, 2005)(recognizing eight 'policy groups' or factions) See also J. MARK
RAMSEYER & FRANCES MCCALL ROSENBLUTH, JAPAN'S POLITICAL MARKETPLACE 59-79
(1993) (discussing the positive uses of factionalism in the LDP). Mason and Caiger argue
that "personal and intergenerational feuds" were responsible for the LDP loss of power in
1993. MASON & CAIGER, supra note 100, at 371. Mason & Caiger note that factionalism has
historical roots. It was present in party politics after the establishment of the Meiji Constitu-
tion and into the Taisho era. Id. at 292, 330. See also GORDON MARK BERGER, PARTIES OUT
OF POWER IN JAPAN, 1931-41 16 (1977) (discussing the oyabun/kobun structure of the po-
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necessity, faction leaders are forced to enter into temporary alliances with
other factions to implement their policies. "Such alliances, however, are
marriages of convenience, lasting for relatively short periods before the
leaders' mutually exclusive desires for power lead them to seek new al-
lies."'04 This makes it difficult for any one political leader to bring about
sweeping change within even her own party, let alone among others.' 5

Recall Sunstein's concern that intra-group dynamics tend to cause polari-
zation in deliberative groups.'°6 One could well understand how the need
for younger faction members to adopt and support the views of their lead-
ers and to signal loyalty could lead to polarization. Party factionalism
within the major Japanese parties indicates deliberative groups are often
loose associations of smaller, more cohesive deliberative groups. This
raises a question about the ability of such groups to reach consensus. Con-
tact with other deliberative groups may help groups put themselves in the
shoes of others and expose them to a wider pool of arguments. If delibera-
tive groups are highly factionalized, however, it is possible such contact
will not lead to "better" decisionmaking, as attempts to accommodate the
views of another deliberative group could disrupt the equilibrium within
one's own group. Further, once a party has taken a particular position re-
garding defense, fleeting political power may make it difficult to change.

The Diet is controlled by a coalition of the Liberal Democratic Party
and the New Komeito. The recent House of Representatives elections
greatly strengthened this coalition. As of September 21, 2005, the
LDP held 295 of 480 seats in the House of Representatives'07 and 113
of 242 seats in the House of Councillors.' ° The LDP issued a new draft
constitution in late October.' 9 Consistent with LDP recommendations
from the party's inception,"" the LDP draft retains the paragraph 1 war

litical parties during the Taish6 and early Sh6wa periods); PETER Duus, PARTY RIVALRY AND

POLITICAL CHANGE IN TAIsH6 JAPAN 169-72 (1968) (discussing internal divisions within the
political party, Seiyukai, during the 1920s).

104. BERGER, supra note 82, at 81-82.
105. See, e.g., MIKisO HANE, MODERN JAPAN: A HISTORICAL SURVEY 392 (3d ed. 2001)

("Intraparty factionalism kept the LDP from becoming a steamrolling power machine.").
106. See infra text accompanying notes 57-63.
107. House of Representatives, Strength of Political Groups in the House of Represen-

tatives (Nov. 29, 2005), at http://www.shugiin.go.jp/index.nsf/html/index-e-strength.htm. In
addition to the seats held by parties, there are three independent and two vacant seats.

108. House of Councillors, Strength of the Political Groups in the House of Councillors
(Oct. 25, 2005), at http://www.sangiin.go.jp/eng/member/f d_3.htm. In addition to the seats
held by parties, there are five independent seats.

109. Jiyihnint6, Shinkenp6 s6an [New Draft Constitution], Oct. 28, 2005, at
www.jimin.jp/jimin/shinkenpou/shiryou/pdf/051028_a.pdf [hereinafter LDP Draft].

110. Jiyflminshuto Kenpo Chosakai [Liberal Democratic Party Constitutional Research
Commission], Kenp6 Kaisei no Mondaiten [Issues for Constitutional Revision] (Apr. 28,
1956), reprinted in KENP6 "KAISEI" NO STEN, supra note 17, at 535, 537-38 (arguing that
while the fundamental spirit of the renunciation of war in paragraph 1 should be maintained,
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renunciation clause but confirms the right to engage in self-defense. The
draft makes several changes to paragraph 2. First, it clarifies that Japan
has the right to maintain a self-defense "military force" (jiegun)"' under
the authority of the prime minister for the purpose of preserving Japa-
nese peace and independence and the safety of the state and its
citizens."2 The amendment would thus make expressly constitutional the
right of Japan to use force for self-defense and maintain a military to
exercise such force. Second, the military force would, pursuant to stat-
ute, be permitted to participate in international activities to preserve
international peace and security."3 This change would obviously confirm
Japan's ability to engage in UN peacekeeping operations. The draft does
not directly address collective self-defense, but the broad amending lan-
guage could be interpreted as allowing the SDF to engage in such
activity to the extent it can be construed as part of international coopera-
tive measures to preserve international peace and security. Finally, the
new military force would be permitted by statute to promote public or-
der and protect the lives or freedom of the people.' 14 These amendments
thus attempt to resolve the three major constitutional issues raised by
Article 9 (concerning the SDF, the Japan-U.S. security agreement, and
UN peacekeeping) by codifying the status quo and taking into account
recent legislative expansions of the SDF's emergency powers. Major
business organizations"' and the influential Yomiuri Newspaper group
share these substantive positions on national security."6

paragraph 2 should be amended to confirm the constitutionality of a defense force bound by
the principle of minimum necessary force).

111. This is opposed to the present self-defense force (jietai).
112. LDP Draft, supra note 109, art. 9, para. 2, clause 1.
113. Id. art. 9, para.2, clause 3.
114. Id. art. 9, para.2, clause 3. As discussed earlier, the Diet has already passed legisla-

tion enabling the SDF to act in emergencies. See supra note 28.
115. See, e.g., Keidanren, the Japan Association of Corporate Executives, and the Kan-

sai Association of Corporate Executives. Nippon Keidanren, Looking to Japan's Future:
Keidanren's Perspective on Constitutional Issues (Jan. 18, 2005), at http://www.
keidanren.or.jp/english/policy/2005/002.html [hereinafter Keidanren Position Paper] (a trans-
lation of a longer Japanese paper, Nippon Keizai Dantai Rengokaiai [Keidanren], Waga Kuni
no Kihonmondai o Kangaeru [Considering Our Country's Fundamental Issues], at
http://www.keidanren.or.jp/japanese/policy/2005/002/honbun.html#part4); Keizai D6yfikai
[Japan Association of Corporate Executives], Atarashii Heiwa Kokka o Mezashite [Aiming
for a New Nation of Peace] (July 1994), in KENP6 "KAIsEI" NO SOTEN, supra note 17, at 145,
156; Kansai Keizai D6yukai Anzenhosh6 Iinkai [Kansai Association of Corporate Executives
Security Committee], Teigen Shinrai sareru Nihon_[Proposal: A Japan that is Trusted] (Mar.
1994), in KENP6 "KAIsEI" NO S6TEN, supra note 17, at 116, 131-32; Kansai Keizai D6yiikai
Kihonmondai Bukai [Kansai Association of Corporate Executives Basic Issues Section Meet-
ing], Nihonkoku Kenp5 o Kangaeru [Considering the Constitution of Japan] (Apr. 1994).

116. The Yomiuri Newspaper group has published a series of proposed revisions to the
Constitution, beginning in 1994 and extending most recently to 2004. KENP6 KAiSEi: YOMI-
URI SHIAN 2004NEN [Constitutional Revision: Yomiuri Draft 2004] 327 (Yomiuri Shinbun
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The New Komeito," 17 the LDP's current coalition partner, holds 31
seats in the House of Representatives " ' and 24 seats in the House of
Councillors.119 In a policy statement issued in 1999,120 the party argued
that the renunciation of war in Article 9 must remain the cornerstone of
Japanese foreign policy and national security. It supports a strengthened
U.S.-Japan security relationship, but it believes collective self-defense is
unconstitutional and rejects changing the government's interpretation
against collective self-defense. The New Komeito did, however, support
legislation that allowed for consolidated response to national threats,
including terrorism. It also supports Japanese participation in UN
peacekeeping operations and helped in the passage of the Peacekeeping
Operations Law. 121

Minshiit6, or the Democratic Party of Japan, holds 112 seats in the
House of Representatives 12 and 82 seats in the House of Councillors. 12

1

In a provisional position paper released in 1999,114 Minshiit6, in advance
of the establishment of the constitutional research commissions, ex-
pressed support for a wide ranging examination of the Constitution and
security issues. It accepts what it views to be a consensus among the
Japanese people that neither the use of force for self-defense nor the
SDF are unconstitutional, 12 and it accepts the concept of minimum nec-
essary force. 12 It thus reflects centrist views on defense. Minshiit6 also
supports Japanese participation in UN peacekeeping operations, but it
opposes engagement when the use of force is involved or when the
armed forces of individual countries act under Security Council

ed., 2004) (2000 and 2004 proposed drafts) [hereinafter YOMIURI SHIAN 2004NEN]; Yomiuri
Shinbun, A Proposal for the Revision of the Text of the Constitution of Japan, reprinted in
HOOK & MCCORMACK, supra note 12, at 55 (1994 proposed draft).

117. The New Komeito and its predecessor, Komeito, emerged from Soka Gakkai, a
Buddhist religious movement that gained popularity in the 1950s and 60s. TSURUTANI, supra
note 103, at 151-53.

118. House of Representatives, supra note 107.
119. House of Councillors, supra note 108.
120. New Komeito, Key Policy Initiatives (Nov. 4, 2002), available at

http://www.komei.or.jp/en/policy/index.html.
121. Id. ch. 5.2.1. New Komeito appears to leave at least some room for collective self-

defense within the Japanese homeland. It argues collective self-defense is "an unacceptable
option in any military contingency beyond the borders of Japan." Id.

122. House of Representatives, supra note 107. The number also includes the so-called
Club of Independents. Minshfto was formed in 1998 with the combination of four parties: a
former Democratic Party of Japan, the Good Governance Party, the New Fraternity Party and
the Democratic Party. In 2001, it merged with the Liberal Party, headed by Ichiro Ozawa.

123. House of Councillors, supra note 108.
124. DEMOCRATIC PARTY OF JAPAN, THE DEMOCRATIC PARTY OF JAPAN'S BASIC POLI-

CIES ON SECURITY (Provisional Version) (June 1999) available at http://www.dpj.or.jp/
english/policy/security.html.

125. Id. § 11(2).
126. Id. § 11(6)3.
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resolutions. 127 The party supports the U.S.-Japan security agreement, but
its policy has been to oppose collective self-defense 12 and it considers
this issue irresolvable by a change in the government's interpretation of
Article 9.129 In a more recent foreign policy statement by Minshiita's
former president, Okada Katsuya, the party supports furthering coopera-
tion with the United States in peacemaking and nationbuilding in the
Asia-Pacific Region, but it calls for SDF deployments to be made under
the United Nations framework in other regions, including the Middle
East and Africa." A proposed draft set of revisions to the Constitution
is expected in early 2006.

The JCP has nine seats in both the House of Representatives and the
House of Councillors.' The party has consistently opposed Japanese
rearmament and calls for what it terms the complete implementation of
Article 9, including the abrogation of the U.S.-Japan Security Treaty and
the dismantling of the SDE1 2 It has been active in organizing public
opposition to changes to Article 9 by sponsoring public events opposing
amendments and locally organized Article 9 clubs.

The SDPJ, as discussed earlier, is a remnant of the JSP. It has seven
seats in the House of Representatives and six seats in the House of
Councillors.'33 The SDPJ opposes any changes to or reinterpretations of
Article 9 that would give the SDF constitutional status or would allow
the SDF to be deployed abroad, even under UN auspices. 1

1
4

It is important to note that the public has largely resisted amend-
ments throughout most of the history of Article 9. Popular opinion in
Japan continues to oppose militarism; however, polls have shown recent
changes. According to a survey conducted by the Asahi Shinbun (a ma-
jor Japanese newspaper) in 2001, most Japanese were in favor of
revisions to the Constitution, but over 70 percent opposed amendments

127. Id. § 11(4).
128. Id. § 11(6)4.
129. Id. § 11(5).
130. Okada Katsuya, 'Hirakareta Kokueki' o Mezashite: Ajia soshite Sekai to tomo ni

Ikiru [Aim at an Open National Interest: To Live Together with Asia and then the World] at
11-12 (May 18, 2005), available at http://www.dpj.or.jp/vision/honbun.pdf. Although Min-
shfit6 supports continuing relations with the United States, it argues Japan should not support
post September 11 th U.S. unilateralism and preemptive strikes. Id. at 11-12.

131. House of Representatives, supra note 107; House of Councillors, supra note 108.
132. JAPANESE COMMUNIST PARTY, PROGRAM OF THE JAPANESE COMMUNIST PARTY art.

12 (Jan. 2004), available at http://www.jcp.or.jp/english/23rd-congress/program.html.
133. House of Representatives, supra note 107; House of Councillors, supra note 108.
134. SHAMINTO, KENP6 0 MEGURU GIRON NI TsUITE NO RONTENSEIRI [A COMPEN-

DIUM OF ISSUES CONCERNING THE DEBATES SURROUNDING THE CONSTITUTION] available at
http://www5.sdp.or.jp/central/topics/kenpou0310.html (last visited March 10, 2005).
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to Article 9."' Recent surveys indicate that resistance to revising Article
9, while still strong, has waned. The Yomiuri Shinbun reported that in a
poll conducted in April 2005, 61 percent of respondents favored revising
the constitution to reflect changing times, although only 44 percent of
respondents favored revisions to Article 9.136 In another survey con-

ducted in June 2005 by the Tokyo Shinbun, 42 percent of respondents
said there was no need to revise Article 9, while 35 percent said revi-
sions were necessary. 137 Of those who support change, 48 percent want
the constitutionality of the SDF established, 29 percent want the SDF to
be able to participate in international cooperation, and 20 percent said
limits should be placed on the use of force.I38 Of those polled, 59 per-
cent opposed the right of collective self-defense.

B. The Process

The Japanese understanding of law as a product of consensus under-
scores a deep concern for process. In describing ordinary statutes, Haley
writes: "Once enacted as legislation, legal rules acquire as a result at
least the perception of consensus an exceptional legitimating influence.
Even the most initially controversial legal rules, if enacted after a long
period of discussion and debate, can be viewed as an expression of na-
tional community agreement." '39 This emphasis on discussion and

debate-and the legitimacy that derives from it-reflects two concerns:
first, that every issue be considered thoroughly; and second, that every-
one be heard.

In that vein, as constitutions set out the major structural features of a
polity, they also impose amendment requirements that often place a drag
on the alteration of the structure by ordinary political processes. Under
Article 96, amendments to the Japanese Constitution require the two-
thirds vote of each house in the Diet and ratification by the people
through majority vote at a special referendum or election.'4n Although
these requirements do not appear to be particularly onerous when

135. Commission Report Should Spark Public Debate, ASAHI SHINBUN (Nov. 4, 2002).

See also Shimoyachi Nao, Public More Gradually Accepting of Constitutional Change, JA-

PAN TIMES (May 3, 2004), (reporting that polls indicate a majority favors revisions to the

constitution but opposes changes to Article 9).
136. 61% Support Constitutional Revision, THE DAILY YOMJURI (Apr. 8, 2005), at 2.

137. 64% Say Revision Constitution is Necessary: Poll, Japan Policy & Politics, TOKYO

SHINBUN (June 13, 2005).
138. Id.
139. HALEY, supra note 81, at 36.
140. KENP6, art. 96. At present, this would require 320 out of 480 votes in the House of

Representatives (including the two vacant seats) and 162 out of 242 votes in the House of

Councillors (rounding up).
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compared to other constitutions,14
1 they have set a high bar in the Japa-

nese context. Several commentators observe how the distribution of
power among Japan's parties has made it very difficult to amend the
Constitution. As discussed earlier, the once powerful JSP was opposed
to remilitarization for decades, and the JCP remains so. Honda Akihiro
observes that even during the period when the LDP was clearly domi-
nant, it never held enough seats to meet the two-thirds requirement.' 42 In
his assessment of the unsuccessful attempt to revise the Constitution in
the 1950s and 1960s, John Maki attributes this failure in part to the in-
ability of the LDP to clear the two-thirds hurdle.43

Given these political constraints, great care has been taken to ensure
there is sufficient agreement to meet the two-thirds and majority vote
requirements. For the LDP and the New Komeito, this task is easier fol-
lowing the September elections because the coalition now has enough
seats in the House of Representatives to meet the two-thirds require-
ment. At the same time, this is not the case in the House of Councillors.
In this sense, Article 96 has functioned as a precommitment device as
understood by Elster. It has slowed proceedings, and the achievement of
the two-thirds vote in the House of Councillors and a majority vote in a
referendum will require negotiation among the various deliberative
groups in Japan. Moreover, this process resonates well with the Japa-
nese value on consensus in lawmaking and the legitimizing effect
consensus-based procedures have on the resulting laws.'" Any amend-
ment that survives the Article 96 process will probably receive broad

141. The U.S. Constitution, for example, requires that two-thirds of both houses of
Congress or two-thirds of the legislatures of the states propose any amendments, and that
such amendments be ratified by three-fourths of the states, either through their legislatures or
through constitutional conventions. U.S. CONST. art. V. Honda Akihiro, relying on a study by
the National Diet Library of 71 national constitutions, points out that 61 countries require
super majority votes of the relevant legislative bodies to amend their constitutions. Countries
like Brazil require a three-fifths majority, and Mongolia requires a three-fourths majority
vote. Honda Akihiro, Dai 96j6: Kaisei ni wa takai haadoru [Article 96: for amendments, a
high hurdle] CHUNICHI SHIMBUN, available at http://www.tokyo-np.co.jp/nihonkoku-
k/txt/20050617.html. Honda also observes since the end of the Second World War, Germany
has revised its constitution 51 times, and Italy has revised its constitution 13 times. Of the 71
nations, only Japan and Denmark have not amended their constitutions. Id.

142. Honda, supra note 141. An LDP attempt in 1956 to obtain a greater majority by
proposing that the electoral system be changed to a single-member constituency system was
met with severe criticism. SIMS, supra note 95, at 277-78.

143. John M. Maki, Introduction in JAPAN'S COMMISSION ON THE CONSTITUTION, supra
note 32, at 9.

Honda also points out there are still no set provisions for the public referendum in
place. Honda supra note 141.

For a discussion of the debates concerning amendments to Article 96, see House of
Representatives CRC Final Report supra note 1, at 444-50; House of Councillors CRC Final
Report supra note 1, at 213-17.

144. See supra text accompanying notes 78-81.
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acceptance, not necessarily because of broad agreement on the sub-
stance of the amendment, but because the negotiations between parties,
as required by the clause, give the amendment legitimacy within the
Japanese political environment.

At the same time, Article 96 may have negative effects, an unin-

tended consequence inherent in heuristic tools. Depending on the social
setting, formal requirements for amendment in combination with too

many deliberative groups might lead to deadlock instead of consensus.
If it is too difficult to amend a constitution, the document risks being
unresponsive to the felt needs of a society and thereby losing legitimacy.
Some groups in Japan criticize Article 96 for this reason and press for
revisions to that article. 4 5 Moreover, in the case of Japan, it can be ar-
gued that the difficulty of amending the Constitution, coupled with the
Japanese judiciary's decision not to weigh in on defense matters, 4 6 has
contributed to the perpetuation of the interpretive controversies dis-
cussed in Part I and has in turn raised questions about the effectiveness
and legitimacy of Japanese constitutionalism and of Japanese law in

145. See, e.g., Institute for International Policy Studies, Proposal Concerning Revision

of the Constitution of Japan 4 (2005); Keidanren Position Paper, supra note 115. This does

not mean Article 96 is the sole reason for the caution with which the Japanese leadership is

approaching this process. Some of the care can be attributed in part to fears of an adverse

reaction from the public. See, e.g., SIMs, supra note 95, at 339 (arguing that the LDP re-

frained from seeking amendments to the constitution out of fear of public backlash and the

reaction of the opposition parties).

146. The Constitution of Japan expressly provides for judicial review, KENPO, art. 81,

and from time to time cases have been brought that have challenged the constitutionality of

the SDF or the presence of U.S. bases in Japan. However, the Supreme Court has usually

used a form of the political question doctrine to find that these kinds of controversies are not

within the competence of the courts. In Sakata v. Japan (The Sunakawa Case), 13 KEISHU

3225 (Sup. Ct., Dec. 16, 1959), the Supreme Court of Japan overturned a decision of the

Tokyo High Court and found Article 9 did not prevent Japan from entering into security ar-

rangements with another country. However, it also found it was beyond the scope of judicial

review to determine whether the presence of U.S. military bases in Japan violated Article 9.

In Minister of Agriculture, Forestry and Fisheries v. Ito (The Naganuma Nike Missile Site

Case II), 27 GY6SAI REISH5 1175 (Sapporo High Ct. Aug. 5, 1976), the Sapporo High Court

found the question of whether the Self-Defense Force was constitutional under Article 9 was

a question of state governance and a political act. These remarks should not be taken as a

criticism of the Japanese judiciary. The Japanese courts are certainly not the only ones that

defer to the political branches in defense and foreign policy. In the United States, for exam-

ple, courts have often used doctrines, such as political question and standing, to refrain from

intervening in government actions when national security or defense policy is involved. In

the U.S. context, this deference is due in large part to the language of the U.S. Constitution,

which expressly empowers the executive and legislative branches to conduct foreign affairs;

to the recognition that the political branches, particularly the executive branch, are better

equipped and structured to frame U.S. foreign and defense policy; and because the political

branches are more directly accountable to the people for foreign policy decisions. Such fac-

tors hold true in Japan as well. It is unclear whether any country has answered to everyone's

satisfaction what role, if any, the courts should or can play when foreign and defense policies
are involved.
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general. 47 Article 96 thus has the potential to harm the Japanese Consti-
tution as well as to protect it.

Because of the high bar set by Article 96, one understands why the
Japanese leadership began its pubic consideration of revisions by estab-
lishing the two constitutional research commissions. 48 Constitutional
study groups and research commissions are tools for consensus with
precedents that reach back to the Meiji Restoration, when the Japanese
government commissioned study groups to investigate other constitu-
tions. This in turn had a major impact on the shape and content of the
Meiji Constitution. 49 The last national constitutional research commis-
sion (often referred to in the literature as the government constitutional
research commission) was active from 1957-1964."0 The precedents for

147. I assess these criticisms more fully in Part III.D. See infra text accompanying
notes 237-244.

148. The present constitutional research commissions were established under amend-
ments to the Diet Law in 2000. Article 102-VI of the law provides: "To conduct broad and
comprehensive research on the Constitution of Japan, a Research Commission on the Consti-
tution shall be set up in each House." Article 9 was just one issue under consideration by the
research commissions. The commissions were charged with engaging in far-reaching inquir-
ies that touched every aspect of the constitution. This included the Constitution's drafting
history; the role of the Constitution in contemporary Japanese society; interpretive issues
raised by subsequent constitutional history; the meaning and significance of the preamble to
the Constitution; the emperor system; national security and international cooperation; human
rights; the political sector (including the Diet, the cabinet, political parties, and the various
ministries); the judiciary; finance; the role of local government; the procedures for constitu-
tional amendments; judicial review; and the means for addressing national emergencies.
House of Representatives CRC Final Report, supra note 1, table of contents (no pagination in
original); House of Councillors CRC Final Report, supra note 1, at xxiii-xxvii. The 1957-64
research commission engaged in the same type of investigations and deliberations. JAPAN'S
COMMISSION ON THE CONSTITUTION supra note 32, at 47-61. Records of both research
commissions are available on the Internet. The House of Representatives Constitutional Re-
search Commission website is located at http://www.shugiin.go.jp/index.nsf/htmlV
indexkenpou.htm. (The site contains the Final Report, information about the commission,
testimony transcripts and submissions, and reports prepared for the commission by commis-
sion staff. The commission also maintains an English website at http://www.
shugiin.go.jp/index.nsf/html/index e-kenpou.htm.). The House of Representatives site con-
tains unofficial English translations of commission proceedings. The commission published
an interim report in November 2002 in English. House of Representatives Research Commis-
sion on the Constitution, Interim Report (Nov. 2002). The House of Representatives Interim
Report also contains summaries of testimony given before the commission.The House of
Councillors Research Commission website is located at
http://www.sangiin.go.jp/japanese/kenpou/index.htm and contains similar transcripts and
reports. As of this writing these records were not available in English.

149. The emphasis on study reaches back to the beginnings of the Japanese state, when
missions were sent to China as Japan was trying to establish its first legal system. Envoys
were sent to China as early as 425 C.E. and scholars sent to China to study Chinese society
and religion participated in the social and legal reforms that transferred power from the clan
leaders to the emperor in the 600s. See W.G. BEASLEY, THE JAPANESE EXPERIENCE: A SHORT

HISTORY OF JAPAN 13-23 (1999).
150. An abridged version of the final report of the 1957-64 commission has been trans-

lated into English. JAPAN'S COMMISSION ON THE CONSTITUTION, supra note 32.
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the research commissions of 2000-2005 make any resulting changes
more acceptable by reminding the public that such groups have played
similar roles in prior stages of Japan's history.

While the government constitutional research commission failed to
bring about any changes to the Constitution, even this failure has its
uses. To the extent the Japanese public and other constituent groups are
ambivalent about amending the Constitution, the establishment of the
current research commissions is a relatively benign way to begin a seri-
ous discussion about this difficult topic. Given the history of the last
commission, there was no implication that the establishment of a new
commission would necessarily lead to amendments."' Moreover, the
decision that the commissions would not themselves propose formal
amendments also serves the purposes of reassuring the public, slowing
the process down, and ensuring that there will be yet another round of
debate and negotiations as formal amendments are submitted to the
Diet. If the work of the research commissions results in eventual
amendments to Article 9, it will seem obvious their five-year period of
research and discussion was not necessarily intended to help Japan "get
it right" but instead served to ensure broad acceptance for any final de-
cis 152

151. There are two major differences between the government constitutional research
commission and the present commissions. First, it reported to the cabinet instead of the Diet.
This was criticized by the JSP as unconstitutional because the Diet, not the cabinet, proposes
amendments. Second, the JSP which was then the major opposition party, did not participate
in the 1954-1964 commission. It argued that the commission had been established with the
presumption that amendments would be made. Nait6 Mitsuhiro, Seifukenpdchdsakai ni
arawareta Kaikenkdz5 to Ch6sakai Hihan [The Structure of Constitutional Revision as Re-
vealed in the Government Constitutional Research Commission and a Critique of Research
Commissions] in ZENKOKU KENPO KENKYUKAI KENPOKAISEI MONDAI [PROBLEMS IN CON-

STITUTIONAL REVISION] 48, 48-49 (2005) [hereinafter KENP6KAISEI MONDAI]. Nait6 argues
that the failure of the 1957-1965 commission to bring about amendments had the negative
affect of causing the government through the 1990s to amend the Constitution through rein-
terpretation, thus leaving the Constitution vulnerable to accusations that it was an empty
shell. Id. at 52. The argument that the Constitution has been amended by government inter-
pretation has its origins in the 1950s when Japan began to rearm. Watanabe Yasuyuki, Kenp5
no Kaishaku to Kaisei [Constitutional Interpretation and Amendment], JURiSTO, May 1-15,
at 9 (2005) (describing the origins of the amendment by interpretation debate). See also
Nagaoka Toru, Kenpo Rinen no Teichaku to Kaishakukaiken no Jidai [The Establishment of
the Idea of the Constitution and the Era of Constitutional Amendment Through Interpreta-
tion], in KENPOKAISEI MONDAI, supra, at 53 (discussing the constitutional amendment
through interpretation debate, particularly from the 1960s through 1980s).

152. The current commissions have their critics. Kobayashi Takeshi fears that the com-
missions will reject an understanding that the Constitution, as the work of the people, guides
politics, and instead will bow to political necessity, since the commissions were initiated by
an administration that has, in his view, violated the Constitution by sending forces abroad in
support of the Iraqi invasion and occupation. Kobayashi Takeshi, Kenpd no "Ch6sa" to
"Kaisei" ["Research" and "Revisions" to the Constitution], 15 KENPO MONDAI 150, 155-56
(2004). The Kenp6 Kaiaku Soshi Kakukai Renraku Kaigi is also critical of the commissions'
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C. Bricolage in the Substantive Debate

Both legal restraints and a penchant for consensus require the vari-
ous deliberative groups in Japan to engage with one another. Is
consensus emerging from this process? The Japanese are involved in a
far-ranging and thorough examination of the substantive issues relevant
to changing Article 9. These issues include: the value of pacifism to Ja-
pan; the history of the framing and subsequent interpretation of Article
9; Japan's security needs; the importance of the U.S.-Japan security re-
lationship (including the impact of the U.S. military presence in Japan,
particularly Okinawa); the value of Japan's participation in the United
Nations and its activities; the impact any changes will have on Japan's
relations with other countries; civilian control over the military; and the
role of the military in emergencies. On a more technical level are issues
regarding the proper balance between text and interpretation: to what
extent does the resolution of Japan's security issues require changes to
the text of Article 9 and to what extent can it be left to interpretation?

Space does not allow for discussion of all these issues, or of all the
arguments being raised for and against the various solutions being of-
fered. It is apparent the major deliberative groups support retaining the
war renunciation clause in paragraph 1,11

3 while collective self-defense
remains controversial. To show how bricolage affects the substance of
the debate, I will focus on the use of force for self-defense. Four views
on this issue emerged from the House of Representatives Constitutional
Research Commission: first, the Constitution should be amended to
clarify the constitutionality of the SDF and the right to use force for
self-defense; second, provisions governing the SDF and the exercise of
the right of self-defense should be added to the Constitution; third, Arti-
cle 9 should remain unchanged while the principle of minimum

work. Like Kobayashi, the organization argues that the commissions, from the beginning,
were predisposed to recommend amendments to the Constitution. It further argues that both
research commissions went well beyond their legislative mandate to engage in far-reaching
investigations on the Constitution. It also claims the final reports fail to adequately represent
the extent to which the public strongly supports Article 9. Shusan Kenp6 Ch~sakai no Hdko-
kusho Teishutsu ni Atatte [Concerning the Release of the House of Representatives, House of
Councillors Constitutional Research Commissions' Final Reports] (2005). See also Tsukada
Noriyuki, et al., Kokkai Kenp6 Chdsakai [The Diet Constitutional Research Commissions] in
KENP6KAISEI MONDAI, supra note 151, at 76 (describing similar criticisms).

153. See supra text accompanying notes 82-134. This was also confirmed in the com-
mission final reports. As the House of Councillors Report puts it, "Heiwashugi no igi, rinen o
kenji subeki koto wa kenp5 chdsakai ni okeru kydts0i no ninshiki deatta." ["It was the con-
sensus of the constitutional research commission that [we] should hold fast to the meaning
and idea of pacifism."] House of Councillors CRC Final Report, supra note 1, at 66 (empha-
sis in original). See also BEER & MAKI, supra note 4, at 115 ("Political parties and opinion
leaders have now nearly reached a consensus on support for Paragraph 1 of Article 9 but not
on Paragraph 2 or its proper interpretation.").
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necessary force for self-defense is affirmed; and fourth, Article 9 should
continue to prohibit the use of force in exercising the right of self-
defense.

Members of the House of Councillors Constitutional Research
Commission agreed that Japan, as an independent sovereign nation, has
the right to independent self-defense. 154 Unlike the House of Representa-
tives commission, the House of Councillors commission was in
agreement that it is necessary to have an organization like the SDF
through which Japan can exercise the minimum force necessary for self-
defense. Like the House of Representatives commission, however, it was
divided on whether the constitutionality of such an organization should
be made express."' Thus, although it appears there is a growing consen-
sus that Japan has or should have the right to use force to defend itself,
there is at least a significant minority that opposes this, and even among
those who agree on the issue of self-defense, there is currently no con-
sensus about whether revisions to Article 9 should be made.

The question arises as to whether further movement towards con-
sensus on these issues is possible. Sunstein writes, "When people have a
fixed view about some highly salient public issue, they are likely to have
heard a wide range of arguments in various directions, producing a full
argument pool, and additional discussion is not likely to produce
movement."'' 1

6 This identifies a problem with using the deliberation
process to assess various argument pools. Aiky6 Kfji, who also applies
a precommitment framework to the amendment debates, argues that al-
lowing the constitution to function as a precommitment device enables
Japan to fully evaluate the various arguments for and against amend-
ments to Article 9.157 Aiky6, who favors a pacifist interpretation of
Article 9, contends this is particularly important in the post-9/1 I world
when others claim it is urgent for Japan to increase its defense capabil-
ity. ' Sunstein's comment, however, raises yet another issue: if a
constitutionally mandated process requires too much time, it may allow
people to form counterarguments to opposing arguments and thereby
become even more entrenched in their positions. The waxing and wan-
ing of the debates about Article 9 over the past 60 years makes this a
real possibility. "9 Under those circumstances, coming up with fresh

154. House of Councillors CRC Final Report, supra note 1, at 73.
155. Id. at 80.
156. SUNSTEIN, supra note 2, at 29.
157. Aikyo K6ji, Kenp5 ni yoru Purikomittmento [Precommitment Through the Consti-

tution], JURISTO, May 1-15, at 2, 7 (2005).
158. Id. Aiky6 also describes the work of Hasebe Yasuo, who argues Article 9 functions

as a precommitment device that prevented a return to militarism, Id. at 6-7.
159. For example, in 1962, Kobayashi Naoki wrote that the debate on Article 9 had

become tiresome and that the arguments by the various parties were well known. Kobayashi
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