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MICHIGAN LAW REVIEW 

ORGANIZED LABOR AND THE 
RECOVERY ACT 

Emmett B. McNatt* 

Vol. 32 

T HE enactment of the National Industrial Recovery Act last June1 

inevitably has brought to the fore a number of questions which as 
yet remain unanswered, including those connected with the application 
and interpretation of Section 7(a) of the Recovery Act,2 the subject of 
this article. Under this section, hailed by labor as a "new Magna Char­
ta," employees are apparently given two interrelated rights - the 
right to organize with no discrimination against them by employers as 
a result thereof, and the right to collective bargaining through repre­
sentatives of their own choosing. Employers are prohibited from inter­
fering with such rights through intimidation or coercion, and "yellow 
dog'' contracts are specifically outlawed. 

Varying interpretations have been placed upon-this section. An at­
tempt to answer the question, what, if any, substantive change in the 
law of labor has been effected, is therefore very timely. Has labor ·had 
any new rights and privileges conferred upon it? Have employers, in 
fact, suffered a curtailment of their rights and privileges that will be 
upheld by the Supreme Court? Are company unions and shop com­
mittees illegal under the terms of this section? And what about the 
legality of the closed shop under the provisions of Section 7 (a) ? Is 
there a practical gain in the outlawing of "yellow dog'' contracts, as 
against the status of unenforceability given them under the Norris-

* Instructor of Economics, Cornell University. A.B., Missouri; A.M., Ph.D., 
Cornell. 

1 48 Stat. 195 (approved June 16, 1933), U.S. C. tit. 15, secs. 701-7xz (Supp. 
VII 1933). 

2 Title I, Section 7(a) of the Recovery Act, 48 Stat. 198 (1933), U. S. C. tit. 
15, sec. 707 (Supp. VII 1933), provides that "Every Code of fair competition, 
agreement, and license approved, prescribed, and issued under this chapter shall con­
tain the following conditions: (1) That employees shall have the right to organize and 
bargain collectively through representatives of their own choosing, and shall be free 
from the interference, restraint, or coercion of employers of labor, or their agents, in 
the designation of such representatives, or_ in self-organization or in other concerted 
activities for the purpose of collective bargaining or other mutual aid or protection; 
(2) that no employee and no one seeking employment shall be required as a condition 
of employment to join any company union or to refrain from joining, organizing, or 
assisting a labor organization of his own choosing; and (3) that employees shall comply 
with the maximum hours of labor, minimum rates of pay, and other conditions of em­
ployment, approved or prescribed by the President." 
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LaGuardia Act of 1932? 8 Does the statute require an employer to 
recognize a union which the employees in the exercise of their rights 
have joined, and if so, will its constitutionality be upheld in view of 
already established precedents? " Is an employer who advises his em­
ployees not to join a union guilty of "intimidation" and "coercion" 
within the meaning of the Act? The importance of the meaning ulti­
mately to be attached to the terms "intimidation," "coercion," "inter­
ference," is obvious. Does an employer's refusal to recognize a union 
and to comply with the demands of the union constitute interference 
with the employee's right of self-organization? 

Until a Supreme Court decision, the answers to some or all of these 
questions will, of course, remain largely uncertain. But the necessity 
of awaiting judicial interpretation perhaps makes even more desirable, 
at this time, some evaluation of the Act in the light of established pre­
cedents. The vital importance of these questions has, moreover, been 
accentuated by the rapid increase in the number of unions and their 
membership since the Recovery Act was passed, G and the great in­
crease in the number of strikes and industrial disputes throughout the 
country, 6 due in part to the confusion and controversy created by 
Section 7 (a) of the Recovery Act. 7 

8 47 Stat. 70 (1932), U. S. C. tit. 29, sec. 101 (Supp. VII 1933). A further 
discussion of this Act appears on pp. 805-806, infra. 

"The constitutionality of the National Industrial Recovery Act is not discussed in 
this article, and needless to say the questions raised and the conclusions reached are all 
predicated on the assumption that the Recovery Act will be held constitutional. For 
excellent discussions of the constitutionality of the Recovery Act see Wahrenbrock, 
"Federal Anti-Trust Law and the National Industrial Recovery Act;' 31 M1cH. L. 
REV. 1009 at 1045 (1933); Handler, "The National Industrial Recovery Act;' 19 
A. B. A. J. 440 (1933); "Some Legal Aspects of the N.I.R.A.," 47 HARV. L. REv. 
85 (1933); Bruce, "The Constitutionality of the National Recovery Act," 38 CoM­
l.lERCE L. J. 316 (1933); Elder, "Some Constitutional Aspects of the N.I.R.A.," 28 
ILL. L. REv. 636 (1934); Hervey, "Constitutional Aspects of the N.I.R.A.," 8 
TEMPLE L. Q. 3 (1933). 

G On October 1, 1933, William Green, President of the American Federation of 
Labor, announced that this organization had increased its membership by some 1,300,-
000 since the enactment of the NRA, bringing the A. F. of L. membership very 
close to the post-war peak of 1920. N. Y. Times, October 2, 1933, p. I. 

11 The MoNTHLY LA:soR REVIEW reports 545 industrial disputes involving 488,-
393 workers in July, August, and September, as against 296 disputes involving 104,642 
workers in the three months immediately preceding the enactment of the Recovery 
Act. 37 MoNTHLY LA:soR REv., Nov. 1933, p. 1139. 

'In the first I 10 cases settled by the National Labor Board over 70 per cent of 
them involved disputes over recognition of employee representatives and over the mean­
ing of collective bargaining as provided for under Section 7(a). N. Y. Times, Oct. 
30, 1933, p. 5. 

But other factors bearing on the industrial troubles of the last six months have 



MICHIGAN LAW REVIEW Vol. 32 

I 

SUSPENSION OF THE ANTI-TRUST LAWS 

An attempt to appraise the changed legal status of organized labor 
under the Recovery Act should take cognizance first of any changes 
which the statute has wrought in the anti-trust laws, and therefore in 
the application of the anti-trust law principles to the objects and meth­
ods of trade unions - one of labor's longstanding grievances. 8 

The provisions of the Recovery Act suspending the operation of 
the anti-trust laws9 are significant to organized labor only in so far as 
the activities of organized labor have been restricted or interfered 
with by the anti-trust laws in the past. While the legality of collective 
bargaining per se has been well established for nearly a century,1° the 
legality of activities designed to promote the interests of organized 
labor through collective bargaining have been subject to frequent at­
tacks under the anti-trust laws. Thus strikes for what have been 
deemed wrongful purposes, 11 non-peaceful picketing, 12 boycotts, 18 in­
terference with production, 14 or with contract relations, 15 refusal to 
work on non-union goods, 16 and reciprocal boycott agreements with 

been the misunderstandings and disagreements resulting from the hurried formulation 
of codes and the creation of machinery for their administration and enforcement, plus 
the usual wage earner dissatisfaction and unrest which accompanies every period of 
business revival. 

8 See BERMAN, LABoR AND THE SHERMAN AcT (1930) for a detailed study of 
the application of the Sherman Act to the activities of organized labor. 

9 Title I, Section 5 of the Recovery Act, 48 Stat. 198 (1933), U.S. C. tit. 15, 
sec. 705 (Supp. VII 1933), provides: "While this chapter is in effect ••• and for 
sixty days thereafter, any code, agreement, or license approved, prescribed or issued and 
in effect under this chapter, and any action complying with the provisions thereof 
taken during such period, shall be exempt from the provisions of the antitrust laws of 
the United States." Wahrenbrock, "Federal Anti-Trust Law and the National Indus­
trial Recovery Act," 31 MICH. L. REv. 1009 at 1045 (1933). 

10 Commonwealth v. Hunt, 4 Mete. (Mass.) III (1842). 
11 Columbus Heating & Ventilating Co. v. Pittsburgh Building Trades Council, 

(D. C. W. D. Pa. 1927) 17 F. (2d) 806. 
12 American Steel Foundries v. Tri-City Central Trades Council, 257 U.S. 184, 

42 Sup. Ct. 72 (1921). 
18 Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301 (1908); Duplex Printing 

Co. v. Deering, 254 U.S. 443, 41 Sup. Ct. 172 (1921). 
14 Coronado Coal Co. v. United Mine Workers, 268 U.S. 295, 45 Sup. Ct. 551 

(1925). 
15 Hitchman Coal and Coke Co. v. Mitchell, 245 U. S. 229, 38 Sup. Ct. 65 

(1917). 
16 Bedford Cut Stone Co. v. Journeymen Stone Cutters Ass'n, 274 U. S. 37, 

49 Sup. Ct. 522 (1927). 
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employers, 11 have all been held to be unlawful wherever interstate 
commerce was directly affected. Any effect that the general relaxation 
of the anti-trust laws may have upon the legality of the foregoing acts, 
methods, or objectives of organized workers is necessarily the indirect 
consequence of the sanction of trade practices heretofore regarded as 
unlawful and of a possible disposition on the part of the courts to apply 
the same general relaxation to the activities of trade unions. Such 
effect, it hardly needs be said, is highly speculative. The chief conse­
quences of the Recovery Act upon labor will be those depending on 
the express provisions of Section 7(a) and the court interpretations 
thereof. 

II 

CONFLICTING INTERPRETATIONS OF SECTION 7(a) 

In the belief that many old restrictions and barriers to trade union 
organization and activities have been swept away by the Recovery Act, 
and that definite and new governmental sanctions and safeguards have 
been given to collective bargaining, organized labor has plunged into 
the task of organizing workers into regular trade unions with a fervor 
and enthusiasm unequalled since the World War. That the Recovery 
Act recognizes the right of workers to organize and bargain collective­
ly, and itt fact encourages such organization, is beyond question. But, 
as already implied, the exact nature of the changes that have been made 
in the legal status of organized labor is far from settled as indicated by 
the great variety of conflicting interpretations that have been applied 
to Section 7(a). · 

I. Labor's Interpretation 

Labor's extreme interpretation may be stated briefly. Company 
unions, it has held, are interdicted by Section 7(a) because they never 
are truly representative of the workers.18 Labor is emphatically of the 
opinion that "yellow dog'' contracts have been outlawed by clause ( 2) 
of Section 7 (a). Organized labor has also adopted the belief that Sec­
tion 7 (a) has given it a free hand in securing for its members the closed 
shop. And lastly, there is the general implication, accepted as law by 

17 United States v. Brims, 272 U.S. 549, 47 Sup. Ct. 169 (1926). 
18 In the AMERICAN FEDERATIONIST, July 1933, editorial, pp. 677-678, Mr. 

Green says: "Trade unions gain the acceptance of trade unions as the normal agency 
through which wage earners carry on their business esterprises. As a definite public 
policy protection has been withdrawn from the 'yellow dog' contract and the 'company 
union.'" Also see, LABoR, Washington, D. C., Aug. 1, 1933, p. 1. 
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trade unionists, that once "employees of their own choosing'' have been 
selected, employers are bound by the Act to deal with them.19 

In interpreting Section 7(a) to mean that "yellow dog'' contracts 
have been definitely prohibited, labor has undoubtedly been correct, 
but in regard to its other claims there is a great deal of question. Gen­
eral Johnson, for example, has specifically denied that company unions 
are illegal under the Recovery Act in a statement issued on August 23, 
1933.20 Bulletin 2 of the Recovery Administration repudiated the con­
tention that the Recovery Act required workers to join trade unions 
when it said: "Neither is it the purpose of the administration to compel 
the organization of either capital or labor." Moreover, the provision 
that "Employees shall have the right to organize and bargain collec­
tively through representatives of their own choosing'' does not in terms 
give labor any increased legal authority for the closed shop. And 
:finally a New York Supreme Court decision21 has cast considerable 
doubt upon labor's claim that an employer is legally bound by Section 
7(a) to deal with the freely chosen representatives of his employees.22 

2. General Johnson's Interpretation 

In an effort to clear up misconceptions and make more clear and 
definite the true meaning of Section 7(a), both General Johnson and 
President Roosevelt have given their interpretations of its ,meaning. 
On August 23, 1933, General Johnson gave out the following state­
ment on the meaning of Section 7 (a) :28 

"The plain meaning of Section 7 (a) cannot be changed by any 
interpretation by anyone. It is the fµnction of the Administrator 
and the courts to apply and to interpret the law in its administra­
tion; and no one else can assume this function ...• 

"The law requires in codes and agreements that 'employees 
shall have the right to organize and bargain collectively through 
representatives of their own choosing.' 

"This can me~n only one thing, which is that employees can 

19 Mr. Green says: "When such codes [ containing Section 7(a)] have been signed 
and approved then the law stipulates that employers must deal with representatives of 
their employees - chosen without coercion or interference of any kind on the part of 
the employer." AMERICAN FEDERATIONIST, Sept. 1933, editorial, p. 906. 

20 37 MONTHLY LlBoR REv. 518 (1933). This statement is quoted below in 
lull. 

21 H. B. Rosenthal-Ettlinger Co. v. Joseph Schlossberg et al., reported in I U. S. 
LAw WEEK, Oct. 24, 1933, index p. 117. 

22 This decision is analyzed in some detail on pp. 791-792, infra. 
~s Reported in 37 MONTHLY LABoR REV. 518 (1933). 
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choose anyone they desire to represent them, or they can choose 
to represent themselves. Employers likewise can make collective 
bargains with organized employees, or individual agreements with 
those who choose to act individually. . • . But neither employers 
or employees are required, by law, to agree to any particular con­
tract, whether proposed as an individual or collective agreement." 

"The law provides that employees shall be free from the in­
terference, restraint, or coercion of employers in the exercise of 
their rights established by law. The conduct of employers which 
is here prohibited has been defined by the Supreme Court in the 
case entitled T. & N. 0. R.R. v. Brotherhood of Railway Clerks, 
281 U.S. 548. The rulings of the Supreme Court lay down the 
law which governs: the NRA. 

"Under Section 7(a) employers are forbidden to require 'as a 
condition of employment' that an employee shall either 'join a 
company union,' or 'refrain from joining, organizing, or assisting 
a labor organization of his own choosing.' The law does not pro­
hibit the existence of a local labor organization, which may be 
called a company union and is composed only of the employees of 
one company. But it does prohibit an employer from requiring as 
a condition of employment that any employee join a company 
union and it prohibits the maintenance of a company union, or any 
other labor organization, by the interference, restraint, or coercion 
of an employer. 

"The NRA will not undertake, in any instance, to decide that 
a particular contract should be made, or should not be made, be­
tween lawful representatives of employees and employers; or to 
decide that a contract which has been lawfully made should not 
be enforced." 

A short time later General Johnson enunciated an added inter­
pretation that, "Employers cannot refuse to bargain about conditions 
of employment with the self-chosen representatives of their workers." 
This statement obviously means that General Johnson, at any rate, 
believes the refusal of an employer to recognize and "bargain" with 
his employee representatives would be a clear violation of the Act.2~ 

While the above statement does clarify the meaning of Section 
7(a) to some extent, it still leaves many controversial issues unsettled. 
( And it must be remembered that the above "clarification" is General 
Johnson's, and not a Supreme Court ruling.) As might have been ex­
pected, the more extravagant claims that shop committees are pro­
hibited is denied, but a number of legal questions are still left dangling. 

u N. Y. Times, Sept. 5, 1933, p. 2. 
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objection that this proposal was in effect a closed union shop agree­
ment, made illegal by the already-quoted section. General Johnson 
upheld this opinion in regard to the illegality of the closed union shop 
in the course of his Labor Day address as follows:54 

"If an employer should make a contract with a particular or­
ganization to employ only members of that organization, especial­
ly if that organization did not have 100 per cent membership 
among his employes, that would in effect be a contract to interfere 
with his workers' freedom of choice of their representatives or 
with their right to bargain individually and would amount to em­
ployer coercion on these matters, which is contrary to the law." 

That such militant anti-union organizations as the National Asso­
ciation of Manufacturers would find, if possible, in the Recovery Act 
a definite outlawing of the closed union shop is to be expected. The 
Association repeats the above doctrine that Section 7(a) guarantees to 
the worker the choice of his own organization for purposes of collec­
tive bargaining. But the Association also raises another point;55 it. 
claims that the worker's freedom of choice in his method of collective 
bargaining is further guaranteed by the so-called "Borah Amend­
ment," 56 and the Long Amendment.67 The Borah Amendment de­
clares a code illegal if it promotes "monopolies or monopolistic prac­
tices." Closed shop agreements are definitely aimed at monopolizing 
the labor market for certain groups, the Association asserts, hence a 
closed union shop would be illegal. The Association goes on to ex­
plain:118 

" . • . the Long Amendment states that no actions shall be per­
mitted under the act which will 'prevent an individual from pur­
suing the vocation of manual labor.' Closed shop contracts defi­
nitely place other employment qualifications upon labor than that 
of skill and ability and, therefore, arbitrarily restrict the vocation 
of manual labor. 

114 N. Y. Times, Sept. 5, 1933, p. 2. 
115 N. Y. Times, Nov. 19, 1933, p. 15. 
56 This Amendment to Section 3 reads _in part: " • • • that such code or codes 

are not designed to promote monopolies • • • and provided that such code or codes 
shall not permit monopolies or monopolistic practices.'1 48 Stat. 195 (1933), U. S. C. 
tit. 15, sec. 763(a) (Supp. VII 1933). 

61 This Amendment to Section 5 reads in part: "Nothing in this Chapter, and no 
regulations thereunder, shall prevent an individual from pursuing the vocation of 
manual labor, and selling or trading the products thereof •••• " 48 Stat. 198 (1933), 
U.S. C. tit. 15, sec. 705 (Supp. VII 1933). 

118 N. Y. Times, Nov. 19, 1933, p. 15. 
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"In other words, the act, while establishing the right of col­
lective bargaining to be used at the discretion of the worker, pre­
serves his right to bargain individually and strives to safeguard 
him from coercion in the choice of method of collective bargain­
ing if he wishes to bargain in that manner. Coercion would lead to 
oppressive labor dictatorship which would curb his freedom of 
action. Closed shop agreements do precisely this." 
It should be pointed out, however, that while clause (2) of Sec­

tion 7(a) expressly forbids coercion of prospective· employees in an 
effort to get them to join company unions, or to refrain from joining 
any labor organization, nothing in the Act expressly prohibits making 
membership in a labor organization a condition of employment. 

I. Lower Court Decisions 

Two recent lower court decisions are suggestive of how the Re­
covery Act may be interpreted in regard, not only to the legality of the 
closed shop, but also to the legality of union activities designed to gain 
the closed shop. il9 

The employer in a New York case was operating under a code. 
His employees picketed his business for the purpose of persuading him 
to agree to the closed union shop. The employer sought injunctive 
relief, maintaining that any attempt to picket an employer operating 
under a code was illegal and subject to injunctive relief. In reaching a 
decision on this case Judge McGeehan said: "I find no reason for con­
struing the National Recovery Act as being designed to upset the pres­
ent law that bona fide labor unions have the right to peaceably agitate 
for the closed shop." 60 The petition for injunction was denied "with 
leave to review if later there be a holding that the National Recovery 
Act forbids a union to peaceably agitate for unionization, or if the 
union commits any act of violence." 61 

In this opinion the Judge seemed to be doubtful as to just what 
charges, if any, the Recovery Act had made in the existing law of 
labor, but left the way open for a reconsideration of the plaintiff's peti­
tion in case a· higher court decided differently. 

In the other case62 arising in New Jersey a labor union was attempt-

Go Buckingham Cafeteria, Inc. v. Meservitch, (N. Y. Sup. Ct.) N. Y. L. J., Sept. 
22, 1933, p. 962. Bayonne Textile Corp. v. American Federation of Silk Workers et 
al., (N. J. Ch. 1933) l U.S. LAW WEEK, (Nov. 14, 1933, p. 9) index p. 185. 

60 Buckingham Cafeteria, Inc. v. Meservitch. See n. 59, supra. 
61 Buckingham Cafeteria, Inc. v. Meservitch. See n. 59, supra. 
62 Bayonne Textile Corp. v. American Federation of Silk Workers et al., (N. J. 

Ch. 1933) l U.S. LAw WEEK, (Nov. 14, 1933, p. 9) index p. 185. 
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ing to unionize an employer's plant and secure the closed union shop, 
the employees not being affiliated with any labor organization. The 
court granted the employer a preliminary injunction restraining the 
labor union "from subjecting its employes to intimidation, coercion, 
threats, annoyance or interference while going to and from their work." 
Evidence was submitted to the court to the effect that the union was 
engaged in a nationwide campaign to unionize the entire industry in 
which the employer was engaged with the object of compelling all 
employers in the industry to employ none but members of the union, 
and to enforce recognition of the union by the employers; that "pur­
suant to such movement the union, and other persons associated with 
it in such campaign, had molested, coerced, intimidated and annoyed 
the complainant's employes, threatened them with bodily harm, com­
mitted acts of violence against them, and had uttered opprobrious 
names to . . . such employes in an attempt to force them to go on a 
strike •••• " The court held that the union could not invoke the pro­
visions of Section 7(a) of the Recovery Act in justification of any such 
actions, inasmuch as this section does not deprive an employer of the 
"right to conduct its business and deal with its employes without inter­
ference by intermeddlers such as organizers, strike agitators, and the 
like, affiliated with nation-wide labor organizations." The Recovery 
Act, the court held, does not "foster a nation-wide confederation of 
workers, any more than a nation-wide confederation of capitalists .••. 
There can be no special privilege afforded either class against the 
other." Any activities of a labor union in agitating a strike were held 
by the court to be not only contrary to the policy of the Recovery Act 
in view of the machinery provided for the peaceful settlement of dis­
putes between employers and employees, but also illegal and a basis 
for injunctive relief. " 'Activities of third parties' to disrupt the busi­
ness of an employer 'upon the pretence they are seeking to advance 
the interest oP his 'employes whom they have induced to quit work 
••• when their real purpose was and is to effect a joinder of labor 
forces in the general industry throughout the country, of which the' 
employer 'is but a small part, are illegal and will be enjoined.'" This 
decision raises an important question in regard to the legality of strikes 
per se under the Recovery Act. If the above reasoning is to be accepted, 
it would be but a short step indeed to reach the conclusion that all 
strikes are, under the Recovery Act, prohibited and illegal, whether 
they be for the purpose of gaining a closed shop, recognition of the 
union, compliance with a wage agreement, or what not. 
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If the Recovery Act is interpreted by the courts to mean that the 
closed union shop agreement is illegal, such interpretation would dem­
onstrate once again how far from the original intent of the framers a 
piece of legislation can be carried by judicial interpretation. The lan­
guage of Section 7(a) was clearly drawn with the intent of helping 
labor, not injuring it; while not compelling unionization, it does defi­
nitely encourage it. The obvious intent of Section 7(a) was to protect 
labor from certain discriminatory practices of employers, and give labor 
freedom from certain burdensome restrictions and coercive methods 
of hostile employers, without giving labor any increased legal authority 
for enforcing its will. Furthermore, it is fairly certain that the framers 
of Section 7(a) intended that clause (2) should apply solely to em­
ployers and not to labor unions. 68 Such an interpretation would mean 
that Section 7(a) might prove to be a boomerang to labor almost equal 
to the disillusionment coincident with the judicial interpretation of the 
labor provisions of the Clayton Act. The damaging effect of .this upon 
labor organizations and their unionization campaigns would be almost 
inestimabl~. 

2. The Wagner Bill and the Closed Shop Controversy 

The Wagner Bill referred to above64 seeks, among other things, to 
eliminate the controversy over the closed-shop interpretations of Sec­
tion 7(a) by stating explicitly that the closed union shop is no longer 
to be considered illegal. While the proposed legislation would not 
resolve the question of the closed union shop, it would make clear that 
Congress had not intended to outlaw the closed union shop when clause 
( 2) was inserted in Section 7 (a). 

Section 5, Part ( 6) of the Wagner Bill provides that, 

"Nothing in this Act shall preclude an employer and a labor or­
ganization from agreeing that a person seeking employment shall 
be required, as a condition of employment, to join such labor 

68 In fact the most persuasive argument against interpreting this section to mean 
that the closed shop was outlawed comes from the history of the bill. As originally in­
troduced, the bill had as the outlawed condition the joining of any "organization" 
instead of any "company union." President Green of the A. F. of L. suggested the 
change to "make clear and definite the real meaning and purpose of this part of the 
Act." See Hearings before the Committee on Ways and Means on H. R. 5664, 73d 
Congress, 1st Session at II8. Senator Wagner, commenting on clause (2) said: "In my 
opinion, Congress certainly did not intend that the law should operate to place em­
ployes in a more unfavorable position than they were before the Recovery Act was 
passed." N. Y. Times, March I 1, 1934, sec. 9, p. I. 

64 Cf. supra, p. 788. 
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organization by any unfair labor practice, if such labor organization 
is composed of at least a majority of such employer's employees, 
and if the said agreement does not cover a period in excess of one 
year." 

This provision, if adopted, would furthermore settle the issue of ma­
jority representation. General Johnson and Mr. Richberg have re­
peatedly stated that minorities have a legal right under Section 7 (a) 
to bargain individually, or through some other organization than that 
which the majority has chosen.65 This interpretation, of course, makes 
the closed union shop practically impossible. The National Labor 
Board, on the other hand, has taken the position that a majority of the 
employees of an employer can bargain for all. 66 The Wagner Bill 
would definitely establish the right of majorities to bargain for all the 
employees and thus end a long-standing controversy. 

V 

"YELLOW DoG" CoNTRACTS 

Organized labor and its friends were considerably heartened by 
the enactment of the Norris-LaGuardia Anti-Injunction Act in March 
r93281 because they believed that labor had at last won relief from the 
damaging use of injunctions in labor disputes, and particularly in the 
enforcement of "yellow dog'' contracts. The stated purpose of this 
Act is "to define and limit jurisdiction of courts sitting in equity." The 
law deals primarily with the granting by the federal courts of injunc­
tions in labor disputes, and the declaration that anti-union contracts 
are unenforceable and against public policy,68 

65 Cf. supra, pp. 784-785, 801. This position was reaffirmed by Messrs, Johnson 
and Richberg on Feb. 6, 1934, following President Roosevelt's executive order of Feb. 
1, 1934, which implied that a majority of employees could bargain for. all. I U. S. 
LAw WEEK, Feb. 6, 1934, P· 4, 

68 In the Denver Tramway Co. case the Labor Board decided that "a majority of 
the employees shall bargain for all." Case No. 149, March 1, 1934. Decisions of 
Labor Board. 

67 47 Stat. 70 (1932), U. S. C. tit. 29, sec, 101 (Supp. VII 1933). 
68 Briefly this Act provides as follows: Section I forbids any federal court to issue 

an injunction except in accordance with the provisions of the Act, Section 2 con­
tains a declaration of policy of the United States with regard to employee's right to 
collective bargaining. Section 3 outlaws anti-union or "yellow dog" contracts by making 
them unenforceable in any federal court, it being declared that such contracts shall not 
afford any basis for the granting of either legal or equitable relief by any such court. 
Sections 4 and 5 relate to the restrictions on the issuance of injunctions from doing 
certain acts either singly or in concert. Section 6 exempts officers of associations from 



806 MICHIGAN LAW REVIEW Vol. 32 

From the point of view of the question of changed legal status of 
the "yellow' dog'' contract, the most important part of this Act is Sec­
tion 3 which makes these contracts unenforceable in any federal court. 

The extent to which labor has profited from the enactment of the 
Norris-LaGuardia Act remains to be seen; it will, of course, depend 
upon judicial construction of the Act. That the constitutionality of 
Section 3 and part of Section 4 will be attacked seems fairly certain. 
Considerable doubt as to the constitutionality of Section 3 was expressed 
by the United States Attorney General before the President signed the 
bill. 69 The precedents established by the Supreme Court in the past 
with regard to the legality· of '~yellow dog" contracts and the sanctity 
of employment relations :makes uncertain the treatment which Section 
3 will receive at the hands of the courts.70 

But, even if the N orris-LaGuardia Act be valid, and if it be liber­
ally interpreted, organized labor has made a definite and substantial 
gain by the inclusion of clause ( 2) in Section 7 (a) of the Recovery 
Act, specifically outlawing the "yellow dog" contract. n The principal 
legal difference here is that the Recovery Act definitely prohibits the 
use of "yellow dog'' contracts, while the Norris-LaGuardia Act only 
goes to the remedy to enforce them. Clause (2) of Section 7(a) thus 
represents a real limitation upon the employer's traditional right to 
hire and discharge for "any or no reason," and a consequent enlarge­
ment of organized labor's rights and immunities. 

VI 
CONCLUSIONS - CHANGES IN LAW OF LABOR 

There is much in labor's past experience with judicial interpreta­
tions that would justify the old proverb that "the more you attempt to 

responsibility for the unlawful acts of individuals, and sections 7 and 8 prescribe the 
procedure to be followed 'before an injunction can be issued. Section 9 limits the con­
tent of any injunction by stating it shall include only a prohibition of such specific 
acts as have been expressly complained of and are found to be true after a court investi­
gation. Sections IO and l l provide for the right of appeal and trial by jury. Section 
12 provides for the conditions under which a demand for the retirement of a judge 
may be made, and sections 13, 14 and 15 contain definitions and provisions relating 
to the constitutionality of the Act. 

69 "Anti-Injunction Laws in Labor Disputes," 35 MoNTHLY LAl3oR REv. 66 
(1932); "Labor Injunctions -Federal Statute Defining and Limiting the Jurisdiction 
of Courts Sitting in Equity," 30 M1cH. L. REv. 1257 (1932). 

70 See especially Adair v. United States, 208 U.S. 161, 28 Sup. Ct. 277 (1908); 
Hitchman Coal and Coke Co. v. Mitchell, 245 U. S. 229, 38 Sup. Ct. 65 (1917). 
Coppage v. Kansas, 236 U.S. 1, 35 Sup. Ct. 240 (1915). 

71 This clause states "that no employee and no one seeking employment shall be 
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change things legislatively, the more these things tend to remain the 
same judicially." Nevertheless there are reasons, in the opinion of 
the present writer, for not being too pessimistic about the possibilities 
connected with the labor provisions of the Recovery Act. Very con­
siderable segments of labor legislation have survived judicial review 
in the past, and the liberal tenor of the Supreme Court's language in 
the Railway Labor case72 as well as its recent decisions in the Mort­
gage Moratorium case78 and the New York Milk case74 warrant some 
degree of optimism with reference to its treatment of the Recovery Act 
including Section 7(a). 

In answer, then, to the question whether there have really been any 
substantive changes in the law of labor as a result of the inclusion of 
Section 7(a) in the Recovery Act, the following conclusions are sug­
gested. 

In the first place, inasmuch as the law already gave workers the 
right of collective action for legal purposes,711 the requirement that 
"employees shall have the right to organize and bargain collectively 
through representatives of their own choosing'' would in itself add 
little if anything to the existing law of labor. But in conjunction with 
the definite implication that employers must treat or "bargain" with 
the representatives so chosen, and not only meet the representatives 
but achieve a bargain in the form of a written collective agreement, 
the provision is not merely declaratory of existing law. That such a 
meaning is implicit in the wording of Section 7 (a) was urged by 
Senator Wagner of the National Labor Board when he said that the 
"duty of employers to bargain with these chosen representatives is 
ordained" by the Recovery statute, 76 and the same interpretation under­
lay General Johnson's statement that "employers cannot refuse to bar­
gain about conditions of employment with the self-chosen representa­
tives of their workers." 77 The National Labor Board read the same 

required as a condition of employment to join any company union, or to refrain from 
joining, organizing or assisting a labor organization of his own choosing." 

72 Texas and New Orleans Ry. v. Brotherhood of Railway Clerks, 281 U. S. 548, 
50 Sup. Ct. 427 (1930). 

78 Home Building & Loan Ass'n v. Blaisdell, (U.S. 1934) 54 Sup. Ct. 231. 
14 Nebbia v. People, (U. S. 1934) I U. S. LAW WEEK, (Mar. 16, 1934, p.7) 

index p. 551. 
711 As we pointed out earlier, the legality of collective bargaining per se has not 

been questioned for nearly a century. It was reaffirmed in the New Orleans decision 
when the Court said: "The legality of collective action on the part of employees in 
order to Sl!tisfy their proper interests is not to be disputed," 

16 Cf. supra, p. 787. 
71 Cf. supra, p. 785., 
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meaning into the Act when it treated as a violation of the Textile Code 
a mill owner's refusal to deal with employee representatives because 
they were "outside" union men; and a similar decision has been ren­
dered by a lower Wisconsin court.78 As against this body of opinion 
.stands a New York Supreme Court decision to the effect that employers 
are not necessarily bound by the Recovery Act to deal with their em­
ployees collectively.79 

It is hardly possible to deny that an employer's refusal to recog­
nize and deal with the self-chosen representative of the workers is 
tantamount to a refusal to bargain collectively. Hence, it seems rea­
sonable that a statute giving employees the right to bargaiµ collectively 
must imply the right to recognition of their union and must even legal­
ize strikes for the purpose of securing this recognition; otherwise the 
statute would be meaningless. It is, therefore, difficult to avoid the 
conclusion that employers must recognize and deal with the freely­
chosen representatives of their workers if they are to comply with the 
provisions of Section 7(a). If so construed, the Act practically amounts 
to compulsory negotiation with voluntary award. Such a court interpre­
tation would mean that organized labor has, of course, made a tremen­
dous gain. 

Second, Section 7 (a) does not outlaw or make illegal company 
unions clearly representative of the will of the workers. Despite the 
fears of employers that "collective bargaining'' would be construed to 
exclude dealings with shop committees or company unions, and de­
spite the claims of organized labor that such dealings were outlawed 
by the Recovery Act, the legality of the company union seems beyond 
question. So long as the company union represents the uninfluenced 
choice of a majority of workers in any given plant, the legality of this 
form of organization is hardly open to debate. But even if "collective 
bargaining'' were interpreted to mean only bargaining with bona fide 
trade unions, the Act would not thereby seem to exclude all other 
forms of bargaining which were legal and in vogue prior to the Act. 80 

That bargaining by individuals or company unions may be meaningless 
in practice· is no proof that the Act in fact eliminates it. 

Third, the changes made in labor law by the inclusion of clause 
(2) in Section 7(a) are perhaps the most speculative and teritative of 
all. In spite of the provisions of the Norris-LaGuardia Act withdraw­
ing legal protection from the enforcement of "yellow dog'' contracts, 

1s Cf. supra, PP· 792-793. 
79 Cf. supra, pp. 791-792. 
so See statement of General Johnson cited above on page 784. 
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it appears that labor has secured a distinct advantage in obtaining the 
inclusion of a: provision forbidding the "yellow dog'' contract. 

Fourth, in the absence of amendment such as that provided for in 
the pending Wagner Bill, clause (2) may have made the closed shop 
illegal. Such an interpretation, as has already been indicated, was 
placed upon clause ( 2) by General Johnson, 81 by at least one lower 
court, 82 and by a host of employers. 88 If the Supreme Court, unhamp­
ered by additional legislative enactment, holds the closed union shop 
illegal under clause (2), then labor certainly made a mistake in in­
sisting upon its inclusion in Section 7(a), inasmuch as the losses to 
organized labor from such an interpretation would undoubtedly more 
than offset the gains obtained in abolishing the "yellow dog'' contract. 

Lastly, and perhaps most important of all from the point of view 
of changes in existing labor law, there is the very definite probability, 
in view of the New Orleans decision, that the Supreme Court will see 
in Section 7(a) the establishment of a property right, or property 
interest, in labor to its "business" of organization and in the selection 
of its own representatives - a right which the courts will protect 
against employers by injunctions.84 Such a right, the Supreme Court 
held, was conferred upon railroad employees by the Railway Labor 
Act, similar, as has already been indicated, to the provisions of Sec­
tion 7(a).85 

Whatever the Recovery Act will be found to· have added to the 
legal status of labor, its psychological influence has been tremendous. 
The fact that the law not only contemplates representation by workers, 
but makes such representation necessary if workers are to have any 
voice in either the formulation or enforcement of the codes, has given 
a powerful impetus to organization within industries and plants where 
no previous organizations existed. Also the fact that the law recog­
nizes collective bargaining by regular union representatives where 
such unions exist has been a further stimulus to labor to organize. 
Labor chiefs have made extensive use of the argument that only 

81 Cf. supra, p. 801. 
82 Cf. supra, pp. 802-803. 
88 Cf. supra, pp. 801-802. 
84 For an excellent discussion of the development by judicial construction of legally 

enforceable interests in working agreements, see Christenson, "Legally Enforceable In­
terests in American Labor ·union Working Agreements," 9 IND. L. J. 69-I08 (1933). 

85 Of course the property interest to which Chief Justice Hughes referred was a 
right conferred upon railroad workers under the Interstate Commerce powers, and to 
assume that a similar property interest has been conferred upon other workers is to 
assume that the Court will regard the emergency powers of the government at the 
present time as strong as the power over Interstate Commerce in normal times. 
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through recognized trade unions can workers secure any-representation 
in either the formulation or enforcement of the codes, and the result 
has been unionization at a rate comparable to that of the War period. 
Besides giving labor the courage and the incentive to organize, the Re­
covery Act _will be psychologically beneficial in helping labor over­
come its "inferiority complex" as regards litigation in the courts. For 
the first time labor will be appearing before the courts .more in the role 
of "plaintiff" than in its traditional role of "defendant"; the burden 
of proof has been shifted to the employer to justify his actions in indus­
trial controversies. Despite the two-year life of the Recovery Act, 
therefore, it is not improbable that no provisions of this Act will have 
a more lasting effect than that dealing with employer-employee rela­
tions. 

Considerable alarm has recently been expressed by both industrial 
leaders and labor chiefs at the growing extension of governmental con­
trol and supervision over industrial relations. General Johnson in his 
address before the A. F. of L. Convention hinted very strongly that 
strikes, as forms of economic sabotage, should not be tolerated. 86 This 
view was severly criticized by Matthew Woll, vice-president of the 
A. F. of L., as being a step in the direction of State Socialism. 87 The 
attitude of many industrial leaders is perhaps well stated by the Na­
tional Industrial Conference Board as follows:88 

"As the price of securing governmental assistance in outlawing 
certain destructive trade practices, industry has accepted a limita­
tion of its right to establish conditions under which it shall op­
erate." 

It is true that the federal government has, as part of an emer­
gency program, extended its supervision and control over industrial 
affairs to a degree hardly thought possible a few years ago. Through 
the National Labor Board th~ government has undertaken to arbitrate 
controversies between employers and employees. Whether or not this 
will be a forerunner to still closer governmental control over labor 
and its activities such as the strike, and over capital with its right to 
run its business without outside interference, remains to be seen; but it 
is a question that merits careful consideration. 

86 See N. Y. Times, Oct. II, 1933, p. 12. General Johnson said: "The plain, stark 
truth is that you cannot tolerate the strike. If you permit or countenance this eco­
nomic sabotage • • • public confidence and opinion will turn against you. • • . " 

87 Mr. Woll said in part: "We believe the N.R.A. should mean for all our people 
a new and effective democratic practice in industry, perhaps under state sanction but 
by no means with state domination." N. Y. Times, Oct. 16, 1933, p. 9. 

88 N.I.C.B. Service Letter, Sept. 30, 1933, p. 68. 


