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An alternative view, described as "a qualified version" of the above
approach, posits that one would "assume that some provisions lend
themselves to a single international meaning while others have multiple
permissible meanings."'' ° Under this approach, a country intending to
transfer refugees to a third state "should apply its own more favorable
interpretation whenever it regards the particular provision as susceptible
to only one true international meaning."' ' By contrast, "if the destination
country views both its own interpretation and that of the third country as
permissible, then its decision as to which one to follow should be gov-
erned by [its] own choice of law rules and any applicable agreements
with the third country."'0 2

The difficulty with this approach is that it is not clear on what basis a
state would decide which Refugee Convention terms properly have only
one international meaning and which are open to various interpretations.
This is particularly so given that the rules of treaty interpretation set out
in the Vienna Convention on the Law of Treaties apply to all provisions
of all treaties, thus making it difficult to take a differentiated approach to
interpretation in accordance with international law. Moreover, it raises
the risk that a sending state will simply declare that all relevant provi-
sions are open to multiple interpretations in order to comply with the
terms of a cooperation agreement which permit it to return or send refu-
gees to third countries.

The better view, consistent with international law, is that the sending
state will not violate Article 33 where the difference in interpretation of
the receiving state is at the level of "legal niceties and refinements."'0 3 As
Lord Hobhouse noted in Adan:

It is not to be assumed that a country which has agreed to and
adopted the Convention will then act otherwise than in accor-
dance with its obligations under the Convention. It is certainly
not to be assumed that this will occur from the existence of dif-
ferences of emphasis or from differences which can only be
discovered by a meticulous comparative examination. '°'

However, where the differences in interpretation are likely to produce
different outcomes for refugee applicants, such that a person who would

Commission Staff Working Paper (Jan. 2001), available at http://www.unhcr.org/home/
RSDLEGAL 3ae6b34c0.pdf).

100. Legomsky, supra note 12, at 638.
101. Id.
102. Id. at 638-39.
103. R (ex parte Yogatharas) v. Sec'y of State for the Home Dep't, [2002] UKHL 35, [9,

4 Eng. Rep. 800 (U.K.).
104. R (ex pane Adan) v. Sec'y of State for the Home Dep't, (2001) 2 W.L.R. 143, 169

(Eng.).
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be considered a refugee in the sending state is unlikely to be considered
a refugee in the third state, the sending state is prohibited from returning
or transferring a refugee to that third state. '

Inherent in this requirement (that in order to transfer a refugee to a
third state there must not be any real risk that the third state will engage
in refoulement of refugees) is the need for the third state to have in place
an adjudication procedure properly to assess the claim of those refugees
transferred to its territory by the sending state. While the Refugee Con-
vention does not explicitly contain any provisions relating to national
status determination procedures, "the principle of good faith in fulfilling
treaty obligations requires ... that States Parties to the Convention insti-
tute a procedure which allows for a determination of who is entitled to
the guarantees of that treaty."' 6 Thus, where the third state does not have
in place an adequate status determination system, there is a risk that re-
turning or transferring a refugee to that state would involve indirect
refoulement contrary to Article 33.107

Moreover, it is insufficient for the third state to have in place an ade-
quate determination system if it does not guarantee that a transferred
refugee will in fact have access to that system. The UNHCR noted in its
recent examination of the Dublin II Regulation that even under that
scheme, "the substance of an asylum seeker's claim is not in all cases

105. The Michigan Guidelines conclude that "the sending state must in particular satisfy
itself that the receiving state interprets refugee status in a manner that respects the true and
autonomous meaning of the refugee definition set by Art. 1 of the Convention." Michigan
Guidelines, supra note 15, 1 4.

106. Walter Kalin, Temporary Protection in the EC: Refugee law, Human Rights, and the
Temptations of Pragmatism, 44 GERMAN Y.B. INT'L L. 202, 221 (Jost Delbruck & Andreas
Zimmermann eds., 2001). In Haitian Centre for Human Rights v. United States, the Inter-
American Commission on Human Rights noted that, "[t]he Commission believes that interna-
tional law has developed to a level at which there is recognition of a right of a person seeking
refuge to a hearing in order to determine whether that person meets the criteria in the Conven-
tion" Case No. 10.675, Inter-Am. C.H.R., Report No. 51/96, OEA/Ser.LIV/II.95, doc. 7 rev.

155 (1997). The UNHCR has consistently insisted that the third country must provide a fair
refugee status determination. Legomsky, supra note 12, at 654 n.319. See also UNHCR Advi-
sory Opinion, supra note 60, at 3 ("As a general rule, in order to give effect to their obligations
under the 1951 Convention and/or 1967 Protocol, States will be required to grant individuals
seeking international protection access to the territory and to fair and efficient asylum proce-
dures.").

107. For examples of problematic state practices, see HATHAWAY, supra note 35, at 630-
32. This has also been an issue of concern in relation to the U.S.-Canada Safe Third Country
Agreement. See Macklin, supra note 88, at 402-05 (noting that factors such as an expedited
removal procedure, a procedural one-year time limit for filing claims, and lack of legal aid for
refugee applicants in the United States mean that there is a risk of indirect refoulement when
refugees are transferred from Canada to the United States). For in-depth discussion of this
requirement, see Legomsky, supra note 12, at 654-58. This issue was also raised in the con-
text of Australia's "Pacific Solution." Susan Kneebone notes that the procedure on Nauru for
processing claims affords "no rights to legal representation, and lawyers have been repeatedly
denied access to potential clients." Kneebone, supra note 3, at 715.
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examined in the responsible State" (the state to which a refugee is trans-
ferred),' 8 thus clearly giving rise to the possibility of indirect
refoulement. For example, the UNHCR, NGOs, and scholars have high-
lighted the problems in returning refugees to Greece under the Dublin
system, since many refugees are denied access to an asylum determina-
tion procedure when sent there.' °9 On this basis, successful challenges to
determinations that Greece constitutes a safe third country under the
Dublin scheme have been made in Austria, Finland, France, Italy, the
Netherlands, Norway, and Sweden." ° Concerns have also been raised
with respect to other states where applicants "may find it difficult or im-
possible to have their cases re-opened if a decision was made in their
absence."" In addition, the UNHCR has emphasized the importance of
ensuring that an appeal or review is available in the third state against a
negative decision in order "to avoid possible serious consequences of
incorrect first instance decisions, and to ensure compliance with the
principle of non-refoulement."' 2

For this reason, in order to avoid the risk of indirect refoulement, a
state contemplating a protection elsewhere transfer must ensure that any
refugee to be transferred to a third state will have the right to enter that
state and to apply for protection under the Convention."3 In particular,
every transfer of protection responsibility must be predicated on a com-
mitment by the receiving state to afford the person transferred a
meaningful legal and factual opportunity to make his or her claim to pro-
tection.'" The only exception to this is where the third state will in fact
respect all Convention rights without the need for recognition of refugee
status.

B. Territorial Scope ofArticle 33

The analysis thus far has assumed that the state will act-that is, the
relevant transfer or return will be made-after a refugee has reached the
territory of a state that does not itself wish to provide protection. State
practice, however, reveals that an equally important question is whether
this analysis changes in a situation where a state wishes to transfer or

108. UNHCR DUBLIN II, supra note 7, at 46.
109. Id. See also ECRE DUBLIN II, supra note 4, at 150-51.
110. UNHCR DUBLIN II, supra note 7, at 47; ECRE DUBLIN II, supra note 4, at 151.
111. ECRE DUBLIN II, supra note 4, at 151 (referring to Belgium, France, Ireland, Italy,

the Netherlands, Slovenia, and Spain).
112. Id. at 50.
113. Id. at 188. In Australia, it has been held that it is not necessary that a person have a

right of entry. ECRE has highlighted the dangers in allowing transfers where the receiving
state guarantees only that the person will have a right of entry in the receiving state but will
not have access to a refugee determination system there.

114. Michigan Guidelines, supra note 15, $ 4.
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return a person to a third country before the refugee reaches the territory
of that state. This usually occurs as a result of a deliberate state policy to
circumvent refugee arrivals by taking action outside its territory, for ex-
ample, by interdicting refugees in international waters or by exercising
control over refugees in the territory of another state. The territorial
scope of Article 33 is therefore an issue that has become significant and
controversial in international law in recent years.

Reference to the text of the Refugee Convention alone clearly sug-
gests that Article 33 applies to state conduct wherever it may be carried
out. Unlike most of the other Convention rights discussed below, and
unlike some international human rights treaties,"' Article 33 is not condi-
tioned on a refugee being within the territory of state parties. ' 6 Rather,
Article 33(1) simply provides that "[n]o Contracting State shall expel or
return ('refouler') a refugee in any manner whatsoever to the frontiers of
territories where his life or freedom would be threatened on account of
his race, religion, nationality, membership of a particular social group or
political opinion." The "ordinary meaning" of Article 33' 17 therefore does
not include any territorial restriction; it "limits only where a refugee may
be sent 'to,' not where he may be sent from.""' 8 Further, the terms of the
article, including the proscription on refoulement carried out "in any
manner whatsoever," suggest a wide scope of application. As Justice
Blackmun of the U.S. Supreme Court noted in his dissenting opinion in
Sale v. Haitian Centers Council, "[t]he terms are unambiguous. Vulner-
able refugees shall not be returned. The language is clear, and the
command is straightforward: that should be the end of the inquiry."" 9

Notwithstanding this admonition, textual arguments have been ad-
vanced against the position that Article 33 applies to extraterritorial state
conduct. The most notorious of these is embodied in the reasoning of the
U.S. Supreme Court majority in Sale,2 which concluded that the word

115. For example, the International Covenant on Civil and Political Rights applies to
acts carried out within a state's territory and subject to its jurisdiction. International Covenant
on Civil and Political Rights art. 2(1), Dec. 16, 1966, 999 U.N.T.S. 171 [hereinafter ICCPR].

116. Compare Refugee Convention, supra note 1, arts. 4, 15, 26.
117. Article 31 of the Vienna Convention on the Law of Treaties requires that interpreta-

tion begin with the "ordinary meaning, in light of the context, object and purpose." See Vienna
Convention, supra note 24, art. 31.

118. Sale v. Haitian Centers Council, 509 U.S. 155, 190 (1993) (Blackmun J., dissent-
ing).

119. Id.
120. It should be noted that while the U.K. Court of Appeal considered Sale "wrongly

decided" and noted that it "certainly offends one's sense of fairness," in European Roma
Rights Centre v. Immigration Officer at Prague Airport, [2003] 4 Eng. Rep. 247, 34 (Eng.),
the House of Lords endorsed the majority position in Sale. R (exparte European Roma Rights
Ctr.) v. Immigration Officer at Prague Airport, [2004] UKHL 55, T 15-17, 43, 48, 65-72
(U.K.).
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"return" has a distinctive legal meaning that is narrower than its common
or "ordinary" meaning.' 2' This analysis is difficult to defend, given that
treaty terms are required to be interpreted according to their ordinary
meaning. 2 2 As noted by Justice Blackmun, the "ordinary meaning" of
return is "to bring, send, or put (a person or thing) back to or in a former
position.' 23 In addition, as the majority itself noted, the French refouler
(explicitly included in Article 33) means "repulse," "repel," "drive back,"
and even "expel.' '

1
24 None of these understandings of the concepts of re-

turn and refouler suggest that the action need take place in any particular
territorial space.121

The second textual argument the majority put forward in Sale seeks
to limit the scope of Article 33(1) by reading it in the context of Article
33(2). 126 Article 33(2) limits the application of Article 33(1) by exempt-
ing from its protection a refugee whom "there are reasonable grounds for
regarding as a danger to the security of the country in which he is, or
who, having been convicted by a final judgment of a particularly serious
crime, constitutes a danger to the community of that country."'27 The ma-
jority in Sale regarded this exemption as necessarily implying a
territorial limitation on Article 33(1) on the basis that, if Article 33(1)
were read to apply extraterritorially, "no nation could invoke the second
paragraph's exception with respect to an alien [outside its territory]: An
alien intercepted on the high seas is in no country at all." 28 This argu-
ment has also been invoked in support of the view that Article 33 does
not apply to decisions on refugee status made in embassies located in
third countries. 29 The difficulty with this argument is that it relies on a

121. Sale, 509 U.S. at 181 (majority opinion).
122. See Vienna Convention, supra note 24, art. 31. In addition, the majority's reasoning

as to why there is a narrower "legal meaning" in the case of Article 33 is not at all clear.
123. Sale, 509 U.S. at 191 (Blackmun, J. dissenting) (citing PHILIP BABOCK GOVE, WEB-

STER'S THIRD NEW INTERNATIONAL DICTIONARY 1841 (1986)). See also HATHAWAY, supra
note 35, at 337 n.267 (citing the definition from the CONCISE OXFORD DICTIONARY 15.8(a)
(9th ed. 1995): "to come or go back... [to] bring, put, or send back to the... place.., where
originally belonging").

124. Sale v. Haitian Centers Council, 509 U.S. 155, 182 (1993) (majority opinion).
125. This is also the view of the UNHCR in its recent opinion on this question. UNHCR

Advisory Opinion, supra note 60, at 12-13.
126. Article 31 of the Vienna Convention requires the ordinary meaning to be read "in

context," which can arguably include the other provisions of the treaty, especially in the same
article. Vienna Convention, supra note 24, art. 31.

127. Refugee Convention, supra note 1, art. 33(2).
128. Sale, 509 U.S. at 180.
129. See Gregor Noll, Seeking Asylum at Embassies: A Right to Entry Under Interna-

tional Law?, INT'L J. REFUGEE L. 542, 554 (2005).

An extensive reading of article 33(1) CSR51 would force us to assess the security
dimension with regard to a third country (that is, the country in which the embassy
is placed) when considering whether a refugee can be denied the benefit of article

[Vol. 28:223
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narrow exception to a fundamental rule as itself limiting the rule,"3 a
form of inverted reasoning inconsistent with the overriding protective
and humanitarian purpose of the Refugee Convention and its most im-
portant protection embodied in Article 33.3 Further, the argument
ignores the fact that the logical reason for confining the application of
Article 33(2) to refugees within territory is that there can be no risk
posed by the presence of a refugee such as to justify refoulement unless
and until the person is within the territory of the state in question.'3 2

In addition to these textual arguments, the majority in Sale also
placed significant weight on the negotiating history of the Refugee Con-
vention, specifically on the views of the Swiss delegate, who assumed
that Article 33 would not apply extraterritorially.13

3 However, it is ques-
tionable whether such "isolated statement[s] of a delegate to the
Convention"'34 are persuasive in this regard, particularly in light of the
specific decision of the delegates to amend Article 33 "in order to stipu-
late that the duty of non-refoulement prohibits return to the risk of being

33(l) CSR 51. It may very well be that a person threatens the security of that third
country, or its community, while not threatening the security of the destination
country from whose embassy she seeks protection.

Id.
130. As Justice Blackmun observed in Sale, "[n]onretum is the rule; the sole exception

(neither applicable nor invoked here) is that a nation endangered by a refugee's very presence
may 'expel or return' him to an unsafe country if it chooses." Sale v. Haitian Centers Council,
509 U.S. 155, 194 (1993) (Blackmun J., dissenting).

131. As the UNHCR submitted in its amicus curiae brief in Sale, in relation to the U.S.
government's arguments:

[This interpretation] extinguishes the most basic right enshrined in the treaty-the
right of non-return-for an entire class of refugees, those who have fled their own
countries but have not yet entered the territory of another State. Under [that] read-
ing, the availability of the most fundamental protection afforded refugees turns not
on the refugee's need for protection but on his or her own ability to enter clandes-
tinely the territory of another country.

Brief for UNHCR as Amicus Curiae Supporting Respondent, McNary v. Haitian Centers
Council, Inc., 506 U.S. 814 (1992), reprinted in 6 INT'L J. REFUGEE L. 85, 92 (1994) [herein-
after UNHCR Amicus Brief].

132. HATHAWAY, supra note 35, at 336.
133. Sale, 509 U.S. at 183-86 (majority opinion).
134. Id. at 194 (Blackmun, J., dissenting). In addition, the UNHCR takes the view that

the statements by the drafters relied upon by the majority in Sale

were expressions of concern related to a possible obligation to grant asylum to large
numbers of arrivals in mass influx situations. In UNHCR's view, these portions of
the negotiating history do not warrant the conclusion that the drafters of the 1951
Convention reached consensus about an implicit restriction of the territorial scope
of the principle of non-refoulement as provided for in Article 33(1).

UNHCR Advisory Opinion, supra note 60, at 13 n.57. On the contrary, the UNHCR points to
portions of the drafting history which support the opposite conclusion. Id. at 13-15.
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persecuted 'in any manner whatsoever,' said to 'refer to various methods
by which refugees could be expelled, refused admittance or re-
moved.' "'3

A more fundamental objection to the Supreme Court's reliance on
the drafting history might be that reference to this "supplementary means
of interpretation" is only permitted "in order to confirm the meaning re-
sulting from the application of article 3 1," or when the interpretation
according to Article 31 "leaves the meaning ambiguous or obscure" or
"leads to a result which is manifestly absurd or unreasonable."'36 Such
supplementary means are not, however, permitted to create an ambigu-
ity. 37 Arguably, the Supreme Court did not first apply the primary rule of
interpretation: to interpret the terms in accordance with their ordinary
meaning, in their context, and in the light of the treaty's object and pur-
pose. The majority acknowledged that the interpretation it adopted in
that case, which permitted interdiction on the high seas, "may even vio-
late the spirit of Article 33,''38 but it did not further explore the
ramifications of that decision in terms of treaty interpretation. By con-
trast, reference to the humanitarian and human rights purposes of the
Refugee Convention could only confirm the conclusion that the ordinary
meaning of "return," together with the lack of territorial restriction in
Article 33, suggests that the prohibition on non-refoulement applies
wherever a state acts vis-a-vis refugees. 39

135. HATHAWAY, supra note 35, at 338.
136. Vienna Convention, supra note 24, art. 32.
137. Legomsky highlights the ambiguity created by reference to the drafters' comments

in his analysis of the Sale decision, noting that "there are at least three possible interpretations
of these two delegates' comments." Stephen H. Legomsky, The USA and the Caribbean Inter-
diction Program, 18 INT'L J. REFUGEE L. 677, 690-91 (2006). Legomsky notes that the Swiss
delegate's comment was one of the two drafters' comments on which the Court relied in Sale.
However, as he points out, since Switzerland is a landlocked country, the notion that it was
concerned to ensure that the Refugee Convention not interfere with the Swiss navy's authority
to interdict on the high seas "stretches the Court's fertile imagination too far." Id. at 691.

138. Sale v. Haitian Centers Council, 509 U.S. 155, 183 (1993).
139. The leading courts in common law jurisdictions have emphasized the human rights

object and purpose of the Refugee Convention, noting that it is understood to have been "writ-
ten against the background of international human rights law" (Applicant A v. Minister for
Immigration & Ethnic Affairs (1996) 190 C.L.R. 225, 296-67 (Austl.); Wang v. MIMA (2000)
105 EC.R. 548, IT 74-81 (Austl.); MIMA v. Mohammed (2000) 98 EC.R. 405,421 (Austl.));
that the preamble expressly shows "that a premise of the Convention was that all human be-
ings shall enjoy fundamental rights and freedoms" (Shah v. Sec'y of State for the Home Dep't,
(1999) 2 A.C. 629, 639 (Lord Steyn) (U.K.)); and that the Preamble "places the Convention
among the international instruments that have as their object and purpose the protection of the
equal enjoyment by every person of fundamental rights and freedoms" (Applicant A, (1996)
190 C.L.R. at 231-32). In light of the preamble, it has been said that "[n]owhere are consid-
erations of international instruments of human rights more important than in the area of
refugees." Premalal v. Minister for Immigration, Local Gov't & Ethnic Affairs (1993) 41

FC.R. 117, 138 (Austl.). Accordingly, common law courts have repeatedly recognized and
reiterated that "[t]his overarching and clear human rights object and purpose is the background

[Vol. 28:223
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In light of this analysis, the better view is that Article 33 applies to
conduct that satisfies the definition of refoulement, regardless of where it
takes place.' ° In other words, unlike other Refugee Convention rights,
which restrict state action only where a specific degree of physical con-
nection with the refugee has been achieved, Article 33 applies whenever
a state acts, regardless of the territorial basis for that exercise.

In addition to these arguments as to the specific terms and context of
the Refugee Convention, scholars sometimes rely on more general de-
velopments in international law in support of the view that the Refugee
Convention operates extraterritorially.'4 1 Contemporary international hu-
man rights law has established that a state's responsibility under human
rights treaties, while still primarily territorial, may extend to an exercise
of extraterritorial jurisdiction. Relevant treaty bodies and, more recently,
the International Court of Justice, have confirmed that "international
human rights instruments are applicable 'in respect of acts done by a

against which interpretation of individual provisions must take place." Pushpanathan v. Can-
ada (Minister of Citizenship & Immigration), [1998] 1 S.C.R. 982, 1024 (Can.). Lord Hope of
Craighead noted in In re B, R (ex parte Hoxha) v. Special Adjudicator that "[t]he social and
humanitarian nature of the problem of refugees was expressly recognised in the preamble to
the convention." [2005] UKHL 19, 6, 4 Eng. Rep. 580 (U.K.). Moreover, the UNHCR Ex-
ecutive Committee has confirmed the "social and humanitarian nature" of the Refugee
Convention. For example, in its Agenda for Protection, it reaffirmed state parties' commitment
to implementing the Refugee Convention obligations "fully and effectively in accordance with
the [humanitarian] object and purpose" of the Refugee Convention. U.N. HIGH COMM'R FOR

REFUGEES, ExCOM, AGENDA FOR PROTECTION 1-3, (Oct. 2003), available at http://
www.unhcr.bg/pubs/agenda-protection/en/agenda-for-_protection-en.pdf. In terms of the
specific issue of non-refoulement, the ExCom has noted that "[g]iven the practice of States to
intercept persons at great distance from their own territory, the international refugee protection
regime would be rendered ineffective if States' agents abroad were free to act at variance with
obligations under international refugee law and human rights law." U.N. High Comm'r for
Refugees, Interception of Asylum-Seekers and Refugees: The International Framework and
Recommendations for a Comprehensive Approach, 23, U.N. Doc. EC/50/SC/CRP. 17 (June 9,
2000).

140. It is noteworthy that the UNHCR also endorses this view. UNHCR Amicus Brief,
supra note 131. In its 2000 ExCom note, the UNHCR stated, "[t]he principle of non-
refoulement does not imply any geographical limitation. In UNHCR's understanding, the
resulting obligations extend to all government agents acting in an official capacity, within or
outside national territory." U.N. High Comm'r for Refugees, ExCom, Interception of Asylum-
Seekers and Refugees: The International Framework and Recommendations for a Comprehen-
sive Approach, T 23, U.N. Doc. EC/50/SC/CRP.17 (June 19, 2000). See also Haitian Centre
for Human Rights v. United States, Case No. 10.675, Inter-Am. C.H.R., Report No. 51/96,
OEA/Ser.L/V/II.95, doc. 7 rev. $ 157 (1997). The Inter-American Commission on Human
Rights' jurisdiction to consider this issue is indirect in that it has jurisdiction to interpret Arti-
cle XXVII of the American Declaration, which in turn requires that any right to seek asylum
must be "in accordance with international agreements," thus requiring consideration of the
scope of the Refugee Convention.

141. Note that a treaty is not to be read in a vacuum, but rather must be interpreted tak-
ing into account "any relevant rules of international law applicable in the relations between the
parties." Vienna Convention, supra note 24, art. 31 (3)(c).
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State in the exercise of its jurisdiction outside its own territory.' ,,042 How-
ever, while this interpretation has expanded the potential liability of
states to encompass acts that occur outside their territory, the require-
ment that the acts be within state jurisdiction has proven to be a hurdle to
establishing state responsibility in some contexts, as jurisdiction requires
something more than mere action.14 Reference to these developments
may therefore suggest a similarly restrictive approach to establishing
state responsibility in the context of Article 33.'44 The question is
whether it is necessary to establish that a state has acted outside territory
but within its jurisdiction in order to establish state responsibility under
Article 33 of the Refugee Convention.

Reference to the relevant jurisprudence of international human rights
courts and tribunals makes clear that the reason jurisdiction must be es-
tablished in this context is that the relevant treaties explicitly apply only
to an exercise of state jurisdiction. 4

1 Since a state is responsible for acts

142. Case Concerning Armed Activities on the Territory of the Congo (Dem. Rep.
Congo v. Uganda), 2005 I.C.J. 116, 1216 (Dec. 19) (summarizing the ICJ's decision in the
Construction of a Wall case); See also Legal Consequences of the Construction of a Wall in
the Occupied Palestinian Territory, Advisory Opinion, 2004 I.C.J. 136, 179 (July 9). This
recent affirmation of Construction of a Wall is important because some have raised doubts
about how far the ICJ actually went in that case. See, e.g., Michael J. Dennis, Agora: ICJ Ad-
visory Opinion on Construction of a Wall in the Occupied Palestinian Territory: Application of
Human Rights Treaties Extraterritorially in Times of Armed Conflict and Military Occupation,
99 Am. J. INT'L L. 119, 123 (2005) ("Arguably the best reading of the Court's opinion is that
is was based only on the view that the West Bank and Gaza were part of the "territory" of
Israel for purposes of the application of the Covenant.").

143. As Ralph Wilde notes:

[The relevant adjudicatory bodies] do not conceive state responsibility simply in
terms of the acts of parties, as is the case, for example, in Article 1 of the third Ge-
neva Convention... in which contracting parties undertake "to respect and to ensure
respect for the present Convention in all circumstances." Instead, responsibility is
conceived in a particular context: the State's jurisdiction.

Ralph Wilde, Legal "Black Hole"? Extraterritorial State Action and International Treaty Law
on Civil and Political Rights, 26 MICH. J. INT'L L. 739, 795 (2005). See, e.g., Bankovic et al.
v. Belgium (2001) 11 B.H.R.C. 435; R (AI-Skeini) v. Sec'y of State for Defence [2005]
EWCA (Civ) 1609.

144. Indeed, a number of scholars automatically assume that it is necessary to establish
"jurisdiction" in the refugee context. See, e.g., Lauterpacht & Bethlehem, supra note 60, at
110. Gregor Noll, however, objects to reliance on these parallel developments as supporting an
expansive view of Article 33 on the basis that "human rights treaty law shows significant
variations in the precise formulations delimiting the applicability of single instruments," and
thus it is "not correct to state that human rights treaty law is applicable ratione loci wherever
the jurisdiction of a state extends." Noll, supra note 129, at 552.

145. Indeed, the cases concerning the application of the European Convention on Human
Rights make it clear that that is the reason for referring to this issue. See, e.g., AI-Skeini,
[2005] EWCA (Civ) 1609, [3]. See also Construction of a Wall, in which the ICJ explained:

The scope of application of the International Covenant on Civil and Political Rights
is defined by Article 2, paragraph 1, thereof, which provides:

[Vol. 28:223
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that constitute violations of the international obligations of the state,' 46 it is
necessary to ascertain the scope of any legal obligation in order to assess

Each State Party to the present Covenant undertakes to respect and to en-
sure to all individuals within its territory and subject to its jurisdiction the
rights recognized in the present Covenant, without distinction of any
kind, such as race, colour, sex, language, religion, political or other opin-
ion, national or social origin, property, birth or other status.

This provision can be interpreted as covering only individuals who are both present
within a State's territory and subject to that State's jurisdiction. It can also be con-
strued as covering both individuals present within a State's territory and those
outside that territory but subject to that State's jurisdiction. The Court will thus seek
to determine the meaning to be given to this text.

2004 I.C.J. 136, 178-79.
Further, disagreement amongst commentators as to the legitimacy of the extension of

these treaties to extraterritorial acts focuses on the question whether the language of "jurisdic-
tion" found within the treaties allows such an extension. These issues have proved most
controversial in the context of the ICCPR, given that it specifically applies to acts carried out
within a state's territory and subject to its jurisdiction. The Human Rights Committee has
essentially read this to apply to acts occurring either within territory or where a person is
within the "power or effective control" of the state party, even if not within territory. See U.N.
Human Rights Comm. (HRC), General Comment 31: Nature of the General Legal Obligation
Imposed on States Parties to the Covenant (ICCPR), 1 10, U.N. Doc. CCPR/C/2I/Rev.I/
Add.13 (2004) [hereinafter General Comment 31]. Michael Dennis is particularly critical of
the HRC's approach (endorsed by the ICJ in Construction of a Wall) on the basis, inter alia,
that it has "abandoned the literal reading altogether." Dennis, supra note 142, at 122. See also
Noll, supra note 129, at 563--64. However, as Manfred Nowak points out, "[a]n excessively
literal reading" of Article 2(1) would "lead to often absurd results." MANFRED NOWAK, U.N.
COVENANT ON CIVIL AND POLITICAL RIGHTS: CCPR COMMENTARY 43 (2d rev. ed. 2005). A
similar observation was made by HRC Member Mr. Tomusschat in a concurring opinion in
U.N. Human Rights Comm., Commc'n No. R12/52: Burgos v. Uruguay, No. 52/79, U.N. Doc.
Supp. No. 40 (A/36/40), at 176 (1981), cited in THE INTERNATIONAL COVENANT ON CIVIL

AND POLITICAL RIGHTS: CASES, MATERIALS AND COMMENTARY 90 (Sarah Joseph et al. eds.,
2d ed. 2000). For example, Dennis's view that the ICCPR only applies to individuals "both
within its territory and subject to its sovereign authority" (Dennis, supra note 142, at 122)
would render Article 12(4) nugatory, because nationals prevented from entering their country
of nationality would be unable to rely on it since they would not be in the territory of a state
party. NOWAK, supra, at 43. Thus, Nowak emphasizes that "[a]n interpretation that seeks to
take into account the purpose of this awkwardly formulated provision must aim at the respon-
sibility of States under international law." Id. at 41-42 (emphasis in original). He notes that
the HRC has accordingly "sought to correct the wording of this provision by developing case
law oriented along the object and purpose of the Covenant and affording increased legal pro-
tection" Id. at 44. Thus, for example, he notes that when state parties "take actions on foreign
territory that violate the rights of persons subject to their sovereign authority, it would be
contrary to the purpose of the Covenant if they could not be held responsible." Id. at 42. It
should be noted that Dennis's argument in relation to the International Covenant on Economic,
Social, and Cultural Rights is even weaker, because in the absence of any limiting provision in
the treaty itself, his only argument is that "[t]he negotiating record does not even suggest that
states intended that the substantive obligations in the ICESCR would apply extraterritorially."
Dennis, supra note 142, at 126.

146. Int'l Law Comm'n, Articles on State Responsibility, art. 2, G.A. Res. 56/83, Annex,
U.N. Doc. A/RES/56/83 (Jan. 28, 2002) [hereinafter ILC Articles].
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state responsibility. Where the relevant legal obligation (under the Inter-
national Covenant on Civil and Political Rights (ICCPR) or the
European Convention) applies only to an exercise of state jurisdiction,
then clearly jurisdiction is required to establish state responsibility. 47

However, in the case of a treaty obligation that is not explicitly restricted
to acts within the jurisdiction of the state-such as Article 33 of the
Refugee Convention-a state commits an internationally wrongful act
when conduct consisting of an act or omission "[c]onstitutes a breach of
an international obligation of the State."48 Thus, any conduct amounting
to direct or indirect refoulement by a state, wherever carried out, impli-
cates the international responsibility of that state for a violation of
Article 33. On this understanding, there is no further requirement to es-
tablish that the act or omission amounting to refoulement was carried out
within the state's jurisdiction.

However, even if we accept that it is necessary to establish jurisdic-
tion in order to enliven Article 33, reference to the developing human
rights jurisprudence on jurisdiction suggests that most extraterritorial
acts relevant to the refugee context will fall within its ambit. The consis-
tent view under human rights law is that a state exercises jurisdiction
when it wields "effective control" over territory or persons. 9 Ralph
Wilde characterizes the two relevant contexts as "spatial" and "personal"
jurisdiction."0 As to the first, Wilde explains that jurisdiction "amounts
to asserting control over a particular territorial space."'5 ' As explained by
the ECHR in the Bankovic case, this can occur where a state, "through
the effective control of the relevant territory and its inhabitants abroad,

147. There is variation in the specific scope of the key international human rights trea-
ties, but they almost all make some reference to this issue. For example, while the ICCPR
applies to persons "within [a state party's] territory and subject to its jurisdiction," ICCPR,
supra note 115, art. 2(1), the Convention on the Rights of the Child applies to each child
"within [a state party's] jurisdiction," Convention on the Rights of the Child, art. 2(1), Nov.
20, 1989), 1577 U.N.T.S. 43 [hereinafter CRC], and the ECHR applies to "jurisdiction," Euro-
pean Convention for the Protection of Human Rights and Fundamental Freedoms art. 1 Nov.
4, 1950, 213 U.N.T.S. 222, amended by Protocol No. 11, May 11, 1994, 155 E.T.S. 1. The
International Covenant on Economic, Social and Cultural Rights (ICESCR) contains no spe-
cific territorial or jurisdictional limitation. ICESCR, Dec. 19, 1966, 993 U.N.T.S. 3.

148. ILC Articles, supra note 146, art. 2(b).
149. See. e.g., HRC General Comment 31, supra note 145, 10 ("[A] State party must

respect and ensure the rights laid down in the Covenant to anyone within the power or effec-
tive control of that State party, even if not situated within the territory of the State Party.")
(emphasis added). Lauterpacht and Bethlehem, after reviewing the authorities, conclude even
more broadly that there is a "general proposition that persons will come within the jurisdiction
of a State in circumstances in which they can be said to be under the effective control of that
State or are affected by those acting on behalf of the State more generally, wherever this oc-
curs." Lauterpacht & Bethlehem, supra note 60, at I11.

150. See generally Wilde, supra note 143.
151. Id. at 798.
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as a consequence of military occupation or through the consent, invita-
tion or acquiescence of the Government of that territory exercises all or
some of the public powers normally to be exercised by that Govern-
ment."'' 2 In refugee law, this type of jurisdiction may be exercised, for
example, when one state permits another state to operate some kind of
extraterritorial processing center (possibly including detention) on its
territory.'53 On this basis, it could be argued that Australia's obligation to
respect Article 33 clearly pertained to its involvement in the confinement
and processing of refugee claimants in Nauru.'5 4

The second context in which a state can be said to exercise extrater-
ritorial jurisdiction is where, regardless of whether the area "in which the
control is exercised is itself under the State's control,"'5 there is a rela-
tionship of "power ... control/effective control ... or authority between
the State and the individual, quite apart from a relationship of control
operating with respect to the territory in which the acts take place."'56

152. Bankovic et. al v. Belgium, 2001-XII Eur. Ct. H.R. 333, para. 71 (Grand Chamber,
Admissibility Decision), quoted by Wilde, supra note 143, at 800.

153. Of course this would depend on the degree of control exercised by the relevant
state. Noll, supra note 3, at 326.

154. The Memorandum of Understanding signed by Australia with Nauru obliged Aus-
tralia to "ensure that each person will be processed and have departed Nauru within as short a
time as is reasonably possible, and that no persons will be left behind in Nauru*" Ruhani v.
Dir. of Police (2005) 222 C.L.R. 489, 49 (Austl.). Australian immigration officials therefore
determined refugee applications in Nauru. See also Kneebone, supra note 3, at 709-15. More-
over, under the terms of the Memorandum of Understanding,

[Australia undertook] to provide the facilities in Nauru in which detainees such as
the appellant were housed. It undertook to provide security personnel for such fa-
cilities, as well as health and medical services. Pursuant to these undertakings, the
Australian Protective Service stationed approximately twenty-three officers in
Nauru. They supported the Nauru Police Force and were appointed reserve officers
of that force.

Ruhani (2005) 222 CL.R. 489, 51.
155. Bankovic, 200 1-XII Eur. Ct. H.R. 333, para. 71, quoted in Wilde, supra note 143, at

800.
156. Wilde, supra note 143, at 802 n.141. One example is provided by the decision of

the ECHR in Ocalan v. Turkey. The Court noted:

[Tlhe applicant was arrested by members of the Turkish security forces inside an
aircraft in the international zone of Nairobi Airport. Directly after he had been
handed over by the Kenyan officials to the Turkish officials the applicant was under
effective Turkish authority and was therefore brought within the "jurisdiction" of
that State . .. even though in this instance Turkey exercised its authority outside its
territory.

Ocalan v. Turkey, App. No. 46221/99, 2003 Eur. Ct. H.R. 125, para. 93 (Grand Chamber,
Judgment on the Merits) (cited in Wilde, supra note 143, at 803). In Construction of a Wall,
the ICJ affirmed the HRC jurisprudence on point: "[tihe constant practice of the Human
Rights Committee is consistent with this [extraterritorial application of the ICCPR]." Legal
Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
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The rationale for establishing jurisdiction and thus state responsibility on
this basis is explained by the ECHR in Issa and Others v. Turkey:

A State may also be held accountable for violation of the Con-
vention rights and freedoms of persons who are in the territory
of another State but who are found to be under the former State's
authority and control through its agents operating-whether law-
fully or unlawfully-in the latter State .... Accountability in
such situations stems from the fact that Article 1 of the Conven-
tion cannot be interpreted so as to allow a state party to
perpetrate violations of the Convention on the territory of an-
other state, which it could not perpetrate on its own territory. 57

In refugee law, it could therefore be argued that any time a state seizes
the power or authority over a refugee to determine her destination,'58

Opinion, 2004 I.C.J. 136, 179 (July 9). Thus, the Committee has found the Covenant applica-
ble where the state exercises its jurisdiction on foreign territory. It has ruled on the legality of
acts by Uruguay in cases of arrests carried out by Uruguayan agents in Brazil or Argentina.
See U.N. Human Rights Comm., Commc'n No. R.12/52: Burgos v. Uruguay, U.N. Doc. Supp.
No. 40 (A/36/40) at 176 (1981); U.N. Human Rights Comm., Commc'n No. R.13/56: Lilian
Celiberti de Casariego v. Uruguay, U.N. Doc. Supp. No. 40 (A/36/40) at 185 (1981). It de-
cided to the same effect in the case of the confiscation of a passport by a Uruguayan consulate
in Germany. U.N. Human Rights Comm., Commc'n No. 106/1981: Montero v. Uruguay,

109, U.N. Doc. Supp. No. 40 (A/38/40) at 186 (1983).
157. Issa and Others v. Turkey, 2004 Eur. Ct. H.R. 629, paras. 71-72 (footnotes omitted

and emphasis added). This echoes similar pronouncements by the Human Rights Committee. As
the HRC noted in De Lopez v. Uruguay, "it would be unconscionable to so interpret the respon-
sibility under article 2 of the Covenant as to permit a State party to perpetrate violations of the
Covenant on the territory of another State, which violations it could not perpetrate on its own
territory." U.N. Human Rights Comm., Case no. 52/1979, De Lopez v. Uruguay, 12.3, U.N.
Doc. CCPR/C/OR/I (1985). In a concurring opinion, Committee Member Tomuschat concluded:
"[n]ever was it envisaged, however, to grant States parties unfettered discretionary power to carry
out willful and deliberate attacks against the freedom and personal integrity of their citizens
living abroad. Consequently, despite the wording of article 2(1), the events which took place
outside Uruguay come within the purview of the Covenant." Id. at 560 (emphasis added). Indeed,
the Inter-American Commission on Human Rights has explained that the notion that the Com-
mission's jurisdiction will under certain circumstances be exercised "over acts with an extra-
territorial locus will not only be consistent with, but required by, the norms which pertain [in the
American Declaration on the Rights and Duties of Man 19481." Coard et al. v. United States,
Case 10.951, Inter-Am. C.H.R., Report No. 109/99, OEA/Ser.LIV/IH.106, doc. 6 rev. 37 (1999)
(emphasis added). Similarly, in Construction of a Wall, the ICJ noted:

The Court would observe that, while the jurisdiction of States is primarily territorial, it
may sometimes be exercised outside the national territory. Considering the object and
purpose of the International Covenant on Civil and Political Rights, it would seem
natural that, even when such is the case, States parties to the Covenant should be
bound to comply with its provisions.

2004 I.C.J. at 179.
158. One example is where the state seeks to return a person to his country of origin or

to a third country that may in turn remove him to his country of origin.
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whether this occurs on the high seas or in the territory of another state,
Article 33 is implicated.5 9

C. The Scope of State Responsibility Pursuant to Article 33

In addition to its responsibility for expulsions or returns carried out
directly, whether within territory or extraterritorially, a state is responsi-
ble for violations of Article 33 that are attributable to it under
international law.'6° The most obvious conduct attributable to a state is that

carried out by "any State organ," whether the organ "exercises legislative,
executive, judicial or any other functions, whatever position it holds in the
organization of the State."' 6' It is irrelevant that the state organ may have

acted in excess of authority or in contravention of its instructions. ' Thus,
where a state, for example, sends its immigration department officials to
another state to process refugee claims or to otherwise exercise authority
over refugee claimants, it is responsible for any violations of Article 33
committed by such officials.'

63

159. By contrast, Noll argues that "a high degree of sovereign control" is "inherently
demanded" by the terms "expel or return (refouler)." Thus, he argues, "the terms 'expel' and
'refouler' in article 33 CSR suggest a direct sovereign relationship between the removing

agent and the territory from which removal takes place." Noll, supra note 129, at 555. How-
ever, this is inconsistent with the settled view that a state may exercise personal jurisdiction,
absent territorial sovereignty, as outlined above. Moreover, it is directly refuted by the deci-
sion of the U.K. Court of Appeal in "B" v. Secy of State for Foreign & Commonwealth
Affairs. [2004] EWCA (Civ) 1344, (Eng.), available at http://www.hmcourts-service.gov.uk/
judgmentsfiles/j2837/b-v-secretaryofstate.htm, in which the Court of Appeal considered
whether the United Kingdom's jurisdiction under the European Convention was enlivened by
the decision of its consular staff in Melbourne not to grant the applicants protection under the
constructive non-refoulement aspect of Article 3 of the European Convention on Human
Rights. The Court noted that the ECHR in WM v. Denmark had held that the acts of the Dan-
ish Ambassador in that case "constituted an exercise of authority over the applicant to an
extent sufficient to bring him within the jurisdiction of the Danish authorities." "B" v. Sec 'y of
State, [2004] EWCA (Civ) at [64]. Although the actions of the British staff in "B" v. Secretary
of State indicated less control over the applicants than had been the case in WM, the Court of
Appeal was "content to assume (without reaching a positive conclusion on the point) that
while in the consulate the applicants were sufficiently within the authority of the consular staff
to be subject to the jurisdiction of the United Kingdom for the purpose of Article 1 [of the
European Convention]." Id. at [66] (Lord Phillips of Worth Matravers MR). The key point is
that there was no question that the actions of the consular staff were capable of amounting to
an exercise of jurisdiction; rather, the issue was whether the facts in that case gave rise to a
finding of effective control.

160. Michigan Guidelines, supra note 15, T 7.
161. ILC Articles, supra note 146, art. 4(1). See generally JAMES CRAWFORD, THE IN-

TERNATIONAL LAW COMMISSION'S ARTICLES ON STATE RESPONSIBILITY: INTRODUCTION,

TEXT AND COMMENTARIES 94 (2002).
162. CRAWFORD, supra note 161, at 106.
163. An example is the practice of Australia in sending its immigration officials to de-

termine refugee status claims on Nauru. See Kneebone, supra note 3, at 715.
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