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Much harm is done by the myth that, merely by putting on a black
robe and taking the oath of office as a judge, a man ceases to be hu-
man and strips himself of all predilections, becomes a passionless
thinking machine.

Judge Jerome Frank'

Negroes don’t have a chance at justice across the boards when all the

judges are [Wihhite . . ..
' Justice Thurgood Marshall?

INTRODUCTION

The public desires—and in many ways demands—a certainty to the
law. We all want to believe that the law is definitive and clear so that dis-
putes can be resolved cleanly, objectively, and fairly—or at least with the
appearance of fairness to all. However, as any first year law student will tell
you, that is not the law as we know it. Far from certain, “the law” evolves to
meet changed circumstances, is shaped by judicial philosophies and person-
alities, and must meet the specific facts and issues of the case at hand.?

The formalistic conception of the law as objective and certain is
closely related to the myth that, to quote Judge Frank, a judge is a “pas-
sionless thinking machine™ akin to a computer. Virtually every legal actor
understands that a judge’s biases, perspectives, and life experiences influence
judicial decision-making. Not surprisingly, a judge’s racial background
shapes her world view and almost inevitably influences her judicial deci-
sion-making.

This logic is often applied to juries. Trial lawyers fully understand that
the racial composition of a jury may determine the outcome of a case, and
the public fully shares this understanding. For example, no rebuke stings
more than the concise statement that an “all-White jury” convicted a
Black defendant.’

Perhaps more important than its tangible impact on the decision in
any particular case, racial exclusion of judges or jurors may adversely
affect the perceived legitimacy of the judicial process. Decisions are more

1. In re ].P. Linahan, Inc., 138 E2d 650, 652-53 (2d Cir. 1943) (footnote omitted);
see OLIVER WENDELL HoLMES, JR., THE CoMMON Law 1 (1881) (observing that judges share
prejudices “with their fellow-men”).

2. Quoted in CARL T. ROWAN, DREAM MAKERS, DREAM BREAKERS: THE WORLD OF
JusTicE THURGOOD MaArsHALL 283 (1993).

3. See Kevin R. Johnson, The Truth and Consequences of the Common Law as Social
Propositions, 23 U.C. Davis L. REv. 903, 904 (1990) (book review).

4. Linahan, 138 E2d at 652-53.

5. See infra text accompanying notes 178-82.
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likely to appear illegitimate if the decision-making body—be it a jury or
judge—is homogeneous, exclusive, and not representative of a cross
section of the community. The nations stated commitment to
representative juries reflects this understanding and led to a system that, in
modern times, is designed to draw jurors from virtually all walks of life. In
fact, the law requires that the jury pool include potential jurors from a
cross-section of the community.®

Unlike the jury selection process, judicial selection at the federal and
state levels in the United States generally lacks any institutional structure
committed to ensuring diversity. Judges are selected on an ad hoc basis. In
many instances, politicians, who by definition are beholden to the major-
ity, select judges with relatively little oversight and without strong
pressures to ensure that the judiciary reflects a cross-section of the com-
munity. Of course, controversy occasionally surrounds judicial nominees,
such as Robert Bork in the 1980s” and several of President George W.
Bush’s nominations in recent years,® but those are the exceptions rather
than the rule.

In this vein, it must be noted that public opinion has played a role in
the judicial nomination process.” Diversity has been demanded in the
nomination and appointment of state and federal judges, as it has with
many political and social institutions in American society. Despite public
pressure, there is a glaring lack of diversity among judges in the United
States, which troubles judicial observers.”® Professor Paul Brest has com-
mented that:

[udges, especially federal judges, are far from a representative
cross section of American society. They are overwhelmingly An-
glo, male, well educated, and upper or upper middle class. They
are also members of the legal profession—an affiliation that by
definition sets them apart from other members of society. ...

6.  See infra Part ITLA.

7.  Robert Bork’s nomination to the United States Supreme Court failed because
of the widespread perception that his conservative political views were too extreme. See
Rosert H. BORK, THE TEMPTING OF AMERICA: THE POLITICAL SEDUCTION OF THE Law
(1990); PauL Simon, ApVICE AND CONSENT: CIARENCE THOMAS, ROBERT BORK AND THE
INTRIGUING HISTORY OF THE SUPREME COURT’s NOMINATION BATTLE (1992).

8. See Jeffrey Toobin, Advice and Dissent: The Fight Over the President’s Judicial Nomi-
nations, NEw YORKER, May 26, 2003, at 42.

9. See, e.g., Carl Tobias, The Bush Administration and Appeals Courts Nominees, 10
WM. & Mary B RTs. J. 103 (2001) (discussing impact of public opinion on judicial
nominations).

10.  See, e.g., Edward M. Chen, The Judiciary, Diversity, and Justice For All, 10 Asian L.].
127 (2003); Maria Echaveste, Brown to Black: The Politics of Judicial Appointments for Latinos,
13 BerxelEy La Raza L. 39 (2002); Sherrilyn A. Ifill, Racial Diversity on the Bench: Beyond
Role Models and Public Confidence, 57 WasH. & Lee L. Rev. 405 (2002) [hereinafter Ifill,
Beyond Role Models].
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Women, [B]lacks, and [H]ispanics are only the groups most
notoriously under-represented on the judiciary. There are
many others—for example, the poor, lower middle class, and
Eastern European ethnics——whose viewpoints are salient to
constitutional judgments."!

Although made almost twenty years ago, this observation still holds
true today. Not surprisingly, this demographic profile has translated into
judicial decisions that reflect the shared backgrounds of the judges. As
John Hart Ely explained, there is a “systemic bias in judicial choice of
fundamental values, unsurprisingly in favor of the values of the upper-
middle, professional class from which most judges . . . are drawn."*?

11. Paul Brest, Who Decides?, 58 S. Car. L. REv. 661, 664, 669 (1985). In Henry
Abraham’s estimation, “[a] fusing of the background characteristics of the 102 individuals
who [up to 1985] have sat on the Court” provides a rather homogeneous picture; he de-
scribes them as:

NATIVE-BORN (there have been but six exceptions, the last two being the
England-born George Sutherland and Austrian-born Felix Frankfurter);
WHITE (the first non[White, Thurgood Marshall, was appointed in 1967);
MAN (there was no woman on the Court until President Reagan’s ap-
pointment of Sandra Day O’Connor in 1981); GENERALLY
PROTESTANT (six Roman Catholics and five Jewish Justices); FIFTY TO
FIFTY-FIVE years of age at the time of appointment; FIRST BORN (fifty-
six); ANGLO-SAXON ETHNIC STOCK (all except fifteen); UPPER-
MIDDLE TO HIGH SOCIAL STATUS; REARED IN A NONRURAL
BUT NOT NECESSARILY URBAN ENVIRONMENT; MEMBER OF
A CIVIC-MINDED, POLITICALLY ACTIVE, ECONOMICALLY
COMFORTABLE FAMILY; B.A. AND LL.B. OR ].D. DEGREES (usually,
although not always, from prestigious institutions); SERVICE IN PUBLIC
OFFICE,; from POPULOUS STATES.

HENRY ]. ABRAHAM, JUSTICES & PRESIDENTS: A PoLITICAL HISTORY OF APPOINTMENTS TO THE
SupreME Court 61-62 (2d ed. 1985) (footnotes omitted); see also Theresa M. Beiner, The
Elusive (But Worthwhile) Quest for a Diverse Bench in the New Millennium, 36 U.C. Davis L.
REv. 597, 600-03 (2003) (offering recent statistics on diversity of federal courts); Barbara
Luck Graham, Judicial Recruitment and Racial Diversity on State Courts: An Overview, 74 Jup1-
caTURE 28 (1990) (showing a similar lack of diversity among state court judges); Miguel A.
Méndez & Leo P. Martinez, Toward a Statistical Profile of Latina/os in the Legal Profession, 13
Berkerey La Raza LJ. 59, 71-75 (2002) (providing statistical information showing the
dearth of Latina/o judges in the United States). For a thorough discussion of the back-
grounds of federal judges, see Sheldon Goldman, Federal Judicial Recruitment, in THE
AMERICAN Courts: A CrrticaL AssEsSMENT 189, 194-200 (John B. Gates & Charles A.
Johnson eds., 1991).

12.  Joun HarT Ery, DEMOCRACY AND DISTRUST 59 (1980); see Brest, supra note 11, at
669 (contending that “judges’ attitudes on important social and political issues do not
reflect those of the population at large™). But of Thomas R. Marshall, The Supreme Court
and the Grass Roots: Whom Does the Court Represent Best?, 76 Jupicature 22, 28 (1992)
(contending that the Supreme Court “has been relatively evenhanded in representing dif-
ferent social and demographic group attitudes”).
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Appointments to the United States Supreme Court epitomize the
lack of diversity on the federal judiciary. Not until 1967 did President
Lyndon Baines Johnson appoint the first African American Justice,
Thurgood Marshall, to the Court. Since then, a more diverse group of
judges has served on the state and federal courts than throughout much of
United States history.”> Much work remains to be done, however. Only two
African Americans have served on the Supreme Court; no Latina/os, Asian
Americans, nor Native Americans have ever served on the Court.” Few
African Americans, Latina/os, and Asian Americans and no Native Ameri-
cans serve on the federal bench today.*®

Although demands for a more diverse judiciary are legion, scholars
rarely analyze the concrete impacts that diversifying the judiciary might
have on the operation of the courts, including better judicial decision-
making and improved public perception of the justice system. Even when
advocating for greater diversity among judges, few observers have clearly
described the concrete benefits to be gained by appointing and nominat-
ing a more diverse cadre of judges.

A notable exception, Professor Sherrilyn Ifill, contends that judicial
diversity is essential to ensure impartiality, public confidence, and the per-
ception that all members of society are represented on the bench.* Ifill
offers at least two distinct rationales for racial diversity in the judiciary:

First, the creation of a racially diverse bench can introduce tra-
ditionally excluded perspectives and values into judicial
decision-making. The interplay of diverse views and perspec-
tives can enrich judicial decision-making. ... Second, racial
diversity on the bench also encourages judicial impartiality, by
ensuring that a single set of values or views do not dominate
judicial decision-making."

13. See Chris W. Bonneau, The Composition of State Supreme Courts, 85 JUDICATURE
26, 27 (2001); Mark S. Hurwitz & Drew N. Lanier, Women and Minorities on State and Fed-
eral Appellate Benches, 1985 and 1999, 85 JupicaTture 84, 85 (2001).

14. For a discussion of the “representation” of minorities on the Supreme Court, see
BarBARA A. PERRY, A “REPRESENTATIVE” SUPREME COURT? THE IMPACT OF RACE, RELIGION,
AND GENDER ON APPOINTMENTS (1991).

15.  See Alliance for Justice, Demographic Overview of the Federal Judidary, at
http:/ /www.allianceforjustice.org/judicial /judicial_selection_resources/selection_database/
byCourtRaceGender.asp (last visited Oct. 11, 2004). For analysis of the causes of the lack
of diversity, see Barbara L. Graham, Toward an Understanding of Judidal Diversity in American
Courts, 10 MicH. ]. Race & L. 153 (2004).

16. See Ifill, Beyond Role Models, supra note 10; Sherrilyn A. Ifill, Judging the Judges:
Racial Diversity, Impartiality and Representation on State Trial Courts,39 B.C.L. REV. 95 (1997)
|hereinafter Ill, Judging the Judges].

17. Ifill, Beyond Role Models, supra note 10, at 41011 (footnotes omitted).
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This Article further explores the substantive impacts that increased
racial diversity of judges might have on the decision-making process, as
well as whether or not the general public views the courts as fair and im-
partial tribunals. Building on previous analysis of the possible impacts of
the first Latina/o Justice on the United States Supreme Court," this Arti-
cle examines and evaluates with greater precision how increasing the
racial diversity of the judiciary will improve judicial decision-making and
lend greater legitimacy to the courts.

Specifically, this Article incorporates fundamental tenets of Critical
Race Theory—especially the concept of a “voice of color”——into the
analysis of the possible impacts of greater racial diversity on the bench. It
further compares judges and juries and contends that pulling a group of
judges from a cross-section of the community would both benefit the
decision-making process and improve public perception of the impartial-
ity of judicial decision-making, much as increased diversity among juries
has done. Indeed, many of the arguments for diversity among jury pools
apply with equal force to the judiciary.

This Article concludes by offering a principled position for support-
ing a racially diverse judiciary that does not demand support for every
minority nominee. With juries, we strive to impanel jurors who reflect a
cross-section of the community, but we still consider the individual char-
acteristics of prospective jurors in deciding whether they should serve on
the jury. We may reject any juror—minority or not—for cause, such as
bias against one of the parties or other indications that the person cannot
impartially decide the case. The same general approach should apply to
judges. Consequently, the evaluation of the ideology of a nominee is criti-
cally important in deciding whether he or she might bring new and
different perspectives to the decision-making process than those offered
by a predominantly White judiciary.

Part I of this Article considers the different voices and perspectives
added to the judiciary by the appointment of minorities. Part II analyzes
the many impacts of diversity on the bench, including greater judicial
impartiality. Part III sets forth the arguments supporting a diverse jury
pool and discusses how they inform the analysis of the quest for racial
diversity among judges. Part IV outlines a principled approach to the pur-
suit of judicial diversity.

18. See Kevin R. Johnson, On the Appointment of a Latina/o to the Supreme Court, 5
Harv. Larino L. Rev. 1 (2002) [hereinafter Johnson, On the Appointment] (published con-
currently in 13 Berkerey La Raza LJ. 1 (2002)).
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[.Voices OF COLOR AND THE JUDICIARY

Critical Race Theorists have written extensively about the “voice of
color” among minority law professors. Narrative scholarship, which poses
a challenge to traditional legal scholarship,” is premised on the under-
standing that minorities may offer a different perspective than White
scholars on civil rights issues.® The body of literature regarding the voice
of color sheds light on the benefits of racial diversity among judges.

When discussing the voice of color, we wholeheartedly agree with
antiessentialists who contend that there is no single voice but instead a
multitude of voices of color.?’ The Supreme Court provides a striking
example. Although both are African American, Thurgood Marshall and
Clarence Thomas approach the law from dramatically different perspec-
tives and could be expected to reach different conclusions in the same
cases; both, however, arguably write with a voice of color.”? Although ac-
knowledging great variation in views among judges of the same race, we
also contend that racial diversity among judges in the aggregate would
improve the decision-making process as well as the public’s perception of
the justice system.

This Part discusses critically the notion of a voice of color among
African Americans and other racial minorities as judges and applies in-
sights from this concept to the particular voices of Latinas/os. It closes by
responding to charges that the representation of these particular voices on
the bench may result in judicial bias.

A. Different Voices

Critical Race Theory championed the concept of the “voice of
color,” the claim that minorities speak with a distinct voice or, put some-
what differently, look at the world differently from Whites.? Narrative

19. See RicHARD DELGADO & JEAN STEFANCIC, Criticat Rack THEORY: AN INTRO-
DUCTION 37-49 (2001). For a stinging critique of Critical Race Theory with a particularly
forceful challenge to narrative scholarship, see DANIEL A. FARBER & SUZANNA SHERRY, BE-
YOND ALL REason (1997).

20. See Richard Delgado, The Imperial Scholar: Reflections on a Review of Civil Rights
Literature, 132 U. Pa. L. REv. 561 (1984).

21. See DELGADO & STEFANCIC, supra note 19, at 56-58; Angela P. Harris, Race and
Essentialism in Feminist Legal Theory, 42 Stan. L. Rev. 581 (1990).

22. See infra text accompanying notes 29-33, 38—47.

23. See Richard Delgado, Storytelling for Oppositionists and Others: A Plea for Narrative,
87 MicH. L. Rev. 2411 (1989); Alex M. Johnson, Jr., The New Voice of Color, 100 Yarg L ].
2007 (1991); Mari J. Matsuda, Looking to the Bottom: Critical Legal Studies and Reparations, 22
Harv. CR.-C.L. L. Rev. 323 (1987); see also Devon W. Carbado, Race to the Bottom, 49
UCLA L. Rev. 1283, 1284 (2002) (“A central claim of Critical Race Theory . .. is that
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stories told through voices of color can destabilize the conventional wis-
dom and facilitate social change.* As Richard Delgado has explained,
“[s]tories, parables, chronicles, and narratives are powerful means for de-
stroying mindset—the bundle of presuppositions, received wisdoms, and
shared understandings against a background of which legal and political
discourse takes place.’®

A voice of color analysis of the judiciary offers many insights. Judges
issue orders, make rulings, and render decisions; minority judges might be
expected to approach the law with a distinctive voice or perspective. A
diverse group of judges could logically be expected to bring a wide-
ranging set of views to bear on cases.

Interestingly, judicial nominees often try to skirt the question
whether their race would influence their decision-making. For example,
in his confirmation hearings, Justice Clarence Thomas suggested that a
judge should dispose of his ideology and “be stripped down like a run-
ner.’® Such a statement is at odds with the Critical Race Theory concept
of a minority voice but entirely consistent with the view that judges are
the “passionless thinking machine[s]” to whom Judge Frank referred.”

1. Many African American Perspectives

Racial minorities have a history and tradition of speaking in a dif-
ferent voice than their White counterparts as lawyers, law professors, and
judges.®® By all accounts, Justice Marshall, the first African American to
serve on the United States Supreme Court, made unique contributions to
the Court because of his distinctive voice. Justice Anthony Kennedy titled
his tribute to the Justice: “The Voice of Thurgood Marshall”’® Justice

antiracist politics and legal theory should be informed by the voices of people ‘on the
bottom’ of discrimination.”) (footnote omitted).

24, See, e.g., Matsuda, supra note 23, at 398-99.

25.  Delgado, supra note 23, at 2413 (footnote omitted).

26. See Martha Minow, Stripped Down Like a Runner or Enriched by Experience: Bias
and Impartiality of Judges and Jurors, 33 Wm. & Mary L. Rev. 1201, 1201 (1992) (analyzing
Thomas’s statement).

27. See supra text accompanying note 1.

28.  See George A. Martinez, Philosophical Considerations and the Use of Narrative in
Law, 30 Rutcers L. Rev. 683 (1999) (justifying use of narrative by outsiders because out-
siders offer different perspectives than Whites).

29.  Anthony M. Kennedy, The Voice of Thurgood Marshall, 44 Stan. L. REV 1221
(1992); see Melvin Gutterman, The Prison Jurisprudence of Justice Thurgood Marshall, 56 Mb.
L. Rev. 149, 149 (1997) (observing that Justice Marshall’s “special voice advanced the de-
bate” about the humane treatment of prisoners); Michael Scaperlanda, Justice Thurgood
Marshall and the Legacy of Dissent in Federal Alienage Cases, 47 Oxk1a. L. REv. 55, 55 (1994)
(predicting that Justice Marshall would be most remembered for “the voice he gave to the
voiceless™).
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William Brennan emphasized that what made Justice Marshall unique
“was the special voice that he added to the Court’s deliberations and deci-
sions. His was a voice of authority: he spoke from first-hand knowledge of
the law’s failure to fulfill its promised protections for so many Ameri-
cans”™® According to Justice Byron White, Justice Marshall
“characteristically would tell us things that we knew but would rather
forget; and he told us much that we did not know due to the limitations of our
own experience.”*" Justice Sandra Day O’Connor wrote of Justice Marshall’s
deep influence on the Court and its deliberations.”” Many of Justice
Marshall’s opinions—dissents as well as majorities—reflected the senti-
ments of many African Americans and others outside the mainstream, and
no doubt reflected Justice Marshall’s life experiences.®

Examples abound of minority judges who have brought new and
different voices to the judiciary. Judge A. Leon Higginbotham, for exam-
ple, forcefully criticized racial discrimination against African Americans
in the United States.* Judge Higginbotham also was an accomplished
scholar who wrote about the legal history of African American
subordination.”® Constance Baker Motley, who as a young attorney
worked on Brown v. Board of Education,* is another prominent example of
an African American jurist who spoke with a distinctive voice on the civil
rights of Blacks.”

Perhaps the most controversial contemporary African American
judge in the United States, Justice Clarence Thomas also writes with a
distinctively African American voice. However, he has a conservative

30. William J. Brennan, Jr., A Tribute to Justice Thurgood Marshall, 105 Harv. L. Rev.
23,23 (1991) (emphasis added).

31. Byron R. White, A Tribute to Justice Thurgood Marshall, 44 Stan. L. Rev. 1215,
1216 (1992) (emphasis added).

32.  See Sandra Day O’Connor, Thurgood Marshall: The Influence of a Raconteur, 44
Stan. L. Rev. 1217 (1992).

33.  See Mark V. Tushnet, The Jurisprudence of Thurgood Marshall, 1996 U. I11. L. REv.
1129, 1131 (analyzing how Justice Marshall’s experiences influenced his judgment as a
Supreme Court Justice); see also Gay Gelthorn, Justice Thurgood Marshall's Jurisprudence of
Equal Protection of the Laws and the Poor, 26 Amiz. ST. L]. 429 (1994) (the poor); William
Wayne Justice, The Enlightened Jurisprudence of Justice Thurgood Marshall, 71 Tex. L. REv. 1099
(1993) (ordinary people); Scaperlanda, supra note 29 (immigrants).

34. See Clifford Scott Green & Stephanie L. Franklin-Suber, Keeping Thurgood Mar-
shall’s Promise—A Venerable Voice for Equal Justice, 16 Harv. BLackLETTER L J. 27, 35 (2000)
(analyzing voice of Judge Higginbotham); Anita E Hill, The Scholarly Legacy of A. Leon
Higginbotham, Jr.: Voice, Storytelling, and Narrative, 53 RUTGERs L. REV. 641 (2001) (same).

35. See, e.g., A. TEoN HIGGINBOTHAM, SHADES OF FREEDOM (1996) (analyzing role of
law in racial oppression); see also A. LEON HIGGINBOTHAM, IN THE MATTER OF COLOR
(1978) (studying role of race in United States law).

36. 347 U.S.483 (1954).

37. See CONSTANCE BAKER MOTLEY, EQUAL JustiCE UNDER Law: AN AUTOBIOGRAPHY
(1998).
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with respect to any individual judicial nominee, an individual may ideo-
logically be so far out of the mainstream that those sympathetic to
diversifying the judiciary might well agree that the nominee should be re-
Jjected.

A solid representation of minorities on the bench generally would be
viewed as a fairer and more impartial system, as well as one that would
likely command more public confidence. “[S]tructural impartiality is real-
ized through the interaction of diverse viewpoints on the bench and the
resulting decreased opportunity for one perspective to consistently domi-
nate judicial decision-making. As such, racial diversity on the bench would
promote, rather than undermine, impartiality.’>*

Limits on juror eligibility are being scrutinized currently
because of their consequences on the racial composition of juries.
The impacts of informal eligibility requirements for judges, such as
previous judicial experience? or graduation from an elite law
school,® resemble formal limits on juror eligibility. Like limitations on
juror eligibility, they may be tied to conceptions of “merit” and decisions
about who is “qualified” to be a judge. The implicit requirements limit the
diversity of the judiciary and undermine the legitimacy of its decisions in
the eyes of the public. Consequently, as with juror qualifications, the
qualificadons demanded of judges deserve consideration to determine
whether the benefits of these characteristics to the decision-making process
are outweighed by the costs to the diversity of the judiciary.**

IV. TowARD A PRINCIPLED POSITION FOR SEEKING
DIVERSITY ON THE BENCH

From Chief Justice William Rehnquist?” to the American Bar Asso-
ciation,”® broad agreement exists that there is a pressing need for a diverse
judiciary. As the late Chief Justice Warren Burger remarked:

213.  IAill, Judging the Judges, supra note 16, at 119,

214.  See, e.g., Lee Epstein et al., The Norm of Prior Judicial Experience and Its Consequences
for Career Diversity on the U.S. Supreme Court,91 Car. L. REv. 903, 956—60 (2003) (finding that
gender and racial diversity of pool of potential Supreme Court nominees was reduced sig-
nificantly by requirement that all nominees have previous judicial experience); Goldman,
supra note 11, at 198 (noting trend since Eisenhower administration of nominating federal
judges with previous judicial experience).

215. See Goldman, supm note 11, at 195 (stating that, in 1991, “[c]lose to 85 percent of
those appointed to the Supreme Court attended the best law schools or (as was typical of
legal education in the nineteenth century) served apprenticeships with prominent lawyers
and judges”).

216. See supra text accompanying note 211.

217.  Chief Justice Rehnquist stated that “‘[a]ll things being equal, the President might
indeed consider ‘representative factors.” PERRY, supra note 14,at 137 (quoting Rehnquist).

218, See ABA REPORT, supra note 129, at 60.
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The qualifications that I think should be required in the ap-
pointment of a federal judge are integrity and professional
competence. I do not share the view of a few people that the
federal judiciary should be representative in the sense that it
should have x number of Hispanics, x number of Negroes, x
number of women. By the very nature of things, that will take
care of itself, and there should be no quota or anything remotely
resembling a quota system in the appointment of federal judges.
Undoubtedly, the President of the United States, in appointing a
judge in the south-western part of the country, is going to take
into account the large Hispanic population; or on the far west
coast he would take into account qualified persons who are of
Asian extraction; or anywhere in the country, he would take
into account members of the bar who are Negroes.?

Few would dispute that Justices Marshall and O’Connor were se-
lected in no small part because of their race and gender, respectively®
Interestingly, the selections of Chief Justice Melville Fuller and Justices
Samuel Miller, Willis Van Devanter, and Joseph McKenna are no differ-
ent,” although their nominations often are not viewed as representative
appointments.

To return to the central question raised by this Article, how does
one reconcile supporting racial diversity among judges without support-
ing every judicial nominee who is a person of color? This Part addresses
that question, which was raised prominently by the nominations of two
conservative minorities, Clarence Thomas and Miguel Estrada, to the fed-
eral judiciary.

The analysis of judicial nominations may gain much from the law
school admissions process vindicated by the Supreme Court in Grutter v.
Bollinger® as well as from the jury selection literature.””® Many factors
must be considered when appointing an individual to the bench.

219. GARRY STURGESS & PHILIP CHUBB, JUDCING THE WORLD: LAw AND PoOLITICS IN
THE WORLD’s LEADING COURTs 298 (1988).

220. See ABRAHAM, supra note 11, at 6; PERRY, supra note 14, at 96-102, 121-24; see
also Thomas R.. Marshall, Symbolic Versus Policy Representation on the U.S. Supreme Court, 55
J. PoL. 140, 140-41 (1993) (contending that “symbolic appointments ... are relatively
common”).

221. See ABRAHAM, supra note 11, at 6; Davip O’BrieN, STorv CENTER: THE SUPREME
Court IN AMERICAN Porrtics 80-92 (3d ed. 1993); see also PERry, supra note 14, at 133
(concluding that in the sixteen nominations that she examined, “representativeness” played
a role twelve times).

222. 539 U.S. 306 (2003).

223. See supra text accompanying notes 119-20 and Part II1.A.
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In the modern political process of selecting judicial nominees, ap-
pointments based strictly on “merit” are largely mythical.”* However, a
loose notion of merit must serve as the floor for any judicial nominee.®
The need for diversity among the judiciary further requires that an indi-
vidual’s “representativeness,” and particularly her race, play a role as well.
Rather than simply racial background, ties to the community, ideology
judicial philosophy, and other considerations contribute to the view of a
candidate as representative of a minority community.

In staking a defense of judicial diversity, however, we decline to take
the untenable position of advocating support for any and all people of
color nominated to the bench. Minorities should not be expected to sup-
port every minority, including nominees who will act in a way they
generally believe to be antithetical to minority interests. For example, Af-
rican Americans should not feel compelled to support the nomination of
a judge such as Justice Thomas simply because he is an African Ameri-
can.® Similarly, Latina/os should not feel forced to support the
nomination of someone like Miguel Estrada, an arch-conservative nomi-
nee with virtually no ties to the Latina/o community, simply because he
is Latino.”

Consequently, if racial diversity remains the goal, and if judicial di-
versity is sought in order to ensure that a variety of perspectives are
represented in judicial decision-making, one must defend support for
some people of color but not for others. The need to defend this position
is poignant in light of our agreement with antiessentialists who proclaim
the existence of an amalgam of voices of color.?® By definition, such a
panoply will include many voices that may approach issues differently
than a member of the majority group.””

224. See O’BRIEN, supra note 221, at 65-72; ¢f Daria Roithmayr, Deconstructing the
Distinction Between Bias and Merit, 85 CAL. L. Rev. 1449 (1997) (criticizing conceptions of
“merit” employed in law school admissions).

225. See PERRY, supra note 14, at 135-38. For an effort to offer objective indicia of
merit in evaluating Supreme Court nominees, see Stephen Choi & Mitu Gulati, A Tour-
nament of Judges?, 92 CaL. L. Rgv. 299 (2004).

226. See supra text accompanying notes 38—40. Some civil rights groups, such as the
Urban League, declined to take a position on the Thomas nomination. See TIMOTHY M.
PueLps & HELEN WINTERNITZ, CAPITAL GAMES: CLARENCE THOMAS, ANITA HiLL, AND THE
Story OF A SUPREME CoURT NominaTioN 73-80 (1992).

227. See infra text accompanying notes 240—45.

228. See supra text accompany notes 21-22.

229. For example, Justice Thomas had different approaches to the problems at issue in
the Virginia cross burning case as well as the University of Michigan affirmative action
cases than did White Justices who shared his bottom line. See supra text accompanying
notes 41-46.
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A. The Importance of Ideology

Judicial ideology is relevant to the decision whether to support a ju-
dicial nominee who is a person of color. As with jurors, not just any
minority will do in seeking a diverse jury. Advocates for a diverse bench,
including minority advocacy organizations, can seek a more diverse judi-
ciary but decline to support nominations such as those of Justice Thomas
and Janice Rogers Brown on ideological grounds.

Even assuming that these jurists speak with a voice of color, they ar-
guably have ideological predispositions toward deciding cases in a manner
antithetical to the generally perceived interests of minorities.” Minority
activist groups thus should not support judicial nominees—minority or
not—who are hostile to minority interests. This is true even if the nomi-
nee, like Justice Thomas, speaks with a clear minority voice in some
instances.”"

When impaneling a jury, diversity obviously is a consideration for
litigants, especially minority litigants. However, we do not want just any
minority on a jury, such as one who may be predisposed against minority
interests. Similarly, just because one supports racial diversity on the judici-
ary does not mean that one should support the judicial nomination and
confirmation of every racial minority to achieve a certain “racial aes-
thetic.”®? Deep material interests are at stake and cannot, or should not, be
sacrificed for the sake of racial diversity.

Importantly, minorities in certain circumstances may be tougher on
other minorities.® A variety of explanations may help us understand this
phenomenon. For example, minorities may internalize the stereotypes of
others.?* Alternatively, the embrace of racism against minorities may be
part of attempts by some minorities to assimilate into the mainstream.”®
These explanations highlight the ripple effects of the fact that there are
voices, not a single voice, of color within minority groups.

230. See supra text accompanying Part LA.1.

231. See supra text accompanying notes 41-47.

232. Grutter v. Bollinger, 539 US. 306, 349, 354 & n.3 (2003) (Thomas, J., concur-
ring in part, dissenting in part) (using the phrase “racial aesthetics” to criticize the
university’s quest for a diverse student body}).

233, See King, supra note 172, at 97 (“[S]tudies suggest that [B}lack jurors and jurors
of Mexican descent are more likely to assign harsher sentences to convicted defendants of
their own race or ethnicity than [Wlhite or Anglo jurors.”} (footnote omitted).

234. See Laura M. Padilla, “But You're Not a Dirty Mexican”: Internalized Oppression,
Latinos & Law, 7 Tex. Hisp.J.L. & Por’y 59 (2001); Laura M. Padilla, Social and Legal Reper-
cussions of Latinos’ Colonized Mentdlity, 53 U. Miami L. REv. 769 (1999).

235. See Johnson, Some Thoughts, supra note 77, at 141; Kevin R. Johnson, Immigration
and Latino Identity, 19 CHicano-Lativo L. Rev. 197, 199-206 (1998).
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In short, the ideology of any nominee—racial minority or not—to
the courts is critical.®® Any diversity benefits may be outweighed by the
costs to minority communities of nominees with certain ideologies. As in
many policy areas, interest groups often make difficult cost/benefit judg-
ments in making judicial selection decisions. Advocacy groups are in the
best position to make such difficult political calculations, such as whether
having a moderate judge of color is preferable to a liberal White judge.

B. A Multifactored Test

We have argued that a diverse bench would improve decision-
making in multimember bodies, enhance the legitimacy of the bench as a
whole, and render the bench more (and appear more) impartial.* When
arguing for or against a particular judicial nominee, one must look to
these factors before deciding whether a candidate of color is worthy of
support. In terms of improving the decision-making process, for example,
it seems most important to add judges with different perspectives than
those represented in the current judiciary. True, racial minorities who
share the world view of the majority might add to the perception of judi-
cial impartiality. However, they are unlikely to add much in the way of
ideological diversity and different perspectives that improve the decision-
making process.

In evaluating Justice Thomass performance on the Court, one
commentator observed that:

Other Justices who came to the Court marked as outsiders by
race or religion have struggled to define the appropriate scope
of their empathy for, in Justice Thomas’s words, “the little guy.”
Justice Felix Frankfurter claimed for himself a unique capacity
for empathy with the outsider because of his membership in
{(in his words) “the most vilified and persecuted minority in
history”” But Frankfurter never developed a jurisprudence of
empathy for the outsider. He became instead, in the words of
one commentator, “an overeager apologist for the existing or-
der.”” On the other hand, Justices Louis Brandeis and Thurgood
Marshall more eagerly embraced their status as outsiders in de-
veloping judicial philosophies that were more indulgent of the
claims of the little guy and more suspicious of the existing

236. See generally LAURENCE H. TrIBE, GOD SAVE THis HoNoraBLE COURT: HOw THE
CHOICE Of SuPREME COURT JusTices Suapes Qur HisTORY (1985) (calling for careful scru-
tiny of the ideology of Supreme Court nominees). For similar views, see Erwin
Chemerinsky, Of Course Ideology Should Matter in Judicial Selection, 7 NExus (2002), at
http://www.nexusjournal.org/2002judicial/chemerinsky.htm.

237. See supra Part 11.
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order—even though their views often placed them in lonely
dissent.>®

In other words, a minority jurist is not certain to improve the judicial
decision-making process based on race alone. Minorities generally do not
benefit from judges who are “overeager apologist[s] for the existing or-
der”™ An individuals ideology, identity, and other characteristics
undoubtedly play a role in how he or she will influence the decision-
making process. Politicians, interest groups, minority communities, and the
public at large therefore must consider such characteristics in determining
whether to support or oppose a nominee.

To state the obvious, not every Latina/o will add a new perspective
to the courts. Miguel Estrada, the Honduran nominated by President
George W. Bush for a coveted position on the United States Court of Ap-
peals for the District of Columbia Circuit, is an example of a nominee
who would have added racial but not ideological diversity.*** An avowed
conservative with ties with the Federalist Society, a conservative advocacy
organization,*' Estrada is unlikely to share the views of many Latina/os, a
group that as a whole tends to be liberal in outlook on many issues. By
his own account, Estrada had a most attenuated connection to the
Latina/o community, limited primarily to listening to Hispanic music and
reading Spanish language novels.*? Refusing to answer questions directed
at his ideology, Estrada exhibited a subtle disdain for the minority activist
groups interviewing him and the Senate committee holding hearings on
his nomination.*?

The goal is for a truly diverse bench, populated with myriad voices
and perspectives. Only such a judiciary will prove legitimate in the eyes of
all communities. Every new judge of color will add marginally to per-
ceived judicial legitimacy. Whether Clarence Thomas or Thurgood
Marshall, Miguel Estrada or Juan Torruella, the appointment of any of
these individuals would add some degree of legitimacy to the bench by
making the courts more representative of different racial groups.

In this way, the confirmation of Miguel Estrada as a judge would
have made the courts a bit more diverse racially and somewhat more le-

238. Muller, supra note 39, at 249.

239. Id.

240. See Kevin R. Johnson, Defense of the Estrada Filibuster: A Judicial Nominee that the
Senate Cannot Judge, FINDLaAW's LEGAL COMMENTARY, at http://writ.news.findlaw.com/
commentary/20030227-johnson.html (Feb. 27, 2003) [hereinafter Johnson, Estrada).

241. See Neil A. Lewis, Stymied by Democrats in Senate, Bush Court Pick Finally Gives
Up, N.Y.TiMEs, Sept. 5, 2003, at Al.

242. See Tony Mauro, Hispanic Groups Divided Over Estrada Nomination: Conservative
D.C. Ciruit Pick to Face Senate Panel Sept. 26, LEcaL TIMES, Sept. 23,2002, at 1.

243. See Johnson, Estrada, supra note 240.
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gitimate. Simply having a person with a Spanish name and surname
would add diversity to the federal judiciary and tend to lend greater le-
gitimacy to the federal courts in the eyes of the large, and growing,
Latina/o community; such legitimacy would have been magnified in
Estrada’s appointment because of the prestige and visibility of the United
States Court of Appeals for the District of Columbia Circuit. The quest
for inclusion and membership helps explain the support of some Latina/o
advocacy groups for Estrada’s confirmation despite his weak ties to the
Latino community and his conservative ideology.** Moreover, Estrada’s
appointment, along with the confirmation of a critical mass of Latina/os,
would clearly reveal that Latina/os share a wide diversity of political opin-
ions, just as Anglos, African Americans, Asian Americans, and other groups
d0.245

However, unlike many other potential Latina/o nominees, the sym-
bolic and legitimacy benefits to Estrada’s confirmation may well have
been outweighed by the impacts that he could have on the law affecting
Latina/os, in light of his ultraconservative political ideology. Again, judicial
ideology must be weighed in evaluating the Estrada nomination to un-
derstand the costs to Latina/os. Such cost/benefit calculations are
inherently difficult but must be undertaken by minority activist groups.

The argument for judicial diversity on grounds of institutional le-
gitimacy in fact requires the appointment of people of color to the bench.
Debates over judicial diversity often focus solely on numbers and on how
few people of color serve on the bench. Looking only at numbers is not
enough, however. When considering the racial face of our judiciaries, ille-
gitimacy is a great concern because these institutions do not represent all
communities. The quest for judicial diversity is really a quest for the repre-
sentation of myriad voices on the bench.

It thus is not simply about numbers but also about the legitimacy
gained through representing many voices and communities. In evaluating
the nomination of Miguel Estrada, it became painfully clear that he did not
represent—or in any way have any identification with or by—Latina/o
communities. In-this way, the argument for legitimacy is linked to the
argument for improved decision-making. Increasing diversity hopefully
means introducing new perspectives that are traditionally absent in the
judiciary. These new perspectives will not only promise to improve the
Jjudicial decision-making process, but in so doing they will help legitimize
the judiciary as well.

244. See Darryl Fears, For Hispanic Groups, A Divide on Estrada: Political, Geographic
Fault Lines Exposed, WasH. PosT, Feb. 20, 2003, at A4; Mauro, supra note 242.

245. A similar “critical mass” argument was one of the justifications offered by the
University of Michigan Law School for the reliance upon race in its affirmative action
program. See Grutter v. Bollinger, 539 U.S. 306, 319-20 (2003).
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Other Latina/os might pose more difficult questions than Miguel
Estrada for Latina/o advocacy groups deciding whether to support or
oppose judicial nominees. Conservative Latina/os, such as Attorney Gen-
eral Alberto Gonzales, who testify in good faith and have ties to the
Latina/o community would be much more difficult to oppose than
someone with few connections to this community, such as Miguel
Estrada. Rumors have placed Gonzalez, who appears to hold more mod-
erate political views than Estrada’s and has ties to the Mexican American
community in Texas, on a list of potential nominees to the Supreme
Court by President Bush.?** His is the sort of nomination that may be
expected in the future—and that may be expected to divide Latina/o ac-
tivist groups.?¥

In sum, the quest for impartiality~—and the public perception of
legitimacy—suggests the need for a representative judiciary, just as it
supports drawing jurors from a cross section of the community. Judges
come to the bench with preconceptions about the law. They filter the
facts of cases through their own personal lenses. As a result, impartiality
demands a diverse bench, so that no one conception of the world domi-
nates all others under the guise of equal application of the law. But
diversity means more than mere numbers; rather it must be understood
that those appointed do, in fact, have diverse preconceptions about the
law and the world. Otherwise, any prospective impartiality will prove
illusory.

CONCLUSION

Greater racial diversity on the bench is a laudable goal. The justice
system benefits when it is represented by a jury that accurately reflects a
cross section of the community because such a jury is perceived as impar-
tial to all racial groups. The system similarly benefits from diversity among
judges, and the system’s legitimacy is enhanced in the eyes of the public
by a more racially diverse bench.

246. See Jonathan Darman, Alberto Gonzales: Still Working for Bush, NEwswEEK, Dec.
19, 2003, available at htep://www.msnbc.msn.com/id/3751995/site/newsweek; Toobin,
supra note 8, at 48. In November 2001, President Bush nominated Gonzales for the
Uhnited States Attorney General post, which created a good deal of controversy—cven
among Latina/os—before he was confirmed. See Eric Lichtblau, Democrats Expect Gonzales
to be Confirmed for Justice Post, N.Y. TIMES, Nov. 18, 2004, at A28.

247.  Gonzales, however, may face opposition based on his legal advice provided in
connection with the “war on terror” and in Iraq, see Peter Smith, White House Lawyer De-
Jends U.S. Actions, COURIER ]., Oct. 5, 2004, at 1B, as well as his role in reviewing death
penalty clemency requests for President Bush who was then the governor of Texas. See
Alan Berlow, The Texas Clemency Memos, ATL. MONTHLY, July/Aug. 2003, at 91.
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However, proponents of diversity on the courts should not feel
whipsawed and forced to embrace every minority nominated to serve as a
judge. Many individual factors, such as ideology, judicial temperament,
and life experience, as well as race, remain relevant to whether one is a
suitable for judicial appointment. Just as any minority juror will be judged
on factors other than race, so should prospective minority judges.

Put more bluntly, the ideology of a jurist is important no matter
what his or her race or gender. Many, perhaps most, African Americans,
for example, would rather have nine William Brennans on the Supreme
Court than nine Clarence Thomases. The jury selection process helps us
understand the dynamics at work. As a general proposition, we support
increased racial diversity on juries. However, the individual characteristics
of the perspective juror or judicial nominee in fact do matter; the costs of
a nominee’s ideology may outweigh any benefits achieved by appointing
her to diversify the bench if those views are significantly out of step with
the community.

It is self evident that an individual nominee’s views and ideology
must be considered, as well as her race and background. However, racial
diversity and ideological diversity often are not separated in the heated
debates over Supreme Court nominees. For each individual nomination,
careful attention must be given to these separate characteristics. Impor-
tantly, an advocate of racial diversity on the judiciary could, as a matter of
principle, decide that any benefits offered by a nominee to the judiciary
from added racial diversity are outweighed by the costs of the individual’s
ideological views on important social issues without compromising her
support for increased diversity on the bench.



