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Domestic violence is a problem that "exists in all [forty-seven]
Council of Europe [M]ember [Sitates and occurs at all levels of soci-
ety."' As part of the greater phenomenon of violence against women,
domestic violence even has a European definition, formulated by the
Council of Europe in a recent campaign: "Domestic violence typically
comprises abusive and coercive behavior, such as physical, psychologi-
cal or sexual abuse."2 It is the result, among other things, "of an
imbalance of power between men and women,"3 a view closely aligned
with the European Women's Lobby's self-avowed "feminist perspective,"

* J.D./L.L.M., Columbia Law School, University of London, 2007. Staff Lawyer,

Advice on Individual Rights in Europe (AIRE) Centre, London, United Kingdom, whose
mission is to promote awareness of European law rights and to assist vulnerable and marginal-
ized people in asserting those rights.

1. Council of Europe Domestic Violence Campaign, http://www.coe.int/t/dg2/equality/
domesticviolencecampaign/Aboutdomesticvio-en.asp (last visited June 13, 2009).

2. Id.
3. Recommendation Rec (2002)5 of the Committee of Ministers to Member States on

the Protection of Women Against Violence, http://www.coe.int/t/e/human-rights/equality/
05._violenceagainst women/003_Rec(2002)05.asp (last visited June 13, 2009).



Michigan Journal of International Law

which perceives violence against women "as a structural phenomenon
the cause of which is a direct result of gender inequality. 4

Although European law is slowly evolving to address the problem of
domestic violence on a regional scale, there is not yet a truly European
solution. The two European legal orders--Council of Europe and Euro-
pean Union-offer some protection against gender-based violence. In
general, however, the protections European law offers result from crea-
tive interpretation of provisions that do not specifically address domestic
violence, such as reinterpretation of the right to respect for private life
and the right to be free from inhuman and degrading treatment or torture,
found in the European Convention on Human Rights.5

This Essay analyzes a concrete rule of European law that has
emerged to address the problem of domestic violence within certain
transnational families. The domestic violence rule is found in Article 13
of the European Community Free Movement Directive (the Directive),
legislation that governs the rights of E.U. citizens and their family mem-
bers to enter and reside in other E.U. Member States.6 The rule affects
the rights of a discrete group: non-E.U. ("third-country national") family
members of migrant E.U. citizens, that is, E.U. citizens who have moved
to another E.U. Member State (the "host State") to exercise residence
rights there. In order to make moving within the European Union easier
and more attractive to E.U. citizens, the Directive, permits third-country
nationals to reside in the host State with their migrant E.U. national fam-
ily members. For example, this legislation permits a Spanish national to
live and work in France, and authorizes his Bolivian wife to live in
France with him. As will be discussed further, infra, the domestic vio-
lence rule of the Directive permits the third-country national to retain
that right of residence in the host State even in the event of a divorce, if
she has experienced domestic violence.

The inclusion of a domestic violence rule in the Directive is both
logical and strange. It is logical because studies show that immigrant
women dependent on their partners for immigration status are at a par-
ticularly high risk of experiencing domestic abuse.7 It is strange because
this legislation is situated within a highly specialized area of law that
mainly addresses internal movement of E.U. citizens within the Euro-

4. European Women's Lobby's Charter of Principles on Violence Against Women,
http://www.womenlobby.org/site/l abstract.asp?DocID=667&v 11D=&RevID=&namePage=&
pageParent=&DoclD sousmenu= (last visited June 13, 2009).

5. See, e.g., M.C. v. Bulgaria, 2003-X1I Eur. Ct. H.R. 1,27-28.
6. Council Directive 2004/38, art. 13(2), 2004 O.J. (L 158) 77, 102 (EC) [hereinafter

Free Movement Directive],
7. Leslye E. Orloff et al., Recent Development: Battered Immigrant Women's Willing-

ness to Callfor Help and Police Response, 13 UCLA WOMEN'S L.J. 43, 45-47 (2003).
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Transnational Families in Crisis

pean Union, not the residence rights of third-country nationals (a topic
generally covered by immigration laws).

Historically, the goals of European Community law addressing in-
ternal movement of citizens have been primarily economic; they have
focused on encouraging economically active (or at least self-sufficient)
E.U. citizens to move around the European Union, in order to solidify
European economic integration and to encourage economic growth
through the creation of a single market in services and labor. Because the
Directive addresses a discrete group, in keeping with its specific aims,
the group that stands to benefit from this domestic violence rule is small:
the domestic violence provision applies only to third-country spouses
involved in abusive relationships with migrant E.U. citizens. While Eu-
ropean Community law could provide the same benefit to other third-
country spouses-for example, the spouse of an E.U. national who has
not left his country of origin-it has not yet done so.8 Instead, spouses
forced to remain in abusive relationships in order to preserve their immi-
gration status must rely on national laws, which in Europe have
historically been unsympathetic to their plight.9 Thus, a small group of
third-country national spouses-those married to E.U. citizens who
themselves are migrants within the European Union-have been singled
out in European law for special treatment in the case of domestic vio-
lence.

This Essay addresses the unique operation and effect of the Free
Movement Directive's domestic violence rule. Part I introduces this rule.
Subsection A describes how the rule operates in theory, and situates it
within the larger legislative scheme of Community free movement law.
Subsection B asserts that the rule is largely ineffective because these
abused spouses are frequently unable to meet those criteria necessary to
retain their right to reside in the host State.

Part II places the domestic violence rule in its European context.
Subsection A discusses the rule as an immigration law provision, which
is comparable to laws passed in the United States, the United Kingdom,
and other countries, and is particularly progressive when viewed relative
to the legal landscape in E.U. Member States before the Free Movement
Directive came into force. Subsection B examines the legislative history
of the Directive's domestic violence rule and the factors that influenced
its development, laying particular emphasis on the role of the European

8. But see infra notes 119-124 and accompanying text (describing the genesis of the
Family Reunification Directive).

9. See infra note 84 and accompanying text (quoting Council of Europe research on
national laws).
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Parliament, and assesses why the domestic violence rule is so different
from comparable rules in U.S. and U.K. immigration law.

Finally, Part III seeks to understand the place of the domestic vio-
lence rule not as an immigration law provision, but as a part of European
Community law. Subsection A examines the way the domestic violence
rule fits into the larger discussion of the development of E.U. citizenship.
Subsection B identifies the domestic violence rule as a site of transfor-
mation of European Community law concepts of citizenship and
fundamental rights.

I. THE DOMESTIC VIOLENCE RULE IN E.U. FREE MOVEMENT LAW:

A FLAWED ATTEMPT AT PROTECTION

A. How the Free Movement Directive's Domestic Violence Rule
Works in Theory

Because of the unique nature of the European Union-an association
of sovereign States whose law nonetheless bears significant similarities
to a national federal system-the fights of domestic violence victims
under the Free Movement Directive must be understood within the gen-
eral context of European Community free movement law. Free
movement law is a branch of European Community'0 law governing the
rights of E.U." citizens and, significantly, their family members to enter
and reside in other Member States of the European Union. The textual
basis of E.U. free movement law is found in provisions of the European
Community Treaty," as well as in secondary legislation adopted by the
Community institutions to implement treaty provisions. It applies uni-
quely to internally mobile E.U. citizens and their family members and
generally does not apply to E.U. citizens residing in their State of na-
tionality'3 or outside Europe.

10. Under the current structure of the E.U. Treaty, the European Community is one of
three pillars of the European Union. For an overview of the structure of the European Union,
see generally PAUL CRAIG & GRAINNE DE B6RCA, EU LAW: TEXT, CASES, AND MATERIALS I-
37 (4th ed. 2007).

H1. The rights also extend to European Economic Area nationals who are not E.U.
nationals (i.e. citizens of Norway, Iceland, and Liechtenstein). See Council Decision 94/1, arts.
28-30, 1994 O.J. (L 1) 1, 12-13 (EC). Swiss nationals also have broadly similar rights, under
a bilateral agreement between the European Union and Switzerland. See generally Council
Decision 2002/309, arts. 28-30, 2002 O.J. (L 114) 1, 6-72 (EC).

12. See Consolidated Versions of the Treaty on European Union and of the Treaty
Establishing the European Community, O.J. (C 321) E/5, E/37-E/185, available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2006:321 E:000 1:0331 :EN:pdf (last visited
June 13, 2009).

13. Contra Case C-370/90, The Queen v. Immigration App. Trib. & Surinder Singh, ex
parte Sec'y of State for Home Dep't, 1992 E.C.R. 1-4265. This case deals with E.U. citizens

[Vol. 30:841
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Up until 2004, a patchwork of Directives'4 and Regulations" placed
minimum requirements on States to allow for the free movement of cer-
tain categories of E.U. citizens. Since free movement was initially a tool
to achieve European economic integration, historically, E.U. citizens had
to work in a Member State in order to exercise rights there.' 6 Later, this
requirement was relaxed and other categories of E.U. citizens became
eligible to reside in other Member States, including the self-employed,'7

students, and the self-sufficient.
Current free movement law, codified by Directive 2004/38 (the Free

Movement Directive), sets out the rights of E.U. citizens falling within
these categories (and their family members) to enter Member States of
which they are not nationals, ° to reside in those States,2' and to receive
certain forms of treatment from the State (for example, equal access to
social assistance benefits22 ). The Free Movement Directive consolidated
and built on four decades of law governing the free movement of E.U.
citizens-including Directives, Regulations, case law of the European
Court of Justice ("ECJ"), and the free movement provisions in the Euro-
pean Community Treaty.23 The Directive confers on E.U. citizens and
their family members (regardless of the latter's nationality) the right to
enter any Member State and stay for up to three months, so long as they
do not become "an unreasonable burden on the social assistance sys-
tem.' 24 Furthermore, under the Free Movement Directive, as long as an
E.U. national is exercising a "treaty right" (i.e., residing in one of the
categories discussed above) 2 in that State, he and his family members
can stay there indefinitely. But, to exercise a treaty right, the E.U. citizen

who have been exercising rights of free movement in another E.U. Member State and then
return home. In that circumstance, they are entitled to the same treatment as migrant E.U.
nationals (i.e., they have the same family reunification rights in their home country upon re-
turn as they had in the host State where they were residing).

14. Directives are a form of secondary legislation in which Member States are given a
set period of time in which to implement the necessary provisions. See CRAIG & DE BORCA,

supra note 10, at 85.
15. Regulations are a form of secondary legislation with automatic legal effect. See id.

at 83-84.
16. See generally Commission Regulation 1612/68, Freedom of Movement for Workers

within the Community, arts. 2-13, 1968 O.J. SPEC. ED. (L 257) 2.
17. Council Directive 73/148, art. 4, 1973 O.J. SPEC. ED. (L 172) 14, 14-16.
18. Council Directive 93/96, art. I, 1993 O.J. (L 317) 59, 59-60.
19. Council Directive 90/364, art. 1, 1990 O. (L 180) 26, 26-27.
20. Free Movement Directive, supra note 6, art. 5.
21. Id. arts. 6-7.
22. Id. art. 24.
23. See Nicola Rogers & Rick Scannell, FREE MOVEMENT OF PERSONS IN THE EN-

LARGED EUROPEAN UNION 79 (2005).
24. Free Movement Directive, supra note 6, art. 6.
25. See supra notes 15-19 and accompanying text.

Spring 20091



Michigan Journal of International Law

must be working, 6 self-employed,27 be a student,28 or otherwise have
sickness insurance and sufficient resources for himself and his family, to
avoid being a burden on the social assistance system of the host State.29

Under the Directive's family reunification provisions, an E.U. citizen
exercising treaty rights in another Member State is entitled to be joined
in that State by his or her family members, regardless of whether the
family members are E.U. citizens themselves.0 Eligible family members
include spouses, children, and stepchildren up to the age of 21 (and de-
pendent children who are older), and dependent relatives in the
ascending line.3' Further, Member States must "facilitate the entry and
residence" of other relatives (in certain circumstances) and unmarried
partners in "durable relationships, duly attested."32 Significantly, eligible
individuals may include E.U. nationals not exercising treaty rights and
third-country (i.e., non-E.U.) nationals. And, notably, if not for these
family reunification provisions, both of these categories would otherwise
have to rely on national immigration laws to enter and reside in the host
State. It is important to note that these family reunification provisions
apply uniquely to E.U. migrants. For example, a Spanish national work-
ing in France is entitled, as a matter of Community law, to be joined
there by his Ecuadorian wife and her children from a previous marriage
(who are considered his family members as well). If the Spanish national
remains in Spain, however, his right to family reunification is governed
by Spanish immigration law, which might provide fewer rights. Eligible
family members are entitled to reside in the host State as long as the
E.U. national is there exercising treaty rights. Those family members can
access the labor market33 and certain other social advantages in the host
State, such as social assistance benefits.

These family reunification provisions may provide a definition of the
contemporary European family: these provisions are an attempt by Eu-
ropean legislators to determine which family ties are so important that an
individual cannot be expected (or will not be motivated) to abandon
them when moving from one State to another. Critics, however, assert
that Community free movement law's definitions reflect an outdated or

26. Free Movement Directive, supra note 6, art. 7(1)(a).
27. Id.
28. Id. art. 7(1)(c).
29. Id. art. 7(1)(b).
30. Id. art. 7(l)(d) (E.U. national family members); id. art. 7(2) (third-country national

family members).
31. Id. art. 2.
32. Id. art. 3(2).
33. Id. art. 23.
34. Id. art. 24.

[Vol. 30:841
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inaccurate picture that has not kept up with the changing reality of Euro-
pean family life.35

The Free Movement Directive significantly changed the rights of
non-E.U. family members of E.U. migrants exercising treaty rights in a
host State. Before the Directive came into force, these family members
lost the right to reside in the host State once the E.U. national left or
stopped exercising treaty rights there.36 The ECJ had begun to carve out
exceptions to this rule. For example, in cases where an E.U. national
stopped exercising treaty rights, his children could remain in the host
State with their primary carer (e.g., a third-country national parent) to
complete their education.37 The Directive codified these exceptions" and
added others. For example, today, family members who reside lawfully
and continuously in a host State for five years now acquire permanent
residence there. Their residence rights are no longer dependent on the
status of their E.U. national relatives, or even the existence of a family
relationship.

Additionally, under the old legislation, family members lost all of
their rights if the family relationship ended in divorce (in cases of spous-
es, parents-in-law, and step-children).39 Article 13 of the Free Movement
Directive introduced an innovation here as well. This Article, which also
includes the domestic violence rule, states:

2. Without prejudice to the second subparagraph, divorce, an-
nulment of marriage or termination of the registered partnership
referred to in point 2(b) of Article 2 shall not entail loss of the
right of residence of a Union citizen's family members who are
not nationals of a Member State where:

35. See, e.g., Linda Hantrais, What is a Family or Family Life in the European Union?,
in THE LEGAL FRAMEWORK AND SOCIAL CONSEQUENCES OF FREE MOVEMENT OF PERSONS IN

THE EUROPEAN UNION 19, 19 (Elspeth Guild ed., 1999) ("The concept of the family unit used
in European legislation would not, however, be readily recognised in most of the fifteen EU
Member States today .... ").

36. However, even prior to the Free Movement Directive, under exceptional circum-
stances, family members of migrant E.U. citizens could gain residency rights in a host State
independent of their E.U. spouse or family member. For example, if an E.U. worker became
permanently unable to work after having resided in the host State for a certain period of time,
he and his entire family could acquire permanent residence in the host State, independent of
the E.U. national's continued presence or activities there. See, e.g., Commission Regulation
1251/70, The Right of Workers to Remain in the Territory of a Member State After Having
Been Employed in That State, 1970 O.J. SPEC. ED. (L 142) 24.

37. Case C-413/99, Baumbast & R. v. Sec'y of State for the Home Dept't, 2002 E.C.R.
1-7091 [hereinafter Baumbast].

38. See, e.g., Council Directive 2004/28, art. 12, 2004 O.J. (L 158) 77, 100-01 (EC)
(codifying Baumbast).

39. Cf Case 267/83, Diatta v. Land Berlin, 1985 E.C.R. 567 [hereinafter Diatta] (con-
sidering that a couple is married until a final divorce decree).
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(a) prior to initiation of the divorce or annulment proceedings or
termination of the registered partnership referred to in point 2(b)
of Article 2, the marriage or registered partnership has lasted at
least three years, including one year in the host Member State;
or

(b) by agreement between the spouses or the partners referred to
in point 2(b) of Article 2 or by court order, the spouse or partner
who is not a national of a Member State has custody of the Un-
ion citizen's children; or

(C) this is warranted by particularly difficult circumstances,
such as having been a victim of domestic violence while the
marriage or registered partnership was subsisting; or

(d) by agreement between the spouses or partners referred to in
point 2(b) of Article 2 or by court order, the spouse or partner
who is not a national of a Member State has the right of access
to a minor child, provided that the court has ruled that such ac-
cess must be in the host Member State, and for as long as is
required.

Before acquiring the right of permanent residence, the right of
residence of the persons concerned shall remain subject to the
requirement that they are able to show that they are workers or
self-employed persons or that they have sufficient resources for
themselves and their family members not to become a burden on
the social assistance system of the host Member State during
their period of residence and have comprehensive sickness in-
surance cover in the host Member State, or that they are
members of the family, already constituted in the host Member
State, of a person satisfying these requirements. "Sufficient re-
sources" shall be as defined in Article 8(4).

Such family members shall retain their right of residence exclu-
sively on personal basis.

Article 13 appears to accommodate the fragile state of marriage in the
European Union. In 2004, the year the Free Movement Directive came
into force, 2.2 million couples married in the twenty-five E.U. Member

40. Free Movement Directive, supra note 6, art. 13.

[Vol. 30:841
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States, and almost one million divorced.4 ' Though Article 13 introduces
important provisions for third-country spouses whose marriages end in
divorce, E.U. free movement law does not yet accommodate other phas-
es of family breakdown, including physical and/or legal separation, court
orders, and custody battles. For purposes of E.U. free movement law, a
couple is considered married until there is a final divorce decree and no
further inquiry into the state of the marriage for purposes of residence
rights is permitted.42

At first glance, Article 13 of the Free Movement Directive offers
family members a fair compromise: certain third-country nationals de-
prived of "family member" status through divorce can retain their right
to reside in the host State, but only if they meet certain conditions. The
rule applies only to certain categories of people, facing unique circum-
stances: category (a) covers situations in which the family member is
likely to have developed significant links with the host State; categories
(b) and (d) cover situations where the third-country national's ties with
children make it appropriate to allow him or her to remain in the host
State; and category (c) provides a catchall that allows the rule to apply in
other, "particularly difficult circumstances," including domestic vio-
lence.43 The conditions imposed before one can retain the right to remain
in the host State appear reasonable in light of the rest of the Free Move-
ment Directive; in all cases, what is asked of those third-country
nationals is essentially what is asked of E.U. migrants: that they be eco-
nomically active, self-sufficient, or the family member of such a person.

B. How the Rule Does Not Work

In theory, the domestic violence rule in the Free Movement Directive
is a progressive measure aimed at preventing gender-based violence re-
lated to the power imbalance immigration law creates when one family
member derives residence rights through another. In practice, consider-
able hurdles prevent many third-country nationals who derive residence
rights under the Free Movement Directive through an abusive relation-
ship from making use of the retained right of residence Article 13
promises.

Those seeking the domestic violence rule's benefit face two potential
obstacles. First, a black-letter reading of the Free Movement Directive
reveals that the E.U. migrant abuser must still be present in the host State

41. Press Release, Eurostat, The Family in the EU25 Seen Through Figures (May 12,
2006), http://epp.eurostat.ec.europa.eu/cache/ITYPUBLIC/3-12052006-AP/EN/3-12052006-
AP-EN.PDF (last visited June 13, 2009) (noting that there is "nearly one divorce for every two
marriages.").

42. See Diatta, supra note 39.
43. See Free Movement Directive, supra note 6.
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to the rights of European worker-citizens.'"4 ' According to another critic,
Tamara K. Hervey "the ideology of women's difference, and domestic-
ity, has not been rejected in Community policy, nor in European society.
The rhetoric of the legislative framework therefore cannot be translated
into practices which challenge institutionalized and structural discrimi-
nation."'' 42 Hervey also aimed at the effect of the Diatta rule, so
apparently helpful to third-country national spouses on the surface, but
which, in reality, had the effect of giving the E.U. national "husband
control over the expulsion of his wife."'' 43 Hervey pointed to the precari-
ous place of women in a legislative scheme that values men's work in the
labor market while ignoring women's work in the home:

The disadvantaged position of women in the labour market has
the result that women are more vulnerable than men after di-
vorce to exclusion from the [M]ember [S]tate of residence of the
family. [Third Country National] women, whose residence rights
in the European Union arise only from their legal relationship
with an [E.U. national] husband, suffer a double jeopardy. Even
if they have been able to find work they may still be excluded
from the European Union if their marriage breaks down.' 44

The domestic violence rule in Article 13 offers a "social" response to
these market-based critiques. The women whose work "commodifies"
men and makes them "ready to sell their labour power on the market '' 45

are now able to claim, on their own, the rights of European worker-
citizens; their role is valued, and when they are taken advantage of, they
can rely on a rule which challenges structural discrimination and allows
them to exercise rights on their own.

The Community's legislative organs, if forced to explain why the
beneficiaries of this rule are required to join the labor force in order to
escape a situation of gender-based violence, might respond that the do-
mestic violence rule is not a provision of immigration law but one
enabling the common market: in the end, the legislation's provisions
must serve that overall purpose, while responding to social imperatives
like gender equality. The overall market function of the legislation ex-
plains away the paradoxes discussed above.

141. Ursula Vogel, Emancipatory Politics Between Universalism and Difference: Gender
Perspectives on European Citizenship, in CITIZENSHIP, DEMOCRACY AND JUSTICE IN THE NEW
EUROPE 142, 148 (Percy B. Lehning & Albert Weale eds., 1997)[hereinafter Vogel].

142. Hervey, supra note 134, at 104.
143. Id. at 106. For a discussion of the Diatta rule, see supra note 39 and accompanying

text.
144. Hervey, supra note 134, at 106.
145. Id. at 107.
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To refer simply to the common-market imperatives of free move-
ment legislation to resolve these problems is dissatisfying. To see why,
we need to see what exactly is being offered to "victims of domestic vio-
lence." Article 13 introduces an innovative mechanism to resolve the
tension between the market and social aspects of free movement law: the
provision confers on the now ex-family member of the E.U. migrant a
limited set of rights and responsibilities belonging to the E.U. citizen.
From the perspective of most third-country nationals in Europe, the
woman is very lucky; from the perspective of the normal E.U. citizen,
she is somewhat restrained.

We are in the presence of a unique form of solidarity for third-country
national divorc6(e)s: having been a victim of domestic violence (or hav-
ing spent a certain amount of time in the host State or having children
who remain there) entitles the divorc6(e)s to a minimum set of rights,
attached to a secure demonstration of economic activity or financial in-
dependence. These ex-family members, because of the abuse they have
experienced, have gone from having rights ultimately dependent on their
E.U. family members to being a kind of market citizen: fixed elements of
the mobile economic order whose presence in the host State is tolerated,
but not encouraged.

In fact, by offering a very limited concession to gender equality
norms that run against pure market ideology, the Free Movement Direc-
tive's domestic violence rule highlights the ways in which "the
Community's false claim of equality of treatment for all individuals in
Community law has an adverse impact on women.., in addition to their

RIGHTS/RESPONSIBILITIES OF RIGHTS/RESPONSIBILITIES OF

CITIZENSHIP OFFERED CITIZENSHIP WITHHELD

To work in the host State where she To work in any E.U. State.
has been resident.

To live as a self-sufficient person in To be a student (with the lesser
the host State (with sickness requirement of making a
insurance). "declaration" of self-sufficiency).

To reside as the family member of a To create new family relationships
worker or self-sufficient person. in the host State that would confer

this benefit.

To retain worker or entrepreneur To confer parasitic rights to new
status in certain circumstances (if family members acquired after the
Article 7.3 of the Directive applies), divorce.

To access social assistance
benefits while working or running a
business.
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disadvantaged position under national legal systems."''4 6 The third-
country national who has experienced domestic violence has, as a result,
the privilege of trying her chance in the European labor market (at least
in the State where she was abused). As a measure of "solidarity" she is
given a chance to compete, like other European women, and sink or
swim on the basis of her skills or independent means.

Having left a situation of domestic abuse-arguably facilitated by
her subordinate status in the European market economy to the E.U. citi-
zen whose work, recognized as such by the European common market,
she facilitated-the third-country national spouse now has rights de-
pendent on her ability to survive in the market. She has the rights of the
old-fashioned E.U. market citizen, rights "fully dependent on both the
personal characteristics of each market citizen and prevailing labour de-
mands.' 4 7 In other words, she has rights that "should not be understood
as independent from, and thus constitutive of, the person.' 48

Granting individuals who have experienced domestic violence rights
that depend on their personal characteristics and situation is perverse.
This is because personal characteristics that leave the third-country na-
tional vulnerable to domestic abuse will also likely leave her unable to
participate effectively in the labor market. What many of these individu-
als need are not rights that flow from economic activity, but
unconditional state support. Such support will allow those who are vul-
nerable as a result of the trauma they have experienced to recover and
make decisions as to how to move forward with their lives.

The current regime creates perverse outcomes for those who have
experienced domestic violence: the more vulnerable the individual, the
less likely she is to enjoy the benefit of the domestic violence rule.
Likewise, those who benefit from both Article 13(2)(c) and Article
13(2)(b)-by retaining custody of the E.U. national's children (which
will likely be the case when there has been domestic abuse) are even less
likely to enjoy the domestic violence rule's benefit, as their work caring
for their children will not count as work for the purposes of the second
subparagraph of Article 13(2).' 9

146. Id. at 94.
147. Everson, supra note 130, at 84.
148. Id.
149. The definition of "workers" in European Community free movement law does not

encompass women who perform work within the home. See Case 66/85, Lawrie-Blum v. Land
Baden-WtOrttemberg, 1986 E.C.R. 2121 (defining a worker as someone who performs services
of economic value under the direction of another in exchange for remuneration). Nor could a
woman who performs domestic work claim to be self-employed. See Case C-268/99, Jany v.
Staatssecretaris van Justitie, 2001 E.C.R. 1-8615 (defining self-employed as those who provide
services in return for some form of remuneration).
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Having escaped one part of the "double jeopardy" these abused indi-
viduals face-that divorce would leave them without rights-the Free
Movement Directive places its subjects in a strange situation of solidar-
ity with other European women, who are "less likely than men to be in
the position of 'migrant worker' and thereby to acquire their own resi-
dence rights, given that the [ECJ's] construct of 'worker' reflects a
model of work and family which excludes the work undertaken by many
women from the status of 'work.' , These abused foreign women are
no better off than E.U. migrant women who experience domestic vio-
lence at the hands of E.U. migrant spouses: these women too, by
operation of Article 13(1), only have a right to remain if they too meet
the conditions of economic activity (although thanks to ECJ case law,
they may, in some very specific circumstances, enjoy equal rights re-
gardless of their economic activity' 5 ).

In considering the strange position of these third-country national
women, it is no response to explain that they must obey the economic
imperatives of the legislation; because working from a market perspec-
tive, this form of solidarity should not have been included at all. It is, in
Alexander Somek's language, a "miracle," for the Free Movement Direc-
tive is essentially an economic instrument facilitating the opening of a
free market for labor and services, and "the existence of any type of
solidarity is the miracle the occurrence of which neo-liberalism is in
principle unable to explain."' 52 In this case, though, the solidarity that is
extended-the right (coveted by many third-country nationals living in
the European Union) to stay-is minimalist and subsumed entirely by
market imperatives, predicated as it is on the "responsibility" of the
beneficiary to remain economically active or financially independent.

When Somek discusses the kind of solidarity that has developed in
E.U. free movement law he notes that "there is something disturbingly
autistic about Union citizenship"'' 3 because the kind of solidarity migrant
E.U. citizens enjoy is dependent essentially on their presence in another
Member State over a certain period of time. The same could be said
about the domestic violence rule. Community free movement
law-essentially aimed at promoting the spread of a free market in ser-
vices and labor-recognizes that its provisions provide an opportunity
for gender-based violence. Community free movement law's response is
to allow the victims of that violence into the privileged circle of market
citizens who access Community law rights as a function of their

150. Hervey, supra note 134, at 106.
151. See Martinez Sala, supra note 132.
152. Alexander Somek, Solidarity Decomposed: Being and Time in European Citizen-

ship, EuR. L. REv. 787, 810 (2007).
153. Id. at 814.
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individual capabilities, without realizing that only a select few "victims
of domestic violence" will be able to enjoy these benefits.''

The fatal flaw in Community free movement law's approach lies in
the perception that the abusive E.U. migrant spouse is the only agent of
gender-based abuse. The European common market, privileging men's
work and ratifying the privileged position they held before the process of
European integration began, will in many cases of domestic abuse pick
up where the abusive spouse left off. No longer at the mercy of an abu-
sive husband, she is now at the mercy of the host State's labor market
and social assistance system. She will, in many cases, find herself with-
out any rights at all; or she will be confined to "the female employment
ghetto at the margins of the regular labour market,"'55 "part of a cheap
and immobile labour force, which is indispensable to and forms the basis
of western Europe's post-industrial economy."'56

B. Jumping Tracks

The domestic violence rule in the Free Movement Directive looks
like a failed attempt to ensure that free movement law does not become a
tool for abusing vulnerable third-country migrants, particularly women
susceptible to domestic abuse. It superficially gives the impression of
protection, but in practice offers its beneficiaries nothing more than a
chance to compete in the host State's labor market for the privilege of
remaining in the host State.

In Somek's language, however, it is a miracle that anything has been
provided for these individuals at all: ensconced in a legislative scheme
for establishing a free market in labor and services, the domestic vio-
lence rule is distinctly out of place. If it fails as a rule, it is because it
attempts to remedy a situation that falls entirely outside of the market by
offering a market-based solution. The domestic violence rule will, until
national or European judicial authorities or the Community legislature
revise its scope, fail the individuals it purports to help-mainly vulner-
able women from poor countries suffering abuse from European spouses
reaping the benefits of participation in the common market. But it will
also stand out as an anomaly, both in relation to the national immigration
laws of Member States that do not have similar rules, and as a funda-
mental (or quasi-fundamental) rights provision embedded in a legislative
scheme designed to create a common market.

It is significant that the Community legislature was only able to cre-
ate a domestic violence rule in what is essentially a common market

154. See Free Movement Directive, supra note 6, art. 13(2)(c).
155. Vogel, supra note 141, at 148.
156. Hervey, supra note 134, at 101.
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legislative instrument. To use Saskia Sassen's language, the Community
is using a capacity developed to permit the creation of a common mar-
ket-that is, the capacity to open Member States' borders to third-
country nationals notwithstanding national immigration laws-in order
to address the very different subject of domestic violence."7

This analysis and interpretation seem paradoxical: the Community
has competence to ensure long-term residence permits for all "victims of
domestic violence," the way that it has done for victims of human traf-
ficking. 58 This competence, however, has not translated into a capacity
to reach large numbers of individuals in this situation: for whatever rea-
son (likely the reluctance of Member States to cede that much control of
their borders to European control), the Community is not, or not yet, in a
position to do this.

Instead, another capacity is being redirected or "jumping tracks" as
Sassen might phrase it, from its aim of creating a common European
market to the aim of protecting some of the most vulnerable migrants in
Europe. The domestic violence rule is not the first symptom of this shift:
for decades, particularly in the context of ECJ cases, we have heard that
"the migrant worker is not regarded by Community law-nor is he by
the internal legal system-as a mere source of labour, but is viewed as a
human being,'' 59 and that Community law "gives precedence to the fun-
damental rights of workers over satisfying the requirements of the
economies of the Member States ' '60

Two things are different here. The first is that we are faced with a
rule included in Community legislation, not required or, it appears, in-
spired by ECJ case law. The Community legislature has directed its
capacity to open Member States' borders towards the protection of fun-
damental rights in a way that cannot be justified by market imperatives.
Second, the group whose rights are advanced are third-country nationals.
Historically non Europeans have only been addressed by Community
free movement law to the extent that they enable the movement of Union
citizens. These third-country nationals, however, gain rights at exactly
the moment when they end their relationship with the E.U. migrant. In
an important shift, the rule gives rights to third-country family members
not to facilitate the free movement of their E.U. family members, but to
protect them from those family members in cases of abuse.

157. SASKIA SASSEN, TERRITORY, AUTHORITY, RIGHTS: FROM MEDIEVAL TO GLOBAL

ASSEMBLAGES 6-11 (2008).
158. See supra note 65 and accompanying text (citing Council Directive 2004/81/EC,

2004 O.J. (L 261) 19 (EC), requiring Member States to provide third-country national victims
of human trafficking residence permits in certain circumstances).

159. Case 775, Mr.F v. Belgian State, 1975 E.C.R. 679, 696 (emphasis added).
160. Case 344/87, Bettray v. Staatssecretaris van Justitie, 1989 E.C.R. 1621, 1637.
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If the ECJ is called upon to interpret the problematic aspects of the
domestic violence rule in the Free Movement Directive, it will lack the
interpretive anchor that existed in other cases, namely the encourage-
ment of citizens' free movement.' 6' The rule cannot be justified in terms
of the common market or the rights of Union citizens: protecting victims
of gender-based violence here is its own end. The rule may still bend to
market imperatives, but it is not designed to respond to those impera-
tives. Instead, it has a purpose-protecting other vulnerable women-for
which theories of market integration simply cannot account.

For years the Community institutions-particularly the ECJ-have
been using the Community's capacities related to the common market to
advance fundamental rights. Most notably, the ECJ has used the capacity
to force open Member States' social assistance funds to E.U. migrants to
benefit migrants who were not active in the common market.162 Now the
Community's capacity to open borders to third-country nationals-also
developed in the name of the common market-is being redirected to-
wards creating solidarity between Member States and third-country
nationals who have only a territorial connection to the State. This soli-
darity is rooted in a specific form of ill-treatment-gender-based
violence. The Community's capacity is not yet entirely detached from its
market orientation. But the nonsense of a rule which simultaneously re-
moves vulnerable third-country nationals from the market and forces
them to survive in it may be the hallmark of a shift in the use the Com-
munity is making of a specific capacity it has developed. The common
market is being used to advance the rights of not only E.U. citizens, but
also of certain non Europeans who are particularly vulnerable.

In the current political context, with Member States attempting to
regain control over their borders and take away from Europe the power
to decide who can stay on their territory, 63 this redirected capacity may
prove of great importance to third-country nationals present in or coming
to Europe. The fact that the Community legislature is turning its capaci-
ties developed in the creation of the common market towards the
problem of immigration and gender-based violence is suggestive of an
emerging new order. As European States gear their immigration policies
towards the economic needs of the State,'"M they ignore the human rights

161. See supra notes 135-136.
162. See supra notes 130-131.
163. See Memorandum, European Pact on Immigration and Asylum, at 6 (Sept. 24,

2008) (affirming "that it is for each Member State to decide on the conditions of admission of
legal migrants to its territory and, where necessary, to set their number"), available at
http://register.consilium.europa.eu/pdf/en/08/st13/stl3440.enO8.pdf (last visited June 13,
2009).

164. See RYSZARD CHOLEWINSKI, IRREGULAR MIGRANTS: ACCESS TO MINIMUM SOCIAL

RIGHTS 18 (2005).
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implications of migration. The domestic violence rule may be a sign that
the European Union-here in its capacity as guardian of the common
market-will provide a salutary counterbalance in favor of vulnerable
migrants. Whether this proves true, however, will ultimately depend on
influence and orientation of institutions like the European Parliament
and European Commission; and of course will depend on the willingness
of Member States to let socially progressive provisions into binding E.U.
legislation.


