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FAITH IN JUSTICE

In Nally, only purely spiritual counsel and advice regarding matters of
orthodoxy and religious tenets were offered. Nally is distinguishable from
a situation where a cleric exploits the confidential information and vulner-
abilities of a parishioner for personal satisfaction and gratification. Sexual
abuse is not spiritual counseling. It is neither merely careless nor irrespon-
sible. It is the use of a counseling position, under the guise of church
authority, to exploit another. It therefore need not be analyzed as coun-
seling or under the general rubrics of clergy malpractice.

Malpractice is an action based in either contract, implied or express,
or a consensual and fiduciary relationship.59 The composition and forma-
tion of malpractice are not dissimilar to breach of fiduciary duty."
However, professional malpractice is broader than breach of fiduciary
duty in that the relevant standard of care arises from the profession, not
just the independent relationship. In malpractice, courts are guided by a
standard forged and espoused by the profession over time. Conversely, in
breach of fiduciary duty, courts scrutinize an interpersonal relationship
where a specific duty to act for the benefit of another exists.6 Nonetheless,
though malpractice is per se negligence, there is no cause of action for
malpractice if there are no damages to the entrusting party.62 In most

59. 61 Am. Jur. 2d § 200 (discussing medical malpractice); Doe v. Roe, 681 N.E.2d
640, 649 (Ill. App. Ct. 1997) (explaining that "included within the rubric of legal
malpractice are claims grounded in breach of contract, negligence, and breach of fi-
duciary duty"); see also Burns v. Hanson, 734 A.2d 964, 970 (Conn. 1999)
(discussing the elements of medical malpractice); Preble v. Young, M.D., 999
S.W.2d 153, 155 (Tex. Ct. App. 1999) (concerning medical malpractice); Klemme
v. Best, 941 S.W.2d 493, 495-96 (Mo. 1997) (discussing legal malpractice as a cause
of action separate from breach of fiduciary duty and citing Donohue v. Shughart,
Thomas & Kilroy, 900 S.W.2d 624, 626 (Mo. 1995) (en banc)).

60. See infra pp. 22-45.
61. See Joyce v. Garnas, 983 P.2d 369 (Mont. 1999) (citing Kilpatrick v. viley, Rein &

Fielding, 909 P.2d 1283, 1290 (Utah Ct. App. 1996)) ("Legal malpractice based on
negligence concerns violations of standard of care; whereas, legal malpractice based on
breach of fiduciary duty concerns violations of a standard of conduct."); see also
Moses v. Diocese of Colo., 863 P.2d 310, 321 n.13 (Colo. 1993) (explaining that
the fundamental difference between breach of fiduciary duty and clergy malpractice is
"the former is a breach of trust and does not require a professional standard of care,
while the latter is an action for negligence based on a professional relationship and a
professional standard of care").

62. Malpractice relies on specific standards of care below which the practitioner should
not fall, but the claim is only effective if it has affected an individual with whom the
professional has a relationship and responsibility. Merely breaching professional stan-
dards is not actionable without a claimant. Thus, the distinction is more semantic
than real.
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cases, one might say that breach of fiduciary duty is a necessary compo-
nent of malpractice.

3

However, it is also possible to have a cause of action for malprac-
tice without a cause of action for breach of fiduciary duty because it is
not necessarily a breach of fiduciary duty if the person in the fiduciary
position has not served his own interest in contravention of the other's,
and without damages to the entrusting party.6 Thus, it is possible to act
in the client's best interest while nonetheless breaching the customs of
other professionals in the field. Additionally, it is possible to abuse the
interests of the entrusting party without breaching professional stan-
dards, constituting breach of fiduciary duty alone. For example, a priest,
engaged in the counsel of a parishioner, who sells an entrusted, valuable
family heirloom of that parishioner, has breached a fiduciary duty. In
this situation, the parishioner should be entitled to rely on the trust en-
gendered in the relationship.

Since breach of fiduciary duty, as a general matter, is a subset and
component of malpractice, when the same operative facts support the
actions for malpractice and breach of fiduciary duty, the two claims are
identical. 65 Therefore, malpractice as the cause of action for sexual mis-
conduct in a counseling relationship should be considered permissible,
but only to the extent that it reflects breach of fiduciary duty.

B. Breach ofFiduciary Duty

The courts regard a trusting relationship as most worthy of
protection: "No Part of the jurisdiction of the Court is more
useful than that which it exercises in watching and controlling
transactions between persons standing in a relation of confi-
dence to each other." This "principle of humanity" exists for
the "preservation of mankind" and is to be guarded with a

63. A fiduciary duty exists as a matter of law between a professional and his client;
therefore, any professional malpractice claim includes a breach of fiduciary duty. See
Calhoun v. Rane, 599 N.E.2d 1318, 1321 (Ill. App. Ct. 1992).

64. Gerdes v. Estate of Cush, 953 F.2d 201, 204-05 (5th Cir. 1992); Resolution Trust
Corp. v. Accardo, 1994 WL 151081, at *4 (E.D. La. Apr. 6, 1994) (discussing legal
malpractice); Fed. Say. & Loan Ins. Corp. v. Shelton, 789 F. Supp. 1360, 1366
(M.D. La. 1992).

65. See Majumdar v. Lurie, 653 N.E.2d 915, 920 (Ill. App. Ct. 1995).
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"jealousy almost invincible." It is necessarily "an inflexible
rule, and must be applied inexorably." 66

Breach of fiduciary duty is rarely discussed in depth or defined.67

Fiduciary duties originated in equity.68 They may be defined only
broadly, with the ability to conform to almost any situation. Breach of
fiduciary duty has been considered to be based in breach of contract,69

negligence, breach of trust, ° corporate law,' and fraud.72 Early in its
development, "fiduciary theory provided a remedy when injustice would
otherwise result." 73 Originally, fiduciaries were only trustees and banks. 74

66. Robert Flannigan, The Fiduciary Obligation, 9 OxFoRD J. LEGAL STUD. 285, 285
(1989) (citations omitted).

67. See Roy Ryden Anderson & Walter W. Steele, Jr., Ethics and the Law of Contract
Juxtaposed: A Jaundiced View of Professional Responsibility Considerations in the Attor-
ney-Client Relationship, 4 GEo. J. LEGAL ETHics 791, 792 n.14 (1991) ("Although
the concept of fiduciary relationship is well established in the law, it is surprising that
one finds little judicial discussion defining the relationship or discussing its etiology
and parameters."); see also Deborah A. DeMott, Beyond Metaphor: An Analysis of Fi-
duciary Obligation, 1988 DUKE L.J. 879, 879 (1985) ("Applicable in a variety of
contexts, and apparently developed through a jurisprudence of analogy rather than
principle, the fiduciary constraint on a party's discretion to pursue self-interest resists
tidy categorization.").

68. Demott, supra note 67, at 880-81; L. S. Sealy, Fiduciary Relationships, 1962 C~a-
BRIDGE L.J. 69, 70 (1962).

69. See Anderson & Steele, supra note 67, at 792; DeMott, supra note 67, at 879-80
(discussing the ways contract principles have been used to describe fiduciary obliga-
tions).

70. See Sealy, supra note 68, at 71-72 ("The word fiduciary... was adopted to describe
these situations which fell short of the now strictly-defined trust.").

71. See DeMott, supra note 67, at 915-24.
72. Both malpractice and its subset, breach of fiduciary duty, arose in part from forms of

contract and trust. See Restatement (Second) of Torts § 874 cmt. a (1979); BOGERT,

TRUSTS AND TRUSTEES 2d § 481 (1978); Restatement (Second) of Trusts % 170,
174 (1979); Restatement, Contracts § 472, cmt. c (1932). The blurry line between
contract and tort is often noted. In 1974, Professor Gilmore suggested that
"[c]ontract is being reabsorbed in the mainstream of tort." and that the similarity
between tort and contract damages was leaving no "viable distinction between liabil-
ity in contract and liability in tort." Gar GILMORE, THE DEATH OF CoNTRAcT 87,
88 (1974). To the extent we view the operation of contract law as more neutral, it is
perhaps a false distinction. See generally Eileen A. Scallen, Promises Broken vs. Promises
Betrayed. Metaphor, Analog, and the New Fiduciary Principle, 1993 U. ILL. L. REv.
897 (discussing the evolution of fiduciary law as a combination of contract and tort).

73. STEPHEN B. BISBING, ET AL., SEXUAL ABUSE BY PROFESSIONALS: A LEGAL GUIDE 11
(1995).

74. See Anderson & Steele, supra note 67, at 792 ("Historically, certain personal and
professional relationships, such as trustee and beneficiary, corporate director and the
corporate entity, and attorney and client, have been treated as fiduciary in nature.")
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The law of fiduciary relationships then developed by analogy to laws
governing trustees' administration of estates and trusts. 75 The term later
broadened to include more than trusts,76 to include physician and pa-
tient and even minister and parishioner. 77 It has been extended so far as
to cover informal relationships.78

Broadly stated, a fiduciary relationship is one founded upon
trust or confidence reposed by one person in the integrity and
fidelity of another. It is said that the relationship exists in all
cases in which influence has been acquired and abused, in
which confidence has been reposed and betrayed. The rule

The traditional categories for fiduciaries are generally regarded as trustee to benefici-
ary, guardian to ward, agent to principal, attorney to client, executor to legatees,
partner to partner, corporate directors and officers to the corporation and sharehold-
ers, receiver to the court and the distributees and bailee to bailor; see also Tamar
Frankel, Fiduciary Law, 71 CAL. L. REv. 795, 795-96 (1983); Austin Scott, The Fi-
duciaryPrinciple, 317 CAL. L. REv. 539, 541 (1949).

75. BISBING, supra note 73, at 5 (citing Duke of Beufort v. Berry, 1 0. Wins. 703, 704-
05 (1721) (holding guardians of infant to be trustees)); see also Klemme v. Best, 941
S.V.2d 493, 495-96 (Mo. 1997) (comparing breach of fiduciary duty to construc-
tive fraud and citing Johnson v. Smith's Administrator, 27 Mo. 591, 592-93 (Mo.
1859) and Swon v. Huddleston, 282 S.W.2d 18, 25-26 (Mo. 1955)); Anderson &
Steele, supra note 67, at 793; Kenneth B. Davis, Jr., judicial Review of Fiduciary De-
cisionmaking-Some Theoretical Perspectives, 80 Nw. U. L. REV. 1 (1985).

76. See BISBING, supra note 73, at 30 (discussing "fiduciary at law" status compared to
fiduciary in fact). Likening "fiduciary at law" to malpractice, courts have found fidu-
ciary relationships between doctors and other health care professionals, including
psychiatrists and psychotherapists and their patients. See, e.g., Estate of McRae, 522
So. 2d 731 (Miss. 1988) (finding physician-patient relationship fiduciary); Mazza v.
Huffaker, 300 S.E.2d 833 (N.C. 1983) (finding psychiatrist-patient relationship fi-
duciary); Hodge v. Shea, 168 S.E.2d 82 (S.C. 1969) (finding psychiatrist-patient
relationship fiduciary); In re Corse's Estate, 182 N.Y.S.2d 514 (1958) (finding nurse-
patient relationship fiduciary). Janice Villiers suggests the clergy/counselee relation-
ship should be deemed fiduciary at law because of the nature of the relationship, the
power imbalance between the parties, and the paucity of alternatives for the trusting
parry. Villiers, supra note 7, at 42.

77. See Guill v. Wolpert, 218 N.W.2d 224, 228 (Neb. 1974); In re Harderode's Estate,
148 N.W. 774, 777 (Mich. 1914); Anderson & Steele, supra note 67, at 792 (citing
Ross v. Conway, 28 P. 178 (Kan. 1892); see also Seally, supra note 68, at 79 (citing
explicitly the priest-devotee relationship as included in several categories of fiduciary
relationship); Flannigan, supra note 66, at 298 (including confessor/penitent within
the category of fiduciary relationships).

78. While there may be some minor theoretical differences between the categories of
fiduciary, confidential, special and unconventional fiduciary relationships, I do not
find the distinctions significant or useful and treat them as synonymous. See Scallen,
supra note 72, at 906 n.3 1; Neil S.B. Schaumann, The Lender as Unconventional Fi-
duciary, 23 SETON HALL L. Ray. 21 (1992).

[Vol. 8:45
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embraces both technical fiduciary relations and those informal
relations which exist whenever one man trusts in, and relies

upon, another. Such a relationship might be found to exist, in

appropriate circumstances, between close friends or even

where confidence is based upon prior business dealings."

79. Penato v. George, 383 N.Y.S.2d 900, 904-05 (1976) (citations omitted); see also

Sanders, 898 F. Supp. at 1176; State ex rel Harris v. Gautier, 147 So. 240, 242 (Fla.

1933) ("The term 'fiduciary or confidential relations' is a very broad one, and em-

braces both technical fiduciary relations and those informal relations which exist

whenever one man trusts in or relies upon another."); Higgins v. Chicago Tide &

Trust Co., 143 N.E. 482, 484 (II1. 1924) ("A fiduciary relation, however, is not lim-

ited to cases of trustee and cestui que trust, guardian and ward, attorney and client, or

other recognized legal relations, but it exists in all cases in which influence has been

acquired and abused, in which confidence has been reposed and betrayed. The origin

of the confidence is immaterial. It may be moral, social, domestic, or merely personal.

If the confidence in fact exists, is reposed by the one party and accepted by the other,

the relation is fiduciary, and equity will regard dealings between the parties according

to the rules which apply to such relation."); Eldridge v. May, 150 A. 378, 379 (Me.

1930) ("The term 'fiduciary or confidential relation,' ... is a very broad one. It em-

braces both technical fiduciary relations and those informal relations which exist

whenever one man trusts in and relies upon another. The relations and duties in-

volved in it ... may be moral, social, domestic, or merely personal."); Warsofsky v.

Sherman, 93 N.E.2d 612, 615 (Mass. 1950); Adams v. Moore, 385 S.E.2d 799, 801

(N.C. Ct. App. 1989) ("[A] fiduciary relationship can be found to exist anytime one

person reposes a special confidence in another."); Di Maio v. State, 517 N.Y.S.2d

675, 678 (Ct. Cl. 1987) ("[A] fiduciary relationship is one founded upon trust or

confidence reposed by one person in the integrity and fidelity of another, and em-

braces both technical fiduciary relations and those informal relations which exist

when one man trusts in and relies upon another."); BISBING, supra note 73, at 4

("Our thesis is that fiduciary duties should be imposed with respect to all dealings---

professional, financial, and personal-between patients or clients and certain profes-

sionals whose special skills induce the trust and reliance of patients and clients.");

BISBING, supra note 73, at 11 ("Fiduciary law did not limit itself to any restricted

formal relationships."); DeMott, supra note 67, at 891-92; Scallen, supra note 72, at
905:

The characterization of these [fiduciary] relationships as "traditional" ig-

nores the unequivocable fact that fiduciary law is a product of many

centuries of development .... [LIabeling anything as "traditional" has

unfortunate consequences, for the primary means of answering the ques-
tion whether an individual is a fiduciary is through analogizing the case at

hand to a "traditional" fiduciary.

Doubtless, there are many familiar and well recognized forms of fiduciary
relationships such as attorney and Client, trustee and beneficiary, physician

and patient, business partners, promoters or directors and a corporation,

and employer and employee. The relationship is not confined, however, to

these and similar situations, for the circumstances which may create a

20011
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Fiduciary relationships have been found between family members,"
unmarried cohabitants,8" and business associates.82

Fiduciary duty is very fact specific to the relationship,83 not neces-
sarily categorically defined, and is dependent on the power imbalance,
trust bestowed, and on the injustice that would result without its appli-
cation.85 Fiduciary relationships are based on the "actual placing of trust
and confidence in fact by one party in another and a great disparity of
position and influence between the parties to the relation. 8 6 Because the
relationship encourages the divulging of intimate and personal infor-
mation, an inherently higher degree of trust is what makes it possible for
the fiduciary to gain an advantage at the beneficiary's expense. There-
fore, a fiduciary "is held to something stricter than the morals of the
marketplace. Not honesty alone, but the punctilio of an honor the most
sensitive, is the standard of behavior."87 "A person in a fiduciary relation
to another is under a duty to act for the benefit of the other as to mat-
ters within the scope of the relation."88 Once the fiduciary relationship

fiduciary relationship are so varied that it would be unwise to attempt the
formulation of any comprehensive definition that could be uniformly
applied in every case.

(citations omitted.)
80. See, e.g., Swenson v. Wintercorn, 234 N.E.2d 91, 97 (Ill. App. Ct. 1968) (finding

fiduciary relationship between niece and aging aunt); Ruebsamen v. Maddocks, 340
A.2d 31, 35-36 (Me. 1975) (finding fiduciary relationship between plaintiffs (wife
and her father) and defendant (husband)); Ohio Cas. Ins. Co. v. Mallison, 354 P.2d
800, 802 (Or. 1960) (noting that the parental duty to protect a child's interests is of
a "fiducial character" and that "a parent is the natural guardian of his child... [and
a] guardian stands in a fiduciary relation to his ward").

81. See, e.g., Sullivan v. Rooney, 533 N.E.2d 1372, 1374 (Mass. 1989).
82. See, e.g., Cann v. Barry, 199 N.E. 905, 906-07 (Mass. 1936).
83. BISBING, supra note 73, at 125; DeMott, supra note 67, at 879 ("Recognition that

the law of fiduciary obligation is situation-specific should be the starting point for any
further analysis.").

84. "Fiduciary at law" evolved to impose fiduciary responsibilities on certain categories
automatically. See SEALY, supra note 68, at 70-72; BISBING, supra note 73, at 8-16.

85. BISBmNG, supra note 73, at 28.
86. Ruebsamen v. Maddocks, 340 A.2d 31, 35 (Me. 1975) (noting that status as fiduci-

ary is defined by external expectations); see also FLANNiGAN, supra note 66, at 302-03
(discussing the "dominating influence" of one person over another as characteristic of
the fiduciary relationship and the imprecise nature of the definition).

87. Meinhard v. Salmon, 164 N.E. 545, 546 (1928); see also DEMorr, supra note 67, at
882 ("The fiduciary's duties go beyond mere fairness and honesty; they oblige him to
act to further the beneficiary's best interests. The fiduciary must avoid acts that put
his interests in conflict with the beneficiary's.").

88. RESTATEMENT (SECOND) OF TRUSTS § 2 cmt. b (1957).

[Vol. 8:45



FAITH IN JUSTICE

or professional context is established, the obligation extends not only to
that context, but also to other transactions between the parties."s

"The essence of a fiduciary relationship is that one party places
trust and confidence in another who is in a dominant or superior posi-
tion." ''

" A significant differential in power between the parties
conditions the potential for exploitation. 9' Other factors relevant in the

existence of a fiduciary relationship are whether one party is accustomed
to guidance by the other; whether one party has superior knowledge or

knows that the other relies upon him; and whether there is evidence that
one party was dominated by the other. 92 Eileen Scallen has analyzed

courts' willingness to extend fiduciary duties through various means,
such as:

(1) dependence or vulnerability by one party on the other,
that

(2) results in power being conferred on the other,

(3) such that the entrusting party is not able to protect itself
effectively,... and

89. 61 Am. Jur. 2d § 165 ("The peculiar duty of good faith and fair dealing of the physi-
cian with the patient, which arises out of the relation of trust and confidence which

exists between them, does not extend only to the professional obligation of the physi-
cian to his patient, but extends also to other transactions between patient and
physician.").

90. F.G. v. MacDonell, 696 A.2d 697, 703-04 (NJ. 1997).
91. See, e.g., F.G., 696 A.2d at 700 (noting that the pastor, aware of the congregant's

vulnerability, nonetheless induced her to engage in a sexual relationship).
92. Gregory B. Westfall, Note, "But I Know it When I See It" A Practical Framework for

Analysis and Argument of Informal Fiduciary Relationships, 23 TEx. TECH. L. REv.

835, 850 (1992) (discussing Texas law, and attempting to provide an analytic frame-
work for the existence of fiduciary relationships); see also Corcoran v. Land O'Lakes,
Inc., 39 F. Supp. 2d 1139, 1154 (N.D. Iowa 1999); Oeltjenbrun v. CSA Investors,

Inc., 3 F. Supp. 2d 1024, 1053 (N.D. Iowa 1998); Economy Roofing & Insulating

v. Zumaris, 538 N.W.2d 641, 647 (Iowa 1995); BENYEI, supra note 1, at 62
("[S]exual abuse always implies a power differential between the abused and the

abuser, the victim and the victimizer."); Cooper-White, supra note 7, at 196 (arguing
"such intimate relating is always an unethical boundary violation and that it is always

the pastor's responsibility to maintain appropriate boundaries"); FORTUNE, supra note
45, at 81 ("[Slexual contact by pastors or pastoral counselors with parishioners or di-

ents within a professional relationship is a violation of professional ethics that not
only undercuts an effective pastoral relationship but, also, is exploitative and abu-
sive."); Rev. Marie M. Fortune, Is Nothing Sacred? When Sex Invades the Pastoral

Relationship, in BREACH OF TRUST: SEXUAL EXPLOITATION BY HEALTH CARE PROFES-

SIONALS AND CLERGY 29, 32-34 (John C. Gonsiorek ed., 1995).
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(4) this entrustment has been solicited or accepted by the
party on which the fiduciary obligation is imposed. 93

Because of the status and presumed spiritual and worldly expertise
of the clergy, a congregant commonly experiences positive feelings to-
wards the cleric or holds him in high esteem without his having earned
that esteem. 94 Sexual exploitation at the time of transference, or "the
projection of feelings, thoughts and wishes onto [a counselor], who has
come to represent some person from the patient's past,"9" can occur in
any relationship, not just within that of psychotherapist-patient, 96 and is
outside the scope of pastoral counseling.97 Even though clerics may not
be trained to handle transference, nonetheless, they are or should be
aware of some emotional consequences to such actions. At the least, ob-
jectivity in the counseling task would be compromised. And, regardless
of how the relationship originated, fear of reprisals, both spiritual and
secular, would be ever-present if the relationship ended.98 The possibil-
ity of transference, combined with the act of seeking help and counsel

93. Scallen, supra note 72, at 922 (arriving at this flexible framework by analyzing case
law and critiquing other theories of fiduciary relations); see also Demott, supra note
67, at 915 (developing an instrumental theory: "the fiduciary obligation is a device
that enables the law to respond to a range of situations in which, for a variety of rea-
sons, one person's discretion ought to be controlled because of characteristics of that
person's relationship with another").

94. See BISBING, supra note 73, at 24.
95. STEDMAN'S MEDICAL DicnoNARY 1473 (5th ed. 1982).
96. See Shirley Feldman-Summers, Sexual Contact in Fiduciary Relationships, in SExuAL

EXPLOITATION IN PROFESSIONAL RELATIONSHIPS 193, 202 (Glen 0. Gabbard ed.,
1989):

Although transference is most often discussed in the context of psychother-
apy, theorists such as Becker... and Brenner, reason that it can occur with
any suitable target.... All that is required is an authority figure who bears
at least a symbolic resemblance to the actual or idealized other about whom
the client/patient/student has unconscious fantasies or unresolved conflicts.

97. See Funston, supra note 11, at 520 (defining the treatment of transference as an un-
conscious conflict, as opposed to a conflict of religious doctrine or belief); see also
Bladen v. First Presbyterian Church, 857 P.2d 789 (Okla. 1993) (explaining trans-
ference phenomenon generally relevant only to therapist-patient relationships where
treatment is predicated upon its handling).

98. Even though it is not appropriate to borrow standards of care from the psychotherapy
profession, much of their forms of conduct and prohibitions are relevant. "Other psy-
chotherapists have access to consultation on difficult situations, but many ministers
do not ever seek expert guidance in the matter of treating the women of their congre-
gations." Samuel L. Bradshaw, M.D., Ministers in Trouble: A Study of 140 Cases
Evaluated at the Menninger Foundation, 31 J. PAsroRAL CARE 230, 238 (1997)
(explaining results from one of the few empirical studies on ministers, evaluating 140
Protestant ministers between 1964 and 1972).

[Vol. 8:45
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bespeaks a certain level of vulnerability on the part of the congregant."9

Use of personal information to prey on a congregant's vulnerability in

order to seduce' 0 them is a breach of fiduciary trust.' 1 Preying on the

99. See BISBING, supra note 73, at 20; see also Linda M. Jorgenson, Sexual Boundary Vio-

lations: The Role of Legal Prohibitions, 24 J. SEx ED. & THERAPY 226, 227-28 (1999)

(identifying the presenting problem, one-sided revelations, idealization of the coun-

selor, and the stress of the process as factors creating the vulnerability of the

counselee).
100. Some courts have compared claims for sexual misconduct to the amatory or "heart

balm" actions. None have regarded the abolition of the amatory torts as precluding a

cause of action for sexual misconduct. See, e.g., Destefano v. Grabrian, 763 P.2d 275,

282 (Colo. 1988) (en banc); see also Esbeck, supra note 11, at 89 (pointing out that

states may choose to abolish such claims, but it is not required by the First Amend-

ment); Strock v. Pressnell, 527 N.E.2d 1235, 1240-44 (Ohio 1988) (holding that a

claim which includes elements of abolished actions does not preclude the claim);

Goldberg v. Musim, 427 P.2d 698, 701 (Colo. 1967); Teadt v. Lutheran Church

Mo. Synod, 603 N.V.2d 816, 821 (Mich. Ct. App. 1999) (determining that claim

of "seduction" was not essence of plaintiff's breach of fiduciary duty claim, but then

refusing to find a fiduciary relationship); Gasper v. Lighthouse, Inc., 533 A.2d 1358,

1360 (Md. App. 1987); Cotton v. Kambly, 300 N.W.2d 627, 628 (Mich. Ct. App.
1980).

More interesting than the assertion that the abolition of the amatory torts pre-

cludes causes of action for sexual misconduct is that the continued existence of the

amatory torts likely would not have been viewed to be in contravention of the First

Amendment; it is only when women were entitled to bring claims on their own be-

half for wrongs done to themselves that redress has been substantially denied. See

Lund v. Caple, 675 P.2d 226, 231 (Wash. 1984); Wyman v. Wallace, 615 P.2d 452,
455 (Wash. 1980); Bladen, 857 P.2d at 796-97.

In searching for the appropriate cause of action, it is only surprising that solici-

tation was not asserted. One plaintiff suggested that a cleric's "financial and

emotional assistance to her was in exchange for sexual relations." Teadt, 603 N.W.2d
at 818.

101. Cf F.G. v. MacDonell, 696 A.2d 697, 700 (N.J. 1997) (explaining that fiduciary is
"a special duty of care not to engage in unethical and harmful behavior towards [the

plaintiff]") (quoting plaintiff's brief); Tante v. Herring, 453 S.E.2d 686, 687-88

(Ga. 1994) ("Tante was a fiduciary with regard to the confidential information pro-

vided him by his client just as he would have been a fiduciary with regard to money

or other property entrusted to him by a client."); Doe v. Roe, 781 N.E.2d 640, 650
(Ill. Ct. App. 1997) ("[A]n attorney simply cannot use information obtained in the

representation of a client to entice her into a sexual relationship that she otherwise

would not have engaged in and then claim that the relationship is purely personal or

that he has not breached his fiduciary duty."). In this context, the breach is that

much more egregious when false theology is used for its coercive power. See, e.g.,

Martinelli v. Bridgeport Roman Catholic Diocesan Corp., 196 F.3d 409, 414 (2d

Cir. 1999) (describing where cleric induced boy to perform fellatio on him by telling

him that the act was a way to receive holy communion); Schmidt v. Bishop, 779 F.

Supp. 321 (S.D.N.Y. 1991) (alleging Bishop invoked God as supporting his con-

duct); Teadt, 603 N.W.2d at 822; Langford v. Roman Catholic Diocese, 705
N.Y.S.2d 661, 663 (App. Div. 2000) (explaining that after telling his parishioner
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vulnerabilities of someone for whom there is a fiduciary relationship is
only for the benefit of the predator.

Consent does not operate as a valid defense in such situations. That
society regards sexual relationships as private and beyond state regula-
tion 10 2 is irrelevant to whether the fiduciary duty has been breached. 3

However, the consensual nature of the association is part of what de-
fines a fiduciary relationship. Establishment of a fiduciary relationship
renders implied consent legally impossible.' It is worth pointing out
that consent between equals in an intimate context is qualitatively dif-
ferent from consent to sexual contact between fiduciary parties.0 5 Once
it is established that breach of fiduciary duty is the appropriate cause of
action for clergy sexual misconduct, whether independently or as a sin-
gle component of malpractice, it must be shown that breach of fiduciary
duty can be applied in a neutral manner.

While the clergy malpractice claim may require the develop-
ment of a "reasonable clergy" standard, the fiduciary duty
claim does not necessarily require such an inquiry inasmuch as
the standard to which a fiduciary is held is not that of a
'professional.' In other words, rather than being restricted to

that the vow of celibacy only prevented sexual intercourse, dergyman told her that
only his prayers were keeping her well and preventing her multiple sclerosis from re-
curring); ef SCHULHOFER, supra note 9, at 219 ("The easiest cases to condemn are
those in which the doctor gets the patient's consent by claiming that sexual contact
will serve a useful role in therapy.").

102. See Roe v. Wade, 410 U.S. 113 (1973); Eisenstadt v. Baird, 405 U.S. 438 (1972);
Loving v. Virginia, 388 U.S. 1 (1967); Griswold v. Connecticut, 381 U.S. 479
(1965). But see Bowers v. Hardwick, 478 U.S. 186 (1986).

103. Consent is considered a defense only to intentional torts. See, e.g., Schieffer v. Catho-
lic Archdiocese, 508 N.V.2d 907, 910-11 (Neb. 1993) (discussing consent as a
defense to intentional infliction of emotional distress). Though the act of sexual in-
tercourse may be intentional, the use of personal information to coerce or prey on the
vulnerabilities of another comes under the rubric of negligence, to which consent
should not be considered a defense.

104. Cf SCHULHOFER, supra note 9, at 219 ("A sexual liaison between the patient and
therapist can arise in a variety of ways, but virtually all of them involve serious defects
in the patient's consent."); see also infJa Parr II.D.

105. See Fortune, supra note 92, at 32 ("Frequently, however, the parishioner/client has
sought pastoral care during a time of crisis and is very vulnerable."); C. Jacqueline
Bouhoutsos et al., Sexual Intimacy Between Psychotherapists and Patients, 14 PRoFFs-

SIONAL PSYCHOLOGY: RESEARCH AND PRACTICE 185, 185 (1983) ("Seductiveness of
the patient is irrelevant, as therapist-patient sexuality is analogous to parent-child
sexuality. By that analogue, sexual intimacy between patient and therapist is not
viewed as a consensual act between adults."). But see Schieffer, 508 N.W.2d at 910-
11.
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consideration of standard of care to be followed by clergy per-
sons or other religious entities, a court or jury can, in some
circumstances measure a religious organization's or official's
conduct by preexisting secular standards of care to which all
fiduciaries are held. 106

The first step in dealing with the constitutional and other legal is-
sues is understanding that the issue is not an ecclesiastic one. 0 7 Certainly
sexual activity, and especially misconduct, are not products of religious
belief. 3 Characterizing the claim from its factual basis is essential. Oth-
erwise, the essence of the claim and the justice sought is obscured in the
mire of First Amendment jurisprudence.

II. CHURCH AND STATE

Congress shall make no law respecting the establishment of
religion, or prohibiting the free exercise thereof. 10

The Free Exercise and Establishment Clauses are intended to ad-
dress different aspects of religious practice. Nonetheless, the religion
clauses of the First Amendment are often confused or discussed simul-
taneously, as they are in some of the clergy sexual misconduct cases.
Some courts have found jurisdiction lacking because adjudication would
require interpreting church doctrine or deciding religious matters using
an Establishment Clause analysis. These courts express concern over

106. Martinelli, 10 F. Supp. 2d at 146.
107. Langfrrd, 705 N.Y.S.2d at 666 (Miller, J., dissenting) ("While a claim of clergy mal-

practice may require a court to examine ecclesiastical doctrine, a claim of breach of
fiduciary duty raises secular issues, which can be adjudicated using neutral principles
of law.") (citations omitted); Smith v. Raleigh Dist. of N.C. Conference of United
Methodist Church, 63 F. Supp. 2d 694, 713-14 (E.D.N.C. 1999) ("[A] court must
consider the nature of a particular dispute involving a religious defendant to deter-

mine whether the First Amendment bars its exercise of jurisdiction over that
dispute."); see also Bell v. Presbyterian Church, 126 F.3d 328, 331 (4th Cir. 1997)
(stating that a court must determine whether the dispute "is an ecclesiastical one
about 'discipline, faith, internal organization, or ecclesiastical rule, custom or
law,' ... or whether it is a case in which [it] should hold religious organizations liable
in civil courts for 'purely secular disputes between third parties and a particular de-
fendant, albeit a religiously affiliated organization' ") (citations omitted).

108. See supra note 43.
109. U.S. CONST. amend. I.
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excessive entanglement with church doctrine." ° Even so, Free Exercise
seems to be at the heart of courts' analyses in these cases.

This confusion potentially stems from two separate causes. First,
the Free Exercise cases address both the absolute prohibition of religious
conduct and the interference by the state with matters of church gov-
ernment. The rhetoric of avoiding interference with Free Exercise is very
similar to that of avoiding "entanglement" in Establishment Clause
analyses. So, despite the different purposes underlying the separate
Clauses, this rhetorical short-hand has been applied in both analyses."'
Second, courts' insistence on addressing the factual claims as ones for
malpractice necessitates a constitutional inquiry. With the proper con-
ceptualization of the cause of action appropriate to the factual situation
of sexual abuse, such an inquiry is unnecessary.

A. Free Exercise

With the decision in Employment Division v. Smith,112 it is dear
that the state may prohibit conduct through generally applicable laws as
long as such prohibitions are not specifically directed at religious prac-
tice."3 First Amendment exemption from a neutral law of general
applicability cannot be sought "on the ground that the law proscribes (or
prescribes) conduct that his religion prescribes (or proscribes)." 4 The
objective of preventing sexual misconduct and exploitation is not directed,
nor should it be directed, at any one religion or only at religion.

Smith was controversial for its narrow view of Free Exercise, in that
"neutral, generally applicable laws" were said to be exempt from con-
stitutional scrutiny, even when they prohibit or substantially burden

110. See, e.g., Schmidt v. Bishop, 779 F. Supp. 321, 332 (S.D.N.Y. 1991); cf H.1RB. v.
J.L.G., 913 S.W.2d 92, 99 (Mo. Cr. App. 1995) (explaining religion was foundation
of plaintiff's relationship with the defendant); Isley v. Capuchin Province, 880 F.
Supp. 1138, 1150 (E.D. Mich. 1995) (stating that "any inquiry into the decision of
who should be permitted to become or remain a priest necessarily would involve pro-
hibited excessive entanglement with religion").

111. It is also possible that because no valid assertion of belief is likely to be asserted in
these claims, precluding the need to determine free exercise, infra note 142, judges
have analyzed the issue under the Establishment Clause to protect mainstream, tradi-
tional churches from liability.

112. 494 U.S. 872 (1990).
113. Smith, 494 U.S. at 877-78; see also Church of the Lukumi Babalu Aye, Inc. v. City

of Hialeah, 508 U.S. 520 (1993).
114. Smith, 494 U.S. at 879 (citing United States v. Lee, 455 U.S. 252, 263 n.3 (1982)).
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religious freedom."5 In addition, the Congressional enactment of the
Religious Freedom Restoration Act (RFRA)16 heightened any such
controversy. Notwithstanding the controversial divide between Con-
gress in enacting the RFRA and the Supreme Court in overruling its
application to the states in City ofBoerne v. Flores,"7 it is not a substan-
tial burden to address the harms resulting from clergy sexual
misconduct. Protecting the vulnerable in our society from predatory
conduct is surely a valid justification for government or state action.
Indeed, interpretations of the Constitution that prevent causes of action
for sexual misconduct on Free Exercise grounds makes a mockery of
valid practices based upon sincerely held beliefs." 8

The Free Exercise Clause is intended to protect religious freedom" 9

but has never been interpreted as an absolute protection. 20 Smith was

115. See Michael W. McConnell, Institutions and Interpretation: A Critique ofCity of Boerne
v. Flores, 111 -Htv. L. REv. 153 (1997) (critiquing Smith, 494 U.S. 872); see also Mi-
chad W. McConnell, Free Exercise Revisionism and the Smith Decision, 57 U. Cm. L.
REv. 1109 (1990); James D. Gordon III, Free Exercise on the Mountaintop, 79 CtA.. L.
REv. 91 (1991); Richard K Sherwin, Rhetorical Pluralism and the Discourse Ideak
Countering Division of Employment v. Smith, A Parable of Pagans, Politics, and Majori-
tarian Rule, 85 Nw. U. L. REv. 388 (1991).

116. 42 U.S.C. % 2000bb-2000bb4 (1994).
117. 521 U.S. 507 (1997); seegenerally McConnell, supra note 115.
118. Ironically, the Constitution has been interpreted to allow the prohibition of consensual

relations that are the essence of sincerely held religious belief and that have no demon-
strably deleterious effect on society. Reynolds v. United States, 98 U.S. 145 (1878)
(denying Mormons an exemption from federal law prohibiting polygamy); cf. Smith,
494 U.S. 872 (denying exemption for the sacramental use of peyote); see generally Eliza-
beth Harmer-Dionne, Once a Peculiar People: Cognitive Dissonance and the Suppression of
Mormon Polgamy As a Case Study Negating the Belief-Action Distinction, 50 STA. L
REv. 1295 (1998). It has also been interpreted to allow sexual abuse to occur under
some interpretations of the First Amendment. Supra pp. 35-42.

119. For Supreme Court cases supporting the principle that churches should be able to de-
cide matters of church government, faith, and doctrine for themselves, see Serbian
Eastern Orthodox Diocese for the United States & Canada v. Milivojevich, 426 U.S.
696, 708-15 (1976); Presbyterian Church v. Mary Elizabeth Blue Hull Mem'l Presby-
terian Church, 393 U.S. 440, 446-49 (1969); Kedroff v. St. Nicholas Cathedral of
Russian Orthodox Church, 344 U.S. 94, 107 (1952); Gonzalez v. Roman Catholic
Archbishop, 280 U.S. 1, 16 (1929); Watson v. Jones, 80 U.S. 679, 728-29 (1871)
[hereinafter "the Kedroff line of cases"]; see also Rayburn v. Gen. Conference of Seventh-
Day Adventists, 772 F.2d 1164, 1167-68 (4th Cir. 1985) (citing Kedroffl; E.E.O.C. v.
Catholic Univ., 83 F.3d 455, 460 (D.C. Cir. 1996) (citing Church of the Lukumi Ba-
balu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531-33 (1993) and Kedroffi.

120. See, e.g., Smith v. Raleigh Dist. of the N.C. Conference of the United Methodist
Church, 63 F. Supp. 2d 694, 702 (E.D.N.C. 1999) ("While the Free Exercise clause
protects religious beliefs and a church's management of its internal affairs, it does not
uniformly sanction all religious conduct, nor does it protect all actions taken within the
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substantially premised on the distinction between belief and conduct. 2'
The most broadly stated and widely cited statement concerning the
practical functioning of this constitutional mandate comes from Cant-
well v. Connecticut.

[Free Exercise] embraces two concepts,-freedom to believe
and freedom to act. The first is absolute, but in the nature of
things, the second cannot be. Conduct remains subject to
regulation for the protection of society.1

The division between belief and conduct 23 is justified because
even though some practices are the product of sincere religious

context of a religious environment."); see aho Sherbert v. Verner, 374 U.S. 398, 403
(1963) ("'[E]ven when the action [prompted by religious beliefs] is in accord with one's
religious convictions, [it] is not totally free from legislative restrictions.") (citations
omitted); Cantwell v. Conn., 310 U.S. 296, 304 (1940) ("Conduct remains subject to
regulation for the protection of society.").

121. Employment Div. v. Smith, 494 U.S. 872, 877-79 (1990).
122. Cantwel 310 U.S. at 303-04.
123. The history behind the writing of the Free Exercise Clause is instructive in its interpre-

tation, dividing belief and practice, speech and conduct:

The history of religious persecution gives the answer. Religion needed specific
protection because it was subject to attack from a separate quarter. It was of-
ten claimed that one was a heretic and guilty of blasphemy because he failed
to conform in mere belief or in support of prevailing institutions and theol-
ogy. It was to assure religious teaching as much freedom as secular discussion,
rather than to assure it greater license, that led to its separate statement.

Douglas v. Jeannette, 319 U.S. 157, 179 (1943) (Jackson, J., concurring in the result in
this case and dissenting in Murdock v. Pennsylvania, 319 U.S. 105 (1943)) (emphasis
added). Dissenting in Murdock, Justice Robert Jackson nonetheless shared his majority's
view that secular speech and religious speech enjoy a constitutional parity of protection.
He offered the explanation above for why the authors of the First Amendment saw fit to
spell out a protection for religious expression that is fully conferred by the general guar-
antee of freedom of speech. See also Smith, 63 F. Supp. 2d at 702 ("While the Free
Exercise clause protects religious beliefs and a church's management of its internal af-
fairs, it does not uniformly sanction all religious conduct, nor does it protect all actions
taken within the context of a religious environment."). '"Vhat properly motivates con-
stitutional solicitude for religious practices is their distinct vulnerability to
discrimination, not their distinct value; and what is called for, in turn, is protection
against discrimination, not privilege against legitimate governmental concerns." Christo-
pher L. Eisgruber & Lawrence G. Sager, The Vulnerability of Conscience: The
Constitutional Basis for Protecting Religious Conduct, 61 U. CHI. L. REv. 1245, 1248
(1994). For an in-depth discussion of the history behind the religion clauses, see Michael
W. McConnell, The Orgins and Historical Understanding of Free Exercise of Religion,
103 HARv. L. Riv. 1409 (1990); Arlin M. Adams & Charles J. Emmerich, A Heritage
ofReligiousLibeny, 137 U. PA. L. Rav. 1559 (1989).

[Vol. 8:45



FAITH IN JUSTICE

motivation,14 there are those deemed so banefll that the state cannot be
indifferent to them. In such cases, free exercise "can not [sic] let any
group ride rough-shod over others simply because their 'consciences' tell
them to do so." 5 To the extent we differentiate speech and conduct, we
accord speech the greater protections. 26 Even then, not all kinds of
speech are protected, not even under the guise of religion. 127 Surely the
First Amendment does not shield inappropriate sexual conduct, most
especially misconduct, coercion, or exploitation, even within a religious
setting, from the consequences of tort law. 28

Jones v. Wolf'29 was the first case to espouse the standard of
"neutral principles of law" for resolving disputes involving religion or
religious institutions. This standard acknowledges that avoidance of all
interactions of the state with religion is impractical and that, under the
First Amendment, states need not automatically accord deference to
religious authority, even where there is no doctrinal controversy.

The primary advantages of the neutral-principles approach are
that it is completely secular in operation, and yet flexible
enough to accommodate all forms of religious organization
and polity.... It thereby promises to free civil courts

124. For example, polygamy is considered an expression of deep seated religious convic-
tions for which there is an affirmative duty in order to avoid condemnation by God.
For this reason, some argue that the division between belief and conduct is wrong
and should not be a distinction. See Harmer-Dionne, supra note 118, at 1325; see also
Eisgruber & Sager, supra note 123; Marci A. Hamilton, The BeliefTConduct Paradigm
in the Supreme Court's Free Exercise Jurisprudence: A TheologicalAccount of the Failure
to Protect Religious Conduct, 54 O lo ST. L.J. 713, 770 (1993) (describing the Su-
preme Court's vision of the religious experience as one involving faith, not action).
But see Maura I. Strassberg, Distinctions of Form or Substance: Monogamy, Polygamy
and Same Sex-Marriage, 75 N.C. L. REv. 1501, 1618-19 (1997) (suggesting that the
relationship between marriage and a free democratic government justify same-sex
marriage while invalidating polygamy).

125. Douglas, 319 U.S. at 179.
126. See generally FREDERICK SCHAUER, FREE SPEECH: A PHILOSOPHICAL ENQUIRY (1982).
127. Cantwel4 310 U.S. at 306 ("Nothing we have said is intended even remotely to imply

that, under the cloak of religion, persons may, with impunity, commit frauds upon
the public."); see also Esbeck, supra note 11, at 7 ("[Religious organizations'] activi-
ties, as opposed to beliefs, therefore, cannot be totally autonomous from the state
when it comes to matters of high order, such as health, safety, and public peace.").

128. See Van Schaick v. Church of Scientology, 535 F. Supp. 1125, 1134-35 (D. Mass.
1982) ("[Ihe free exercise clause of the First Amendment would not immunize it
from all common law causes of action alleging tortious activity.") (citing Turner v.
Unification Church, 473 F. Supp. 367, 371 (D.R.I. 1978)).

129. 443 U.S. 595 (1979).
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