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COMMENTARIES

ONX THE

CONSTITUTION OF THE UNITED STATES:

WITH

Y

A PRELIMINARY REVIEW OF THE CONSTITUTIONAL HISTORY
OF THE COLONIES AND STATES BEFORE THE
ADOPTION OF THE CONSTITUTION.

BY

JOSEPH STORY, LL.D.
>

IN TWO VOLUMES.
VOL. I

FOURTI EDITION, WITH NOTES AND ADDITIONS
By THOMAS M. COOLEY.

¢¢ Magistratibus igitur opus est; sine quorum prudentid ac diligentii esse civitas non potest;
quorumque descriptione omnis Reipubli derati tinetur.”
Cicxro, Dx Lza., lib. 3, cap. 2.

** Government is a contrivance of human wisdom to provide for human wui!h."
URKER.

P

- BOSTON:
LITTLE, BROWN, AND COMPANY.
1878.
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TO THE

HONORABLE JOHN MARSHALL LLD,

CHIEF JUSTICE OF THE UNITED S8TATES OF AMERICA.

Sir, :

I ask the favor of dedicating this work to you. I know not to whom it
could with so much propriety be dedicated as to one whose youth was
engaged in the arduous enterprises of the Revolution, whose manhood
assisted in framing and supporting the national Constitution, and whose
maturer years have been devoted to the task of unfolding its powers and
illustrating its principles. - When, indeed, I look back upon your judicial
labors during a period of thirty-two years, it is difficult to suppress aston-
ishment at their extent and variety, and at the exact learning, the pro-
found reasoning, and the solid principles which they everywhere display.
Other judges have attained an elevated reputation by similar labors, in a
single department of jurisprudence. But in one department, (it need
scarcely be said that I allude to that of constitutional law,) the common
consent of your countrymen has admitted you to stand without a rival.
Posterity will assuredly confirm, by its deliberate award, what the present
age has approved as an act of undisputed justice. Your expositions of
constitutional law enjoy a rare and extraordinary authority. They consti-
tate a monument of fame far beyond the ordinary memorials of political
and military glory. They are destined to enlighten, instruct, and convince
future generations, and can scarcely perish but with the memory of the
Constitution itself. They are the victories of a mind accustomed to grapple
with difficulties, capable of unfolding the most comprehensive truths with
mascaline simplicity and severe logic, and prompt to dissipate the illusions
of ingenious doubt and subtle argument and impassioned eloquence.
They remind us of some mighty river of our own country, which, gathering
in its course the contributions of many tributary streams, pours at last its
own current into the ocean, deep, clear, and irresistible.

But I confess that I dwell with even more pleasure upon the entirety
of a life adorned by consistent principles, and filled up in the discharge of
virtuous duty ; where there is nothing to regret, and nothing to conceal ;
no friendships broken; no confidence betrayed; no timid surrenders to
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iv DEDICATION.

popular clamor ; no eager reaches for popular favor. 'Who does not listen
with conscions pride to the truth, that the disciple, the friend, the biographer
of Washington still lives, the uncompromising advocate of his principles ?

I am but too sensible that, to some minds, the time may not seem yet to
have arrived when language like this, however true, should meet the eyes
of the public. May the period be yet far distant when praise shall speak
out with that fulness of utterance which belongs to the sanctity of the
grave.
" But I know not that, in the course of Providence, the privilege will be
allowed me .hereafter to declare, in any suitable form, my deep sense of
the obligations which the jurisprudence of my country owes to your labors,
of which I have been for twenty-one years a witness, and in some humble
measure a companion. And if any apology should be required for my
present freedom, may I not say that, at your age, all reserve may well be
spared, since all your labors must soon belong exclusively to history ?

Allow me to add, that I have a desire (will it be deemed presump-
tuous ?) to record upon these pages the memory of a friendship which has
for so many years been to me a source of inexpressible satisfaction; and
which, T indulge the hope, may continue to accompany and cheer me to
the close of life.

I am, with the highest respect,

Affectionately your servant,

JOSEPH STORY.
CAMBRIDGE, January, 1833.
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EDITOR’S PREFACE

TO THE FOURTH EDITION.

IN preparing for the press a fourth edition of Mr. Jus-
tice Story’s Commentaries on the Constitution, it has been
thought proper to preserve the original text without al-
teration or interpolation, and to put into notes all discus-
sions by the editor, as well as all references to subsequent
adjudications, public papers, and events, tending to illus-
trate, support, or qualify the positions assumed in the
text. The new amendments, however, seemed to demand
treatment in the body of the work, and additional chap-
ters are given for that purpose. In preparing them, the
editor has not been ambitious to enter upon original dis-
cussions, or to advance peculiar views; and he has con-
tented himself with a brief commentary on the provisions
and purposes of the amendments, aiming, as far as possi-
ble, to keep in harmony with the opinions and sentiments
under the inspiration of which they were accepted and
ratified in the several States. So far as it was possible to
derive assistance from adjudicated cases, he has sought to
do so, but he has carefully abstained from the expression
of partisan views on disputed points, and he has not in
general deemed it necessary to anticipate the judgment of
the country upon any such decisions of inferior federal
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vi EDITOR'S PREFACE.

courts as might seem to him chargeable to the disorders
and excitements of the times, and to be unwarranted by
the Constitution. In the main, therefore, such decisions
have been passed over by him without notice.

The liberty has been taken in this edition to retain the
benefit of a portion of Judge Bennett's labors upon the
last, but credit is in all cases given by adding his initials.
Notes by the editors are distinguished from those of the
author by being included in brackets.

UxN1versiTY oOF MICHIGAN, ANN ARBOR, 1873,
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PREFACE.

I xow offer to the public another portion of the labors devolved on me
in the execution of the duties of the Dane Professorship of Law in Har-
vard University. "The importance of the subject will hardly be doubted
by any persons who have been accustomed to deep reflection upon the
nature and value of the Constitution of the United States. I can only
regret that it has not fallen into abler hands, with more leisure to prepare,
and more various knowledge to bring to such a task.

Imperfect, however, as these Commentaries may seem to those who are
accustomed to demand a perfect finish in all elementary works, they have
been attended with a degree of uninviting labor and dry research, of
which it is scarcely possible for the general reader to form any adequate
estimate. Many of the materials lay loose and scattered, and were to be
gathered up among pamphlets and discussions of a temporary charac-
ter; among obscure private and public documents; and from collections
which required an exhausting diligence to master their contents, or to
gelect from important masses a few facts or a solitary argument. Indeed,
it required no small labor, even after these sources were explored, to
bring together the irregular fragments, and to form them into groups in
which they might illustrate and support each other.

From two great sources, however, I have drawn by far the greatest
part of my most valuable materials. These are, The Federalist, an in-
comparable commentary of three of the greatest statesmen of their age,
and the extraordinary Judgments of Mr. Chief Justice Marshall upon con-
stitutional law. The former bave discussed the structure and organization
of the national government, in all its departments, with admirable fulness
and force. The latter has expounded the application and limits of its
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viii PREFACE.

powers and functions with unrivalled profoundness and felicity. The
Federalist could do little more than state the objects and general bearing
of these powers and functions. The masterly reasoning of the Chief Jus-
tice has followed them out to their ultimate results and boundaries with a
precision and clearness approaching, as near as may be, to mathematical
demonstration. The Federalist, being written to meet the most prevalent
popular objections at the time of the adoption of the Constitution, has not
attempted to pursue any very exact order in its reasonings, but has taken
up subjects in such a manner as was best adapted at the time to overcome
prejudices and win favor. Topics, therefore, having a natural connection
are sometimes separated ; and illustrations, appropriate to several important
points, are sometimes presented in an incidental discussion. I have trans-
ferred into my own pages all which seemed to be of permanent importance

"in that great work, and have thereby endeavored to make its merits more
generally known.

The reader must not expect to find in these pages any novel views and
novel constructions of the Constitution. I have not the ambition to be the
author of any new plan of interpreting the theory of the Constitution, or of
enlarging or narrowing its powers by ingenious subtilties and learned
doubts. My object will be sufficiently attained, if I shall have succeeded
in bringing before the reader the true view of its powers, maintained by
its founders and friends, and confirmed and illustrated by the actual prac-
tice of the government. The expositions to be found in the work are less
to be regarded as my own opinions than as those of the great minds which
framed the Constitution, or which have been from time to time called upon
to administer it. Upon subjects of government, it has always appeared to
me that metaphysical refinements are out of place. A constitution of gov-
ernment is addressed to the common-sense of the people; and never was
designed for trials of logical skill or visionary speculation.

The reader will sometimes find the same train of reasoning brought
before him in different parts of these Commentaries. It was indispensable
to do so, unless the discussion was left imperfect, or the reader was referred
back to other pages, to gather up and combine disjointed portions of rea-
soning. In cases which have undergone judicial investigation, or which
concern the judicial department, I have felt myself restricted to more
narrow discussions than in the rest of the work; and have sometimes
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PREFACE. ix

contented myself with a mere transcript from the judgments of the court.
It may readily be understood that this course has been adopted from a
solicitude not to go incidentally beyond the line pointed out by the authori-
ties. )

In dismissing the work, I cannot but solicit the indulgence of the public
for its omissions and deficiencies. With more copious materials, it might
have been made more exact, as well as more satisfactory. With more
leisure and more learning, it might have been wrought up more in the
spirit of political philosophy. Such as it is, it may not be wholly useless
as a means of stimulating abler minds to a more thorough review of the
whole subject, and of impressing upon Americans a reverential attachment

to the Constitution, as in the highest sense the palladium of American lib-
erty.

JANUARY, 1833.
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CONSTITUTION

OF

THE UNITED STATES OF AMERICA.
A ]

‘WE, the people of the United States, in order to form a more perfect
union, establish justice, insure domestic tranquillity, provide for the com-
mon defence, promote the general welfare, and secure the blessings of
liberty to ourselves and our posterity, do ordain and establish this Consti-
tution for the United States of America.

ARTICLE I

SecrioN 1.

1. All legislative powers herein granted shall be vested in a Congress of
the United States, which shall consist of a Senate and House of Representa-
tives.

Secrion 2.

1. The House of Representatives shall be composed of members chosen
every second year by the people of the several States, and the electors in
each State shall have the qualifications requisite for electors of the most
numerous branch of the State legislature.

2. No person shall be a representative who shall not have attained to
the age of twenty-five years, and been seven years a citizen of the United
States, and who shall not, when elected, be an inhabitant of that State in
which he shall be chosen. :

3. Representatives and direct taxes shall be apportioned among the
several States which may be included within this Union, according to their
respective numbers, which shall be determined by adding to the whole
number of free persons, including those bound to service for a term of

VOL. I b
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xviii THE CONSTITUTION.

years, and excluding Indians not taxed, three fifths of all other persons.
The actual enumeration shall be made within three years after the firat
meeting of the Congress of the United States, and within every subsequent
term of ten years, in such manner as they shall by law direct. The num-
ber of representatives shall not exceed one for every thirty thousand, but
each State shall have at least one representative ; and, until such enumera-
tion shall be made, the State of New Hampshire shall be entitled to choose
three, Massachusetts eight, Rhode Island and Providence Plantations one,
Connecticut five, New York six, New Jersey four, Pennsylvania eight,
Delaware one, Maryland six, Virginia ten, North Carolina five, South
Carolina five, and Georgia three.

4. When vacancies happen in the representation from any State, the
executive authority thereof shall issue writs of election to fill such
vacancies.

5. The House of Representatives shall choose their speaker and other
officers, and shall have the sole power of impeachment.

SecTION 3.

1. The Senate of the United States shall be composed of two senators
from each State, chosen by the legislature thereof, for six years ; and each
senator shall have one vote. i

2. Immediately after they shall be assembled, in consequence of the
first election, they shall be divided as equally as may be into three classes.
The seats of the senators of the first class shall be vacated at the expiration
of the second year, of the second class at the expiration of the fourth year,
and of the third class at the expiration of the sixth year, so that one third
may be chosen every second year; and if vacancies happen, by resignation
or otherwise, during the recess of the legislature of any State, the executive
thereof may make temporary appointments, until the next meeting of the
legislature, which shall then fill such vacancies.

3. No person shall be a senator who shall not have attained to the age
of thirty years, and been nine years a citizen of the United States, and
who shall not, when elected, be an inhabitant of that State for which he
shall be chosen.

4. The Vice-President of the United States shall be president of the Sen-
ate, but shall have no vote unless they be equally divided.

5. The Senate shall choose their other officers, and also a president pro
tempore, in the absence of the Vice-President, or when he shall exercise the
office of President of the United States.

6. The Senate shall have the sole power to try all impeachments. When
sitting for that purpose, they shall be on ocath or affirmation. When the
President of the United States is tried, the chief justice shall preside; and
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THE CONSTITUTION. xix

no person shall be convicted without the concurrence of two thirds of the
members present.

7. Judgment in cases of impeachment shall not extend further than to
removal from office, and disqualification to hold and enjoy any office, of -
honor, trust, or profit, under the United States; but the party convicted
shall nevertheless be liable and subject to indictment, trial, judgment, and
punishment, according to law.

SectION 4.

1. The times, places, and manner of holding elections for senators and
representatives shall be prescribed in each State by the legislature thereof ;
but the Congress may at any time, by law, make or alter such regulations,
except as to the places of choosing senators.

2. The Congress sball assemble at least once in every year, and such
meeting shall be on the first Monday in December, unless théy shall by
law appoint a different day.

SecrioN 5.

1. Each house shall be the judge of the elections, returns, and qualifica-
tions of its own members, and a majority of each shall constitute a quorum
to do business; but a smaller number may adjourn from day to day, and
may be authorized to compel the attendance of absent members, in such
manner, and under such penalties, as each house may provide.

2. Each house may determine the rules of its proceedings, pumsh its
members for disorderly behavior, and, with the concurrence of two thirds,
expel a member. )

3. Each house shall keep a journal of its proceedings, and from time to
time publish the same, excepting such parts as may, in their judgment, re-
quire secrecy; and the yeas and nays of the members of either house on
any question shall, at the desire of one fifth of those present, be entered on
the journal.

4. Neither house, during the session of Congress, shall, without the con-
sent of the other, adjourn for more than three days, nor to any other place
than that in which the two houses shall be sitting.

SecTION 6.

1. The senators and representatives shall receive a compensation for
their services, to be ascertained by law, and paid out of the treasury of the
United States. They shall, in all cases, except treason, felony, and breach
of the peace, be privileged from arrest during their attendance at the ses-
sion of their respective houses, and in going to and returning from the

Google



xx THE CONSTITUTION.

same ; and for any speech or debate in either house they shall not be ques-
tioned in any other place.

2. No senator or representative shall, during the time for which he was
elected, be appointed to any civil office under the authority of the United
States, which shall have been created, or the emoluments whereof shall
have been increased during such time; and no person holding any office
under the United States shall be a member of either house during his
continuance in-office.

SectioN 7.

1. All bills for raising revenue shall originate in the House of Represent-
atives ; butthe Senate may propose or concur with amendments, as on other
bills.

2. Every bill which shall have passed the House of Representatives and
the Senate shall, before it become a law, be presented to the President of
the United States; if he approve he shall sign it, but if not he shall return
it, with his objections, to that house in which it shall have originated, who
shall enter the objections at large on their journal, and proceed to recon-
sider it. If, after such reconsideration, two thirds of that house shall agree
to pass the bill, it shall be sent, together with the objections, to the other
house, by which it shall likewise be reconsidered, and, if approved by two
thirds of that house, it shall become a law. But in all such cases the votes
of both houses shall be determined by yeas and nays, and the names of the
persons voting for and against the bill sball be entered on the journal of
each house respectively. If any bill shall not be returned by the Presi-
dent within ten days (Sundays excepted) after it shall have been presented
to him, the same shall be a law, in like manner as if he had signed it, un-
less the Congress, by their adjournment, prevent its return, in which case

, it shall not be a law.

8. Every order, resolution, or vote, to which the concurrence of the Sen-
ate and House of Representatives may be necessary, (except on a question
of adjournment,) shall be presented to the President of the United States ;
and, before the same shall take effect, shall be approved by him, or, being
disapproved by him, shall be repassed by two thirds of the Senate and House
of Representatives, according to the rules and limitations prescribed in the
case of a bill.

SecrioN 8.

The Congress shall have power, —

1. To lay and collect taxes, duties, imposts, and excises, to pay the
debts and provide for the common defence and general welfare of the
Umted States; but all duties, imposts, and excises shall be uniform
throughout the United States:
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2. To borrow money on the credit of the United States:

3. To regulate commerce with foreign nations, and among the several
States, and with the Indian tribes:

4. To establish an uniform rule of naturalization, and uniform laws on
the subject of bankruptcies, throughout the United States:

. 5. To coin money, regulate the value thereof, and of foreign coin, and
fix the standard of weights and measures:

6. To provide for the punishment of counterfeiting the securities and
current coin of the United States:

7. To establish post-offices and post-roads :

8. To promote the progress of science and useful arts, by securing, for
limited times, to authors and inventors the exclusive right to their respec-
tive writings and discoveries :

9. To constitute tribunals inferior to the Supreme Court :

10. To define and punish piracies and felonies committed on the high
seas, and offences against the law of nations : ’

11. To declare war, grant letters of marque and reprisal, and make rules
concerning captures on land and water :

12. To raise and support armies, but no appropriation of money to that
use shall be for a longer term than two years :

18. To provide and maintain a navy :

14. To make rules for the government and regulation of the land and
naval forces : .

15. To provide for calling forth the militia to execute the laws of the
Union, suppress insurrections, and repel invasions :

16. To provide for organizing, arming, and disciplining the militia, and
for governing such part of them as may be employed in the service of the
United States, reserving to the States respectively the appointment of the
officers, and the authority of training the militia according to the discipline
prescribed by Congress :

17. To exercise exclusive legislation in all cases whatsoever, over such
district, (not exceeding ten miles square,) as may, by cession of particular
States, and the acceptance of Congress, become the seat of the government
of the United States, and to exercise like authority over all places purchased
by the consent of the legislature of the State in which the same shall be,
for the erection of forts, magazmes, arsenals, dock-yards, and other needful
buildiogs : — And

18. To make all laws whlch shall be necessary-and proper for carrying
into execution the foregoing powers, and all other powers vested by this
Constitution in the government of the United States, or in any department
or officer thereof. .
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SectiON 9.

1. The migration or importation of such perzons as any of the States
now existing shall think proper to -admit shall not be prohibited by the
Congress prior to the year one thousand eight hundred and eight, but a tax
or duty may be imposed on such importation, not exoeeding ten dollars for
each person. )

2. The privilege of the writ of kadeas corpus shall not be suspended,
unless when in cases of rebellion or invasion the public safety may re-
quire it.

3. No bill of attainder or ex post facto law shall be passed.

4. No capitation, or other direct tax shall be laid, unless in proportion
to the census, or enumeration hereinbefore directed to be taken.

5. No tax or duty shall be laid on articles exported from any State. No
preference shall be given, by any regulation of commerce or revenue, to
the ports of one State over those of another; nor shall vessels bound to or
from one State be obliged to enter, clear, or pay duties in another.

6. No money shall be drawn from the treasury, but in consequence of
appropriations made by law; and a regular statement and account of the
receipts and expenditures of all public money shall be published from time
to time. )

7. No title of nobility shall be granted by the United States: And no
person holding any office of profit or trust under them shall, without the
consent of the Congress, accept of any present, emolument, office, or title of
any kind whatever, from any king, prince, or foreign state.

SecTION 10.

1. No State shall enter into any treaty, alliance, or confederation ; grant
letters of marque and reprisal ; coin money; emit bills of credit; make
anything but gold and silver coin a tender in payment of debts; pass any
bill of attainder, ex post facto law, or law impairing the obligation of con-
tracts, or grant any title of nobility.

2. No State shall, without the consent of the Congress, lay any imposts
or duties on imports or exports, except what may be absolutely necessary
for executing its inspection laws; and the net produce of all duties and
imposts, laid by any State on imports or exports, shall be for the use of the
treasury of the United States; and all such laws shall be subject to the
revision and control of the Congress. No State shall, without the consent
of Congress, lay any duty of tonnage, keep troops, or ships of war, in time
of peace, enter into any agreement or compact with another State, or with
a foreign power, or engage in war, unless actually invaded, or in such im-
minént danger as will not admit of delay.
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ARTICLE 1L

SectiOoN 1.

1. The executive power shall be vested in a President of the United
States of America. He shall hold his office during the term of four years,
and, together with the Vice-President, chosen for the same term, be elected
as follows : —

2. Each State shall appoint, in such manner as the legislature thereof
may direct, a number of electors equal to the whole number of senators and
representatives to which the State may be entitled in the Congress ; but no
senator or representative, or person holding an office of trust or profit under
the United States, shall be appointed an elector.

3. The electors shall meet in their respective States, and vote by ballot
for two persons, of whom one at least shall not be an inhabitant of the
same State with themselves. And they shall make a list of all the persons
voted for, and of the number of votes for each; which list they shall sign
and certify, and transmit, sealed, to the seat of the government of the
United States, directed to the president of the Senate. The president of the
Senate shall, in the presence of the Senate and House of Representatives,
open all the certificates, and the votes shall then be counted. The person
having the greatest number of votes shall be the President, if such number
be a majority of the whole number of electors appointed ; and if there be
more than one who have such majority, and have an equal number of
votes, then the House of Representatives shall immediately choose by ballot
one of them for President; and if no person have a majority, then, from
the five highest on the list the said House shall in like manner choose the
President. But in choosing the President the votes shall be taken by States,
the representstion from each State having one vote; a quorum for this
purpose shall consist of a member or members from two thirds of the
States, and a majority of all the States shall be necessary to a choice. In
every case, after the choice of the President, the person having the greatest
number of votes of the electors shall be the Vice-President. But if there
should remain two or more who have equal votes, the Senate shall choose
from them by ballot the Vice-President.

4. The Congress may determine the time of choosing the electors, and
the day on which they shall give their votes ; which day shall be the same
throughout the United States.

5. No person except a natural-born citizen, or a citizen of the United
States at the time of the adoption of this Constitution, shall be eligible to
the office of President ; neither shall any person be eligible to that office
who shall not have attained to the age of thirty-five years, and been four-
teen years a resident within the United States.
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6. In case of the removal of the President from office, or of his death,
resignation, or inability to discharge the powers and duties of the said
office, the same shall devolve on the Vice-President, and the Congress may
by law provide for the case of removal, death, resignation, or inability, both
of the President and Vice-President, declaring what officer shall then act
as President, and such offieer shall act accordingly, until the disability be
removed, or a President shall be elected.

7. The President shall, at stated times, receive for his services a com-
pensation, which shall neither be increased nor diminished during the peri-
od for which he shall have. been elected, and he shall not receive within
that period any other emolument from the United States or any of them.

8. Before he enter on the execution of his office, he shall take the fol-
lowing oath or affirmation :

9. I do solemnly swear, (or affirm,) that I will faithfully execute the
office of President of the United States, and will, to the best of my ability,
preserve, protect, and defend the Constitution of the United States.”

SecTiON 2.

1. The President shall be commander-in-chief of the army and navy of
the United States, and of the militia of the several States, when called into
the actual service of the United States; he may require the opinion, in
writing, of the principal officer in each of the executive departments, upon
any subject relating to the duties of their respective offices, and he shall
have power to grant reprieves and pardons for offences against the United
States, except in cases of impeachment.

2. He shall have power, by and with the advice and consent of the Sen-
ate, to make treaties, provided two thirds of the senators present concur ;
and he shall nominate, and by and with the advice and consent of the Sen-
ate shall appoint ambassadors, other public ministers and consuls, judges
of the Supreme Court, and all other officers of the United States, whose
appointments are not herein otherwise provided for, and which sball be
established by law ; but the Congress may by law vest the appointment
of such inferior officers as they think proper in the President alone, in the
courts of law, or in the heads of departments.

3. The President shall have power to fill up all vacancies that may hap-
pen during the recess of the Senate, by granting commissions, which shall
expire at the end of their next session.

SecTiON 8.

1. He shall from time to time give to the Congress information of the
state of the Union, and recommend to their consideration such measures
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as he shall judge necessary and expedient; he may, on extraordinary
occasions, convene both houses, or either of them, and in case of disa-
greement between them with respect to the time of adjournment, he may
adjourn them to such time as he shall think proper; he shall receive
ambassadors and other public ministers; he shall take care that the laws
be faithfully executed, and shall commission all the officers of the United
States.

SEcTION 4.

1. The President, Vice-President, and all civil officers of the United
States shall be removed from office on impeachment for, and conviction of,
treason, bribery, or other high crimes and misdemeanors.

ARTICLE III

SecTtiON 1.

1. The judicial power of the United States shall be vested in one Su-
preme Court, and in such inferior courts as the Congress may from time to
time ordain and establish. The Judges, both of the supreme and inferior
courts, shall hold their offices during good behavior, and shall, at stated
times, receive for their services a compensation, which shall not be dimin-
ished during their continuance in office.

SEcTION 2.

1. The judicial power shall extend to all cases, in law and equity, aris-
ing under this Constitution, the laws of the United States, and treaties
made, or which shall be made, under their authority ; to all cases affecting
ambassadors, other public ministers and consuls; to all cases of admiralty
and maritime jurisdiction; to controversies to which the United States
shall be a party; to controversies between two or more States, between a
State and citizens of another State, between citizens of different States, be-
tween citizens of the same State claiming lands under grants of different
States, and between a State, or the citizens thereof, and foreign states, citi-
zens, or subjects.

2. In all eases affecting ambassadors, other public ministers and con-
'suls, and those in which a State shall be a party, the Supreme Court shall
have original jurisdiction. In all the other cases before mentioned, the
Supreme Court shall have appellate jurisdiction, both as to law and fact,

with such exceptions, and under such regulations, as the Congress shall
make.
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8. The trial of all crimes, except in cases of impeachment, shall be by
jury : and such trial shall be held in the State where the said crimes shall
have been committed ; but when not committed within any State, the trial
shall be at such place or places as the Congress may by law have directed.

SecrioN 8.

1. Treason against the United States shall consist only in levying war
against them, or in adhering to their enemies, giving them aid and comfort.
No person shall be convicted of treason unless on the testimony of two wit-
nesses to the same overt act, or on confession in open court.

2. The Congress shall have power to declare the punishment of treason,
but no attainder of treason shall work corruption of blood, or forfeiture,
except during the life of the person attainted.

ARTICLE 1IV.

SectioN 1.

1. Full faith and credit shall be given in each State to the public acts,
records, and judicial proceedings of every other State. And the Congress
may by general laws prescribe the manner in which such acts, records, and
proceedings shall be proved, and the effect thereof.

SecTION 2.

1. The citizens of each State shall be entitled to all privileges and im-
munities of citizens in the several States.

2. A person charged in any State with treason, felony, or other crime,
who shall flee from justice, and be found in another State, shall, on demand
of the executive authority of the State from which he fled, be delivered up,
to be removed to the State having jurisdiction of the crime.

3. No person held to service or labor in one State, under the laws there-
of, escaping into another, shall, in consequence of any law or regulation
therein, be discharged from such service or labor, but shall be delivered up
on claim of the party to whom such service or labor may be due.

SecTION 3.

1. New States may be admitted by the Congress into this Union ; but no
new State shall be formed or erected within the jurisdiction of any other
State ; nor any State be formed by the junction of two or more States, or
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parts of States, without the consent of the legislatures of the Stgtes con-
cerned, as well as of the Congress.

2. The Congress shall have power to dispose of and make all needful
rules and regulations respecting the territory or other property belonging
to the United States; and nothing in this Constitution shall be so con-
strued as to prejudice any claims of the United States, or of any particular
State.

SecTION 4.

1. The United States shall guarantee to every State in this Union a re-
publican form of government, and shall protect each of them against inva-
sion; and on application of the legislature, or of the executive, (when the
legislature cannot be convened,) against domestic violence.

ARTICLE V.

1. The Congress, whenever two thirds of both houses shall deem it
necessary, shall propose amendments to this Constitution, or, on the
application of the legislatures of two thirds of the several States, shall call
a convention for proposing amendments, which, in either case, shall be
valid to all intents and purposes, as part of this Constitution, when ratified
by the legislatures of three fourths of the several States or by conventions
in three fourths thereof, as the one or the other mode of ratification may
be proposed by the Congress : Provided, that no amendment, which may be
made prior to the year one thousand eight hundred and eight, shall in any
manner affect the first and fourth clauses in the ninth section of the first
article; and that no State, without its consent, shall be deprived of its
equal suffrage in the Senate.

ARTICLE VL

1. All debts contracted and engagements entered into, before the adop-
tion of this Constitution, shall be as valid against the United States under
this Constitation as under the confederation.

2. This Constitution, and the. laws of the United States which shall be
made in pursuance thereof, and all treaties made, or which shall be made,
under the authority of the United States, shall be the supreme law of the
land ; and the judges in every State shall be bound thereby, anything in
the constitution or laws of any State to the contrary notwithstanding.

3. The senators and representatives before mentioned, and the members
of the several State legislatures, and all executive and judicial officers, both
of the United States and of the several States, shall be bound, by oath or
affirmation, to support this Constitution ; but no religious test shall ever be
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required as a qualification to any office or public trust under the United
States.

ARTICLE VIL

1. The ratification of the conventions of nine States shall be sufficient
for the establishment of this Constitution between the States so ratifying
the same. ’
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" AMENDMENTS TO THE CONSTITUTION.

ARTICLE I

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof ; or abridging the freedom of speech,
or of the press; or the right of the people peaceably to assemble, and to
petition the government for a redress of grievances.

ARTICLE II

A well-regulated militia being necessary to the security of a free state,
the right of the people to keep and bear arms shall not be infringed.

ARTICLE IIIL

No soldier shall, in time of peace, be quartered in any house without
the consent of the owner; nor in time of war, but in & manner to be
prescribed by law.

ARTICLE 1IV.

The right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be vio-
lated ; and no warrants shall issue, but upon probable cause, supported by
oath or affirmation, and particularly describing the place to be searched,
and the persons or things to be seized.

ARTICLE V.

No person shall be held to answer for a capital or otherwise infamous
crime, unless on a presentment or indictment of a grand jury, except in
cases arising in the land or naval forces, or in the militia, when in actual
service, in time of war or public danger; nor shall any person be subject
for the same offence to be twice put in jeopardy of life or limb ; nor shall
be compelled, in any criminal case, to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of law ; nor shall
private property be taken for public use without just compensation.

ARTICLE VI.

In all criminal prosecutions the accused shall enjoy the right to a speedy

-
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and public trial, by an impartial jury of the State and district wherein the
crime shall have been committed, which district shall have been previously
ascertained by law; and to be informed of the nature and cause of the
accusation ; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor; and to have the
assistance of counsel for his defence.

ARTICLE VIL

In suits at common law, where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved; and no fact
tried by a jury shall be otherwise re-examined in any court of the United
States, than according to the rules of the common law.

ARTICLE VIIL

Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.

ARTICLE IX.

The enumeration in the Constitution of certain rights shall not be
construed to deny or disparage others retained by the people.

ARTICLE X.

The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or to
the people.

ARTICLE XI.

The judicial power of the United States shall not be construed to
extend to any suit in law or equity, commenced or prosecuted against one
of the United States by citizens of another State, or by citizens or subjects
of any foreign state.

ARTICLE XII.

1. The electors shall meet in their respective States, and vote by ballot
for President and Vice-President, one of whom, at least, shall not be an
inhabitant of the same State with themselves; they shall name in the
ballots the person voted for as President, and in distinct ballots the person
voted for as Vice-President; and they shall make distinct lists of all
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persons voted for as President, and of all persons voted for as Vice-Presi-
dent, and of the number of votes for each, which list they shall sign and
certify and transmit sealed to the seat of the government of the United
States, directed to the president of the Senate ; the president of the Senate
shall, in the presence of the Senate and House of Representatives, open all
the certificates, and the votes shall then be counted : the person having the
greatest number of votes for President shall be the President, if such
number be a majority of the whole number of electors appointed; and if
no person have such majority, then from the persons having the highest
numbeérs, not exceeding three, on the list of those voted for, as President,
the House of Representatives shall choose immediately, by ballot, the Presi-
dent. But, in choosing the President, the votes shall be taken by States,
the representation from each State having one vote; a quorum for this
purpose shall consist of a member or members from two thirds of the
States, and a majority of all the States shall be necessary to a choice. And
if the House of Representatives shall not choose a President whenever the
right of choice shall devolve upon them, before the fourth day of March
next following, then the Vice-President shall act as President, as in the case
of the death or other constitutional disability of the President.

2. The person having the greatest number of votes as Vice-President
shall be the Vice-President, if such number be a majority of the whole
number of electors appointed ; and if no person have a majority, then from
the two highest numbers on the list the Senate shall choose the Vice-Presi-
dent : a quorum for the purpose shall consist of two thirds of the whole
number of senators, a majority of the whole number shall be necessary to a
choice.

3. But no person constitutionally ineligible to the office of President
shall be eligible to that of Vice-President of the United States.

ARTICLE XIII

1. Neither slavery nor involuntary servitude, except as a punishment
for crime, whereof the party shall have been duly convicted, shall exist
within the United States, or any place subject to their jurisdiction.

2. Congress shall have power to enforce this article by appropriate
legislation.

. ARTICLE XIV.

1. All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States ; nor
shall any State deprive any person of life, liberty, or property, without
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due process of law, nor deny to any person within its jurisdiction the equal
protection of the laws.

2. Representatives shall be apportioned among the several States accord-
ing to their respective numbers, counting the whole number of persons in
each State, excluding Indians not taxed. But when the right to vote at
any election for the choice of electors for President and Vice-President of
the United States, representatives in Congress, the executive and judicial
officers of a State, or the members of the legislature thereof, is denied to
any of the male inhabitants of such State, being twenty-one years of age
and citizens of the United States, or in any way abridged, except for
participation in rebellion or other crime, the basis of representation therein
shall be reduced in the proportion which the number of such-male citizens
shall bear to the whole number of male citizens twenty-one years of age in
such State.

3. No person shall be a senator or representative in Congress, or elector
of President and Vice-President, or hold any office, civil or military, under
the United States or under any State, who, having previously taken an
oath as a member of Congress, or as an officer of the Unied States, or as
a member of any State legislature, or as an executive or judicial officer
of any State, to support the Constitution of the United States, shall have
engaged in insurrection or rebellion against the same, or given aid or com-
fort to the enemies thereof. But Congress may, by a vote of two thirds of
each house, remove such disability.

4. The validity of the public debt of the United States authorized by
law, including debts incurred for payment of pensions and bounties for
services in suppressing insurrection and rebellion, shall not be questioned.

But neither the United States nor any State shall assume or pay any
debt or obligation incurred in aid of insurrection or rebellion against the
United States, or any claim for the loss or emancipation of any slave; but
all such debts, obligations, or claims shall be held illegal and void.

5. The Congress shall have power to enforce by appropriate legislation
the provisions of this article.

ARTICLE XYV.

1.-The right of citizens of the United States to vote shall not be denied
or abridged by the United States, or by any State, on account of race,
color, or previous condition of servitude.

2. The Congress shall have power to enforce this article by appropriate
legislation.
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COMMENTARIES.

PRELIMINARY CHAPTER.
PLAN OF THE WORK.

THE principal object of these Commentaries is to present a full
analysis and exposition of the Constitution of Government of the
United States of America. In order to do this with clearness and
accuracy, it is necessary to understand what was the political posi-
tion of the several States composing the Union, in relation to each
other at the time of its adoption. This will naturally conduct us
back to the American Revolution, and to the formation of the Con-
federation consequent thereon. But if we stop here, we shall still
be surrounded with many difficulties in regard to our domestic
institutions and policy, which have grown out of transactions of a
much earlier date, connected on one side with the common depend-
ence of all the colonies upon the British Empire, and on the
other with the particular charters of government and internal
legislation which belonged to each colony as a distinct sover-
eignty, and which have impressed upon each peculiar habits,
opinions, attachments, and even prejudices. Traces of these
peculiarities are everywhere discernible in the actual jurispru-
dence of each State; and are silently or openly referred to in sev-
eral of the provisions of the Constitution of the United States. In
short, without a careful review of the origin and constitutional and
juridical history of all the colonies, of the principles common to
all, and of the diversities which were no less remarkable in all, it
would be impossible fully to understand the nature and objects of
the Constitution ; the reasons on which several of its most impor-
tant provisions are founded; and the necessity of those conces-
sions and compromises which a desire to form a solid and perpet-
* ual Union has incorporated into its leading features.
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The plan of the work will, theréfore, naturally comprehend three
great divisions. The first will embrace a sketch of the charters,
constitutional history, and ante-revolutionary jurisprudence of the
colonies. The second will embrace a sketch of the constitutional
history of the States during the Revolution, and the rise, progress,
decline, and fall of the Confederation. The third will embrace
the history of the rise and adoption of the Constitution; and a
full exposition of all its provisions, with the reasons on which they
were respectively founded, the objections by which they were
respectively assailed, and such illustrations drawn from contem-
poraneous documents, and the subsequent operations of the gov-
ernment, as may best enable the reader to estimate for himself the
true value of each. In this way (as it is hoped) his judgment as
well as his affections will be enlisted on the side of the Constitu-
tion, as the truest security of the Union, and the only solid basis
on which to rest the private rights, the public liberties, and the
substantial prosperity of the people composing the American
Republic.
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BOOK I.

HISTORY OF THE COLONIES.

CHAPTER 1.

ORIGIN OF THE TITLE TO TERRITORY OF THE COLONIES.

§ 1. THE discovery of the continent of America by Columbus
in the fifteenth century awakened the attention of all the maritime
states of Europe. Stimulated by the love of glory, and still more
by the hope of gain and dominion, many of them early embarked in
adventurous enterprises, the object of which was to found colonies,
or to search for the precious metals, or to exchange the products
and manufactures of the Old World for whatever was most val-
uable and attractive in the New.! England was not behind her
continental neighbors in seeking her own aggrandizement, and
nourishing her then infant commerce.? The ambition of Henry
the Seventh was roused by the communications of Columbus, and
in 1495 he granted a commission to John Cabot, an enterprising
Venetian, then settled in England, to proceed on a voyage of dis-
covery, and to subdue and take possession of any lands unoccu-
pied by any Christian Power, in the name and for the benefit of
the British Crown.? In the succeeding year Cabot sailed on his
voyage, and having first discovered the islands of Newfoundland
and St. John’s, he afterwards sailed along the coast of the conti-
nent from the 56th to the 38th degree of north latitude, and
claimed for his sovereign the vast region which stretches from the
Gulf of Mexico to the most northern regions.*

1 Marshall’s Amer. Colonies, 12, 13; 1 Haz. Collec. 51, 72, 82, 103, 105; Robertson’s
Hist. of America, B. 9.

2 Robertson’s America, B. 9.

8 1 Haz. Coll. 9; Robertson’s Hist. of America, B. 9.
4 Marshall, Am. Colon. 12, 13; Robertson’s America, B. 9.
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§ 2. Such is the origin of the British title to the territory com-
posing these United States. That title was founded on the right
of discovery, a right which was held among the European nations
a just and sufficient foundation on which to rest their respective
claims to the American continent. Whatever controversies ex-
isted among them (and they were numerous) respecting the extent
of their own acquisitions abroad, they appealed to this as the ulti-
mate fact, by which their various and conflicting claims were to
be adjusted. It may not be easy upon general reasoning to estab-
lish the doctrine that priority of discovery confers any exclusive
right to territory. It was probably adopted by the European
nations as a convenient and flexible rule by which to regulate
their respective claims. For it was obvious, that in the mutual
contests for dominion in newly discovered lands, there would soon
arise violent and sanguinary struggles for exclusive possession,
unless some common principle should be recognized by all mari-
time nations for the benefit of all. None more readily suggested
itself than the one now under consideration; and as it was a
principle of peace and repose, of perfect equality of benefit in pro-
portion to the actual or supposed expenditures and hazards attend-
ant upon such enterprises, it received a universal acquiescence, if
not a ready approbation. It became the basis of European polity,
and regulated the exercise of the rights of sovereignty and settle-
ment in all the cisatlantic Plantations.! In respect to desert and
uninhabited lands, there does not seem any important objection
which can be urged against it. But in respect to countries then
inhabited by the natives, it is not easy to perceive how, in point
of justice or humanity, or general conformity to the law of nature,
it can be successfully vindicated. As a conventional rule it might
properly govern all the nations which recognized its obligation ;
but it could have no authority over the aborigines of America,
whether gathered into civilized communities or scattered in
hunting tribes over the wilderness. Their right, whatever it
was, of occupation or use, stood upon original principles deducible
from the law of nature, and could not be justly narrowed or ex-
tinguished without their own free consent.

§ 3. There is no doubt that the Indian tribes, inhabiting this
continent at the time of its discovery, maintained a claim to the
exclusive possession and occupancy of the territory within their

1 Johnson v. M ‘Intosh, 8 Wheat. R. 543, 572, 573; 1 Doug. Summ. 110.
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respective limits, as sovereigns and absolute proprietors of the soil.
They acknowledged no obedience or allegiance or subordination
to any foreign sovereign whatsoever ; and as far as they have pos-
sessed the means, they have ever since asserted this plenary right
of dominion, and yielded it up only when lost by the superior force
of conquest, or transferred by a voluntary cession.

§ 4. This is not the place to enter upon the discussion of the
question of the actual merits of the titles claimed by the respec-
tive parties upon principles of natural law. That would involve
the consideration of many nice and delicate topics, as to the nature
and origin of property in the soil,and the extent to which civ-
ilized man may demand it from the savage for uses or cultivation
different from, and perhaps more beneficial to, society than the uses
to which the latter may choose to appropriate it. Such topics
belong more properly to a treatise on natural law than to lectures
professing to treat upon the law of a single nation.

§ 5. The European nations found little difficulty in reconciling
themselves to the adoption of any principle which gave ample
scope to their ambition, and employed little reasoning to support
it. They were content to take counsel of their interests, their
prejudices, and their passions, and felt no necessity of vindicating
their conduct before cabinets, which were already eager to recog-
nize its justice and its policy. The Indians were a savage race,
sunk in the depths of ignorance and heathenism. If they might
not be extirpated for their want of religion and just morals, they
might be reclaimed from their errors. They were bound to yield
to the superior genius of Europe, and in exchanging their wild and
debasing habits for civilization and Christianity they were deemed
to gain more than an equivalent for every sacrifice and suffering.!
The Papal authority, too, was brought in aid of these great designs ;
and for the purpose of overthrowing heathenism, and propagating
the Catholic religion,2 Alexander the Sixth, by a Bull issued in
1493, granted to the Crown of Castile the whole of the immense
territory then discovered, or to be discovered, between the poles,
so far as it was not then possessed by any Christian prince.3
1 8 Wheat. R. 543, 573; 1 Haz. Coll. 50, 51, 72, 82, 103, 105; Vattel, B. 1, ch. 18,
§207, 208, 209, and note.

% « Ut fides Catholica, et Christiana Religio nostris preesertim temporibus exaltetur,
&c., ac barbare nationes deprimantur, et ad fidem ipsam reducantur,” is the language

of the Bull. 1 Haz. Coll. 3.
8 1 Haz. Collect. 3 ; Marshall, Hist. Col. 13, 14.
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§ 6. The principle, then, that discovery gave title to the govern-
ment, by whose subjects or by whose authority it was made, against
all other European governments, being once established, it fol-
lowed almost as a matter of course, that every government within
the limits of its discoveries excluded all other persons from any
right to acquire the soil by any grant whatsoever from the natives.
No nation would suffer either its own subjects or those of any
other nation to set up or vindicate any such title.! It was deemed
a right exclusively belonging to the government in its sovereign
capacity to extinguish the Indian title, and to perfect its own
dominion over the soil, and dispose of it according to its own good
pleasure.

§ 7. It may be asked, what was the effect of this principle of
discovery in respect to the rights of the natives themselves. In
the view of the Europeans it created a peculiar relation between
themselves and the aboriginal inhabitants. The latter were admit-
ted to possess a present right of occupancy, or use in the soil,
which was subordinate to the ultimate dominion of the discoverer.
They were admitted to be the rightful occupants of the soil, with a
legal as well as just claim to retain possession of it, and to use it
according to their own discretion. In a certain sense they were per-
mitted to exercise rights of sovereignty over it. They might sell
or transfer it to the sovereign, who discovered it; but they were
denied the authority to dispose of-it to any other persons; and
until such a sale or transfer, they were generally permitted to
occupy it as sovereigns de facto. But notwithstanding this occu-
pancy, the European discoverers claimed and exercised the right
to grant the soil, while yet in possession of the natives, subject
however to their right of occupancy ; and the title so granted was
universally admitted to convey a sufficient title in the soil to the
grantees in perfect dominion, or, as it is sometimes expressed
in treatises of public law, it was a transfer of plenum et utile
dominium.

§ 8. This subject was discussed at great length in the celebrated
case of Johnson v. M‘Intosh ; and one cannot do better than tran-
scribe from the pages of that report a summary of the historical
confirmations adduced in support of these principles, which is more
clear and exact than has ever been before in print.

§9. “The history of America, (says Mr. Chief Justice Marshall,

1 Chalmers, Annals, 676, 657 ; 1 Doug. Summ. 213,
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in delivering the opinion of the Court,)! from its discovery to the
present day, proves, we think, the universal recognition of these
principles.

“ Spain did not rest her title solely on the grant of the Pope.
Her discussions respecting boundary, with France, with Great
Britain, and with the United States, all show that she placed it
on the rights given by discovery. Portugal sustained her claim to
the Brazils by the same title.

§10. ¢ France, also, founded her title to the vast territories she
claimed in America on discovery. However conciliatory her con-
duct to the natives may have been, she still asserted her right of
dominion over a great extent of country not actually settled by
Frenchmen, and her exclusive right to acquire and dispose of the
soil, which remained in the occupation of Indians. Her monarch
claimed all Canada and Acadie, as colonies of France, at a time
when the French population was very inconsiderable, and the In-
dians occupied almost the whole country. He also claimed Louis-
iana, comprehending the immense territories watered by the
Mississippi, and the rivers which empty into it, by the title of
discovery. The letters-patent granted to the Sieur Demonts, in
1603, constitute him Lieutenant-General, and the representative
of the king in Acadie, which is described as stretching from the
40th to the 46th degree of north latitude, with authority to extend
the power of the French over that country and its inhabitants, to
give laws to the people, to treat with the natives, and enforce the
observance of treaties, and to parcel out and give title to lands,
according to his own judgment.

§11. < The states of Holland also made acquisitions in America,
and sustained their right on the common principle adopted by all
Europe. They allege, as we are told by Smith, in his History of
New York, that Henry Hudson, who sailed, as they say, under the
orders of their East India Company, discovered the country from
the Delaware to the Hudson, up which he sailed to the 43d degree
of north latitude; and this country they claimed under the title
acquired by this voyage. Their first object was commercial, as

1 8 Wheat. 543. See also Worcester v. Georgia, 6 Peters’s R 515; 4 Jefferson’s Cor-
Tesp. 478 ; Mackintosh’s History of Ethical Philosophy, (Phila. 1832,) 50 ; Johnson v.
M Intosh, 8 Wheat. R. 574 - 588. [Wheat. Int. Law, pt. 2, ¢h. 4, § 5; Jackson v. Wood,
7 Johns. 290 ; Clark v. Williams, 19 Pick. 499 ; Godfrey v. Beardsley, 2 McLean, 412

Coleman v. Doe, 4 S. & M. 40 ; Jones v. Evans, 5 Yerg. 323; Rowland v. Ladiga, 9 Port.
488; Sparkman v. Porter, 1 Paine, 457.]
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appears by a grant made to a company of merchants in 1614 ;
but in 1621, the States-General made, as we are told by Mr.
Smith, a grant of the country to the West India Company, by
the name of New Netherlands. The claim of the Dutch was .
always contested by the English ; not because they questioned the
title given by discovery, but because they insisted on being them-
selves the rightful claimants under that title. Their pretensions
were finally decided by the sword.

§12. “No one of the powers of Europe gave its full assent to
this principle more unequivocally than England. The documents
upon this subject are ample and complete. So early as the year
1496, her monarch granted a commission to the Cabots, to dis-
cover countries then unknown to Christian people, and to take pos-
session of them in the name of the King of England. Two years
afterwards, Cabot proceeded on this voyage, and discovered the
continent of North America, along which he sailed as far south as
Virginia. To this discovery the English trace their title. In this
first effort made by the English government to acquire territory
on this continent, we perceive a complete recognition of the prin-
ciple which has been mentioned. The right of discovery given by
this commission is confined to countries ¢ then unknown to Chris-
tian people’; and of these countries Cabot was empowered to take
possession in the name of the King of England. Thus asserting a
right to take possession, notwithstanding the occupancy of the
natives, who were heathens, and, at the same time, admitting the
prior title of any Christian people, who may have made a previous
discovery.

§13. “The same principle continued to be recognized. The
charter granted to Sir Humphrey Gilbert, in 1578, authorizes him
to discover and take possession of such remote, heathen, and bar-
barous lands, as were not actually possessed by any Christian
prince or people. This charter was afterwards renewed to Sir
Walter Raleigh, in nearly the same terms.

§ 14. «“ By the charter of 1606, under which the first perma-
nent English settlement on this continent was made, James the
First granted to Sir Thomas Gates and others, those territories in
America lying on the sea-coast between the 834th and 45th degrees
of north latitude, and which either belonged to that monarch, or
were not then possessed by any other Christian prince or people.
The grantees were divided into two companies at their own request.
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The first, or southern colony was directed to settle between the
34th and 41st degrees of north latitude ; and the second, or north-
ern colony, between the 38th and 45th degrees.

§15. ¢ In 1609, after some expensive and not very successful
attempts at settlement had been made, a new and more enlarged
charter was given by the crown to the first colony, in which the
king granted to the ¢ Treasurer and Company of Adventurers of
the city of London for the first colony in Virginia,” in absolute
property, the lands extending along the sea-coast four hundred
miles, and into the land throughout from sea to sea. This
charter, which is a part of the special verdict in this cause, was
annulled so far as respected the rights of the company, by the
judgment of the Court of King’s Bench on a writ of quo war-
ranto ; but the whole effect allowed to this judgment was, to re-
vest in the crown the powers of government, and the title to the
lands within its limits.

§16. “ At the association of those who held under the grant
to the second or northern colony, a new and more enlarged
charter was granted to the Duke of Lenox and others, in 1620,
who were denominated the Plymouth Company, conveying to
them in absolute property all the lands between the 40th and
48th degrees of north latitude. Under this patent, New England
has been in a great measure settled. The company conveyed to
Henry Rosewell and others, in 1627, that territory which is now
Massachusetts ; and in 1628, a charter of incorporation, compre-
hending the powers of government, was granted to the purchas-
ers. A great part of New England was granted by this com-
pany, which, at length, divided their remaining lands among
themselves ; and, in 1635, surrendered their charter to the crown.
A patent was granted to Gorges for Maine, which was allotted
to him in the division of property. All the grants made by the
Plymouth Company, so far as we can learn, have been respected.

§ 17. “In pursuance of the same principle, the king, in 1664,
granted to the Duke of York the country of New England as far
south as the Delaware Bay. His royal highness transferred New
Jersey to Lord Berkeley and Sir George Carteret.

§18. «“In 1663, the crown granted to Lord Clarendon and
others the country lying between the 36th degree of north lati-
tude and the river St. Mathes; and in 1666, the proprietors ob-
tained from the crown a new charter, granting to them that prov-
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ince in the king’s dominions in North America, which lies from
36 degrees 30 minutes north latitude to the 29th degree, and
from the Atlantic Ocean to the South Sea.

§19. «“ Thus has our whole country been granted by the
crown while in the occupation of the Indians. These grants pur-
port to convey the soil, as well as the right of dominion, to the
grantees. In those governments which were denominated royal,
where the right to the soil was not vested in individuals, but re-
mained in the crown, or was vested in the colonial government,
the king claimed and exercised the right of granting lands, and of
dismembering the government at his will. The grants made out
of the two original colonies, after the resumption of .their charters
by the crown, are examples of this. The governments.of New
England, New York, New Jersey, Pennsylvania, Maryland, and
a part of Carolina were thus created. In all of them the soil,
at the time the grants were made, was occupied by the Indians.
Yet almost every title within those governments is dependent on
these grants. In some instances, the soil was conveyed by the
crown unaccompanied by the powers of government, as in the
case of the northern neck of Virginia. It has never been ob-
Jjected to this, or to any other similar grant, that the title as well
as possession was in the Indians when it was made, and that it
passed nothing on that account.

§ 20. ¢ These various patents cannot be considered as nulli-
ties; nor can they be limited to a mere grant of the powers of
government. A charter intended to convey political power only
would never contain words expressly granting the land, the soil,
and the waters. Some of them purport to convey the soil alone ;
and in those cases in which the powers of government as well
as the soil are conveyed to individuals, the crown has always
acknowledged itself to be bound by the grant. Though the
power to dismember regal governments was asserted and exer-
eised, the power to dismember proprietary governments was not
claimed. And, in some instances, even after the powers of gov-
ernment were revested in the crown, the title of the proprietors
to the soil was respected.

§21. « Charles the Second was extremely anxious to acquire
the property of Maine, but the grantees sold it to Massachusetts,
and he did not venture to contest the right of the colony to the
soil. The Carolinas were originally proprietary governments.
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In 1721, a revolution was effected by the people, who shook off
their obedience to the proprietors, and declared their dependence
immediately on the crown. The king, however, purchased the
-title of those who were disposed to sell. One of them, Lord
Carteret, surrendered his interest in the government, but retained
his title to the soil. That title was respected till the Revolution,
when it was forfeited by the laws of war.

§ 22. ¢ Further proofs of the extent to which this principle
has been recognized will be found in the history of the wars, ne-
gotiations, and treaties which the different nations claiming ter-
ritory in America have carried on, and held with each other.
The contests between the cabinets of Versailles and Madrid re-
specting the territory on the northern coast of the Gulf of Mex-
ico were fierce and bloody; and continued until the establish-
ment of a Bourbon on the throne of Spain produced such ami-
cable dispositions in the two crowns as to suspend or terminate
them. Betweeen France and Great Britain, whose discoveries,
as well as settlements, were nearly contemporaneous, contests
for the country actually covered by the Indians began as soon
as their settlements approached each other, and were continued
until finally settled, in the year 1763, by the treaty of Paris.

§23. ¢« Each nation had granted and partially settled the
country denominated by the French Acadiec and by the English
Nova Scotia. By the 12th article of the treaty of Utrecht, made
in 1703, his most Christian Majesty ceded to the Queen of Great
Britain ¢all Nova Scotia, or Acadie, with its ancient boundaries.’
A great part of the ceded territory was in possession of the In-
dians, and the extent of the cession could not be adjusted by the
commissioners to whom it was to be referred. The treaty of
Aix la Chapelle, which was made on the principle of the status
ante bellum, did not remove this subject of controversy. Corm-
missioners for its adjustment were appointed, whose very able
and elaborate, though unsuccessful arguments in favor of the
title of their respective sovereigns show how entirely each relied
on the title given by discovery to lands remaining in the posses-
sion of Indians.

§24. ¢ After the termination of this fruitless discussion, the
subject was transferred to Europe, and taken up by the cabinets
of Versailles and London. This controversy embraced not only
the boundaries of New England, Nova Scotia, and that part of
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Canada which adjoined those colonies, but embraced our whole
Western country also. France contended, not only that the St.
Lawrence was to be considered as the centre of Canada, but that
the Ohio was within that colony. She founded this claim on
discovery, and on having used that river for the transportation
of troops in a war with some Southern Indians. This river was
comprehended in the chartered limits of Virginia ; but, though
the right of England to a reasonable extent of country, in virtue
of her discovery of the sea-coast, and of the settlements she made
on it, was not to be questioned, her claim of all the lands to the
Pacific Ocean, because she had discovered the country washed
by the Atlantic, might, without derogating from the principle
recognized by all, be deemed extravagant. It interfered, too,
with the claims of France founded on the same principle. She
therefore sought to strengthen her original title to the lands in
controversy, by insisting that it had been acknowledged by
France in the 15th article of the treaty of Utrecht. The dispute
respecting the construction of that article has no tendency to
impair the principle, that discovery gave a title to lands still re-
maining in the possession of the Indians. Whichever title pre-
vailed, it was still a title to lands occupied by the Indians, whose
right of occupancy neither controverted, and neither had then
extinguished.

§25. ¢« These conflicting claims produced a long and bloody
war, which was terminated by the conquest of the whole country
east of the Mississippi. In the treaty of 1763, France ceded and
guaranteed to Great Britain all Nova Scotia, or Acadie, and
Canada, with their dependencies ; and it was agreed, that the
boundaries between the territories of the two nations in America
should be irrevocably fixed by a line drawn from the source of the
Mississippi, through the middle of that river and the lakes Mau-
repas and Pontchartrain, to the sea. This treaty expressly cedes,
and has always been understood to cede, the whole country on
the English side of the dividing line between the two nations,
although a great and valuable part of it was occupied by the
Indians. Great Britain, on her part, surrendered to France all
her pretensions to the country west of the Mississippi. It has
never been supposed that she surrendered nothing, although she
was not in actual possession of a foot of land. She surrendered
all right to acquire the country; and any after attempt to pur-
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chase it from the Indians would have been considered and treated
as an invasion of the territories of France.

§ 26. <« By the 20th article of the same treaty, Spain ceded
Florida, with its dependencies, and all the country she claimed
east or southeast of the Mississippi, to Great Britain. Great part
of this territory also was in possession of the Indians.

§ 27. « By a secret treaty, which was executed about the same
time, France ceded Louisiana to Spain ; and Spain has since retro-
ceded the same country to France. At the time both of its ces-
sion and refrocession, it was occupied chiefly by the Indians.

§ 28. ¢ Thus, all the nations of Europe who have acquired ter-
ritory on this continent have asserted in themselves, and have
recognized in others, the exclusive right of the discovery to appro-
priate the lands occupied by the Indians. Have the American
States rejected or adopted this principle ?

§29. ¢ By the treaty which concluded the war of our Revolu-
tion, Great Britain relinquished all claim, not only to the govern-
ment, but to the ¢ propriety and territorial rights of the United
States,” whose boundaries were fixed in the second article. By
this treaty, the powers of government, and the right to soil, which
had previously been in Great Britain, passed definitively to these
States. We had before taken possession of them, by declaring
independence ; but neither the declaration of independence, nor
the treaty confirming it, could give us more than that which we
before possessed, or to which Great Britain was before entitled.
It has never been doubted, that either the United States or the
several States had a clear title to all the lands within the boun-
dary lines described in the treaty, subject only to the Indian right
of occupancy, and that the exclusive power to extinguish that
right was vested in that government which might constitutionally
exercise it.

§ 30. “ Virginia, particularly, within whose chartered limits the
.land in controversy lay, passed an act, in the year 1779, declaring
her ¢exclusive right of pre-emption from the Indians of all the
lands within the limits of her own chartered territory, and that no
persons whatsoever have, or ever had, a right to purchase any
lands within the same from any Indian nation, except only per-
sons duly authorized to make such purchase, formerly for the use
and benefit of the colony, and lately for the Commonwealth.’
The act then proceeds to annul all deeds made by Indians to indi-
viduals for the private use of the purchasers.
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§ 31. “ Without ascribing to this act the power of annulling
vested rights, or admitting it to countervail the testimony fur-
nished by the marginal note opposite to the title of the law forbid-
ding purchases from the Indians, in the revisals of the Virginia
statutes, stating that law to be repealed, it may safely be consid-
ered as an unequivocal affirmance, on the part of Virginia, of the
broad principle, which had always been maintained, that the ex-
clusive right to purchase from the Indians resided in the govern-
ment.

§32. “In pursuance of the same idea, Virginia procecded, at
the same session, to open her land-office for the sale of that coun-
try which now constitutes Kentucky, a country every acre of
which was then claimed and possessed by Indians, who main-
tained their title with as much persevering courage as was ever
manifested by any people.

§ 83. ¢ The States having within their chartered limits different
portions of territory covered by Indians, ceded that territory, gen-
erally, to the United States, on conditions expressed in their deeds
of cession, which demonstrate the opinion, that they ceded the soil
as well as jurisdiction, and that in doing so, they granted a pro-
ductive fund to the government of the Union. The lands in con-
troversy lay within the chartered limits of Virginia, and were
ceded with the whole country northwest of the river Ohio. This
grant contained reservations and stipulations, which could only be
made by the owners of the soil ; and concluded with a stipulation,
that ¢ all the lands in the ceded territory, not reserved, should be
considered as a common fund, for the use and benefit of such of
the United States as have become, or shall become, members of
the confederation,’ &c., ¢ according to their usual respective pro-
portions in the general charge and expenditure, and shall be faith-
fully and dond fide disposed of for that purpose, and for no other
use or purpose whatsoever.” The ceded territory was occupied by
numerous and warlike tribes of Indians; but the exclusive right .
of the United States to extinguish their title, and to grant the soil,
has never, we believe, been doubted.

§ 34. ¢ After these States became independent, a controversy
subsisted between them and Spain respecting boundary. By the
treaty of 1795, this controversy was adjusted, and Spain ceded to
the United States the territory in question. This territory, though
claimed by both nations, was chiefly in the actual occupation of
Indians.
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© §35. «“The magnificent purchase of Louisiana was the pur-
chase from France of a country almost entirely occupied by
numerous tribes of Indians, who are in fact independent. Yet,
any attempt of others to intrude into that country would be con-
sidered as an aggression which would justify war.

§36. <« Our late acquisitions from Spain are of the same char-
acter; and the negotiations which preceded those acquisitions
recognize and elucidate the principle which has been received as
the foundation of all European title in America.

§37. ¢ The United States, then, have unequivocally acceded to
that great and broad rule by which its civilized inhabitants now
hold this country. They hold, and assert in themselves, the title
by which it was acquired. They maintain, as all others have
maintained, that discovery gave an exclusive right to extinguish
the Indian title of occupancy, either by purchase or by conquest;
and gave also a right to such a degree of sovereignty as the cir-
cumstances of the people would allow them to exercise.

§38. ¢« The power now possessed by the government of the
United States to grant lands resided, while we were colonies, in
the crown or its grantees. The validity of the titles given by
either has never been questioned in our courts. It has been exer-
cised uniformly over territory in possession of the Indians. The
existence of this power must negative the existence of any right
which may conflict with and control it. An absolute title to lands
cannot exist, at the same time, in different persons, or in different
governments. An absolute must be an exclusive title, or at least
a title which excludes all others not compatible with it, All our
institutions recognize the absolute title of the crown, subject only
to the Indian right of occupancy, and recognize the absolute title
of the crown to extinguish that right. This is incompatible with
an absolute and complete title in the Indians.”

YOL. 1. 2
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CHAPTER II.
ORIGIN AND BETTLEMENT OF VIRGINIA.

§89. Having thus traced out the origin of the title to the soil
of America asserted by the European nations, we may now enter
upon a consideration of the manner in which the settlements were
made, and of the political constitutions by which the various col-
onies were organized and governed. o

§ 40. For a long time after the discoveries of Cabot were made,
England from various causes remained in a state of indifference or
inactivity in respect to the territory thus subjected to her sway.!
Nearly a century elapsed before any effectual plan for planting any
colony was put into operation ; and indeed the ill success, not to
say entire failure, of the first expedition was well calculated to
abate any undue confidence in the value of such enterprises. In
1578, Sir Humphrey Gilbert, having obtained letters-patent from
Queen Elizabeth,? granting him and his heirs any lands discovered -
by him, attempted a settlement on the cold and barren shores of
Cape Breton and the adjacent regions, and exhausted his fortune
and lost his life in the fruitless labor.®* The brilliant genius of
Sir Walter Raleigh was captivated by the allurements of any
scheme which gave play to his romantic temper; and unmindful
of the digastrous fate of his half-brother, or gathering fresh
courage from the consciousness of difficulties, eagerly followed up
the original plan under a new patent from the crown.# To him
we are indebted for the first plantations in the South ;¢ and such
was the splendor of the description of the soil and climate and
productions of that region given by the first adventurers, that
Elizabeth was proud to bestow upon it the name of Virginia, and
thus to connect it with the reign of a virgin Queen.® But not-
withstanding the bri‘ght prospects thus held out, three successive

1 Robertson’s America, B. 9; Doug. Summ. 110, &c. .

2 1 Haz. Coll. 24.

3 Marshall’s Colon. 15, 16; Robertson’s America, B. 9.

¢ ] Haz. Coll. 33 ; Robertson’s America, B. 9. .

§ 1 Haz. Coll. 38-40; 2 Doug. Summ. 385.
6 Marsh. Colon. 17; Robertson’s America, B, 9.
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attempts under the auspices of Raleigh ended in a ruinous disas-
ter, and seemed but a presage of the hard fate and darkened for-
tunes of that gallant, but unfortunate gentleman.!
§ 41. The first permanent settlement made in America under
the auspices of England was under a charter granted to Sir
Thomas Gates and his associates by James the First, in the
fourth year after his accession to the throne of England? (in
1606). That charter granted to them the territories in America,
then commonly called Virginia, lying on the sea-coast between
the 34th and the 456th degrees of north latitude and the islands ad-
jacent within 100 miles, which were not belonging to or possessed
by any Christian prince or people. The associates were divided
into two companies, one of which was required to settle between
the 34th and 41st degrees of north latitude, and the other be-
tween the 38th and 45th degrees of north latitude, but not within
100 miles of the prior colony. By degrees the name of Virginia
was confined to the first or south colony.? The second assumed
the name of the Plymouth Company, from the residence of the
original grantees; and New England was founded under their
auspices.* Each colony had exclusive propriety in all the terri-
" tory within fifty miles from the first seat of their plantation.®
§ 42. Some of the provisions of this charter deserve a particu-
lar consideration from the light they throw upon the political
and civil condition of the persons who should become inhab-
itants of the colonies. The companies were authorized to en-
gage as colonists any of the subjects of England who should
be disposed to emigrate. All persons being English subjects
and inhabiting in the colonies, and every one of their children born
therein, were declared to have and possess all liberties, franchises,
and immunities, within any other of the dominions of the crown,
to all intents and purposes, as if they had been abiding and born
within the realm of England, or any other dominions of the
crown. The patentees were to hold the lands, &c., in the colony,
of the king, his heirs and successors, as of the manor of East
Greenwich in the county of Kent, in free and common socage
only, and not in capite; and were authorized to grant the same to

1 Robertson’s America, B. 9.

2 Marsh. Colon. 25; 1 Haz. Coll. 50 ; Robertson’s Amencn, B.9.

? 1 Haz Coll. 99; Robertson’s America, B. 9.

% Robertson’s America, B. 9. § 1 Haz. Coll. 50.
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the inhabitants of the colonies in such manner and form and for
such estates, as the council of the colony should direct.!

§43. In respect to political government, each colony was to
be governed by a local council, appointed and removable at the
pleasure of the crown, according to the royal instructions and
ordinances from time to time promulgated. These councils
were to be under the superior management and direction of an-
other council sitting in England. A power was given to expel
all intruders, and to lay a limited duty upon all persons traffick-
ing with the colony; and a prohibition was imposed upon all
the colonists against trafficking with foreign countries under the
pretence of trade from the mother country to the colonies.?

§ 44. The royal authority soon found a gratifying employment
in drawing up and establishing a code of fundamental regula-
tions for these colonies, in pursuance of the power reserved in
the charter. A superintending council was created in England.
The legislative and executive powers were vested in the presi-
dent and councils of the colonies ; but their ordinances were not
to touch life nor limb, and were in substance to conform to the
laws of England, and were to continue in force only until made
void by the crown, or the council in England. Persons com-
mitting high offences were to be sent to England for punish-
ment ; and subordinate offences were to be punished at the dis-
cretion of the president and council. Allegiance to the crown
was strictly insisted on ; and the Church of England established.?
The royal authority was in all respects made paramount ; and
the value of political liberty was totally overlooked, or deliber-
ately disregarded.

§ 45. The charter of the first or Virginia colony was succes-
gively altered in 1609 and 1612;* without any important change
in its substantial provisions, as to the civil or political rights of
the colonists. It is surprising, indeed, that charters securing such
vast powers to the crown, and such entire dependence on the
part of the emigrants, should have found any favor in the eyes
either of the proprietors or of the people. By placing the whole
legislative and executive powers in a council nominated by the

1 1 Haz. Coll. 50 ; Marsh. Colon. 25, 26 ; Robertson’s Amer. B. 9.

2 1 Haz. Coll. 50 ; Marsh. Colon. 26.

8 Marsh. Colon. 27, 28,

% 1 Haz. Coll. 58, 72 ; Marsh. Colon. 44, 45, 47 ; Robertson’s America, B. 9.
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crown, and guided by its instructions, every person settling in
America seems to have been bereaved of the noblest privileges
of a free man. But without hesitation or reluctance, the pro-
prietors of both colonies prepared to execute their respective
plans ; and under the authority of a charter, which would now
be rejected with disdain as a violent invasion of the sacred and
inalienable rights of liberty, the first permanent settlements of the
English in America were established. From this period the
progress of the two provinces of Virginia and New England
forms a regular and connected story. The former in the South,
and the latter in the North, may be considered as the original and
parent colonies, in imitation of which, and under whose shelter,
all the others have becn successively planted and reared.!

§ 46. The settlements in Virginia were earliest in point of
date, and were fast advancing under a policy, which subdivided
the property among the settlers, instead of retaining it in com-
mon, and thus gave vigor to private enterprise. As the colony
increased, the spirit of its members assumed more and more the
tone of independence ; and they grew restless and impatient for
the privileges enjoyed under the government of their native coun-
try. To quiet this uneasiness, Sir George Yeardley, then the
governor of the colony, in 1619, called & general assembly, com-
posed of representatives from the various plantations in the col-
ony, and permitted them to assume and exercise the high func-
tions of legislation.? Thus was formed and established the first
representative legislature that ever sat in America. And this
example of a domestic parliament to regulate all the internal
concerns of the country was never lost sight of, but was ever
afterwards cherished throughout America, as the dearest birthright
of freemen. So acceptable was it to the people, and so indispen-
sable to the real prosperity of the colony, that the council in Eng-
land were compelled, in 1621, to issue an ordinance, which gave
it a complete and permanent sanction.® In imitation of the con-
stitution of the British Parliament, the legislative power was
lodged partly in the governor, who held the place of the sover-
eign ; partly in a council of state named by the company; and

1 I quote the very words of Dr. Robertson throughout this passage for its spirit and
general truth. Robert. Hist. of America, B. 9. .

2 Robertson’s America, B 9; Marsh. Colon. ch, 2, p. 54.

8 Henning, Stat. 111; Stith’s Virg. App. No. 4, p. 321; 1 Chalm. Annals, 54.
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partly in an assembly composed of representatives freely chosen
by the pgople. Each branch of the legislature might decide by
a majority of voices, and a negative was reserved to the gov-
ernor. But no law was' to be in force, though approved by all
three of the branches of the legislature, until it was ratified by a
general court of the company, and returned under its seal to the
colony.! The ordinance further required the general assembly, as
also the council of state, ‘ to imitate and follow the policy of the
form of government, laws, customs, and manner of trial and other
administration of justice used in the realm of England, as near as
may be.” The conduct of the colonists, as well as the company,
soon afterwards gave offence to King James; and the disasters,
which accomplished an almost total destruction of the colony by
the successful inroads of the Indians, created much discontent
and disappointment among the proprietors at home. The king
found it no difficult matter to satisfy the nation that an inquiry
into their conduct was necessary. It was accordingly ordered ;
and the result of that inquiry, by commissioners appointed by
himself, was a demand on the part of the crown of a surrender
of the charters.? The demand was resisted by the company; a
quo warranto was instituted against them, and it terminated, as
in that age it might well be supposed it would, in a judgment,
pronounced in 1624 by judges holding their offices during his
pleasure, that the franchises were forfeited and the corporation
should be dissolved.?

§47. It does not appear that these proceedings, although they
have met with severe rebuke in later times, attracted any indig-
nation or sympathy for the sufferers on this occasion. The royal
prerogative was then viewed without jealousy, if not with favor ;
and the rights of Englishmen were ill defined and ill protected
under a reign remarkable for no great or noble objects. Dr. Rob-
ertson has observed, that the company, like all unprosperous so-
cieties, fell unpitied ;4 and the nation were content to forget the
prostration of private rights, under the false encouragements held
out of aid to the colony from the benignant efforts and future
counsels of the crown.

1 Robertson’s America, B. 9; Marsh. Colon. ch. 2, p. 56; 1 Haz. Coll. 131.
2 In 1623. See 1 Haz. Coll. 155.
$ Robertson’s America, B. 9; 1 Has, Coll. 183; Marsh. Colon. ch. 2, p. 60, 62;

Chalmers’s Annals.
* Robertson’s America, B. 9.
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§ 48. With the fall of the charter the colony came under the
immediate government and control of the crown itself; and the
king issued a special commission appointing a governor and twelve
counsellors, to whom the entire direction of its affairs was com-
mitted.! In this commission no representative assembly was men-
tioned ; and there is little reason to suppose that James the First,
who, besides his arbitrary notions of government, imputed the
recent disasters to the existence of such an assembly, ever
intended to revive it. While he was yet meditating upon a plan
or code of government, his death put an end to his projects, which
were better calculated to nourish his own pride and conceit, than
to subserve the permanent interests of the province.? Henceforth,
however, Virginia continued to be & royal province until the period
of the American Revolution.?

§ 49. Charles the First adopted the notions and followed out in
its full extent the colonial system of his father.# He declared the
colony to be a part of the empire annexed to the crown, and im-
mediately subordinate to its jurisdiction. During the greater part
of his reign, Virginia knew no other law than the will of the sov-
ereign, or his delegated agents; and statutes were passed and
taxes imposed without the slightest effort to convene a colonial
assembly. It was not until the murmurs and complaints which
such a course of conduct was calculated to produce had betrayed
the inhabitants into acts of open resistance to the governor, and
into a firm demand of redress from the crown against his oppres-
sions, that the king was brought to more considerate mecasures.
He did not at once yield to their discontents ; but pressed, as he
was, by severe embarrassments at home, he was content to adopt a
policy which would conciliate the colony and remove some of its
just complaints. He accordingly soon afterwards appointed Sir
William Berkeley governor, with powers and instructions which
breathed a far more benign spirit. He was authorized to proclaim,
that in all its concerns, civil as well as ecclesiastical, the colony
should be governed according to the laws of England. He was
directed to issue writs for electing representatives of the people,

1 1 Haz. Coll. 189.

2 Marsh. Colon. ch. 2, p. 63, 64 ; 1 Haz. Coll. 189.

8 1 Has. Coll. 220, 235.

¢ It seems that a charter was subsequently granted by.Charles the Second on the

10th of October, 1676, but it contained little more than an acknowledgment of the
colony as an immediate dependency of the crown. 2 Henning, Stat. 531, 532.
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who with the governor and council should form a general assem-
bly clothed with supreme legislative authority; and to establish
courts of justice, whose proceedings should be guided by the forms
of the parent country. The rights of Englishmen were thus in a
great measure secured to the colonists ; and under the government
of this excellent magistrate, with some short intervals of interrup-
tion, the colony flourished with a vigorous growth for almost forty
years.! The revolution of 1688 found it, if not in the practical
possession of liberty, at least with forms of government well cal-
culated silently to cherish its spirit.

§ 50. The laws of Virginia, during its colonial state, do not
exhibit as many marked deviations, in the general structure of its
institutions and civil polity, from those of the parent country, as
those in the Northern colonies. The common law was recognized
as the general basis of its jurisprudence ; and the legislature, with
some appearance of boast, stated, soon after the restoration of
Charles the Second, that they had ¢ endeavored, in all things, as
near as the capacity and constitution of this country would admit,
to adhere to those excellent and often refined laws of England, to
which we profess and acknowledge all due obedience and rever-
ence.”? The prevalence of the common law was also expressly
provided for in all the charters successively granted, as well. as
by the royal declaration, when the colony was annexed as a depen-
dency to the crown. Indeed, there is no reason to suppose, that
the common law was not in its leading features very acceptable to
the colonists ; and in its general policy the colony closely followed
in the steps of the mother country. Among the earliest acts of
the legislature we find the Church of England established as the
only true church ;3 and its doctrines and discipline were strictly
enforced. All non-conformists were at first compelled to leave the
colony, and a spirit of persecution was exemplified not far behind
the rigor of the most zealous of the Puritans. The clergy of the
Established Church were amply provided for by glebes and tithes,

1 Robertson’s America, B.9; Marsh. Amer. Col. ch. 2, pp. 65, 66, note. I have not
thought it necessary to advert particularly to the state of things during the disturbed
period of the Commonwealth. Henning, Virg. Stat. Introduction, p. 13, 14.

2 2 Henning, Stat. 43. Sir William Berkeley, in his answer to the questions of the
Lords Commissioners, in 1671. ¢ Contrary to the laws of England, we never did, nor
dare, to make any [law] only this, that no sale of land is good and legal, unless within
three months after the conveyance it be recorded.”

3 [Jefferson, Works, 1. 38; Life of Madison by Rives, I. 42; Bancroft, Hist. of
U. 8., L. 206 ; Terrett v. Taylor, 9 Cranch, 43.]
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and other aids. Non-residence was prohibited, and a due perform-
ance of parochial duties peremptorily required. The laws, indeed,
respecting the church, made a very prominent figure during the
first fifty years of the colonial legislation. The first law allowing
toleration to Protestant dissenters was in the year 1699, and merely
adopts that of the statute of the 1st William and Mary. Subject
to this, the Church of England seems to have maintained an ex-
clusive supremacy down to the period of the American Revolution.
Marriages, except in special cases, were required to be celebrated
in the parish church, and according to the rubric in the common-
prayer book. The law of inheritance of the parent country was
silently maintained down to the period of the American Revolu-
. tion ; and the distribution of intestate estates was closely fash-
ioned upon the same general model. Devises also were regulated
by the law of England ;! and no colonial statute appears to have
- been made on that subject until 1748, when one was enacted which
contains a few deviations from it, probably arising from local cir-
cumstances.? One of the most remarkable facts in the juridical
history of the colony is its steady attachment to entails. By an
act passed in 1705, it was provided, that estates-tail should no
longer be docked by fines or recoveries, but only by an act of the
legislature in each particular case. And though this was after-
wards modified, 80 as to allow entails to be destroyed in another
manner, where the estate did not exceed £200 sterling in value?
yet the general policy continued down to the American Revolution.
In this respect, the zeal of the colony to secure entails and per-
petuate inheritances in the same family outstripped that of the
parent country.

§51. At a very early period the acknowledgment and registry
of deeds and mortgages of real estate were provided for, and the
non-registry was deemed a badge of fraud.# The trial by jury,
although a privilege resulting from their general rights, was
guarded by special legislation. There was also an early declara-
tion, that no taxes could be levied by the governor without the
consent of the general assembly; and when raised, they were to

1 I refer upon these subjects to Henning, Stat. 122, 123, 144, 149, 155, 180, 240, 268,
277, 434 ; 2 Hen. Stat. 48, 50; 3 Hen. Stat. 150, 170, 360, 441.
2 5 Henning, Stat. 456.

% 3 Henning, Stat. 320, 516 ; 4 Hen. Stat. 400; 5 Hen. Stat. 414; 1 Tuck. Black.

Comm. App.
4 1 Henning, Stat. 248 ; 2 Hen. Stat. 98 ; 3 Hen. Stat. 321.
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be applied according to the appointment of the legislature. The
burgesses, also, during their attendance upon the assembly, were
free from arrest. In respect to domestic trade, a general freedom
was guaranteed to all the inhabitants to buy and sell to the greatest
advantage, and all engrossing was prohibited.! The culture of
tobacco seems to have been a constant object of solicitude ; and it
was encouraged by a long succession of acts, sufficiently evincing
the public feeling, and the vast importance of it to the prosperity
of the colony.? We learn from Sir William Berkeley’s answers to
the Lords Commissioners, in 1671, that the population of the
colony was at that time about 40,000 ; that the restrictions of the
navigation act, cutting off all trade with foreign countries, were
very injurious to them, as they were obedient to the laws. And
¢ this,” says he, ¢ is the cause why no small or great vessels are
built here ; for we are most obedient to all laws, whilst the New
England men break through, and men trade to any place that their
interest leads them.” This language is sufficiently significant of
the restlessness of New England under these restraints upon its
commerce. But his answer to the question respecting religious
and other instruction in the colony, would in our times create uni-
versal astonishment. ¢“I thank God,” says he, ¢there are no
Jree schools nor printing ; and I hope we shall not have these hun-
dred years; for learning has brought disobedience and heresy and
sects into the world, and printing has divulged them, and libels
against the best government. God keep us from both.”3 In 1680
a remarkable change was made in the colonial jurisprudence, by
taking all judicial power from the assembly, and allowing an
appeal from the judgments of the General Court to the King in
Council .4

1 1 Henning, Stat. 290.

2 See 1 Hen. Stat. 126, and Index, tit. Tobacco, in that and the subsequent volumes ;
2 Henning, Stat. 514.

8 2 Hen. Stat. 511, 512, 514, 517 ; 1 Chalm. Annals, 328; 3 Hutch. Collect. 496.
¢ Marsh. Colon. ch. 5, p. 163; 1 Chalm. Annals, 325.
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CHAPTER III.
ORIGIN AND SETTLEMENT OF NEW ENGLAND.

§ 52. WE may now advert in a brief manner to the history of
the Northern or Plymouth Company. That company pos-
sessed fewer resources and less enterprise than the Southern;
and though aided by men of high distinction, and among others,
by the public spirit and zeal of Lord Chief Justice Popham, its
first efforts for colonization were feeble and discouraging. Captain

‘John Smith, so well known in the history of Virginia by his
successful adventures under their authority, lent a transient
lustre to their attempts ; and his warm descriptions of the beauty
and fertility of the country procured for it from the excited
imagination of the Prince, afterwards King Charles the First, the
flattering name of New England,a name which effaced from it
that of Virginia, and which has since become dear beyond
expression to the inhabitants of its harsh but salubrious climate.!

§ 53. While the company was yet languishing, an event
occurred which gave a new and unexpected aspect to its pros-
pects. It is well known that the religious dissensions consequent
upon the Reformation, while they led to a more bold and free
spirit of discussion, failed at the same time of introducing a
corresponding charity for differences of religious opinion. Each
successive sect entertained not the slightest doubt of its own
infallibility in doctrine and worship, and was eager to obtain
proselytes, and denounce the errors of its opponents. If it had
stopped here, we might have forgotten, in admiration of the sin-
cere zeal for Christian truth, the desire of power, and the pride
of mind, which lurked within the inner folds of their devotion.
But, unfortunately, the spirit of intolerance was abroad, in all
its stern and unrelenting severity. To tolerate errors was to
sacrifice Christianity to mere temporal interests. Truth, and
truth alone, was to be followed at the hazard of all consequences ;
and religion allowed no compromises between conscience and

1 Robertson’s America, B. 10; Marsh. Amer. Col. ¢h..8, p. 77, 78; 1 Haz. Coll.
103, 147, 404 ; 1 Belknap’s New Hampshire, ch. 1.
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worldly comforts. Heresy was itself a sin of a deadly nature,
and to extirpate it was a primary duty of all who were believers
in sincerity and truth. Persecution, therefore, even when it
seemed most to violate the feelings of humanity and the rights
of private judgment, never wanted apologists among those of the
purest and most devout lives. It was too often received with
acclamations by the crowd, and found an ample vindication from
the learned and the dogmatists; from the policy of the civil
magistrate, and the blind zeal of the ecclesiastic. Each sect, as it
attained power, exhibited the same unrelenting firmness in put-
ting down its adversaries.! The papist and the prelate, the Puri-
tan and the Presbyterian, felt no compunctions in the destruction
of dissentients from their own faith. They uttered, indeed, loud
complaints of the injustice of their enemies, when they were
themselves oppressed ; but it was not from any abhorrence to
persecution itself, but of the infamous errors of the persecutors.
There are not wanting on the records of the history of these
times abundant proofs, how easily sects, which had borne every
human calamity with unshrinking fortitude for conscience’ sake,
could turn upon their inoffensive, but, in their judgment, erring
neighbors with a like infliction of suffering.? Even adversity
sometimes fails of producing its usual salutary effects of modera-
tion and compassion, when a blind but honest zeal has usurped
dominion over the mind. If such a picture of human infirmity
may justly add to our humility, it may also serve to admonish us
of the Christian duty of forbearance. And he who can look with
an eye of exclusive censure on such scenes, must have forgotten
how many bright examples they have afforded of the liveliest vir-
tue, the most persuasive fidelity, and the most exalted piety.

1 Dr. Robertson has justly observed, that not only the idea of toleration, but even
the word itself, in the sense now affixed to it, was then unknown.®* Sir James Mackin-
tosh, & name equally glorious in judicial and ethical philosophy, has remarked, that this
giant evil (the suppression of the right of private judgment in matters of religion) had
received a mortal wound from Luther, who, in his warfare with Rome, had struck a
blow against all haman authority, and unconsciously disclosed to mankind that they were
entitled, or rather bound, to form and utter their own opinions, and most of all, on the
most deeply interesting subjects. Dissertation on the Progress of Ethical Philosophy
(Phila. 1832), p. 36.

2 Robertson’s America, B. 10; 1 Belknap’s New Hampshire, ch. 3; 1 Chalm. An-
nals, p. 143, 145, 169, 189, 190, 191 ; 3 Hatch. Hist. Coll. 42.

® The whole passage deserves commendation for its catholic spirit. Robertson’s Ameri®a,
B. 10.
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§54. Among others who suffered persecutions from the
haughty zeal of Elizabeth, was a small sect called, from the
name of their leader, Brownists, to whom we owe the founda-
tion of the now widespread sect of Congregationalists or Inde-
pendents. After sufferings of an aggravated nature, they were
compelled to take refuge in Holland, under the care of their
pastor, Mr. John Robinson, a man distinguished for his piety,
his benevolence, and his intrepid spirit.! After remaining there
some years, they concluded to emigrate to America, in the hope
that they might thus perpetuate their religious discipline, and
preserve the purity of an apostolical church.2 In conjunction
with other friends in England, they embarked on the voyage
with a design of settlement on Hudson’s River in New York.
Bat, against their intention, they were compelled to land on the
shores of Cape Cod, in the depth of winter, and the place of
their landing was called Plymouth, which has since become so
celebrated as the first permanent settlement in New England.?
Not having contemplated any plantation at this place, they
had not taken the precaution to obtain any charter from the
Plymouth Company. The original plan of . their colony, how-
ever, is still preserved ;¢ and it was founded upon the basis of a
community of property, at least for a given space of time,a
scheme, as the event showed, utterly incompatible with the ex-
istence of any large and flourishing colony. Before their land-
ing, they drew up and signed a voluntary compact of govern-
ment, forming, if not the first, at least the best authenticated
case of an original social contract for the establishment of a na-
tion which is to be found in the annals of the world. Philoso-
phers and jurists have perpetually resorted to the theory of such
a compact, by which to measure the rights and duties of gov-
ernments and subjects ; but for the most part it has been treated
as an effort of imagination, unsustained by the history or prac-
tice of nations, and furnishing little of solid instruction for the
actual concerns of life. It was little dreamed of, that America
should furnish an example of it in primitive and almost patri-
archal simplicity. '

1 Belknap’s New Hampshire, ch. 3; 1 Doug. Summ. 369.

2 Morton’s Mem. 1 to 30.

¥ Robertson’s America, B. 10; Marsh. Amer. Col. ch. 3, p. 79, 80; Morton’s Mem.

31 to 35.
4 | Haz. Coll. 87, 88; Morton’s Mem. App. 373.
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§ 55. On the 11th of November, 1620, these humble but fear-
less adventurers, before their landing, drew up and signed an
original compact, in which, after acknowledging themselves sub-
jects of the crown of England, they proceed to declare: ¢ Hav-
ing undertaken, for the glory of God and the advancement of the
Christian faith and the honor of our king and country, a voyage
to plant the first colony in the northern parts of Virginia, we do
by these presents solemnly and mutually, in the presence of God
and of one another, covenant and combine ourselves together
into a civil body politic, for our better ordering and preservation
and furtherance of the ends aforesaid. And by virtue hereof do
enact, constitute, and frame such just and equal laws, ordinances,
acts, constitutions, and officers from time to time as shall be
thought most meet and convenient for the general good of the
colony; unto which we promise all due submission and obe-
dience.” This is the whole of the compact, and it was signed by
forty-one persons.! It is in its very essence & pure democracy ;
and in pursuance of it the colonists proceeded soon afterwards to
organize the colonial government, under the name of the Colony
of New Plymouth, to appoint a governor and other officers, and
to enact laws. The governor was chosen annually by the free-
men, and had at first one assistant to aid him in the discharge of
his trust.® Four others were soon afterwards added, and finally
the number was increased to seven.? The supreme legislative
power resided in, and was exercised by, the whole body of the
male inhabitants, every freeman, who was a member of the
church, being admitted to vote in all public affairs.* The num-
ber of settlements having increased, and being at a considerable
distance from each other, a house of representatives was estab-
lished in 1639 ;5 the members of which, as well as all other offi-
cers, were annually chosen. They adopted the common law of
England as the general basis of their jurisprudence, varying it
however from time to time by municipal regulations better
adapted to their situation, or conforming more exactly to their
" 11 Haz Coll. 119; Morton’s Mem. 37; Marsh. Colon. ch. 3, p. 80; Robertson’s
America, B. 10; 2 Hutch. Hist. 455.

2 Plymouth Laws (1685); 1 Haz. Coll. 404, 408,

$ Morton’s Mem. 110 ; Prince’s Annals, 225 ; 2 Hutch. Hist. 463, 465; 1 Haz. Coll.
404, 408, 411, 412.

* Robertson’s America, B. 10; 2 Hutch. Hist. 467 ; 1 Haz. Coll. 408, 411, 412, 414.
$ 2 Hutch. Hist. 463,

Google



cH. 1m.] PLYMOUTH COLONY LAWS. 81

stern notions of the absolute authority and universal obligation
of the Mosaic institutions.!

§56. The Plymouth colonists acted, at first, altogether under
the voluntary compact and association already mentioned. But
they daily felt embarrassments from the want of some general
authority, derived directly or indirectly from the crown, which
should recognize their settlement and confirm their legislation.
After several ineffectual attempts made for this purpose, they at
length succeeded in obtaining, in January, 1629, a patent from the
council established at Plymouth, in England, under the charter of
King James of 1620.2 This patent, besides a grant of the terri-
tory upon the terms and tenure of the original patent of 1620,
included an authority to the patentee (William Bradford) and his
associates, ¢ to incorporate by some usual or fit name and title him
or themselves, or the people there inhabiting under him or them,
and their successors, from time to time, to frame and make orders,
ordinances, and constitutions, as well for the better government of
their affairs here, and the receiving or admitting any into his or
their society, as also for the better government of his or their peo-
ple, or his or their people at sea in goirg thither or returning
from thence ; and the same to put or cause to be put in execution,
by such officers and ministers, as he or they shall authorize and
depute ; provided, that the said laws and orders be not repugnant
to the laws of England or the frame of government by the said
president and council [of Plymouth Company] hereafter to be
established.” 3

§57. This patent or charter seems never to have been con-
firmed by the crown ; 4 and the colonists were never, by any act of
the crown, created a body politic and corporate with any legisla-
tive powers. They, therefore, remained in legal contemplation a
mere voluntary association, exercising the highest powers and pre-
rogatives of sovereignty, and yielding obedience to the laws and
magistrates chosen by themselves.

! Robertson’s America, B. 10 ; 2 Hutch. Hist. 462, 463, 464 ; Hubbard’s Hist. ch. 10,
p- 62; Chalmers’s Annals, p. 88.

2 2 Hutch. Hist. 464, 479; 1 Haz. Coll. 298, 404, 468; 1 ChalmeruAnnnls, 97,98 ;
1 Holmes’s Annals, 201.

8 1 Haz. Coll. 298, 404.

4 Chalmers says (1 Chalm. Annals, 97) that * this patent was not confirmed by the
crown, though the contrary has been affirmed by the colonial historians.” See also

Marsh. Hist. Colon. ch. 3, 82, 83.
& Marsh. Hist. Colon, ch. 3, p. 82; 1 Chalm. Annals, 87, 88, 97.
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§ 58. The charter of 1629 furnished them, howerver, with the
color of delegated sovereignty, of which they did not fail to avail
themselves. They assumed under it the exercise of the most plen-
ary executive, legislative, and judicial powers, with but a momen-
tary scruple as to their right to inflict capital punishments.! They
were not disturbed in the free exercise of these powers, either
through the ignorance or the connivance of the crown, until after
the restoration of Charles the Second. Their authority under
their charter was then questioned; and several unsuccessful
attempts were made to procure a confirmation from the crown.
They continued to cling to it, until, in the general shipwreck of
charters in 1684, theirs was overturned. An arbitrary govern-
ment was then established over them in common with the other
New England colonies ; and they were finally incorporated into a
province with Massachusetts, under the charter granted to the lat-
ter by William and Mary in 1691.2

§ 59. It may not be without use to notice a few of the laws
which formed what may properly be deemed the fundamentals of
their jurisprudence. After providing for the manner of choosing
their governor and legislature, as above stated, their first attention
seems to have been directed to the.establishment of ¢ the free lib-
erties of the free-born people of England.” It was therefore
declared ® almost in the language of Magna Charta, that justice
should be impartially administered unto all, not sold, or denied ;
that no person should suffer “ in respect to life, limb, liberty, good
name, or estate, but by virtue or equity of some express law of
the General Court, or the good and equitable laws of our nation
suitable for us, in matters which are of a civil nature, (as by the
court here hath been accustomed,) wherein we have no particular
law of our own” ; and none should suffer without being brought
to answer by due course and process of law ; that in criminal and
civil cases there should be a trial by jury at all events upon a final
trial on appeal, with the right to challenge for just cause; and in
capital cases a peremptory right to challenge twenty jurors as in
England ; that no party should be cast or condemned, unless upon
the testimony of two sufficient witnesses, or other sufficient evi-

1 2 Hutch. Hist. 464, 465,467 ; Chalm. Annals, 88. [Palfrey, Hist. of New England,

1. 542]
2 2 Hutch. Hist. 479, 480; Chalm. Annals, 97, 98.
3 In 1636. Sce 1 Haz. Coll. 404, 408; Id. 178; Plymouth Colony Laws (edit.

1685); 1 Haz. Coll 411, 414, 419,
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dence or circumstances, unless otherwise specially provided by
law ; that all persons of the age of twenty-one years, and of sound
memory, should have power to make wills and other lawful aliena-
tions of their estate, whether they were condemned or excommuni-
cated, or other; except that in treason their personal estate
should be forfeited, but their real estate was still to be at their dis-
posal. All processes were directed to be in the king’s name.! All
trials in respect to land were to be in the county where it lay ; and
all personal actions where one of the parties lived; and lands
and goods were liable to attachment to answer the judgment ren-
dered in any action. All lands were to descend according to the
free tenure of lands of East Greenwich, in the county of Kent;
and all entailed lands according to the law of England. All the
sons were to inherit equally, except the eldest, who was to have a
double share. If there were no sons, all the daughters were to
inherit alike. Brothers of the whole blood were to inherit; and
if none, then sisters of the whole blood. All conveyances of land
were to be by deed only, acknowledged before some magistrate,
and recorded in the public records. Among capital offences were
enumerated, without any discrimination, idolatry, blasphemy, trea-
son, murder, witchcraft, bestiality, sodomy, false witness, man-steal-
ing, cursing or smiting father or mother, rape, wilful burning of
houses and ships, and piracy ; while certain other offences of a
nature quite as immoral and injurious to society, received a far
more moderate punishment. Undoubtedly a reverential regard
for the Scriptures placed the crimes of idolatry, blasphemy, and
false witness, and cursing and smiting father and mother, among
the capital offences. And, as might well be presumed from the
religious sentiments of the people, ample protection was given to
the church; and the maintenance of a public orthodox ministry
and of public schools was carefully provided for.2

§60. Compared with the legislation of some of the colonies
during an equal period, the laws of the Plymouth Colony will be
found few and brief. This resulted in some measure from the nar-
row limits of the population and business of the colony; but in a
greater measure from their reliance in' their simple proceedings
upon the general principles of the common law.

11 Haz. Coll. 473 ; Plymouth Colony Laws (1688), p. 16.

* More ample information upon all these subjects will be furnished by an examination
of the Plymouth Colony Laws, first printed in 1685.

VOL. I. 3
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CHAPTER 1V.
MASSACHUSETTS.

§ 61. ABout the period when the Plymouth colonists completed
their voyage, (1620,) James the First, with a view to promote
more effectually the interests of the second or northern company,
granted ! to the Duke of Lenox and others of the company a new
charter, by which its territories were extended in breadth from the
40th to the 48th degree of north latitude ; and in length by all the
breadth aforesaid throughout the mainland from sea to sea, ex-
cluding, however, all possession of any other Christian prince, and
all lands within the bounds of the southern colony.? To the ter-
ritory thus bounded he affixed the name of New England, and to
the corporation itself so created the name of ¢ The Council estab-
lished at Plymouth in the county of Devon, for the planting, ruling,
ordering, and governing of New England in America.”® The
charter contains the names of the persons who were to constitute
the first council, with power to fill vacancies and keep up a per-
petual succession of counsellors to the number of forty. The
power to purchase, hold, and sell lands, and other usual powers
of corporations, are then conferred on them, and special authority
to make laws and ordinances to regulate the admission and trade
of all persons with the plantation; to dispose of their lands; to
appoint and remove governors and other officers of the plantation ;
to establish all manner of orders, laws and directions, instructions,
forms and ceremonies of government and magistracy, so that the
same be not contrary to the laws and statutes of England ; to cor-
rect, punish, pardon, govern,and rule all inhabitants of the colony
by such laws and ordinances, and in defect thereof, in cases of
necessity, according to the good discretions of their governors and
officers respectively, as well in cases capital and criminal as civil,
both marine and others, so always that the same ordinances and
proceedings be, as near as conveniently may be, agreeable to the
laws, statutes, government, and policy of England ; and finally to

1 Nov. 8, 1620; 1 Doug. Summ. 406, &c.
2 1 Haz. Coll. 103, 105, &e. 8 1 Haz. Coll. 99, 103, 106, 110, 111.
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regulate trade and traffic to and from the colony, prohibiting the
same to all persons not licensed by the corporation.! The charter
further contains some extraordinary powers in cases of rebellion,
mutiny, misconduct, illicit trade, and hostile invasions, which it is
not necessary to particularize. The charter also declares that all
the territory shall be holden of the crown, as of the royal manor
of East Greenwich, in Kent County, in free and common socage,
and not in capite, nor by knight service ;2 and that all subjects,
inhabitants of the plantation, and their children and posterity born
within the limits thereof, shall have and enjoy all liberties and
franchises and immunities of free denizens and natural subjects
within any other of the dominions of the crown, to all intents and
purposes, as if they had been abiding and born within the kingdom
of England, or any other dominions of the crown.® The charter
also authorized the council to transport to the plantation any sub-
jects, or strangers who were willing to become subjects and live
under the king’s allegiance. But it prohibited papists to be trans-
ported, by requiring all persons going there to take the oath of
supremacy, and authorizing the president of the council to admin-
ister the oath.t

§62. Some of the powers granted by this charter were alarm-
ing to many persons, and especially those which granted a
monopoly of trade.b The efforts to settle a colony within the ter-
ritory were again renewed, and again were unsuccessful® The
spirit of religion, however, soon effected what the spirit of com-
merce had failed to accomplish. The Puritans, persecuted at
home, and groaning under the weight of spiritual bondage, cast a
lohging eye towards America as an ultimate retreat for themselves
and their children. They were encouraged by the information
that the colonists at Plymouth were allowed to worship their Crea-
tor according to the dictates of their consciences, without moles-
tation. They opened a negotiation, through the instrumentality
of a Mr. White, a distinguished non-conforming minister, with the
council established at Plymouth; and in March, 1627, procured
from them a grant, to Sir Henry Rosewell and others, of all that
part of New England lying three miles south of Charles River and

11 Haz Coll. 109, 110, 112, 113, 141,

3 Ibid. 111. ¢ Ibid. 117,

¢ Ibid. 117.

§ Marsh. Colon. ch. 3, p. 83; Chalm. Annals, p. 81, 83.
¢ Robertson’s America, B. 10; Chalm. Annals, 90.
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three miles north of Merrimack River, extending from the Atlantic
to the South Sea.!

§ 63. Other persons were soon induced to unite with them, if a
charter could be procured from the crown which should secure to
the adventurers the usual powers of government. Application was
made for this purpose to King Charles, who accordingly, in March,
1628, granted to the grantees and their associates the most ample
powers of government. The charter confirmed to them the terri-
tory already granted by the council established at Plymouth, to be
holden of the crown, as of the royal manor of East Greenwich,
“in free and common socage, and not in capite, nor by knight’s
service, yielding to the crown one fifth part of all ore of gold and
silver,” &c., with the exception, however, of any part of the terri-
tory actually possessed or inhabited by any other Christian prince
or state, or of any part of it within the bounds of the southern
colony [of Virginia] granted by King James. It also created the
associates a body politic by the name of ¢ The Governor and Com-
pany of the Massachusetts Bay in New England,” with the usual
powers of corporations. It provided that the government should
be administered by a governor, a deputy-governor, and eighteen
assistants, from time to time elected out of the freemen of the com-
pany, which officers should have the care of the general business
and affairs of the lands and plantations, and the government of
the people there ; and it appointed the first governor, deputy-gov-
ernor, and assistants by name. It further provided that a court
or quorum for the transaction of business should consist of the
governor, or the deputy-governor, and seven or more assistants,
which should assemble as often as once a month for that purpose,
and also that four great general assemblies of the company should
be held in every year. In these great and general assemblies,
(which were composed of the governor, deputy, assistants, and
freemen present,) freemen were to be admitted free of the com-
pany, officers were to be elected, and laws and ordinances for the
good and welfare of the colony made; ¢ 8o as such laws and ordi-
nances be not contrary or repugnant to the laws and statutes of this
our realm of England.” At one of these great and general assem-
blies held in Easter Term, the governor, deputy, and assistants,

1 These are not the descriptive words of the grant, but a statement of the substance

of it. The grant is recited iu the charter in Hutchinson’s Collection, p. 1, &c., and in
the Colonial and Province Laws of Masesachusetts, printed in 1814.
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and other officers were to be annually chosen by the company
present. The company were farther authorized to transport any
subjects or strangers willing to become subjects of the crown to
the colony, and to carry on trade to and from it, without custom
or subsidy for seven years, and were to be free of all taxation of
imports or exports to and from the English dominion for the space
of twenty-one years, with the exception of a five per cent duty.
The charter further provided that all subjects of the crown who
should become inhabitants, and their children born there, or on
the seas going or returning, should enjoy all liberties and immuni-
ties of free and natural suhjects, as if they and every of them were
born within the realm of England. Full legislative authority was
also given, suhject to the restriction of not being contrary to the
laws of England, as also for the imposition of fines and mulcts
““according to the course of other corporations in England.”?!
Many other provisions were added, similar in substance to those
found in the antecedent colonial charters of the crown.

§ 64. Such were the original limits of the colony of Massachu-
setts Bay, and such were the powers and privileges conferred on
it. It is observable that the whole structure of the charter pre-
supposes the residence of the company in England, and the trans-
action of all its business there. The experience of the past had
not sufficiently instructed the adventurers that settlements in
America could not be well governed by corporations resident
abroad ;2 or if any of them had arrived at such a conclusion, there
were many reasons for presuming that the crown would be jealous
of granting powers of so large a nature, which were to be exer-
cised at such a distance as would render control or responsibility
over them wholly visionary. They were content, therefore, to get
what they could, hoping that the future might furnish more ample
opportunities for success; that their usurpations of authority
would not be closely watched ; or that there might be a silent
indulgence, until the policy of the crown might feel it a duty to
yield, what it was now useless to contend for, as a dictate of wis-
dom and justice.? The charter did not include any clause provid-
ing for the free exercise of religion or the rights of conscience,
(as has been often erroneously supposed.)* It gave authority to

1 Hatch. Coll. p. 1-23; 1 Has. Coll. 239 ; 1 Chalm. Annals, p. 137,

2 Chalm. Annals, 81 ; Robertson’s Hist. Americs, B. 10.

3 Robertson’s America, B. 10; 1 Chalm. Annals, 141.
¢ 1 Chalmers’s Annals, 141 ; Robertson's America, B. 10, and note.
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the governor and other officers to administer the oath of suprem-
acy, thereby probably intending to discourage the settlement of
papists in the colony.! But there is nothing in it which exhibits
on the part of the monarch any disposition to relax in favor of the
Puritans the severe maxims of conformity so characteristic of his
reign.3 The first emigrants, however, paid no attention to this cir-
cumstance ; and the very first church planted by them was inde-
pendent in all its forms,and repudiated every connection with
Episcopacy or a liturgy.8

§ 65. But a bolder step was soon afterwards taken by the com-
pany itself. It was ascertained that little success would attend
the plantation, so long as its affairs were under the control of a
distant government, knowing little of its wants, and insensible to
its difficulties.* Many persons, indeed, possessed of fortune and
character, warmed with religious zeal, or suffering under religious
intolerance, were ready to embark in the enterprise, if the corpo-
ration should be removed, so that the powers of government might
be exercised by the actual settlers.® The company had already
become alarmed at the extent of their own expenditures,and there
were but faint hopes of any speedy reimbursement. They enter-
tained some doubts of the legality of the course of transferring the
charter. But at length it was determined, in August, 1629, ¢ by
the general consent of the company,that the government and
patent should be settled in New England.” ¢ This resolution
infused new life into the association ; and the next election of offi-
cers was made from among those proprietors who had signified an
intention to remove to America. The government and charter
were accordingly removed; and henceforth the whole manage-
ment of all the affairs of the colony was confided to persons and
magistrates resident within its own bosom. The fate of the col-
ony was thus decided ; and it grew with a rapidity and strength
that soon gave it a great ascendency among the New England set-
tlements, and awakened the jealousy, distrust, and -vigilance of the
parent country.

1 But see 1 Grahame, Hist ch. 1, p. 243, note. .

2 Robertson’s America, Book 10, and note ; 1 Chalm. Annals, 141. N,

3 Robertson’s America, B. 10; Hutch. Coll. 201 ; 1 Chalm. Annals, 143, 144, 145.

¢ 1 Chalmers’s Annals, 94, 95. i

6 1 Hutch. Hist. 12, 13; 1 Chalmers’s Ann. 150, 151. )

¢ 1 Hatch. Hist. 13; Hutch. Coll. 25, 26; Robertson’s America, B. 10; Marsh.
Colonies, ch. 3, p. 89; 1 Holmes’s Aonals, 197 ; 1 Chalm. Annals, 150.
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§ 66. It has been justly remarked, that this transaction stands
alone in the history of English colonization.! The power of the
corporation to make the transfer has been seriously doubted, and
even denied.? But the boldness of the step is not more striking
than the silent acquiescence of the king in permitting it to take
place. The proceedings of the royal authority a few years after
sufficiently prove that the royal acquiescence was not intended as
any admission of right. The subsequent struggles between the
crown and the colony, down to the overthrow of the charter, under
the famous quo warranto proceedings, in 1684, manifest a disposi-
tion on the part of the colonists to yield nothing which could be
retained ; and, on the part of the crown, to force them into absolute
subjection.

§ 67. The government of the colony, immediately after the
removal of the charter, was changed in many important features ;
but its fundamental grants of territory, powers, and privileges
were eagerly maintained in their original validity.? It is true, as
Dr. Robertson has observed,! that, as soon as the Massachusetts
emigrants had landed on these shores, they considered themselves,
for many purposes, as a voluntary association, possessing the
natural rights of men to adopt that mode of government which
was most agreeable to themselves, and to enact such laws as were
conducive to their own welfare. They did not, indeed, surrender
up their charter, or cease to recognize its obligatory force.® But
they extended their acts far beyond its expression of powers; and,
while they boldly claimed protection from it against the royal
demands and prerogatives, they nevertheless did not feel that it
furnished any limit-upon the freest exercise of legislative, execu-
tive, or judicial functions. They did not view it as creating an
English corporation, under the narrow construction of the com-
mon law, but as affording the means of founding a broad political
government, subject to the crown of England, but yet enjoying
many exclusive privileges.

1 Robertson’s America, B. 10.

3 See 1 Hatch. Hist. 410, 415; 1 Chalmers’s Annals, 139, 141, 142, 148, 151, 173,

3 1 Hutch. Hist. 25 ; Hutch. Coll. 199, 200, 208, 205, 207.

¢ Robertson’s America, B. 10,

§ Hutch. Coll 199, 203.

¢ 1 Hatch. Hist. 35, 36, 37, 410, 507, 529; Hutch. Coll. 196, 199, 200, 203, 205,
207, 329, 330, 417, 418, 420, 477 ; 1 Hutch. Hist. 410, 415; 1 Chalmers’s Annals, 151,
153, 157, 161 ; Robertson’s America, B. 10; Marsh. Hist. Colon. ch. 5, 139.

Google



40 HISTORY OF THE COLONIES. [Book L

§ 68. The General Court, in their address to Parliament, in
1646, in answer to the remonstrance of certain malecontents, used
the following language : 1 ¢ For our government itself, it is framed
according to our charter and the fundamental and common laws
of England, and carried on according to the same, (taking the
words of eternal truth and righteousness along with them, as that
rule by which all kingdoms and jurisdictions must render account
of every act and administration in the last day,) with as bare
allowance of the disproportion between such an ancient, populous,
wealthy kingdom, and so poor an infant, thin colony, as common
reason can afford.” And they then proceeded to show the truth
of their statement by drawing a parallel, setting down in one
column the fundamental and common laws and customs of Eng-
land, beginning with Magna Charta, and in a corresponding
column their own fundamental laws and customs. Among other
parallels, after stating that the supreme authority in England is in
the high court of Parliament, they stated : ¢ The highest authority
here is in the General Court, both by our charter and by our own

_ positive laws.”
- §69. For three or four years after the removal of the charter, the
governor and assistants were chosen, and all the business of the
government was transacted, by the freemen assembled at large in a
General Court. But the members having increased, so as to make
a general assembly inconvenient, an alteration took place, and in
1634 the towns sent representatives to the General Court. They
drew up a general declaration that the General Court alone had
power to make and establish laws and to elect officers, to raise
moneys and taxes, and to sell lands; and that therefore every
town might choose persons as representatives, not exceeding two,
who should have the full power and voices of all the freemen,
except in the choice of officers and magistrates, wherein every
freeman was to give his own vote.3 The system thus proposed
was immediately established by common consent,? although it is
nowhere provided for in the charter; and thus was formed the
second house of representatives (the first being in Virginia) in

11 Hutch. Hist. 145, 146; Hatch. Coll. 199, &c. [See Palfrey, Hist. of New
England, II. 174.]

2 Robertson’s America, B. 10; 1 Hutch. Hist. 35, 36, 203 ; 1 Haz. Coll. 320.

% Col. and Province Laws (1814), ch, 35, p. 97 ; Hutch, Coll. 203, &c.; 1 Hatch.
Hist. 449.
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any of the colonies.! At first, the whold of the magistrates (or
assistants) and the representatives sat together, and acted as one
body in enacting all laws and orders ; but at length,in 1644, they
separated into two distinct and independent bodies, each of which
possessed a negative upon the acts of the other? This course of
proceeding continued until the final dissolution of the charter.

§ 70. It may be well to state, in this connection, that the council
established in Plymouth in a very short period after the grant of
the Massachusetts charter (in 1635) finally surrendered their own
patent back to the crown. They had made other grants of terri-
tory, which we shall hereafter have occasion to notice, which had
greatly diminished the value as well as importance of their char- -
ter. But the immediate cause of the surrender was the odious
extent of the monopolies granted to them, which roused the atten-
tion of Parliament and of the nation at large, and compelled them
to resign what they could scarcely maintain against the strong
current of public opinion. The surrender, so far from working
any evil, rather infused new life into the colonies which sprung
from it, by freeing them from all restraint and supervision by a su-.
perior power, to which they might perhaps have been held account-
able.? Immediately after this surrender legal proceedings were
instituted against the proprietors of the Massachusetts charter.
Those who appeared were deprived of their franchises. But for-
tunately the measure was not carried into complete execution
against the absent proprietors acting under the charter in
America.t
" §71. After the fall of the first colonial charter in 1684, Mas-
sachusetts remained for some years in a very disturbed state under
the arbitrary power of the crown. At length a new charter was
in 1691 granted to the colony by William and Mary; and it
henceforth became known as a province, and continued to act
under this last charter until after the Revolution. The charter
comprehended within its territorial limits all the old colony of the

1 1 Hatch. Hist. 85, 36, 87, 94, note, 449 ; 1 Holmes’s Annals, 222; 1 Haz Coll. 320,
321; 1 Chalmers’s Annals, 157, [Palfrey, Hist. of New England, L. 371.]

2 | Hutch. Hist. 449; 1 Chalmers's Annals, 166 ; Col. and Province Laws (1814),
ch. 31, p. 88 ; Hutch. Coll. 205; 1 Doug. Summ. 431.

8 | Holmes’s Annals, 227 ; 1 Has. Coll. 390, 393 ; 1 Chalmers’s Annals, 94, 95, 99.

4 1 Holmes's Annals, 227 ; Hutch. Coll. 101, 104; 2 Haz. Coll. 423, 425; 3 Chal-
mers’s Annals, 161.

$ 1 Holmes’s Annals, 412,
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Massachusetts Bay, the colony of New Plymouth, the province of
Maine, the territory called Acadie, or Nova Scotia, and all the
lands lying between Nova Scotia and Maine ; and incorporated
the whole into one province by the name of the Province of the
Massachusetts Bay in New England, to be holden as of the royal
manor of East Greenwich, in the county of Kent. It confirmed
all prior grants made of lands to all persons, corporations, col-
leges, towns, villages, and schools. It reserved to the crown the
appointment of the governor, and lieutenant-governor, and secre-
tary of the province, and all the officers of the Court of Admi-
ralty. 1t provided for the appointment annually of twenty-eight
counsellors, who were to be chosen by the General Court, and
nominated the first board. The governor and counsellors were
to hold a council for the ordering and directing of the affairs of
the province. The governor was invested with authority, with
the advice and consent of the council, to nominate and appoint
¢ judges, commissioners of oyer and terminer, sheriffs, provosts,
marshals, justices of the peace, and other officers to the council
and courts of justice belonging.”” The governor was also invested
with the command of the militia, and with power to appoint any
chief commander or other officer or officers ; to train, instruct,
exercise, and govern the militia, to lead them in war, and to use
and exercise the law martial in time of actual war, invasion, or
rebellion. He had‘also the power of calling the General Court,
and of adjourning, proroguing, and dissolving it. He had also
a negative upon all laws passed by the General Court. The Gen-
eral Court was to assemble annually on the last Wednesday of
May, and was to consist of the governor and council for the time
being, and of such representatives being freeholders as should be
annually elected by the freeholders in each town, who possessed a
freehold of forty shillings’ annual value, or other estate to the
value of forty pounds. Each town was entitled to two representa-
tives ; but the General Court was from time to time to decide on
the number which each town should send. The General Court
was invested with full authority to erect courts, to levy taxes, and
make all wholesome laws and ordinances,  so as the same be not
repugnant or contrary to the laws of England”; and to settle
annually all civil officers whose appointment was not otherwise
provided for. All laws, however, were to be sent to England for
approbation or disallowance ; and if disallowed, and so signified
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under the sign manual and signet, within three years, the same
thenceforth to cease and become void; otherwise to continue in
force according to the terms of their original enactment. The
General Court was also invested with authority to grant any lands
in the colonies of Massachusetts, New Plymouth, and province of
Maine, with certain exceptions. The governor and council were
invested with full jurisdiction as to the probate of wills and grant-
ing administrations. The governor was also made commander-in-
chief of the militia with the usual martial powers; but was not to
exercise martial law without the advice of the council. In case
of his death, removal, or absence, his authority was to devolve on
the lieutenant-governor, or, if his office was vacant, then on the
council. With a view also to advance the growth of the province
by encouraging new settlements, it was expressly provided that
there should be ‘“a liberty of conscience allowed in the worship
of God to all Christians except Papists”’ ; and that all subjects
inhabiting in the province and their children born there, or on the
seas going or returning, should have all the liberties and immuni-
ties of free and natural subjects, as if they were born within the
realm of England. And in all cases an appeal was allowed from
the judgments of any courts of the province to the King in the
Privy Council in England, where the matter in difference exceeded
three hundred pounds sterling. And finally there was a reserva-
tion of the whole admiralty jurisdiction to the crown, and of a
right to all subjects to fish on the coasts.! Considering the spirit
of the times, it must be acknowledged that, on the whole, this
charter contains a liberal grant of authority to the province, and
a reasonable reservation of the royal prerogative. It was hailed
with sincere satisfaction by the colony, after the dangers which
had for so long a time menaced its liberties and its peace.?

§ 72. In reviewing the laws passed by the Legislature of Mas-
sachusetts during its colonial state, the first and most important
consideration is the early care with which the public rights of
the inhabitants were declared and established. No man’s life,
person, honor, or good name was to be affected ; no man was to
be deprived of his wife or children or estate, unless by virtue or -

1 The charter will be found at large in the Colony and Province Laws of Massachu-
setts, printed in 1814. Tts subatance is well summed up in 1 Holmes’s Annals, 436.

Under the first charter the admiralty jurisdiction was exercised by the Colonial Com-

mon Law Courts, even in capital cases. 1 Hutch. 451.
2 1 Hatch. Hist. 415, 416.

Google



44 HISTORY OF THE COLONIES. ' [BooKk L

equity of some express law of the General Court, ¢ or, in case of a
defect of a law in any particular case, by the Word of God ; and
in capital cases, or in cases of dismembering or banishment ac-
cording to that Word, to be judged of by the General Court.””?
No persons but church-members were allowed to become freemen ;
and all persons of twenty-one years of age were allowed to dis-
pose of their estate by will or any proper conveyance.? All con-
veyances were to be by deed acknowledged and recorded in the
public records.?2 All lands and hereditaments were declared free
from all fines and forfeitures. Courts of law were established,
and local processes provided for.t The trial by jury in civil and
criminal cases was secured.® Wager of law was not allowed but
according to law, and according to the precept in Exodus (xxii. 8).
Difficult cases of law were finally determinable in the Court of
Assistants or in the General Court, by appeal or petition. In
criminal cases where the law prescribed no penalty, the judges
had power to inflict penalties ¢ According to the rule of God’s
Word.” ¢ Treason, murder, poisoning, arson, witchcraft, sodomy,
idolatry, blasphemy, man-stealing, adultery, false witness, con-
spiracy and rebellion, cursing or smiting of parents by children,
being a stubborn or rebellious son, burglary, and rape (in partic-
ular circumstances) were offences punishable with death.” For
the severity of some of these punishments the General Court ex-
pressly justified themselves by the language of the Scriptures.
But theft was not punished with death, because, as they said,
“we read otherwise in the Scriptures” ;® and many other crimes
of a heinous nature were suffered to pass with a moderate pun-
ishment.? Hutchinson has well observed, that ¢“in punishing
offences they professed to bhe governed by the judicial laws of
Moses, but no further than those laws were of a moral nature,” 10
Marriages were celebrated exclusively by magistrates during the

1 Hutch. Coll. 201.

2 Ant. Col. and Prov. Laws, ch. 4, p. 44 ; ch. 104, p. 204,

8 Ant. Col. and Prov. Laws, ch. 1, p. 41; ch. 28, p. 85 ; 1 Hutch. Hist. 455.

¢ Hautch. Coll. 203, 205.

5 1 Hutch. 450 ; Hatch. Coll. 203, 205.

¢ Hutch. Coll. 205.

7 Ant. Col. and Prov. Laws, ch. 18, p. 58, 59, 60 ; 1 Hutch. Hist. 440, 441, 442; 1
Belk. New Hampshire, ch. 4, p. 66.

8 Hatch. Coll. 205.

9 1 Hutch. Hist. 442, 443, 444 ; Ant. Col. and Prov. Laws, ch, 17, p. 56.

19 1 Hutch. Hist. 435, 439.
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first charter; though afterwards there was a concurrent power
given to the clergy.! Divorces a mensa et thoro seem not to have
been in use during the period of the first charter; but for the
same causes for which such a divorce might be granted by the
spiritual courts, a divorce a vinculo was granted. Female adultery
was a sufficient cause ; but male adultery not.2 In tenderness to
the marriage state, a man who struck his wife, or a woman her
husband, was liable to a fine.? .

§ 73. In the beginning the county courts had jurisdiction of
the testamentary matters, and real estate was at first treated as
mere dona in the civil law. When a positive rule was made, all
the estate was (apparently with some reference to the Mosaic
law) made subject to distribution ; the widow had such part of
the estate as the court held just and equal; and the rest was di-
vided among- the children or other heirs, the eldest son having a
double portion,* and the daughters, where there were no sons,
inheriting as coparceners, unless the court otherwise should de-
termine.> If the party died insolvent, his estate was distributed
among all his creditors, there not being any preference of any
debts by judgment or specialty.®

The law of inheritance was thus, as we see, altered from that
of England from the beginning; and yet, strangely enough, the
General Court, in their answer in 1646, considered their canon
of descent as parallel to the English law, and expounded it by
the same terms, ¢ the eldest son is preferred before the younger
in the ancestor’s inheritance,”” when in reality he had only a
double portion, and the estate was partible among all the chil-
dren. Their land being by the charter held, as of the manor of
East Greenwich, in free and common socage, they attributed to
it the gavelkind quality of not being forfeited for felony or trea-
_son ; and the convict might, therefore, even after sentence, dispose
of it by will.® Estates tail were recognized, and in such cases
the heir took per formam doni, according to the common law, and
not all the children as one heir.?

1 1 Hutch. Hist. 444. 2 1 Hutch. Hist, 445.

3 1 Hutch. Hist. 445. 4 1 Hutch. Hist. 446.

6 Ant. Col. and Prov. Laws, ch. 104, p. 205,

¢ 1 Hatch. Hist. 446.

7 Hutch. Coll. 207; 1 Hutch. Hist. 447; Ant. Col. and Prov. Laws, ch. 104, p.
205.

8 1 Hutch. Hist. 447. 9 1 Hutch. Hist, 447.
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§ 74. In respect to ecclesiastical concerns, they made ample
provision for their own church, (meaning the Congregational
Church,) exclusive of all others. In their parallel in 1646, they
quote the provision of Magna Charta, that ¢ the church shall
enjoy all her liberties,” and, dropping all suggestion of the real
differences of their own church establishment from that of Eng-
land, they quote their own provision, that ¢ all persons orthodoz
in judgment, and not scandalous in life, may gather into a church
state, according to the rules of the gospel,” as of similar import.!
They gave to their own churches, when organized, full power
and authority to inflict ecclesiastical censures, and even to expel
members. But they reserved to the civil authority the further
power to punish offences, and * the liberty to see the peace, or-
dinances, and rules of Christ observed.”2 Every church had
liberty to elect its own officers, and “no injunction was to be
put upon any church, church officer, or member in point of doc-
trine, worship, or discipline, whether for substance or circum-
stance, besides the institution of the Lord.”3 But the General
Court, with the assistance of the clergy, were in the habit of
judging of all such matters with supreme authority, and of con-
demning errors with no sparing hand. They had not the slight-
est scruple of punishing heresies with fines and banishment, and
even, in obstinate cases, with death.* Ministers were maintained
and public worship provided for by taxes assessed upon the in-
habitants of each parochial district; and an attendance upon
public worship was required of all persons, under penalties, as a
solemn duty.® So effectual were the colonial laws in respect to
conformity, and so powerful the influence of the magistrates and
the clergy, that Hutchinson informs us that there was not ¢ any
Episcopal Church in any part of the colony until the charter was
vacated.” 8

§ 75. But the most striking, as well as the most important part

1 Hutch. Collect. 201 ; Ant. Colon. and Prov. Laws, ch. 39, p. 100; 1 Haz. Coll.
488.

2 Ant. Col. and Prov. Laws, ch. 39, p. 100, 101.

8 1 Hutch. Hist. 420, 421, 422, 423, 424, 434 ; 1 Belk. New Hamp. ch. 4, p. 70, 71.

4 Robertson’s America, B. 10; 1 Belk. New Hamp. ch. 4, p. 70 to 77; Aat. Col. and
Prov. Laws, ch. 57, p. 120, &c.; Hutch. Coll. 213, 216; 1 Hutch. Hist. 431 ; 2 Hutch.
Hist. 42; 1 Haz. Coll. 538; 1 Chalmers’s Annals, 163, 164, 165, 167, 169, 189, 190,
191, 194.

6 1 Hutch. Hist. 427 ; Ant. Col. and Prov. Laws, ch. 39, p. 103, 104.
¢ 1 Hutch. Hist. 431.
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of their legislation, is in respect to education. As early as 1647,
the General Court, ¢ to the end,” as the preamble of the act de-
clares,! *that learning may not be buried in the graves of our
forefathers in church and commonwealth,” provided, under a
penalty, that every township of fifty householders  shall appoint
a public school for the instruction of children in writing and read-
ing,” and that every town of one hundred householders ¢ shall set
up a grammar school, the master thereof being able to instruct
youth so far as may be fitted for the university.” This law has,
in substance, continued down to the present times; and it has
contributed more than any other circumstance to give that peculiar
character to the inhabitants and institutions of Massachusetts for
which she, in common with the other New England States, in-
dulges an honest and not unreasonable pride.

§ 76. After the grant of the provincial charter, in 1691, the
legislation of the colony took a wider scope, and became more
liberal as well as more exact. At the very first session an act
passed, declaring the general rights and liberties of the people,
and embracing the principal provisions of Magna Charta on this
subject. Among other things, it was declared that no tax could
be levied but by the General Court; that the trial by jury should
be secured to all the inhabitants ; and that all lands shall be free
from escheats and forfeitures, except in cases of high treason.3
A habeas corpus act was also passed at the same session; but it
seems to have been disallowed by the crown.? Chalmers asserts
that there is no circumstance in the history of colonial jurispru-
dence better established than the fact that the habeas:corpus act
was not extended to the plantations until the reign of Queen
Anne.t

§ 77. It does not seem necessary to go into any minute exami-
nation of the subsequent provincial legislation. In its general
character it did not materially vary from that antecedently
adopted, except so far as the charter required, or a progressive
spirit of improvement invited a change. Lands were made lia-
ble to the payment of debts; the right of choosing their ministers
was, after some struggles, secured in effect to the concurrent vote
of the church and congregation in each parish ; and the spirit of

1 Ant. Col. and Prov. Laws, ch. 88, p. 186.

2 2 Hutch. Hist. 64 ; Ant. Col. and Prov. Laws, ch. 2, p. 214.
3 2 Hutch. Hist. 64, . 4 1 Chalm. Annals, 56, 74.
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religious intolerance was in some measure checked, if not entirely
subdued. Among the earliest acts of the provincial Legislature,
which were approved, were an act for the prevention of frauds
and perjuries, conformable to that of Charles the Second ; an act
for the observance of the Lord’s Day; an act for solemnizing
marriages by a minister or a justice of peace; an act for the
support of ministers and schoolmasters; an act for regulating
towns and counties ; and an act for the settlement and distribu-
tion of the estates of persons dying intestate.! These and many
other acts of general utility have continued substantially in force
down to our day. Under the act for the distribution of estates,
the half-blood were permitted to inherit equally with the whole
blood.? Entails were preserved and passed according to the
course of descents of the common law ; but the general policy of
the State silently reduced the actual creation of such estates to
comparatively narrow limits.

1 2 Hutch. Hist. 65, 66. 2 Ibid. 66.
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CHAPTER V.
NEW HAMPSHIRE.

§ 78. HavinG gone into a full consideration of the origin and
political organization of the primitive colonies in the South and
North, it remains only to take a rapid view of those which were
subsequently established in both regions. An historical order will
probably be found as convenient for this purpose as any which
could be devised.

§ 79. In November, 1629, Captain John Mason obtained a grant
from the Council of Plymouth of all that part of the mainland
in New England “lying upon the sea-coast, beginning from the
middle part of Merrimack River, and from thence to proceed north-
wards along the sea-coast to Piscataqua River, and so forwards up
within the said river and to the furthest head thereof ; and from
thence northwestwards until threescore miles be finished from the
first entrance of Piscataqua River; and also from Merrimack
through the said river and to the furthest head thereof, and so
forwards up into the lands westwards, until threescore miles be fin-
ished ; and from thence to cross overland to the end of the three-
score miles accounted from Piscataqua River, together with all isl-
ands and islets within five leagues’ distance of the premises.” !
This territory was afterwards called New Hampshire. The land
so granted was expressly subjected to the conditions and limita-
tions in the original patent; and there was a covenant on the part
of Mason, that he would establish such government therein, and
continue the same, ‘‘ as shall be agreeable, as near as may be, to
the laws and customs of the realm of England ””; and that if
charged with neglect, he would reform the same according to the
discretion of the president and council ; or in default thereof, that
the aggrieved inhabitants or planters, tenants of the lands, might
appeal to the chief court of justice of the president and council.
A further grant was made to Mason by the Council of Plymouth
about the time of the surrender of their charter, (22 April, 1635,)
¢ beginning from the middle part of Naumkeag River [Salem] and

11 Haz. Coll. 289; 1 Holmes’s Annals, 199 ; 1 Belk. N. Hamp. ch. 1, p. 13,
YOL. L 4
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from thence to proceed eastwards along the sea-coast to Cape Ann
and round about the same to Piscataqua harbor” ; and then cover-
ing much of the land in the prior grant, and giving to the whole the
name of New Hampshire.! This grant included a power of judi-
cature in all cases, civil and criminal, ¢ to be exercised and exe-
cuted according to the laws of England as near as may be,”
reserving an appeal to the council. No patent of confirmation of
this grant appears to have been made by the crown after the sur-
render of the Plymouth patent.2

§ 80. Various detached scttlements were made within this ter-
ritory ; and so ill defined were the boundaries, that a controversy
soon arose between Massachusetts and Mason in respect to the
right of sovereignty over it.2 In the exposition of its own charter
‘Massachusetts contended that its limits included the whole terri-
tory of New Hampshire; and, being at that time comparatively
strong and active, she succeeded in establishing her jurisdiction over
it, and maintained it with unabated vigilance for forty years.t The
controversy was finally brought before the king in council ; and
in 1679 it was solemnly adjudged against the claim of Massachu-
setts. And it being admitted that Mason, under his grant, had no
right to exercise any powers of government, a commission was, in
the same year, issued by the crown for the government of New
Hampshire.5 By the form of government described in this com-
mission the whole executive power was vested in a president and
council appointed by the crown, to whom also was confided the
Jjudiciary power with an appeal to England. In the administra-
tion of justice it was directed, that “ the form of proceedings in
such cases, and the judgment thereon to be given, be as consonant
and agreeable to the laws and statutes of this our realm of Eng-
land, as the present state and condition of our subjects inhabiting
within the limits aforesaid, and the circumstances of the place will
admit.” ¢ The legislative power was intrusted to the president,

11 Haz. Coll. 383, 384, 385; 1 Chalm. Annals, 472, 473, 477 ; 1 Belk. N. Hamp. ch.
1,p. 27

r] Hutch. Hist. 813, 314; Marsh. Colon. ch. 8, p. 97.

3 1 Hutch. Hist. 101, 108, 109, 811, 312 to 318.

¢ 1 Chalm. Annals, 477, 484, 485, 504, 505; Marsh. Colon. ch. 4, p. 109, ch. 6, p.
167, 168 ; Hautch. Coll. 422; 1 Belk. N. Hamp. ch. 2, p. 49, 50.

§ 1 Chalm. Annals, 489, 490; 1 Hutch. Hist. 319; 1 Holmes’s Annals, 395; Marsh.
Colon. ch. 6, p. 168; Rob. America, B. 10; 1 Belk. N. Hamp. ch. 6, p. 137, 138; 1

Doug. Summ. 28; N. Hamp. Prov. Laws, (edit. 1771,) p. 1, &ec.
¢ N. Hamp. Prov. Laws, (edit. 1771,) p. 1, 8.
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council, and burgesses, or representatives chosen by the towns;
and they were authorized to levy taxes and to make laws for the
interest of the province ; which laws, being approved by the presi-
dent and council, were to stand and be in force until the pleasure
of the king should be known, whether the same laws and ordi-
nances should receive any change or confirmation, or be totally dis-
allowed and discharged. And the president and council were
required to transmit and send over the same by the first ship that
should depart thence for England after their making. Liberty of
conscience was allowed to all Protestants, those of the Church of
England to be particularly encouraged. And a pledge was given
in the commission to continue the privilege of an assembly in the
same manner and form, unless by inconvenience arising therefrom
the crown should see cause to alter the same.! A body of laws was,
enacted in the first year of their legislation, which, upon being
sent to England, was disallowed by the crown.? New Hampshire

continued, down to the period of the Revolution, to be governed -

by commission as a royal province ; and enjoyed the privilege of
enacting her own laws through the instrumentality of a general
assembly, in the manner provided by the first commission.? Some
alterations were made in the successive commissions, but none of
them made any substantive change in the organization of the
province. The judicial power of the governor and council was
subsequently, by law, confined to the exercise of appellate juris-
diction from the inferior courts ; and in the later commissions a
clause was inserted, that the colonial statutes should ¢ not be
repugnant, but as near as may be agreeable, to the laws and
statutes of the realm of England.” 4

§ 81. The laws of New Hampshire, during its provincial state,
partook very much of the character of those of the neighboring
province of Massachusetts.® Those regulating the descent and
distribution of estates, the registration of conveyances, the taking
of depositions to be used in the civil courts, for the maintenance
of the ministry, for making lands and tenements liable for the
payment of debts, for the settlement and support of public gram-

11 Chalm. Annals, 489, 490; 1 Holmes's Annals, 395; 1 Belk. N. Hamp. ch. 6, p.
lag,llbsi:; 2 Belk. N. Hamp. Preface; N. Hamp. Prov. Laws, (edit. 1771,) p. 5.

3 1 Chalm. Annals, 491, 492, 498, 508,

¢ N. Hamp. Prov. Laws, (edit. 1771,) p. 61, and Id.
§ N. Hamp. Prov. Laws, (edit. 1771,) 19, 22, 55, 90, 104, 105, 137, 143, 157, 163, 166.
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mar schools, for the suppression of frauds and perjuries, and for
the qualification of voters, involve no important differences, and
were evidently framed upon a common model. New Hampshire
seems also to have had more facility than some other colonies, in
introducing into her domestic code some of the most beneficial
clauses of the acts of Parliament of a general nature, and applica-
ble to its local jurisprudence.! We also find upon its statute book,
without comment or objection, the celebrated Plantation Act of 7
& 8 William 3, ch. 22, as well as the acts respecting inland bills
of exchange, (9 & 10 William 3, ch. 17,) and promissory notes,
(4 Ann, ch. 9,) and others of a less prominent character.

1 N. Hamp. Prov. Laws, (edit. 1771,) p. 209; Gov. Wentworth’s Commission in
1766.
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CHAPTER VI.
MAINE.

§ 82. IN August, 1622, the Council of Plymouth (which seems
to have been extremely profuse and inconsiderate in its grants )
granted to Sir Ferdinando Gorges and Captain John Mason all
the land lying between the rivers Merrimack and Sagadahock, ex-
tending back to the great lakes and rivers of Canada; which was
called Laconia.?2 In April, 1639, Sir Ferdinando obtained from
the crown a confirmatory grant of all the land from Piscataqua
to Sagadahock and the Kennebec River, and from the coast into
the northern interior one hundred and twenty miles; and it was
styled “The Province of Maine.”2 Of this province he was
made Lord Palatine, with all the powers, jurisdiction, and royal-
ties belonging to the Bishop of the County Palatine of Durham ;
and the lands were to be holden as of the manor of East Green-
wich. The charter contains a reservation of faith and allegiance
to the crown, as having the supreme dominion ; and the will and
pleasure of the crown is signified, that the religion of the Church
of England be professed, and its ecclesiastical government estab-
lished in the province. It also authorizes the Palatine, with the
assent of the greater part of the freeholders of the province, to
make laws not repugnant or contrary, but as near as conveniently
may be to the laws of England, for the public good of the prov-
ince ; and to erect courts of judicature for the determination of
all civil and criminal causes, with an appeal to the Palatine.
But all the powers of government so granted were to be subordi-
nate to the “ power and regement” of the lords commissioners
for foreign plantations for the time being. The Palatine also
had authority to make ordinances for the government of the
province, under certain restrictions, and a grant of full admi-
ralty powers, subject to those of the Lord High Admiral of Eng-
land. And the inhabitants, being subjects of the crown, were

1 1 Hatch. Hist. 6, 104; Rob. America, B. 10; 1 Doug. Summ. 366, 380, 386.

2 1 Hutch. Hist. 316 ; 1 Holmes’s Annals, 180 ; 1 Belk. N. Hamp. ch. 1, p. 14.
$ Holmes’s Annals, 254; 1 Chalm. Annals, 472, 473, 474 ; 1 Doug. Summ. 386, &c.
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to enjoy all the rights and privileges of natural-born subjects in
England.

§ 83. Under these ample provisions Goorges soon established a
civil government in the province, and made ordinances. The
government, such as it was, was solely confided to the executive,
without any powers of legislation. The province languished in
imbecility under his care, and began to acquire vigor only when
he ceased to act as proprietary and lawgiver? Massachusetts
soon afterwards set up an exclusive right and jurisdiction over
the territory, as within its chartered limits, and was able to en-
force obedience and submission to its power.? It continued under
the jurisdiction of Massachusetts until 1665, when the commis-
sioners of the crown separated it for a short period ; but the
authority of Massachusetts was soon afterwards re-established.t
The controversy between Massachusetts and the Palatine, as to
jurisdiction over the province, was brought before the Privy Coun-
cil at the same time with that of Mason respecting New Hamp-
ghire, and the claim of Massachusetts was adjudged void.>* Before
a final adjudication was had, Massachusetts had the prudence and
sagacity, in 1677, to purchase the title of Gorges for a trifling
sum; and thus, to the great disappointment of the crown, (then
in treaty for the same object,) succeeded to it, and held and gov-
erned it as a provincial dependency, until the fall of its own char-
ter ; and it afterwards, as we have seen, was incorporated with
Massachusetts in the provincial charter of 1691.8

1 1 Haz Coll. 442 to 445.

2 1 Chalm. Annals, 474, 479 ; 1 Holmes’s Annals, 254, 258, 296.

3 1 Chalm. Annals, 480, 481, 483; 1 Hutch. History, 176, 177, 256; 1 Holmes’s
Annals, 296 ; 2 Winthrop’s Journ. 38, 42.

¢ 1 Chalm. Annals, 483, 484 ; 1 Holmes’s Annals, 343, 348; Hutch. Coll. 422.

5 1 Chalm. Annals, 485, 504, 505 ; 1 Holmes’s Annals, 388.
% 1 Chalm. Annals, 486, 487 ; 1 Holmes’s Annals, 388; 1 Hutch. Hist. 326.
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CHAPTER VII.
CONNECTICUT.

§ 84. ConNEcTICUT was originally settled under the protection
of Massachusetts; but the inhabitants in a few years afterwards
(1638) felt at liberty (after the example of Massachusetts) to
frame a constitution of government and laws for themselves.!
In 1630, the Earl of Warwick obtained from the Council of
Plymouth a patent of the land upon a straight line near the sea-
shore towards the southwest, west and by south, or west from
Narraganset River forty leagues, as the coast lies, towards Vir-
ginia, and all within that breadth to the South Sea. In March,
1631, the Earl of Warwick conveyed the same to Lord Say and
Seale and others. In April, 1635, the same council granted the
same territory to the Marquis of Hamilton. Possession under
the title of Lord Say and Seale and others was taken at the
mouth of the Connecticut in 16358 The settlers there were not,
however, disturbed; and finally, in 1644, they extinguished the
title of the proprietaries, or lords, and continued to act under the
constitution of government which they had framed in 1638. By
that constitution, which was framed by the inhabitants of the
three towns of Windsor, Hartford, and Weathersfield, it was pro-
vided that there should be two general assemblies annually ; that
there should be annually elected, by the freemen, at the court in
April, a governor and six assistants, who should ¢ have power to
administer justice according to the law here established, and for
want thereof according to the rule of the Word of God.” And
that as many other officers should be chosen as might be found

1 Hurch. Hist. 98, 99; 2 Hutch. Hist. 202; 1 Haz. Coll. 321 ; 1 Holmes’s Annals,
220, 228, 231, 232, 251, 269; 1 Chalm. Annals, 286, 287, 289 ; 2 Doug. Summ. 158,
&c.; 1 Hutch Hist, 100.

The substance of this frame of government is given in 1 Holmes’s Annals, 251 ; and
a full copy in 1 Haz. Coll. 437, 441,

2 2 Hutch. Hist. 203; 1 Haz. Coll. 318; 1 Holmes’s Ann. 208; 1 Chalm. Ann.
299,

3 1 Chalm. Annals, 288, 289, 290, 300; 2 Hutch. Hist. 203 ; 1 Haz. Coll. 395, 396 ;
1 Holmes’s Annals, 229 ; 1 Huich. Hist. 47 ; 1 Winthrop’s Jour. 170, 397 ; Hutch.
Coll. 412, 413.
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requisite.] To the General Court each of the above-named towns
was entitled to send four deputies ; and other towns, which should
be afterwards formed, were to send so many deputies as the Gen-
eral’ Court should judge meet, according to the apportionment of
the freemen in the town. All persons, who were inhabitants and
freemen, and who took the oath of fidelity, were entitled to vote
in the elections. Church-membership was not, as in Massachu-
setts, an indispensable qualification. The supreme power, legis-
lative, executive, and judicial, was vested in the General Court.?

§ 85. The colony of New Haven had a separate origin, and was
settled by emigrants immediately from England, without any title
derived from the patentees. They began their settlement in 1638,
purchasing their lands of the natives, and entered into a solemn
compact of government.? By it no person was admitted to any
office, or to have any voice at any election, unless he was a mem-
ber of one of the churches allowed in the dominion. There was
an annual election of the governor, the deputy, magistrates, and
other officers, by the freemen. The General Court consisted of
the governor, deputy, magistrates, and two deputies from each
plantation ;¢ and was declared to be ¢ the supreme power, under
God, of this independent dominion,” and had authority *to
declare, publish, and establish the laws of God, the Supreme Legis-
lator, and to make and repeal orders for smaller matters, not par-
ticularly determined in Scripture, according to the general rules
of righteousness; to order all affairs of war and peace, and all
matters relative to the defending or fortifying the country; to
receive and determine all appeals, civil or criminal, from any
inferior courts, in which they are to proceed according to Script-
ure light, and laws, and orders agreeing therewith.”® Other
courts were provided for; and Hutchinson observes that their
laws and proceedings varied in very few circumstances from Mas-
sachusetts, except that they had no jury, either in civil or criminal
cases. All matters of facts were determined by the court.®

§ 86. Soon after the restoration of Charles the Second to the

1 1 Haz. Coll. 437 ; 1 Holmes’s Ann. 251.

2 Ibid.

% 1 Hutch. Hist. 82, 83; 1 Holmes's Ann. 244, 245; 1 Chalm. Ann. 290 ; Robert-
son’s America, B. 10; 3 American Museum, 523.

¢ 3 American Museum, 523.

5 1 Hutch. Hist. 83, note.

¢ 1 Hatch. Hist. 84, note; 1 Chalm. Annals, 290.
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throne, the colony of Connecticut, aware of the doubtful nature of
its title to the exercise of sovereignty, solicited, and in April, 1662,
obtained from that monarch a charter of government and terri-
tory.! The charter included within its limits the whole colony of
New Haven ; and as this was done without the consent of the lat-
ter, resistance was made to the incorporation until 1665, when
both were indissolubly united, and have ever since remained under
one general government.?

§ 87. The charter of Connecticut, which has been objected to
by Chalmers as establishing ¢ a mere democracy, or rule of the
people,”’ contained, indeed, a very ample grant of privileges. It
incorporated the inhabitants by the name of the Governor and
Company of the Colony of Connecticut in New England in
America. It ordained that two general assemblies shall be annu-
ally held; and that the assembly shall consist of a governor,
deputy-governor, twelve assistants, and two deputies, from every
town or city, to be chosen by the freemen, (the charter nomi-
nating the first governor and assistants). The general assembly
had authority to appoint judicatories, make freemen, elect officers,
establish laws and ordinances ¢ not contrary to the laws of this
realm of England,” to punish offences ‘ according to the course of
other corporations within this our kingdom of England,” to assem-
ble the inhabitants in martial array for the common defence, and
to exercise martial law in cases of necessity. The lands were to
be holden as of the manor of East Greenwich, in free and common
socage. The inhabitants and their children born there were to
enjoy and possess all the liberties and immunities of free, natural-
born subjects, in the same manner as if born within the realm.
The right of general fishery on the coasts was reserved to all sub-
jects; and finally the territory bounded on the east by the Narra-
ganset River, where it falls into the sea, and on the north by Mas-
sachusetts, and on the south by the sea, and in longitude, as the
line of the Massachusetts colony running from east to west, that
from Narraganset Bay to the South Sea, was granted and con-
firmed to the colony.? The charter is silent in regard to religious
rights and privileges.

11 Haz Coll. 586 ; 1 Chalm. Ann. 292, 293 ; 1 Holmes’s Ann. 320; 2 Doug. Summ.
164.

2 1 Holmes’s Ann. 338 ; 1 Chalm. Annals, 296 ; Marsh. Colon. 134 ; 1 Chalm. Aan,
294 ; 2 Doung. Summ. 164, 167.

8 2 Haz. Coll. 597 to 605; 1 Holmes’s Ann. 320; 1 Chalm. Annals, 293, 294 ; Marsh.
Colon. ch. 5, p. 134.
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§ 88. In 1685, a quo warranto was issued by King James against
the colony for the repeal of the charter. No judgment appears to
have been rendered upon it ; but the colony offered its submission
to the will of the crown; and Sir Edward Andros, in 1687, went
to Hartford, and in the name of the crown declared the govern-
ment dissolved.! They did not, however, surrender the charter ;
but secreted it in an oak, which is still venerated ; and immedi-
ately after the revolution of 1688, they resumed the exercise of all
its powers. The successors of the Stuarts silently suffered them
to retain it until the American Revolution, without any struggle
or resistance.* The charter continued to be maintained as a fun-
damental law of the State, until the year 1818, when a new con-
stitution of government was framed and adopted by the people.

§ 89. The laws of Connecticut were, in many respects, similar
to those of Massachusetts.® At an early period after the charter
they passed an act which may be deemed a bill of rights. By it, it
was declared that ¢ no man’s life shall be taken away ; no man’s
honor or good name shall be stained ; no man’s person shall be
arrested, restrained, banished, dismembered, nor any ways pun-
ished ; no man shall be deprived of his wife or children ; no man's
goods or estate shall be taken away from him, nor any way en-
dangered under color of law, or countenance of authority, unless
it be by virtue or equity of some express law of this colony, war-
ranting the same, established by the General Court, and suffi-
ciently published; or in case of the defects of a law in any par-
ticular case, by some clear and plain rule of the Word of God, in
which the whole court shall concur.”” ¢ The trial by jury, in civil
and criminal cases, was also secured; and if the court were dis-
satisfied with the verdict, they might send back the jury to con-
sider the same a second and third time, but not further.5 The
governor was to be chosen, as the charter provided, by the free-
men. Every town was to send one or two deputies or representa-
tives to the General Assembly; but every freeman was to give his

11 Holmes's Ann. 415, 421, 429, 442; 1 Chalm Ann. 297, 298, 301, 304, 306; 1
Hutch. Hist. 339, 406, note.

2 Ibid.

3 2 Doug. Summ. 171 to 176, 193 to 202.

4 Colony Laws of Connecticat, edition by Greene, 1715-1718, folio, (New London,)
p- 1.
6 1d, p. 2. The practice continned down to the establishment of the new consti-
tution in 1818.
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voice in the election of assistants and other public officers.! No
person was entitled to be made a freeman, unless he owned lands
in freehold of forty shillings’ value per annum, or £ 40 personal
estate.?

§ 90. In respect to offences, their criminal code proceeded upon
the same general foundation as that of Massachusetts, declaring
those capital which were so declared in the Holy Scriptures, and
citing them as authority for this purpose. Among the capital
offences were idolatry, blasphemy of Father, Son, or Holy Ghost,
witchcraft, murder, murder through guile by poisoning or other
devilish practices, bestiality, sodomy, rape, man-stealing, false wit-
ness, conspiracy against the colony, arson, children cursing or
smiting father or mother, being a stubborn or rebellious son, and
treason.?

§ 91. In respect to religious concerns, their laws provided that
all persons should attend public worship, and that the towns
should support and pay the ministers of religion. And at first
the choice of the minister was confided to the major part of the
householders of the town ; the church, as such, having nothing to
do with the choice. But in 1708, an act was passed, (doubtless
by the influence of the clergy,) by which the choice of ministers
was vested in the inhabitants of the town who were church-mem-
bers; and the same year the celebrated platform at Saybrook was
approved, which has continued down to our day to regulate, in dis-
cipline and in doctrine, the ecclesiastical concerns of the State.t

§ 92. The spirit of toleration was not more liberal here than in
most of the other colonies. No persons were allowed to embody
themselves into church estate without the consent of the General
Assembly, and the approbation of the neighboring churches; and
no ministry or church administration was entertained or author-
ized separate from, and in opposition to, that openly and publicly
observed and dispensed by the approved minister of the place,
except with the approbation and consent aforesaid.® Quakers,
Ranters, Adamites, and other notorious heretics, (as they were
called,) were to be committed to prison or sent out of the colony,

1 Colony Laws of Connccticut, edition by Greene, 1715-1718, folio, (New Lon
don,) p. 27, 30.

T 1d.p. 41. *1d.12.

4 1d. p. 29, 84, 85, 110, 141. The Constitution of 1818 has made a great change in

the rights and powers of the ministers and parishes in ecclesiastical affairs.
¢ Id. p. 29.
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by order of the governor and assistants.! Nor does the zeal of
persecution appear at all to have abated until, in pursuance of the
statutes of 1 William and Mary, dissenters were allowed the lib-
erty of conscience without molestation.?

§ 93. In respect to real estate, the descent and distribution was
directed to be among all the children, giving the eldest son a
double share; conveyances in fraud of creditors were declared
void ; lands were made liable to be set off to creditors on execu-
tions by the appraisement of three appraisers.?

The process in courts of justice was required to be in the name
of the reigning king.* Persons having no estate might be relieved
from imprisonment by two assistants ; but if the creditor required
it, he should satisfy the debt by service.s Depositions were al-
lowed as evidence in civil suits.® No person was permitted to
plead in behalf of another person on trial for delinquency, except
directly to matter of law,” a provision somewhat singular in our
annals, though in entire conformity to the English law in capital
felonies. Bills and bonds were made assignable, and suits allowed
in the name of the assignees.?

Magistrates, justices of the peace, and ministers were author-
ized to marry persons; and divorces a vinculo allowed for adul-
tery, fraudulent contract, or desertion for three years. Men and
women, having a husband or wife in foreign parts, were not al-
lowed to abide in the colony, so separated, above two years, with-
out liberty from the General Court.

Towns were required to support public schools under regulations
similar, for the most part, to those of Massachusetts;® and an
especial maritime code was enacted, regulating the rights and
duties and authorities of shlp-owners, seamen, and others con-
cerned in navigation.l®

Such are the principal provisions of the colonial legislation of
Connecticut.

1 Colony Laws of Conn., edition by Greene, 1715-1718, folio, (New London,) p.
49,

3 Id. p. 134.

® Id. p. 33, 61, 164. ¢ 1d. p. 41.

5 1d. p. 6. ¢ Id. p. 116.

7 Id. p. 26. 8 I1d.p. 7.

9 Id. p. 84.

10 Id. p. 70. A similar code existed in Massachusetts, enacted in 1668.
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CHAPTER VIII.
RHODE ISLAND.

§94. RBODE ISLAND was originally settled by emigrants from
Massachusetts, fleeing thither to escape from religious persecu-
tion ; and it still boasts of Roger Williams as its founder, and as
the early defender of religious freedom and the rights of con-
science. One body of them purchased the island which has given
the name to the State, and another the territory of the Providence
Plantations from the Indians, and began their settlements in both
places nearly at the same period, viz. in 1636 and 1638.!1 They
entered into separate voluntary associations of government. But
finding their associations not sufficient to protect them against the
encroachments of Massachusetts, and having no title under any
of the royal patents, they sent Roger Williams to England in 1643
to procure a surer foundation both of title and government. He
succeeded in obtaining from the Earl of Warwick (in 1643) a
charter of incorporation of Providence Plantations ;? and also, in
1644, a charter from the two houses of Parliament (Charles the
First being then driven from his capital) for the incorporation
of the towns of Providence, Newport, and Portsmouth, for the
absolute government of themselves, but according to the laws of
England.?

§ 95. Under this charter an assembly was convened in 1647,
consisting of the collective freemen of the various plantations.t
The legislative power was vested in a court of commissioners of
six persons, chosen by each of the four towns then in existence.

1 1 Hutch. Hist. 72; 1 Holmes’s Annals, 225, 233, 246 ; 1 Chalm. Annals, 269, 270 ;
Hutch. Coll. 413, 414, 415; Marsh. Colon. ch. 3, p. 99, 100; Robertson’s America,
B. 10; 2 Doug. Summ. 76 to 90 ; 1 Pitkin’s Hist. 46. Mr. Chalmers says, that Prov-
idence was settled in the beginning of 1635; and Dr. Holmes, in 1636. (1 Chalm.
Annals, 270 ; 1 Holmes’s Annals, 233.)

2 1 Hutch. Hist. 39, note ; Walsh’s Appeal, 429; 1 Pitk. Hist. 46, 47, 48 ; 2 Doug.
Summ. 80. )

31 Chalm. 271, 272; Hutch. Coll. 415, 416; [1 R. 1. Hist. Rec. 143; Arnold,
Hist. of Rhode Island, 1. 114, 200.]

4 1 Chalm. Annals, 273 ; 1 Holmes’s Annals, 283 ; Walsh’s Appeal, 429; 2 Doug.
Summ. 80.
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The whole executive power seems to have been vested in a presi-
dent and four assistants, who were chosen from the freemen, and
formed the supreme court for the administration of justice. Every
township, forming within itself a corporation, elected a council of
six for the management of its peculiar affairs, and for the settle-
ment of the smallest disputes.! The council of state of the Com-
monwealth soon afterwards interfered to suspend their government ;
but the distractions at home prevented any serious interference by
Parliament in the administration of their affairs; and they con-
tinued to act under their former government until the restoration
of Charles the Second.? That event seems to have given great
satisfaction to these plantations. They immediately proclaimed
the king, and sent an agent to England ; and in July, 1663, after
some opposition, they succeeded in obtaining a charter from the
crown.8

§ 96. That charter incorporated the inhabitants by the name of
the Governor and Company of the English Colony of Rhode Island
and Providence Plantations in New England in America, confer-
ring on them the usual powers of corporations. The executive
power was lodged in a governor, deputy-governor, and ten assist-
ants, chosen by the freemen.* The supreme legislative authority
was-vested in a General Assembly, consisting of a governor, deputy-
governor, ten assistants, and deputies from the respective towns,
chosen by the freemen, (8ix for Newport, four for Providence,
Portsmouth, and Warwick, and two for other towns,) the governor
or deputy and six assistants being always present. The General
Assembly were authorized to admit freemen, choose officers, make
laws and ordinances, so as that they were ¢ not contrary and re-
pugnant unto, but as near as may be agreeable to, the laws of this
our realm of England, considering the nature and constitution of
the place and people; to create and organize courts; to punish
offences according to the course of other corporations in Eng-
land ”’; to array the martial force of the colony for the common
defence, and enforce martial law ; and to exercise other important
powers and prerogatives. It further provided for a free fishery on
the coasts; and that all the inhabitants and children born there

1 1 Chalm. Annals, 273 ; 1 Holmes’s Annals, 283.

2 1 Chalm. Annals, 274 ; 1 Holmes’s Annuls, 297 ; Marsh. Colon. ch. 5, p. 1383.
* 81 Chalm. Annals, 274 ; 1 Holmes’s Aunals, 329; [Arnold, Hist. of Rbhode Island,

1. 290 ; Palfrey, Hist. of New England, II. 565.]
4 2 Haz. Coll. 612 to 623 ; 2 Doug. Summ. 81.
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should enjoy all the liberties and immunities of free and natural
subjects born within the realm of England. It then granted and
confirmed unto them all that part of the king’s dominions in New
England containing the Narraganset Bay and the countries and
parts adjacent, bounded westerly to the middle of Pawcatuck
River, and so along the river northward to the head thereof, thence
by a straight line due north, until it meet the south line of Mas-
sachusetts, extending casterly three English miles to the most
eastern and northeastern parts of Narraganset Bay, as the bay
extendeth southerly unto the mouth of the river running towards
Providence, and thence along the easterly side or bank of the said
river up to the falls, called Patucket Falls,and thence in a straight
line due north till it meets the Massachusetts line.! The territory
was to be holden as of the manor of East Greenwich in free and
common socage. It further secured a free trade with all the other
colonies.

§ 97. But the most remarkable circumstance in the charter,
and that which exhibits the strong feeling and spirit of the colony,
is the provision respecting religious freedom. The charter, after
reciting the petition of the inhabitants, ¢ that it is much in their
hearts (if they be permitted) to hold forth a lively experiment,
that a most flourishing civil state may stand, and be best main-
tained, and that among our English subjects, with a full liberty in
religious concernments, and that true piety, rightly grounded upon
gospel principles, will give the best and greatest security to sov-
ereignty,” proceeds to declare:2 ¢ We being willing to encourage
the hopeful undertaking of our said loyal and loving subjects, and
to secure them in the free exercise and enjoyment of all their
civil and religious rights appertaining to them as our loving sub-
jects, and to preserve to them that liberty in the true Christian
faith and worship of God, which they have sought with so much
travail, and with peaceful minds and loyal subjection to our royal
progenitors and ourselves to enjoy ; and because some of the peo-
ple and inhabitants of the same colony cannot, in their private
opinion, conform to the public exercise of religion aceording to
the liturgy, form, and ceremonies of the Church of England, or

1 This is the substance but not the exact words of the boundaries in the charter, which
is given at large in 2 Haz. Coll. 612 to 623, and in Rhode Island Laws, editions of 1789
and 1822.

2 2 Haz. Coll, 613.
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take or subscribe the oaths and articles made and established in
that behalf; and for that the same, by reason of the remote dis-
tances of these places, will, as we hope, be no breach of the unity
and uniformity established in this nation, have therefore thought
fit, and do hereby publish, grant, ordain, and declare that our
royal will and pleasure is, that no person within the said colony, at
any time hereafter, skall be anywise molested, punished, disquicted,
or called in question for any differences in opinion in matters of
religion ; but that all and every person and persons may, from time
to time and at all time hereafter, freely and fully have and enjoy
his and their own judgment and consciences in matters of religious
concernment throughout the tract of land hereafter mentioned,
they behaving themselves peaceably and quietly, not using this
liberty to licentiousness and profaneness, nor to the civil injury
or outward disturbance of others.””! This is a noble declaration,
and worthy of any prince who rules over a free people. It is
lamentable to reflect how little it comports with the domestic
persecutions authorized by the same monarch during his profligate
reign. It is still more lamentable to reflect how little a similar
spirit of toleration was encouraged either by the precepts or ex-
amples of any other of the New England colonies.

§ 98. Rhode Island enjoys the honor of having been, if not the
first, at least one of the earliest of the colonies, and indeed of
modern States, in which the liberty of conscience and freedom of
worship were boldly proclaimed among its fundamental laws.2
If at any time afterwards the State broke in upon the broad and
rational principles thus established, it was but a momentary devi-
ation from the settled course of its policy.? At the present day,
acting under this very charter, it continues to maintain religious
freedom with all the sincerity and liberality and zeal which be-
longed to its founder. It has been supposed, that in the laws
passed by the General Assembly first convened under this charter,
(1644,) Roman Catholics were excluded from the privileges of
freemen. But this has been very justly doubted ; and, indeed, if
well founded, the act would deserve all the reproach which has
been heaped upon it.* The first laws, however, declared that no

1 2 Haz. Coll. 613; [Arnold, Hist. of Rhode Island, I. 292.]

2 Walsh’s Appeal, 429.

8 Hutch. Coll. 413, 415; 1 Chalm. Annals, 276, 284 ; 1 Holmes’s Annals, 336.
¢ On this subject, see 1 Chalmers’s Annals, 276, 284 ; and Dr. Holmes’s valuable note

to his Annals, vol. i. p. 336, and Id. p. 341 ; Hutch. Coll. 413, 415; Walsh's Appeal,
429 to 435,
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freeman shall be imprisoned or deprived of his freehold, but by
the judgment of his peers or the laws of the colony; and that no
tax should be imposed or required of the colonists, but by the act
of the General Assembly.!

§99. It is said that the general conduct of Rhode Island seems
to have given entire satisfaction to Charles the Second during the
residue of his reign2 Upon the accession of James the inhabi-
tants were among the first to offer their congratulations, and to
ask protection for their chartered rights. That monarch, however,
disregarded their request. They were accused of a violation of
their charter, and & quo warranto was filed against them. They
immediately resolved, without much hesitation, not to contend
with the crown, but to surrender their charter, and passed an act
for that purpose which was afterwards suppressed.? In Decem-
ber, 1686, Sir Edmund Andros, agreeably to his orders, dissolved
their government, and assumed the administration of the colony.
The Revolution of 1688 put an end to his power ; and the colony
immediately afterwards resumed its charter,and, though not with-
out some interruptions, continued to maintain and exercise its
powers down to the period of the American Revolution.* It still
continues to act under the same charter, as a fundamental law, it
being the only State in the Union which has not formed a new
constitution of government. Itseems, that until the year 1696,
the governor, assistants, and deputies of the towns sat together;
but by a law then passed they were separated, and the deputies
acted as a lower house, and the governor and assistants as an
upper house.b

§100. In reviewing the colonial legislation of Rhode Island
some peculiarities are discernible, though the general system is
like that of the other parts of New England.® No persons but
those who were admitted freemen of the colony were allowed to
vote at elections, and they might do it in person or by proxy;
and none but freemen were eligible to office. Wills of real es-
tate were required to have three witnesses. The probate of wills

1] Chalm. Annals, 276 ; 1 Holmes’s Annals, 336 ; R. Island Colony Laws (1744),
p- 3.

2 1 Chalm. Annals, 278.

$ 1 Chalm. Annals, 280, 281 ; 2 Doug. Summ. 85.

4 1 Chalm. Annals, 278, 279; 1 Holmes's Annals, 415, 420, 428, 442; 2 Doug.
Summ. 85, 377 ; Dunmer’s Defence, 1 American Tracts, 7.

5 R. Island Colony Laws (1744), 24, 6 Id. p. 1, 147.

VOL. I. 5
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and the granting of administrations of personal estate were com-
mitted to the jurisdiction of the town councils of each town in
the colony, with an appeal to the governor and council as su-
preme ordinary.! Every town was a corporate body, entitled to
choose ita officers, and to admit persons as freemen.? Sports and
labor on Sunday were prohibited.?® Purchases of land from the
Indians were prohibited.* By a formal enactment, in 1700, it was
declared, that in all actions, matters, causes, and things whatso-
ever, where no particular law of the colony is made to decide and
determine the same, then in all such cases the laws of England
shall be put in force to issue, determine, and decide the same, any
usage, custom, or law to the contrary notwithstanding.® About
the same period the English navigation laws were required, by an
act of the colonial legislature, to be executed.® Twenty years’
peaceful possession of lands, under the claim of a title in fee-
simple, was declared to give a good and rightful title to the fee ;7
and thus a just and liberal effect was given to the statute of lim-
itations, not as a bar of the remedy, but of the right. The
acknowledgment and registration of conveyances of lands in a
public town registry were provided for. The support of the min-
istry was made to depend upon free contributions. Appeals to
the king in council, in cases exceeding £800 in value, were
allowed.® A system of redress, in cases of abuses of property
devoted to charitable uses, was established ;? fines and common
recoveries were regulated ; and the trial by jury established. The
criminal code was not sanguinary in its enactments; and did not
affect to follow the punishments denounced in the Scripture
against particular offences.’® Witchcraft, however, was, as in the
common law, punished with death. At a later period, lands of
persons living out of the colony or concealing themselves therein
were made liable to the payment of their debts.!! In respect to
the descent of real estates, the canons of the common law were
adopted, and the eldest son took the whole inheritance by primeo-
geniture. This system was for a short period repealed by an act
(4 & 5 George I., 1718) which divided the estate among all the
children, giving the eldest son a double share.l? But the common

1 R. Island Col. Laws (1744), p. 1, 4. 2 Id. p.9.
8 1d. 18. 4 1d. 4. 6 Id. 28. .6 Id. ¢8.
7 1d. 46. 8 1d. 87, 188. 9 Id. 108, ¥ Id. 115.
1 Id. 192,

12 Colony Laws of Rhode Island (edit. 1719, printed at Boston), pp. 95, 96.
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law was soon afterwards (in 1728) reinstated by the public appro-
bation, and so remained to regulate descents until a short period
(1770) before the Revolution. Contracts for things above the
value of ten pounds were required to be in writing ; and convey-
ances in fraud of creditors were declared void. And we may also
trace in its legislation provision respecting hue and cry in cases of
robbery ; and of forfeiture in cases of accidental death, by way of
deodand.! '

§101. We have now finished our review of all the successive
colonies established in New England. The remark of Chalmers
is in general well founded. ¢ Originally settled,” says he? ¢ by
the same kind of people, a similar policy naturally rooted in all
the colonies of New England. Their forms of government, their
laws, their courts of justice, their manners, and their religious
tenets, which gave birth to all these, were nearly the same.” Still,
however, the remark is subject to many local qualifications. In
Rhode Island, for instance, the rigid spirit of Puritanism softened
down (as we have seen) into general toleration. On the other
hand, the common-law rules of descents were adhered to in its
policy with singular zeal, down to the year 1770, as necessary to
prevent the destruction of family estates, while the neighboring
colonies adopted a rule dividing the inheritance among all the
children 3

§102. One of the most memorable circumstances in the history -
of New England is the early formation and establishment of a
confederation of the colonies for amity, offence and defence, and
mutual advice and assistance. The project was agitated as early
as 1637 ; but difficulties having occurred, the articles of union
were not finally adopted until 1643.4 In the month of May of that
year, the colonies of Massachusetts, Connecticut, New Haven, and
Plymouth formed a confederacy by the name of the United Col-
onies of New England, and entered into a perpetual league of
friendship and amity, for offence and defence, and mutual advice
and succor. The charges of all wars, offensive and defensive, were
to be borne in common, and according to an apportionment pro-
vided for in the articles; and in case of invasion of any colony,

! Rhode Island Colony Laws (1719), p. 5, 8. : 2 1 Chalm. Annals, 296.

8 Gardner v. Collins, 2 Peters’s Sup. Ct. Rep. 58.

* 1 Holmes’s Annals, 269, 270; 1 Winthrop’s Jour. 237, 284 ; [Palfrey, Hist. of
New England, 1. 630.]
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the others were to furnish a certain proportion of armed men for
its assistance.! Commissioners, appointed by each colony, were to
meet and determine all affairs of war and peace, leagues, aids,
charges, &c., and to frame and establish agreements and orders
for other general interests. This union, so important and neces-
sary for mutual defence and assistance during the troubles which
then agitated the parent country, was not objected to by King
Charles the Second, on his restoration ; and with some few alter-
ations, it subsisted down to 1686, when all the charters were pros-
trated by the authority of King James.? Rhode Island made ap-
plication to be admitted into this union, but was refused, upon the
ground that the territory was within the limits of Plymouth col-
ony. It does not appear that subsequently the colony became a
party to it.3

1 2 Haz. Coll. 1 to 6 ; 2 Winthrop’s Jour. 101 to 106 ; 1 Hutch. Hist. 124, 126.

2 | Holmes’s Annals, 270 and note ; 1 Hatch. Hist. 136, note ; 2 Haz. Coll. 7, et seq.

3 1 Holmes’s Annals, 287 and note; 1 Hutch. Hist. 124; 2 Haz. Coll.99,100. [The
application of Rhode Island and its rejection are given in Hutch. Coll. 226, 227 }
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CHAPTER IX.
MARYLAND.

§ 103. THE province of Maryland was included originally in the
patent of the Southern or Virginia company ; and upon the disso-
lution of that company it reverted to the crown. King Charles
the First, on the 20th June, 1632, granted it by patent to Cecilius
Calvert Lord Baltimore, the son of George Calvert Lord Balti-
more, to whom the patent was intended to have been made, but he
died before it was executed.! By the charter the king erected it
into a province, and gave it the name of Maryland, in honor of his
queen, Henrietta Maria, the daughter of Henry the Fourth of
France, to be held of the crown of England, he yearly, forever,
rendering two Indian arrows. The territory was bounded by a
right line drawn from Watkin’s Point, on Chesapeake Bay, to
the ocean on the east, thence to that part of the estuary of Dela-
ware on the north which lieth under the 40th degree, where New
England is terminated ; thence in a right line, by the degree
aforesaid, to the meridian of the fountain of Potomac ; thence fol-
lowing its course by the farther bank to its confluence with the
Chesapeake ; and thence to Watkin’s Point.2

§ 104. The territory thus severed from Virginia was made im-
mediately subject to the crown, and was granted in full and abso-
lute propriety to Lord Baltimore and his heirs, saving the alle-
giance and sovereign dominion to the crown, with all the rights,
regalities, and prerogatives, which the Bishop of Durham enjoyed
in that palatinate, to be held of the crown as of Windsor Castle,
in the county of Berks, in free and common socage, and not in
capite, or by knight’s service. The charter further provided that
the proprietary should have authority, by and with the consent of
the freemen, or their delegates assembled for the purpose, to make
all laws for the province, ¢ so that such laws be consonant to

11 Holmes’s Ann. 213; 1 Chalm. Annals, 201, 02 ; Bacon’s Laws of Maryland
(1765) ; 2 Doug. Summ. 353, &c.

2 1 Haz. Coll. 327 t0 837; 1 Chalm. Annals, 202; Charters of N. A. Provinces, 4to,
London, 1766.

Google



70 HISTORY OF THE OCOLONIES. [BooK 1

reason, and not repugnant or contrary, but as far as conveniently
might be, agreeable to the laws, statutes, customs, and rights of
this our realm of England.”! The proprietary was also vested
with full executive power; and the establishment of courts of jus-
tice was provided for. The proprietary was also authorized to levy
subsidies, with the assent of the people in assembly. The inhabi-
tants and their children were to enjoy all the rights, immunities,
and privileges of subjects born in Bugland. The right of the
advowsons of the churches, according to the establishment of Eng-
land, and the right to create manors and courts baron, to confer
. titles of dignity, to erect ports and other regalities, were expressly
given to the proprietary. An exemption of the colonists from all
talliages on their goods and estates, to be imposed by the crown,
was expressly covenanted for in perpetuity ; an exemption which
had been conferred on other colonies for years only.? License was
granted to all subjects to transport themselves to the province;
and its products were to be imported into England and Ireland,
under such taxes only as were paid by other subjects. And the
usual powers in other charters to repel invasions, to suppress
rebellions, &c., were also conferred on the proprietary.

§ 105. Such is the substance of the patent. And Chalmers has
with some pride asserted, that ¢ Maryland has always enjoyed the
unrivalled honor of being the first colony which was erected into
a province of the English Empire and governed regularly by laws
enacted in a provincial legislature.”# It is also observable that
there is no clause in the patent which required any transmission
of the province laws to the king, or providing for his approbation
or assent. Under this charter Maryland continued to be gov-
erned, with some short intervals of interruption, down to the
period of the American Revolution, by the successors of the origi-
nal proprietary.t

§106. The first emigration made under the auspices of Lord
Baltimore was in November, 1632, and consisted of about two hun-
dred gentlemen of considerable fortune and rank, and their adher-
ents, being chiefly Roman Catholics. ¢ He laid the foundation of
this province,” says Chalmers,’ ¢ upon the broad basis of security to
property and of freedom of religion, granting in absolute fee fifty

11 Haz Coll. 327, &c.; 1 Chalm. Annals, 202; Marsh. Colon. ch. 2, p. 69.

2 1 Chalmers’s Annals, 203, 204, 205. 3 1d. 200.
¢ 1d. 203. 6 Id. 207, 208.
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acres of land to every emigrant; establishing Christianity agree-
ably to the old common law, of which it is a part, without allow-
ing pre-eminence to any particular sect. The wisdom of his choice
soon converted a dreary wilderness into a prosperous colony.” It
is certainly very honorable to the liberality and public spirit of the
proprietary, that he should have introduced into his fundamental
policy the doctrine of general toleration and equality among Chris-
tian sects (for he does not appear to have gone further); and
have thus given the earliest example of a legislator inviting his
subjects to the free indulgence of religious opinion.! This was
anterior to the settlement of Rhode Island ; and therefore merits
the enviable rank of being the first recognition among the colo-
nists of the glorious and indefeasible rights of conscience. Rhode
Island seems, without any apparent consciousness of co-operation,
to have gone further, and to have protected an universal freedom
of religious opinion in Jew and Gentile, in Christian and Pagan,
without any distinction to be found in its legislation.?

§ 107. The first legislative assembly of Maryland, held by the
freemen at large, was in 16341635 ; but little of their proceed-
ings is known. No acts appear to have been adopted until 1638
-1639,% when provision was made, in consequence of an increase
of the colonists, for a representative assembly, called the House
of Assembly, chosen by the freemen ; and the laws passed by the
assembly, and approved by the proprietary or his lieutenant, were
to be of full force. The assembly was afterwards divided into an
upper and lower house. At the same session, an act, which may
be considered as in some sort a Magna Charta, was passed, de-
claring, among other things, that ¢« Holy Church within this prov-
ince shall have all her rights and prerogatives ’ ;  that the inhab-
itants shall have all their rights and liberties according to the
great charter of England ”’; and that the goods of debtors, if not
sufficient to pay their debts, shall be sold and distributed pro rata,
saving debts to the proprietary.* In 1649 an act was passed, pun-

1§ Chalmers’s Annals, 213, 218, 219, 363. 2 'Walsh’s Appeal, 429, Note B.

8 [That is to say, none were agreed upon by the assembly and the proprietary; but
acts appear to have been passed by the assembly which were rejected by the proprietary,
and others were proposed by the proprietary which the assembly refused to adopt. See
Bozman, History of Maryland, 295, 300~-318. This author conjectures, though the
records are silent on the subject, that the difficulty between the proprietary and the
assembly was that each claimed the right to originate the laws.]

¢ Bacon’s Laws of Maryland, ch. 2, of 1638 ; 1650, ch. 1; 1 Marsh. Colon. &c. ch.
2,p.73; 1 Chalm. Ann, 213, 219, 220, 225.
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ishing blasphemy, or denying the Holy Trinity, with death and
confiscation of goods and lands;! and, strangely enough after
such a provision, in the same act, after a preamble, reciting that
the confining of conscience in matters of religion hath frequently
fallen out to be of dangerous consequence, it is enacted that no
person ¢ professing to believe in Jesus Christ,” shall be molested
for or in respect to his religion, or the free exercise thereof, nor
any way compelled to the belief or exercise of any other religion.?
It seems not to have been even imagined that a belief in the di-
vine mission of Jesus Christ could, in the eyes of any sect of
Christians, be quite consistent with the denial of the Trinity.
This act was confirmed among the perpetual laws in 1676.

§108. The legislation of Maryland does not, indeed, appear
to have afforded an uniform protection in respect to religion, such
as the original policy of the founder would seem to indicate.
Under the protectorate of Cromwell, Roman Catholics were ex-
pressly denied any protection in the province; and all others,
“who profess faith in God by Jesus Christ, though differing in
Jjudgment from the doctrine, worship, or discipline publicly held
forth,” were not to be restrained from the exercise of their relig-
ion2 In 1696 the Church of England was established in the
province ; and in 1702, the liturgy and rites and ceremonies of
the Church of England were required to be pursued in all the
churches, with such toleration for dissenters, however, as was pro-
vided for in the act of 1 William and Mary.* And the introduc-
tion of the test and abjuration acts, in 1716, excluded all Roman
Catholics from office.5

§109. It appears to have been a policy adopted at no great
distance of time after the settlement of the colony to provide for
the public registration of conveyances of real estates.® In the
silence of the statute-book until 1715, it is to be presumed that the
system of descents of intestate estates was that of the parent
country. In that year an act passed,” which made the estate part-

11 Chalm. Annals, 223, 365 ; Bacon’s Laws of Maryland, 1649,

2 Bacon’s Laws of Maryland, 1649, ch. 1 ; 1 Chalmers’s Annals, 218, 219, 235.

8 Bacon’s Laws of Maryland, 1654, ch. 4 ; Marsh. Colon. ch. 2, p. 75; Chalm. Ann.
218, 235. :

4 Bagon’s Laws of Maryland, 1702, ch. 1.

5 Bacon’s Laws of Maryland, 1716, ch. 5; Walsh’s Appeal, 49, 50 ; 1 Holmes’s An-
nals, 476, 489.

8 Bacon’s Laws of Maryland, 1674.
7 Bacon’s Laws of Maryland, 1715, ch. 39.
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ible among all the children ; and the system thus introduced has,
in its substance, never since been departed from. Maryland, too,
like the other colonies, was early alive to the importance of pos-
sessing the sole power of internal taxation; and accordingly, in
1650,! it was declared that no taxes should be levied without the
consent of the general assembly.

§110. Upon the Revolution of 1688, the government of Mary-
land was seized into the hands of the crown, and was not again
restored to the proprietary until 1716. From that period no
interruption occurred until the American Revolution.?

1 Bacon’s Laws of Maryland, 1650, ch. 25; 1 Chalm. Aun. 220.
2 Bacon’'s Laws of Maryland, 1692, 1716.
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CHAPTER X.
NEW YORK.

§111. New York was originally settled by emigrants from
Holland, at least as early as 1614.! Trading-houses were estab-
lished on Manhattan Island by them, under the auspices of the
Dutch West India Company, about 1621.2 But the permanent
establishment of a Dutch colony there does not appear to have
been fixed until about 1629, when it seems to have acquired the
name of the New Netherlands.® But the English government
seems at all times to have disputed the right of the Dutch to make
any settlement in America; and the territory occupied by them
was unquestionably within the chartered limits of New England
granted to the council of Plymouth.# Charles the Second, soon
after his restoration, instigated as much by personal antipathy as
by a regard for the interest of the crown, determined to maintain
his right, and in March, 1664, granted a patent to his brother, the
Duke of York and Albany, by which he conveyed to him the

" region extending from the western bank of the Connecticut to the
eastern shore of the Delaware, together with Long Island, and
conferred on him the powers of government, civil and military.’
Authority was given (among other things) to correct, punish, par-
don, govern, and rule all subjects that should inhabit the territory,
according to such laws, ordinances, &c.,as the Duke should estab-
lish, so always that the same ¢ were not contrary, but as near as
might be agreeable to the laws and statutes and government of the
realm of England,” saving to the crown a right to hear and deter-
mine all appeals. The usual authority was also given to use and
exercise martial law in cases of rebellion, insurrection, mutiny,
and invasion.® A part of this tract was afterwards conveyed by

1 1 Chalmers’s Annals, 567, 568. 2 1d. 870. 3 Ibid.

4 1 Chalmers's Anuals, 568, 569, 570, 572; Marsh. Colon. ch. 5, p. 143 ; 2 Doug.
Summ. 220, &e.

5 Smith’s New Jersey, 35, 59; 1 Chalmers’s Annals, 573; Smith's New York, p.
81 {10} ; Smith’s New Jersey, p. 210 to 215.

8 I copy from the recital of it in Smith’s History of New Jersey in the surrender of
1702, of the provinces of East and West Jersey.
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the Duke, by deed of lease and release, in June of the same year,
to Lord Berkeley and Sir George Carteret. By this latter grant
they were entitled to all the tract adjacent to New England, lying
westward of Long Island and bounded on the east by the main
sea and partly by Hudson’s River, and upon the west by Delaware
Bay or River, and extending southward to the main ocean as far
as Cape May at the mouth of Delaware Bay, and to the northward
as far as the northernmost branch of Delaware Bay or River, which
is 41 degrees 40 minutes latitude ; which tract was to be called
by the name of Nova Cesarea, or New Jersey.! So that the terri-
tory then claimed by the Dutch as the New Netherlands was di-
vided into the colonies of New York and New Jersey.

§112. In September, 1664, the Dutch colony was surprised by
a British armament which arrived on the coast,and was compelled
to surrender to its authority. By the terms of the capitulation the
inhabitants were to continue free denizens and to enjoy their prop-
erty. The Dutch inhabitants were to enjoy the liberty of their
conscience in divine worship and church discipline, and their own
customs concerning their inheritances.? The government was
instantly assumed by right of conquest in behalf of the Duke of
York, the proprietary, and the territory was called New York.
Liberty of conscience was granted to all settlers. No laws con-
trary to those of England were allowed; and taxes were to be
levied by authority of a general assembly.? The peace of Breda,
in 1667, confirmed the title in the conquerors by the rule of wt:
possidetis.* In the succeeding Dutch war the colony was recon-
quered ; but it was restored to the Duke of York upon the suc-
ceeding peace of 1674.5

§113. As the validity of the original grant to the Duke of
York, while the Dutch were in quiet possession of the country,
was deemed questionable, he thought it prudent to ask, and he
accordingly obtained a new grant from the crown in June, 1674.8
It confirmed the former grant, and empowered him to govern the
inhabitants by such ordinances as he or his assigns should estab-

1 Smith’s New York, 31, 32 [10, 11]; 1 Chalmers’s Annals, 613.

2 Smith’s New York, 44, 45 [19, 20] ; ! Chalm. Ann. 574; Smith’s New Jersey, 36,
43, 44 ; 2 Doug. Summ. 223.

8 1 Chalmers’s Annals, 575, 577, 579, 597 ; Smith’s New Jersey, 44, 48.

* 1 Chalmera’s Annals, 578 ; 2 Doug. Summ. 223.

6 1 Chalmers’s Annals, 579 ; 1 Holmes’s Annals, 364, 366.

¢ Smith’s New York, 61 [32] ; 1 Chalm. Annals, §79.
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lish. It authorized him to administer justice according to the
laws of England, allowing an appeal to the king in council.! It
prohibited trade thither without his permission ; and allowed the
colonists to import merchandise upon paying customs according to
the laws of the realm. Under this charter he ruled the province
until his accession to the throne.? No general assembly was
called for several years ; and the people having become clamorous
for the privileges enjoyed by other colonists, the governor was, in
1682, authorized to call an assembly, which was empowered to
make laws for the general regulation of the State, which, however,
were of no force without the ratification of the proprietary.?
Upon the Revolution of 1688, the people of New York immediately
took side in favor of the Prince of Orange.t From this era they
were deemed entitled to all the privileges of British subjects,
inhabiting a dependent province of the state. No charter was
subsequently granted to them by the crown; and therefore they
derived no peculiar privileges from that source.®

§114. The government was henceforth administered by gov-
ernors appointed by the crown. But no effort was made to con-
duct the administration without the aid of the representatives of
the people in general assembly. On the contrary, as soon as the
first royal governor arrived in 1691, an assembly was called which
passed a number of important acts. Among others was an act
virtually declaring their right of representation, and their right to
enjoy the liberties and privileges of Englishmen by Magna Charta.¢
It enacted that the supreme legislative power shall forever reside
in a governor and council appointed by the crown, and the people
by their representatives (chosen in the manner pointed out in the
act) convened in general assembly. It further declared that all
lands should be held in free and common socage according to the
tenure of East Greenwich in England ; that in all criminal cases
there should be a trial by jury; that estates of femes covert should
be conveyed only by deed upon privy examination ; that wills in

1 1 Chalmers’s Annals, 579, 580.

2 1 Chalmers’s Annals, 581, 583 ; Smith’s New York, 123, 125, 126 [72, 75].

% 1 Chalmn. Annals, 584, 585 ; Smith’s New York, 127 [75]; 1 Holmes’s Annals, 409.
In the ycar 1683 certain fundamental regulations were passed by the legislature, which
will be found in an Appendix to the second volume of the old edition of the New York
Laws.

¢ 1 Holmes’s Annals, 429 ; Smith’s New York, 59.

& 1 Chalm. Annals, 585, 590, 591, 592.
¢ 1 Holmes’s Annals, 435; Smith’s New York, 127 [75, 76] ; Acts of 1691.
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writing, attested by three or more credible witnesses, should be
sufficient to pass lands; that there should be no fines upon aliena-
tions, or escheats and forfeitures of lands, except in cases of
treason ; that no person should hold any office unless upon his
appointment he would take the oaths of supremacy, and the test
prescribed by the act of Parliament;! that no tax or talliage
should be levied but by the consent of the general assembly; and
that no person professing faith in Jesus Christ should be disturbed
or questioned for different opinions in religion, with an exception
of Roman Catholics. The act, however, was repealed by King
William in 16972 Another act enabling persons who were scru-
pulous of taking oaths, to make in lieu thereof a solemn promise to
qualify them as witnesses, jurors, and officers. In the year 1693,
an act was passed for the maintenance of ministers and churches
of the Protestant religion. New York (like Massachusetts)
seemed at all times determined to suppress the Romish Church.
In an act passed in the beginning of the last century it was de-
clared that every Jesuit and Popish priest who should continue in
the colony after a given day should be condemned to perpetual im-
prisonment ; and if he broke prison or escaped and was retaken,
he was to be put to death. And so little were the spirit of tolera-
tion and the rights of conscience understood at a much later
period, that one of her historians? a half-century afterwards gave
this exclusion the warm praise of being worthy of perpetual dura-
tion. And the constitution of New York, of 1777, required all
persons naturalized by the State to take an oath of abjuration of
all foreign allegiance, and subjection in all matters, ecclesiastical
as well as civil. This was doubtless intended to exclude all Catho-
lics, who acknowledged ‘the spiritual supremacy of the Pope, from
the benefits of naturalization.® In examining the subsequent legis-
lation of the province, there do not appear to be any very striking
deviations from the laws of England; and the common law,
beyond all question, was the basis of its jurisprudence. The
common-law course of descents appears to have been silently but

11 Holmes’s Annals, 435; Smith’s New York; 127 (75, 76]; Prov. Laws of
1691.

2 1 Holmes’s Annals, 434 ; Province Laws of 1691 ; Smith’s New York, 127 [76] ;
2 Kent’s Comm. Lect. 25, p. 62, 63.

3 Mr. Smith.

¢ Art. 42.

& 2 Kent’s Comm, Lect. 25, p. 62, 63.
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exclusively followed ;1 and perhaps New York was more close in
adoption of the policy and legislation of the parent country before
the Revolution than any other colony.

1 1 do not find any act respecting the distribution of intestate estates in the statute-
book, except that of 1697, which seems to have in view only the distribution of per-

sonal estate substantially on the basis of the statute of distribution of Charles the
Second,
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CHAPTER XI.
NEW JERSEY.

" §115. New JERSEY, as we have already seen, was a part of the
territory granted to the Duke of York, and was by him granted,
in June, 1664, to Lord Berkeley and Sir George Carteret, with all
the rights, royalties, and powers of government which he himself
possessed.l The proprietors, for the better settlement of the terri-
tory, agreed in February, 1664 — 1665, upon a constitution or con-
cession of government, which was so much relished that the
eastern part of the province soon contained a considerable popu-
lation. By this constitution it was provided that the executive
government should be administered by a governor and council,
who should have the appointment of officers; and that there
should be a legislative or general assembly, to be composed of the
governor and council, and deputies chosen by the people. The
general assembly were to have power to make all laws for the
government of the province, so that ¢ the same be consonant to
reason, and as near as may be conveniently agreeable to the laws
and customs of his Majesty’s realm of England ’’; to constitute
courts, to levy taxes, to erect manors and ports and incorpora-
tions.? The registry of title-deeds of land and the granting
thereof, as a bounty to planters, were also provided for. Liberty
of conscience was allowed, and a freedom from molestation guar-
anteed on account of any difference in opinion or practice in mat-
ters of religious concernments, so always that the civil peace was
not disturbed. But the general assembly were to be at liberty to
appoint ministers and establish their maintenance, giving liberty
to others to maintain what ministers they pleased. Every inhabi-
tant was bound to swear or subscribe allegiance to the king; and
the general assembly might grant naturalization.®

§116. This constitution continued until the province was di-

11 Chalm. Ann. 613; Smith’s New York, p. 31 [11]; Smith’s N. Jersey, 60;
Marsh. Colon. 177 to 180 ; 2 Doug. Summ. 220, &c., 281, 267, &c.

2 Smith’s New Jersey, 6 Appx. 512; 1 Chalm. Annals, 614.

§ Smith’s New Jersey, 512, 514.
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vided, in 1676, between the proprietors. By that division East
New Jerscy was assigned to Carteret, and West New Jersey to
William Penn and others, who had purchased of Lord Berkeley.!
Carteret then explained and confirmed the former concessions for
the territory thus exclusively belonging to himself. The propri-
etors also of West Jersey drew up another set of concessions for
the settlers within that territory. They contain very ample privi-
leges to the people. It was declared that the common law, or
fundamental rights and privileges of West New Jersey, therein
stated, are to be the foundation of government, not alterable by
the legislature. Among these fundamentals were the following:
“That no man, nor number of men upon earth, hath power or
authority to rule over men’s consciences in religious matters” ;2
that no person shall be anyways called in question or in the least
punished, or either, for the sake of his opinion, judgment, faith,
or worship towards God in matters of religion; that there shall
be a trial by jury in civil and criminal cases; that there shall be
a genecral assembly of representatives of the people, who shall
have power to provide for the proper administration of the govern-
ment, and to make laws, so ¢ that the same be, as near as may be
conveniently, agreeable to the primitive, ancient, and fundamental
laws of England.”$

§ 117. Whether these concessions became the general law of
the province seems involved in some obscurity. There were many
difficulties and contests for jurisdiction between the governors of
the Duke of York and the proprietors of the Jerseys; and these
were not settled until after the Duke, in 1680,* finally surrendered
all right to both by letters-patent granted to the respective propri-
etors.5 In 1681, the governor of the proprietors of West Jersey,
with the consent of the general assembly, made a frame of gov-
ernment embracing some of the fundamentals in the former con-
cessions.® There were to be a governor and council, and a general
assembly of representatives of the people. The general assembly
had the power to make laws, to levy taxes, and to appoint officers.
Liberty of conscience was allowed, and no persons rendered inca-

1 Smith’s New Jersey, 61, 79, 80, 87; 1 Chalm. Ann. 617.

2 Smith’s New Jersey, 80, App. 521, &c.

* Ibid.

4 Chalmers says in 1680, p. 619. Smith says in 1678, p. 111.

5 Smith’s New Jersey, 110, 111 ; 1 Chalm. Ann. 619, 626.
8 Smith’s New Jersey, 126.
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pable of office in respect of their faith and worship. West Jer-
sey continued to be governed in this manner until the surrender
of the proprietary government, in 1702.1 .

§118. Carteret died in 1679, and being the sole proprietor of
East Jersey, by his will he ordered it to be sold for payment of his
debts; and it was accordingly sold to William Penn and eleven
others, who were called the Twelve Proprietors. They afterwards
took twelve more into the proprietaryship; and to the twenty-four
thus formed, the Duke of York,in March, 1682, made his third
and last grant of East Jersey.? Very serious dissensions soon
arose between the two provinces themselves, as well as between
them and New York, which banished moderation from their coun-
cils, and threatened the most serious calamities. A quo warranto
was ordered by the crown, in 1686, to be issued against both prov-
inces. East Jersey immediately offered to be annexed to West
Jersey, and to submit to a governor appointed by the crown.
Soon afterwards the crown ordered the Jerseys to be annexed to
New England ; and the proprietors of East Jersey made a formal
surrender of its patent, praying only for a new grant, securing
their right of soil. Before this request could be granted, the Revo-
lution of 1688 took place, and they passed under the allegiance of
a new sovereign.?

§ 119. From this period both of the provinces were in a great
state of confusion and distraction, and remained so until the
proprietors of both made a formal surrender of all their powers
of government, but not of their lands, to Queen Anne, in April,
1702. The queen immediately reunited both provinces into one;
and by commission appointed a governor over it. He was thereby
authorized to govern with the assistance of a council, and to call
general assemblies of representatives of the people to be chosen
by the freeholders, who were required to take the oath of allegiance
and supremacy, and the tests provided by the acts of Parliament.
The general assembly, with the consent of the governor and coun-
cil, were authorized to make laws and ordinances for the welfare
of the people “ not repugnant, but, as near as may be, agreeable
unto the laws and statutes of this our kingdom of England” ;
which laws were, however, to be subject to the approbation or dis-

1 Smith’s New Jersey, 154,
2 Smith’s New Jersey, 157 ; 1 Chalmers’s Annals, 620, 621 ; Marshall’s Colon. 180.
3 1 Chalm. Ann. 621, 622 ; Smith’s New Jerscy, 209, 210, 211, &c.

VOL. I, 6
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sent of the crown.! The governor, with the consent of the council,
was to erect courts of justice, to appoint judges and other officers,
te collate to churches and benefices, and to command the military
force. Liberty of conscience was allowed to all persons but
Papists. :

§ 120. From this time to the American Revolution the province
was governed without any charter under royal commissions, sub-
stantially in the manner pointed out in the first. The people
always strenuously contended for the rights and privileges guar-
anteed to them by the former concessions; and many struggles
occurred from time to time between their representatives and the
royal governors on this subject.?

1 Smith’s New Jersey, 220 to 230, 231 to 261.

2 Smith’s New Jersey, ch. 14, and particularly p. 265, &c., p. 269, &c., 275, 292, 304.
See Armold v. , 1 Halsted’s Rep. 1, as to the rights of the proprietaries in the soil
after surrender of the government to the crown.
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CHAPTER XII.
PENNSYLVANIA.

§121. PENNSYLVANIA was originally settled by different detach-
ments of planters, under various authorities, Dutch, Swedes, and
others, which at different times occupied portions of land on South
or Delaware River.! The ascendency was finally obtained over
these settlements by the governors of New York, acting under the
charter of 1664, to the Duke of York. Chalmers, however, does
not scruple to say, that ¢ it is a singular circumstance in the his-
tory of this [then] inconsiderable colony, that it seems to have
been at all times governed by usurpers, because their titles were
defective.””? It continued in a feeble state until the celebrated
William Penn, in March, 1681, obtained a patent from Charles the
Second, by which he became the proprietary of an ample territory
which, in honor of his father, was called Pennsylvania. The
boundaries described in the charter were on the east, by Dela-
ware River, from twelve miles distance northwards of New Castle
town to the 43d degree of north latitude, if the said river doth
extend- so far northward ; but if not, then by said river so far as
it doth extend ; and from the head of the river the eastern bounds
are to be determined by a meridian line, to be drawn from the
head of said river unto the said 43d degree of north latitude.
The s2id lands to extend westward five degrees in longitude, to be
computed from the said eastern bounds, and the said lands to be
bounded on the north by the beginning of the 43d degree of north
latitude ; and on the south by a circle drawn at twelve miles’ dis-
tance from New Castle, northward and westward, to the beginning
of the 40th degree of northern latitude; and then by a straight
line westward to the limits of the longitude above mentioned.?

§122. The charter constituted Penn the true and ahsolute pro-
prietary of the territory thus described, (saving to the crown the
sovereignty of the country, and the allegiance of the proprietary and

1 1 Chalm, Annals, 630 to 634 ; Smith’s New York, [31] 49; 1 Proud, Penn. 110,

111, 112, 113, 116, 118, 119, 122; 2 Doug. Summ. 297, &c.
2 1 Chalm. Annals, 634, 635. 8 1 Proud, Penn. 172.
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the inhabitants,) to be holden of the crown, as of the castle of
Windsor, in Berks, in free and common socage, and not in capite, or
by knight service ; and erected it into a province and seignory by
the name of Pennsylvania. It authorized the proprietary and his
heirs and successors to make all laws for raising money and other
purposes, with the assent of the freemen of the country, or their depu-
ties assembled for the purpose.! But ‘ the same laws were to be
consonant to reason, and not repugnant or contrary, but as near as
conveniently may be, agreeable to law and statutes and rights of
this our kingdom of England.”? The laws for the descent and
enjoyment of lands, and succession to goods, and of felonies, to be
according to the course in England until altered by the assembly.
All laws were to be sent to England within five years after the
making of them, and if disapproved of by the crown within six
months, to become null and void.2 It also authorized the proprie-
tary to appoint judges and other officers; to pardon and reprieve
criminals ; to establish courts of justice, with a right of appeal to
the crown from all judgments ; to create cities and other corpora-
tions ; to erect ports and manors, and courts baron in such manors.
Liberty was allowed to subjects to transport themselves and their
goods to the province; and to import its products into England ;
and to export them from thence within one year, the inhabitants
observing the acts of navigation, and all other laws in this behalf
made. It was further stipulated that the crown should levy-no tax,
custom, or imposition upon the inhabitants or their goods, unless
by the consent of the proprietary or assembly,  or by act of Par-
liament in England.” Such are the most important clauses of
this charter, which has been deemed one of the best drawn of the
colonial charters, and which underwent the revision, not merely
of the law-officers of the crown, but of the then Lord Chief Jus-
tice (North) of England.* It has been remarked, as a- singular
omission in this charter, that there is no provision that the inhab-
itants and their children shall be deemed British subjects, and
cntitled to all the liberties and immunities thereof, such a clause
being found in every other charter.® Chalmers® has observed that

11 Proud, Penn. 176; Laws of Pennsyl., éd. of Franklin, 1742, App.

2 1 Proud, Penn. 175, 176, 177.

$ 1 Proud, Penn. 177, 178.

¢ 1 Chalm Annals, 636, 637.

5 1 Graham’s Hist. of Colon. 41, note ; 1 Chalm. Annals, 639, 658.
¢ 1 Chalm. Annals, 639, 658,
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the clause was wholly unnecessary, as the allegiance to the crown
was reserved ; and the common law thence inferred, that all the
inhabitants were subjects,and of course were entitled to all the
privileges of Englishmen.

§ 123. Penn immediately invited emigration to his province by
holding out concessions of a very liberal nature to all settlers ;!
and under his benign and enlightened policy a foundation was
early laid for the establishment of a government and laws which
have been justly celebrated for their moderation, wisdom, and pro-
tection of the rights and liberties of the people.? In the introduc-
tion to his first frame of government, he lays down this proposi-
tion, which was far beyond the general spirit of that age, that
“any government is free to the people under it, whatever be the
frame, where the laws rule, and the people are a party to those
laws ; and more than this is tyrauny, oligarchy, or confusion.” 3
In that frame of government, after providing for the organization
of it under the government of a governor, council, and general
assembly, chosen by the people, it was declared that all persons
acknowledging one Almighty God, and living peaceably, shall be
in no ways molested for their religious persuasion or practice in
matters of faith or worship, or compelled to frequent or maintain
any religious worship, place, or ministry.# Provisions were also
made securing the right of trial by jury, and the right to dispose
of property by will, attested by two witnesses ; making lands in
certain cases liable to the payment of debts ; giving to seven years’
quiet possession the efficacy of an unquestionable title ; requiring
the registry of grants and conveyances, and declaring that no
taxes should be levied but by a law for that purpose made.®
Among other things truly honorable to the memory of this great
man, is the tender regard ard solicitude which on all occasions he
manifested for the rights of the Indians, and the duties of the
settlers towards them. They are exhibited in his original plan of
concessions, as well as in various other public documents, and
were exemplified in his subsequent conduct.® In August, 1682, in
order to secure his title against adverse claims, he procured a patent

11 Proad, Penn. 192; 2 Proud, Penn, App. 1; 2 Doug. S8umm. 300, 301.
% 1 Chalm. Annals, 638, 642 ; Marsh. Colon. ch. 6, p. 182, 183.

3 1 Pround, Penn. 197, 198 ; 2 Pround, Penn. App. 7.

4 1 Proud, Penn. 200; 2 Proud, Penn. App. 19.

§ 2 Proud, Penn. App. 15, 20; 1 Chalm. Annals, 641, 642.
8 1 Chalm. Annals, 644 ; 1 Proud,Penn. 194, 195, 213, 429 ; 2 Proud, App. 4.
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from the Duke of York, releasing all his title derived under any of
his patents from the crown.!

§ 124. It was soon found that the original frame of government,
drawn up before any settlements were made, was ill adapted to the
state of things in an infant colony. Accordingly it was laid aside,
and a new frame of government was, with the consent of the gen-
eral assembly, established in 1683.2 In 1692, Penn was deprived
of the government of Pennsylvania by William and Mary; but it
was again restored to him in the succeeding year.? A third frame
of government was established in 1696.# This again was surren-
dered, and a new final charter of government was,in October,
1701, with the consent of the general assembly, established, under
which the province continued to be governed down to the period
of the American Revolution. It provided for full liberty of con-
science and worship ; and for the right of all persons professing to
believe in Jesus Christ, to serve the government in any capacity.®

“An annual assembly was to be chosen of delegates from each
county, and to have the usual legislative authority of other colonial
assemblies, and also power to nominate certain persons for office
to the governor. The laws were to be subject to the approbation
of the governor, who had a council of state to assist him in the gov-
ernment.® Provision was made in the same charter, that if the rep-
resentatives of the province and territories (meaning by territories
the three counties of Delaware) should not agree to join together
in legislation, they should be represented in distinct assemblies.”

§125. In the legislation of Pennsylvania, early provision was
made (in 1683) for the descent and distribution of intestate estates,
by which they were to be divided among all the children, the eldest
son having a double share ; and this provision was never afterwards
departed from.? Notwithstanding the liberty of conscience recog-
nized in the charters, the legislature seems to have felt itself at
liberty to narrow down its protection to persons who believed in
the Trinity, and in the divine inspiration of the Scriptures.?

1 1 Proud, Penn. 200.

2 1 Proud, Penn. 239 ; 2 Proud, Penn. App. 21 ; 2 Doug. Summ. 302.

8 1 Proud, Penn. 377, 408,

¢ 1 Proud, Penn. 415; 2 Proud, Penn. App. 30 ; Marshall, Colon. ch. 6, p. 183.

6 1 Proud, Penn. 443 to 450 ; 2 Doug. Summ. 303.

8 1 Proud, Penn. 450.

7 1 Proud, Penn. 454, 455 ; 1 Holmes’s Annals, 485,

8 Laws of Penn., ed. of Franklin, 1742, App. 5; Id. p. 60; 1 Chalm. Annals, 649.
9 Laws of Penn., ed. of Franklin, 1742, p. 4 [1705].
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CHAPTER XIII.
DELAWARE.

§126. AFTER Penn had become proprietary of Pennsylvania,
he purchased of the Duke of York, in 1682, all his right and inter-
est in the territory, afterwards called the Three Lower Counties of
Delaware, extending from the south boundary of the province,
and situated on the western side of the river and bay of Dela-
ware to Cape Henlopen, beyond or south of Lewistown; and the
three counties took the names of New Castle, Kent, and Sus-
sex.! At this time they were inhabited principally by Dutch
and Swedes, and seem to have constituted an appendage to the
government of New York.2 The first settlement by the Swedes
seems to have been earlier than 1638;3 and no permanent
settlements were attempted by the Dutch until a later period
(1651).¢

§ 127. In the same year, with the consent of the people, an act
of union with the province of Pennsylvania was passed, and an
act of settlement of the frame of government in a general assem-
bly, composed of deputies from the counties of Delaware and
Pennsylvania.? By this act the three counties were, under the
name of the territories, annexed to the province, and were to be
represented in the general assembly, governed by the same laws,
and to enjoy the same privileges as the inhabitants of Pennsyl-
vania.! Difficulties soon afterwards arose between the deputies
of the province and those of the territories; and after various
subordinate arrangements, a final separation took place between

1 1 Proud, Penn. 201, 202 ; 1 Chalm. Annals, 643; 2 Doug. Summ. 297, &c.

2 1 Chalmers’s Annals, 631, 632, 633, 634, 643; 1 Holmes’s Annals, 295, 404 ;
1 Pitk. Hist. 24, 26, 27 ; 2 Doug. Summ. 221. See 1 Chalm. Annals, 571, 572, 630,
631.

3 Chalm. Annals, 631.

¢ 1d. 632, 633, 634,

6 1 Proud, Penn. 206 ; 1 Holmes’s Annals, 404 ; 1 Chalm. Annals, 645, 646.

¢ 1 Chalm. Annals, 646; 1 Dall. Penn. Laws, App. 24, 26; 2 Colden’s Five Na-
tions, App.
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them, with the consent of the proprietary, in 1708. From that
period down to the American Revolution, the territories were gov-
erned by a separate legislature of their own, pursuant to the
liberty reserved to them by a clause in the original charter or
frame of government.!

11 Proud, Penn. 358, 454; 1 Holmes’s Annals, 404, note; 2 Doug. Summ. 297,
298,
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CHAPTER XIV.
NORTH AND SOUTH CAROLINA.

§128. WE next come to the consideration of the history of the
political organization of the Carolinas. That level region, which
stretches from the 36th degree of north latitude to Cape Florida,
afforded an ample theatre for the early struggles of the three great
European powers, Spain, France, and England, to maintain or
acquire an exclusive sovereignty. Various settlements were made
under the auspices of each of the rival powers, and a common
fate seemed for a while to attend them all! In March, 1662
[April, 1668], Charles the Second made a grant to Lord Claren-
don and others of the territory lying on the Atlantic Ocean, and
extending from the north end of the island called Hope Island, in
the South Virginian Seas, and within 36 degrees of north latitude,
and to the west as far as the South Seas, and so respectively as
far as the river Mathias upon the coast of Florida, and within 81
degrees of north latitude, and so west in a direct line to the South
Seas, and erected it into a province, by the name of Carolina, to
be holden as of the manor of East Greenwich in Kent, in free and
common socage, and not in capite, or by knight service, subject
immediately to the crown, as a dependency, forever.?

§ 129. The grantees were created absolute lords proprietaries,
saving the faith, allegiance, and supreme dominion of the crown,
and invested with as ample rights and jurisdictions as the Bishop
of Durham possessed in his palatine diocese. The charter seems
to have been ¢opied from that of Maryland, and resembles it in
many of its provisions. It authorized the proprietaries to enact
laws with the assent of the freemen of the colony, or their dele-
gates, to erect courts of judicature, to appoint civil officers, to
grant titles of honor, to erect forts, to make war, and in cases
of necessity to exercise martial law, to build harbors, to make
ports, to erect manors, and to enjoy customs and subsidies im-

1 1 Chalmers’s Annals, 513, 514, 515.

2 1 Chalm. Annals, 519; 1 Holmes’s Annals, 327, 328 ; Marsh. Colon. ch. 5, p. 1525
1 Williamson’s North Carol. 87, 230 ; Carolina Charters, London, 4to.
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posed with the consent of the freemen.! And it further author-
ized the proprietaries to grant indulgences and dispensations in
religious affairs, so that persons might not be molested for differ-
‘ences in speculative opinion with respect to religion, avowedly
for the purpose of tolerating non-conformity to the Church of Eng-
land.2 It further required that all laws should ¢ be consonant to
reason, and as near as may be conveniently, agreeable to the laws
and customs of this our kingdom of England.”” # And it declared
that the inhabitants and their children, born in the province,
should be denizens of England, and entitled to all the privileges
and immunities of British-born subjects.

§ 130. The proprietaries immediately took measures for the
settlement of the province, and at the desire of the New England
settlers within it (whose disposition to emigration is with Chalmers
a constant theme of reproach) published proposals, forming a
basis of government.! It was declared that there should be a
governor chosen by the proprietaries from thirteen persons named
by the colonists, and a general assembly, composed of the gov-
ernor, council, and representatives of the people, who should have
authority to make laws not contrary to those of England, which
should remain in force until disapproved of by the proprietaries.5
Perfect freedom of religion was also promised, and a hundred
acres of land offered at a half-penny an acre, to every settler
within five years.

§131. In 1665, the proprietaries obtained from Charles the
Second a second charter, with an enlargement of boundaries. It
recited the grant of the former charter, and declared the limits to
extend north and eastward as far as the north end of Currituck
River or Inlet, upon a straight westerly line to Wyonoak Creek,
which lies within or about 36 degrees 30 minutes of north lati-
tude, and so west in a direct line as far as the South Seas, and
south and westward as far as the degrees of 29 inclusive of north-
ern latitude, and so west in a direct line as far as the South Seas.®

1 1 Holmes’s Annals, 327, 328. This charter, and the second charter, and the fan-
damental constitutions made by the proprietaries, is to be found in a small quarto
printed in London without date, which is in Harvard College Library.

2 1 Holmes’s Annals, 328 ; 1 Hewatt’s South Car. 42 to 47.

3 Carolina Charter, 4to, London.
¢ 1 Chalm. Annals, 515.
§ 1 Chalm. Annals, 518, 553 ; Marsh. Colon. ch. 5, p. 152.

¢ 1 Chalm. Annals, 521 ; 1 Williams’s N, Car. 230, 231 ; 1 Holmes’s Annals, 340 ;
Carolina Charters, 4to, London.
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It then proceeded to constitute the proprietaries absolute owners
and lords of the province, saving the faith, allegiance, and sov-
ereign dominion of the crown, to hold the same as of the manor
of East Greenwich in Kent, in free and common socage, and not
in capite, or by knight service, and to possess in the same all the
royalties, jurisdictions, and privileges of the Bishop of Durham in
his diocese. It also gave them power to make laws, with the
assent of the freemen of the province, or their delegates, provided
such laws were consonant with reason,and as near as conveniently
may be, agreeable to the laws and customs of the realm of Eng-
Jland.! It also provided that the inhabitants and their children
should be denizens and lieges of the kingdom of England, and
reputed and held as the liege people born within the kingdom, and
might inherit and purchase lands, and sell and bequeath the same,
and should possess all the privileges and immunities of natural-
born subjects within the realm. Many other provisions were
added, in substance like those in the former charter.? Several
detached settlements were made in Carolina, which were at first
placed under distinct temporary governments ; one was in Albe-
marle, another to the south of Cape Fear.® Thus various inde-
pendent and separate colonies were established, each of which had
its own assembly, its own customs, and its own laws; a policy
which the proprietaries had afterwards occasion to regret, from
its tendency to enfeeble and distract the province.*

§132. In the year 1669, the proprietaries, dissatisfied with the
systems already established within the province, signed a fundd-
mental constitution for the government thereof, the object of which
is declared to be, ¢ that we may establish a government agreeable
to the monarchy, of which Carolina is a part, that we may avoid
making too numerous a democracy.””® This constitution was
drawn up by the celebrated John Locke, and his memory has
often been reproached with the illiberal character of some of the
articles, the oppressive servitude of others, and the general disre-

* 11 Williams’s N. Car. 230, 237.

2 1 Holmea’s Annals, 340; 1 Chalm. Annals, 521, 522 ; 1 Williams's N. Car. 230 to
254 ; Iredell’s Laws of N. Car. Charter, p. 1 to 7.

8 1 Chalm. Annals, 519, 520, 524, 525 ; 1 Williams’s N. Car. 88, 91, 92, 93, 96, 97,
103, 114,

4 1 Chalm. Annals, 521.

§ 1 Chalm. Annals, 526, 527; 1 Holmes’s Annals, 350, 351, and note; Carolina
Charters, 4to, London, p. 33.
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gard of some of those maxims of religious and political liberty
for which he has in his treatises of government and other writings
contended with so much ability and success. Probably there were
many circumstances attending this transaction which are now
. unknown, and which might well have moderated the severity of
the reproach, and furnished, if not a justification, at least some
apology for this extraordinary instance of unwise and visionary
legislation. -

§ 183. It provided that the oldest proprietary should be the
palatine, and the next oldest should succeed him. Each of the
proprietaries was to hold a high office. The rules of precedency
were most exactly established. Two orders of hereditary nobility
were instituted, with suitable estates, which were to descend with
the dignity. The provincial legislature, dignified with the name
of parliament, was to be biennial, and to consist of the proprieta-
ries or their deputies, of the nobility, and of representatives of
the freeholders chosen in districts. They were all to meet in one
apartment (like the ancient Scottish Parliament), and enjoy an
equal vote. No business, however, was to be proposed, until it
had been debated in the grand council (which was to cousist of
the proprietaries and forty-two counsellors), whose duty it was to
prepare bills. No act was of force longer than until the next
biennial meeting of the parliament, unless ratified by the palatine
and a quorum of the proprietaries. All the laws were to become
void at the end of a century, without any formal repeal. The
Church of England (which was declared to be the only true and
orthodox religion) was alone to be allowed a public maintenance
by parliament. But every congregation might tax its own mem-
bers for the support of its own minister. Every man of seventeen
years of age was to declare himself of some church or religious
profession, and to be recorded as such; otherwise he was not to
have any benefit of the laws. And no man was to be permitted
to be a freeman of Carolina, or have any estate or habitation, who
did not acknowledge a God, and that God is to be publicly wor-
shipped. In other respects there was a guaranty of religious
freedom.! There was to be a public registry of all deeds and con-
veyances of lands, and of marriages and births. Every freeman

11 Hewatt’s South Car. 42 to 47, 321, &c. ; Carolina Charters, 4to, London, p. 33,
&c.; 1 Chalm. Annals, 526;; 1 Holmes’s Annals, 350, 351 ; 1 Williams’s N. Car, 104
to 111 ; Marsh. Colon. ch. 5, p. 155; 1 Ramsay's South Car. 31, 332.
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was to have ¢ absolute power and authority over his negro slaves,
of what opinion or religion soever.”. No civil or criminal cause
was to be tried but by a jury of the peers of the party; but the
verdict of a majority was binding. With a view to prevent un-
necessary litigation, it was (with a simplicity, which at this time
may excite a smile) provided that it shall be a base and vile
thing to plead for money or reward”; and that since multi-
plicity of comments, as well as of laws, have great inconveniences,
and serve only to obscure and perplex, all manner of comments
and expositions on any part of these fundamental constitutions,
or on any part of the common or statute law of Carolina, are
absolutely prohibited.” 1

§ 134. Such was the substance of this celebrated constitution.
It is easy to perceive that it was ill adapted to the feelings, the
wants, and the opinions of the colonists. The introduction of it,
therefore, was resisted by the people, as much as it could be ; and
indeed, in some respects it was found impracticable.? Public dis-
satisfaction daily increased, and after a few years’ experience of
its ill arrangements, ayd its mischievous tendency, the proprieta-
ries, upon the application of the people (in 16983), abrogated the
constitution, and restored the ancient form of government. Thus
perished the labors of Mr. Locke; and thus perished a system,
under the administration of which, it has been remarked, the
Carolinians had not known one day of real enjoyment, and that
introduced evils and disorders, which ended only with the disso-
lution of the proprietary government® Perhaps in the annals of
the world there is not to be found a more wholesome lesson of the
utter folly of all efforts to establish forms of government upon
mere theory, and of the dangers of legislation without consulting
the habits, manners, feelings, and opinions of the people upon
which they are to operate.

§ 135. After James the Second came to the throne, the same
general course was adopted of filing a quo warranto against the
proprietaries, as had been successful in respect to other colonies.
The proprietaries, with a view to elude the storm, prudently offered

1 Carolina Charters, 4to, p. 45, § 70, p. 47, § 80; 1 Hewatt's South Car. 821, &c.

2 1 Ramsay’s South Car. 39, 43, 88; 1 Hewatt’s South Car 45; 1 Chalmers’s An-
nals, 527, 528, 529, 530, 532, 550 ; Marsh. Colon. ch. 5, 156,157,159 ; 1 Williams's N.
Car. 122, 143.

$ 1 Chalmers’s Annals, 552.
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to surrender their charter, and thereby gained time.! Before any-
thing definitive took place, the Revolution of 1688 occurred, which
put an end to the hostile proceedings. In April, 1698, the pro-
prietaries made another system of fundamental constitutions,
which embraced many of those propounded in the first, and in-
deed, was manifestly a mere amendment of them.

§136. These constitutions (for experience does not seem to
have imparted more wisdom to the proprietaries on this subject)
contained the most objectionable features of the system of govern-
ment, and hereditary nobility of the former constitutions, and
shared a common fate. They were never generally assented to
by the people of the colony, or by their representatives, as a body
of fundamental laws. Hewatt says? that none of these systems
ever obtained ¢ the force of fundamental and unalterable laws in
the colony. What regulations the people found applicable, they
adopted at the request of their governors; but observed these on
account of their own propriety and necessity, rather than as a
system of laws imposed on them by British legislators.” 3

§137. There was at this period a space of three hundred miles
between the southern and northern settlements of Carolina ;¢ and
though the whole province was owned by the same proprietaries,
the legislation of the two great settlements had been hitherto con-
ducted by separate and distinct assemblies, sometimes under the
same governor and sometimes under different governors. The
legislatures continued to remain distinct down to the period when
a final surrender of the proprietary charter was made to the crown
in 1729.5 The respective territories were designated by the name
of North Carolina and South Carolina, and the laws of each ob-
tained a like appellation. Cape Fear seems to have been com-
monly deemed in the commissions of the governor the boundary
between the two colonies.®

§138. By the surrender of the charter, the whole government
of the territory was vested in the crown ; (it had been in fact ex-

1 1 Chalmers’s Annals, 549 ; 1 Holmes’s Annals, 416,

2 1 Hewatt’s South Carol, 45.

2 Dr. Ramsay treats these successive constitutions as of no authority whatsoever in
the province, as a law or rule of government. But in a legal point of view the propo-
sition is open to much doubt. 2 Ramsay’s South Carol. 121 to 124.

4 1 Williams’s N. Car. 155,

5 Marsh. Colon. ch. 9, p. 246, 247 ; 1 Hewatt’s South Carol. 212, 318.

% 1 Williams’s N. Car. 161, 162; 1 Ramsay’s South Carol. 56, &c. 88, 95; 1 Hew-
att’s South Carol. 212, 318 ; 1 Holmes’s Annals, 523, 525 ; Marsh. Colon. ch. 9, p. 246.
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ercised by the crown ever since the overthrow of the proprietary
government in 1720 ;) and henceforward it became a royal prov-
ince, and was governed by commission under a form of gov-
ernment substantially like that established in the other royal
provinces.! This change of government was very acceptable to
the people, and gave a new impulse to their industry and enter-
prise. Ata later period [1782], for the convenience of the inhabi-
tants, the province was divided; and the divisions were distin-
guished by the names of North Carolina and South Carolina.?

§ 139. The form of government conferred on Carolina when it
became a royal province was in substance this: It consisted of a
governor and council appointed by the crown, and an assembly
chosen by the people, and these three branches constituted the
legislature. The governor convened, prorogued, and dissolved the
legislature, and had a negative upon the laws, and exercised the
executive authority.® He possessed also the powers of the court
of chancery, of the admiralty, of supreme ordinary, and of ap-
pointing magistrates and militia officers. All laws were subject to
the royal approbation or dissent ; but were in the mean time in full
force.

§ 140. On examining the statutes of South Carolina, a close
adherence to the general policy of the English laws is apparent.
As early as the year 1712, a large body of the English statutes
was, by express legislation, adopted as part of its own code; and
all English statutes respecting allegiance, all the test and suprem-
acy acts, and all acts declaring the rights and liberties of the sub-
jects, or securing the same, were also declared to be in full force
in the province. All and every part of the common law, not
altered by these acts or inconsistent with the constitutions, cus-
toms, and laws of the province, was also adopted as part of its
jurisprudence. An exception was made of ancient abolished ten-
ures, and of ecclesiastical matters inconsistent with the then
church establishment in the province. There was also a saving
of the liberty of conscience, which was allowed to be enjoyed by
the charter from the crown and the laws of the province.t This
liberty of conscience did not amount to a right to deny the Trinity.

1 Marsh. Colon. ch. 9, p. 247.

2 Marsh. Colon. ch. 9, p 237; 1 Holmes’s Annals, 544.

% 2 Hewatt’s South Car. ch. 7, p. 1, ef seq. ; 1 Ramsay’s South Car. ch. 4, p. 95.

4 Grimke’s South Carolina Laws (1712), p. 81, 98, 99, 100.
& Id. Act of 1703, p. 4.
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The Church of England had been previously established in the
province [in 1704] and all members of the assembly were required
to be of that persuasion.! Fortunately Queen Anne annulled these
obnoxious laws; and though the Church of England was estab-
lished, dissenters obtained a toleration, and the law respecting the
religious qualification of assemblymen was shortly afterwards
repealed.

§ 141. The laws of descents of intestate real estates, of wills,
and of uses, existing in England, seem to have acquired a perma-
nent foundation in the colony, and remained undisturbed, until
after the period of the American Revolution.? As in the other
colonies, the registration of conveyances of lands was early pro-
vided for, in order to suppress fraudulent grants.

§ 142. In respect to North Carolina, there was an early declara-
tion of the legislature [1715] conformably to the charter, that the
common law was and should be in force in the colony. All stat-
ute laws for maintaining the royal prerogative and succession to
the crown, and all such laws made for the establishment of the
church, and laws made for the indulgence to Protestant dissent-
ers; and all laws providing for the privileges of the people, and
security of trade; and all laws for the limitation of actions and
for preventing vexatious suits, and for preventing immorality and
fraud, and confirming inheritances and titles of land, were de-
clared to be in force in the province.? The policy thus avowed
was not departed from down to the period of the American Revo-
lution ; and the laws of descents and the registration of convey-
ances in both the Carolinas were a silent result of their common
origin and government.

1 1 Holmes’s Annals, 489, 490, 491 ; 1 Hewatt’s South Carol. 166 to 177.

2 2 Ramsay’s South Car. 130. The descent of estates was not altered until 1791.
8 Iredell's North Car. Laws, 1715, p. 18,19.
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CHAPTER XV.
GEORGIA.

§ 143. IN the same year in which Carolina was divided [1732],
a project was formed for the settlement of a colony upon the unoc-
cupied territory between the rivers Savannah and Altamaha.l
The object of the projectors was to strengthen the province of
Carolina, to provide a maintenance for the suffering poor of the
mother country, and to open an asylum for the persecuted Protes-
tants in Europe ; and in common with all the other colonies to
attempt the conversion and civilization of the natives.2 Upon ap-
plication, George the Second granted a charter to the company,
(consisting of Lord Percival and twenty others, among whom was
the celebrated Oglethorpe,) and incorporated them by the name
of the Trustees for establishing the Colony of Georgia in America.?
The charter conferred the usual powers of corporations in Eng-
land, and authorized the trustees to hold any territories, jurisdic-
tions, etc., in America for the better settling of a colony there.
The affairs of the corporation were to be managed by the corpora-
tion, and by a common council of fifteen persons, in the first place
nominated by the crown, and afterwards, as vacancies occurred,
filled by the corporation. The number of common-councilmen
might, with the increase of the corporation, be increased to
twenty-four. The charter further granted to the corporation
seven undivided parts of all the territories lying in that part
of South Carolina which lies from the northern stream of a river,
there called the Savannah, all along the sea~coast to the southward
unto the southernmost stream of a certain other great river, called
the Altamaha, and westward from the heads of the said rivers
respectively in direct lines to the South Seas, to be held as of the
manor of Hampton Court, in Middlesex, in free and common
socage, and not in capite. It then erected all the territory into an
independent province by the name of Georgia. It authorized the

11 Holmes’s Annals, 552 ; Marsh. Colonies, ch. 9, p. 247; 2 Hewatt’s South Car.
15, 16; Stokes’s Hist. Colonies, 113.

2 1 Holmes’s Annals, 552 ; 2 Hewatt’s South Car. 15, 16, 17.

3 Charters of N. A. Provinces, 4to, London, 1766.
VOL. 1. 7
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trustees for the term of twenty-one years to make laws for the
province ¢ not repugnant to the laws and statutes of England, sub-
ject to the approbation or disallowance of the crown, and after
such approbation to be valid. The affairs of the corporation were
ordinarily to be managed by the common council. It was further
declared that all persons born in the province should enjoy all the
privileges and immunities of natural-born subjects in Great Britain.
Liberty of conscience was allowed to all inhabitants in the worship
of God, and a free exercise of religion to all persons, except Pa-
pists. The corporation were also authorized, for the term of twenty-
one years, to erect courts of judicature for all civil and criminal
causes, and to appoint a governor, judges, and other magistrates.
The registration of all conveyances of the corporation was also
provided for. The governor was to take an oath to observe all the
acts of Parliament relating to trade and navigation, and to obey
all royal instructions pursuant thereto. The governor of South
Carolina was to have the chief command of the militia of the
province ; and goods were to be imported and exported without
touching at any port in South Carolina. At the end of the twenty-
one years the crown was to establish such form of government in
the province, and such method of making laws therefor, as in its
pleasure should be deemed meet ; and all officers should be then
appointed by the crown. )

§ 144. Such is the substance of the charter, which was obvi-
ously intended for a temporary duration only ; and the first meas-
ures adopted by the trustees, granting lands in tail male, to be
held by a sort of military service, and introducing other restric-
tions, were not adapted to aid the original design, or foster the
growth of the colony.! It continued to languish, until at length
the trustees, wearied with their own labors, and the complaints of
the people, in June, 1751, surrendered the charter to the crown.?
Henceforward it was governed as a royal province, enjoying the
same liberties and immunities as other royal provinces; and in
process of time it began to flourish, and at the period of the
American Revolution it had attained considerable importance
among the colonies.?

1 Marshall’s Colon. ch. 9, p. 248, 249, 250 ; 2 Holmes’s Aunals, 4~45; 2 Hewatt’s
South Car. 41, 42, 43. .

2 2 Holmes’s Annals, 45.

3 Stokes’s Hist. of Colonies, 115, 119; 2 Hewatt’s South Car. 145; 2 Holmes’s An-
nals, 45, 117,
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§145. In respect to its ante-revolutionary jurisprudence, a few
remarks may suffice. The British common and statute law lay at
the foundation.! The same general system prevailed as in the
Carolinas, from which it sprung. Intestate estates descended
according to the course of the English law. The registration of
conveyances was provided for, at once to secure titles and to sup-
press frauds ; and the general interests of religion, the rights of
representation, of personal liberty, and of public justice, were pro-
tected by ample colonial regulations.

1 8tokes’s Hist. of Colon. 119, 136.
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CHAPTER XVI.
GENERAL REVIEW OF THE COLONIES.

§ 146. WE have now finished our survey of the origin and
political history of the colonies, and here we may pause for a short
time for the purpose of some general reflections upon the subject.

§ 147. Plantations or colonies in distant countries are either
such as are acquired by occupying and peopling desert and uncul-
tivated regions by emigrations from the mother country,! or such
as, being already cultivated and organized, are acquired by con-
quest or cession under treaties. There is, however, a difference
between these two species of colonies in respect to the laws by
which they are governed, at least according to the jurisprudence
of the common law. If an uninhabited country is discovered and
planted by British subjects, the English laws are said to be imme-
diately in force there ; for the law is the birthright of every sub-
ject. So that wherever they go they carry their laws with them ;
and the new-found country is governed by them.?

§ 148. This proposition, however, though laid down in such
general terms by very high authority, requires many limitations,
and is to be understood with many restrictions. Such colonists
do not carry with them the whole body of the English laws, as
they then exist; for many of them must, from the nature of the
case, be wholly inapplicable to their situation, and inconsistent
with their comfort and prosperity. There is, therefore, this ne-
cessary limitation implied, that they carry with them all the laws
applicable to their situation, and not repugnant to the local and
political circumstances in which they are placed.

§149. Even as thus stated, the proposition is full of vagueness
and perplexity ; for it must still remain a question of intrinsic
difficulty to say what laws are or are not applicable to their situa-
tion ; and whether they are bound by a present state of things, or
are at liberty to apply the laws in future by adoption, as the growth

11 Bl Comm. 107.

2 2 P. Will. 75; 1 Bl. Comm. 107 ; 2 Salk. 411 ; Com. Dig. Ley. C.; Rex v. Vaughan,
4 Burr. R. 2500; Chitty on Prerog. ch. 3, p. 29, &ec.
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or interests of the colony may dictate.! The English rules of
inheritance, and of protection from personal injuries, the rights
secured by Magna Charta, and the remedial course in the admin-
istration of justice, are examples as clear perhaps as any which
can be stated as presumptively adopted, or applicable. And yet
in the infancy of a colony some of these very rights and privileges
and remedies and rules may be in fact inapplicable, or inconven-
ient and impolitic.2 It is not perhaps easy to settle what parts of
the English laws are or are not in force in any such colony, until
either by usage or judicial determination they have been recog-
nized as of absolute force.

§150. In respect to conquered and ceded countries, which have
already laws of their own, a different rule prevails. In such cases
the crown has a right to abrogate the former laws and institute
new ones. But until such new laws are promulgated, the old laws
and customs of the country remain in full force, unless so far as
they are contrary to our religion, or enact anything that is malum
in se; for in all such cases the laws of the conquering or acquiring
country shall prevail. This qualification of the rule arises from the
presumption that the crown could never intend to sanction laws
contrary to religion or sound morals.2 But although the king has
thus the power to change the laws of ceded and conquered coun-
tries, the power is not unlimited. His legislation is subordinate
to the authority of parliament. He cannot make any new change
contrary to fundamental principles; he cannot exempt an inhabi-
tant from that particular dominion, as for instance from the laws
of trade, or from the power of parliament; and he cannot give
him privileges exclusive of other subjects.*

§151. Mr. Justice Blackstone, in his Commentaries, insists
that the American colonies are principally to be deemed con-
quered, or ceded countries. His language is, ¢ Our American
plantations are principally of this latter sort, [i. e. ceded or con-
quered countries,] being obtained in the last century either by
right of conquest and driving out the natives, (with what natursl

11 Bl Comm. 107; 2 Merivale, R. 148, 159.

3 1 Bl. Coram. 107 ; 1 Tucker’s Black. note E, 378, 384, et seq.; 4 Burr. R. 2500;
8 Merivale, R. 143, 157, 158; 2 Wilson’s Law Lect. 49 to 54.

3 Blankard v. Galy, 4 Mod. 222; 8. c. 2 Salk. 411, 412; 2 Peere Will. 75; 1 Black.
Comm. 107 ; Campbell v. Hall, Cowp. R. 204, 209, Calvin’s case, 7 Co. 1,17 b; Com,
Dig. Navigation, G. 1, 3; Id. Ley. C.; 4 Burr. R. 2500 ; 2 Merivale, R. 143, 157, 158.

¢ Campbell v. Hall, Cowp. R. 204, 209 ; Chitty on Prerog. ch. 3, p. 29, &c.
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justice I shall not at present inquire,) or by treaties. And, there-
fore, the common law of England, as such, has no allowance or
authority there ; they being no part of the mother country, but
distinct, though dependent dominions.” 1

§ 152. There is great reason to doubt the accuracy of this state-
ment in a legal view. We have already seen that the European
nations by whom America was colonized treated the subject in a
very different manner.? They claimed an absolute dominion over
the whole territories afterwards occupied by them, not in virtue of
any conquest of, or cession by, the Indian natives, but as a right
acquired by discovery.® Some of them, indeed, obtained a sort
of confirmatory grant from the papal authority. But as between
themselves they treated the dominion and title of territory as
resulting from priority of discovery;# and that European power
which had first discovered the country and set up marks of pos-
session was deemed to have gained the right, though it had not
yet formed a regular colony there.® We have also seen that the
title of the Indians was not treated as a right of propriety and
dominion, but as a mere right of occupancy.® As infidels, heathen,
and savages, they were not allowed to possess the prerogatives
belonging to absolute, sovereign, and independent nations.” The
territory over which they wandered, and which they used for their
temporary and fugitive purposes, was, in respect to Christians,
deemed as if it were inhabited only by brute animals. There is
not a single grant from the British crown, from the earliest of
Elizabeth down to the latest of George the Second, that affects to
look to any title except that founded on discovery. Conquest or
cession is not once alluded to. And it is impossible that it should
have been; for at the time when all the leading grants were re-

11 Bl. Comm. 107 ; Chitty on Prerog. ch. 3, p. 29.

4 See ante, p. 4 to 22; 1 Chalm. Annals, 676 ; 3 Wilson’s Works, 234.

3 Vattel, B. 1, ch. 18, § 205, 206, 207, 208, 209.

4 Johnson v. McIntosh, 8 Wheat. R. 543, 576, 595.

8 Peun v. Lord Baltimore, 1 Ves. 444, 451.

¢ 3 Kent’s Comm. 308 to $13; 1 Chalm. Annals, 676, 677 ; 4 Jefferson’s Corresp.
478 ; Worcester v. Georgia, 6 Peters’s R. 515.

T To do but justice to those times, it is proper to state that this pretension did not
obtain universal approbation. On the contrary, it was opposed by some of the most
enlightened ecclesiastics and philosophers of those days, as unjast and absurd; and es-
pecially by two Spanish writers of eminent worth, Soto and Victoria. See Sir James
Mclntosh’s elegant treatise on the Progress of Ethical Philosophy, Philadelphia edit.
1832, pp. 49, 50.

Google



CH. XV1.] GENERAL REVIEW. 103

spectively made, there had not been any conquest or cession from
the natives of the territory comprehended in those grants. Even
in respect to the territory of New York and New Jersey, which
alone afford any pretence for a claim by conquest, they were con-
quered from the Dutch, and not from the natives, and were ceded
to England by the treaty of Breda in 1667. But England claimed
this very territory, not by right of this conquest, but by the prior
right of discovery.! The original grant was made to the Duke of
York in 1664, founded upon this right, and the subsequent con-
firmation of his title did not depart from the original foundation.

§ 153. The Indians could in no just sense be deemed a con-
quered people, who had been stripped of their territorial posses-
sions by superior force. They were considered as a people not
having any regular laws, or any organized government, but as
mere wandering tribes? They were never reduced into actual
obedience, as dependent communities ; and no scheme of general
legislation over them was ever attempted. For many purposes
they were treated as independent communities, at liberty to gov-
ern themselves, so always that they did not interfere with the
paramount rights of the European discoverers.?

§ 154. For the most part at the time of the first grants of the
colonial charters, there was not any possession or occupation of
the territory by any British emigrants. The main object of these
charters, as stated in the preliminary recitals, was to invite emi-
grations, to people the country, to found colonies, and to Christian-
ize the natives. Even in case of a conquered country, where there
are no laws at all existing, or none which are adapted to a civil-
ized community, or where the laws are silent, or are rejected and
none substituted, the territory must be governed according to the
rules of natural equity and right. And Englishmen removing
thither must be deemed to carry with them those rights and privi-
leges which belong to them in their native country.t

1 4 Wheaton, 575, 576, 588. See also 1 Tuck. Black. Appx. 332; 1 Chalm. An-
nals, 676.

2 Vattel, B. 1, ch. 18, § 208, 209 ; 3 Kent’s Comm. 312, 313.

$ 4 Wheat. R. 590, 591, 596 ; 1 Grahame’s Hist. of America, 44 ; 2 Kent’s Comm.
311; Worcester v. State of Georgia, 6 Peters’s Sup. Ct. Rep. 515. [Mackey v. Coze, 18
How. 104 ; Wheat. Int. Law, pt. 1, ch. 2, § 14.]

* 2 Salk. 411, 412, See also Hall v. Campbell, Cowp. R. 204, 211, 212; 1 Chalm.
Ann. 14, 15,678, 679, 689, 690; 1 Chalm. Opinions, 194; 2 Chalm. Opinions, 202;
Chitty on Prerog. ch. 2; 2 Wilson’s Law Lect. 48, 49.
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§ 1565. The very ground, therefore, assumed by England, as the
foundation of its title to America, and the invitations to its own
subjects to people it, carry along with them a necessary implica-
tion that the plantations, subsequently formed, were to be deemed
a part of the ancient dominions ; and the subjects inhabiting them
to belong to a common country, and to retain their former rights
and privileges. The government, in its public policy and arrange-
ments, as well as in its charters, proclaimed that the colonies were
established with a view to extend and enlarge the boundaries of
the empire. The colonies, when so formed, became a part of the
state equally with its ancient possessions.! It is not, therefore,
without strong reason, that it has been said that ¢ the colonists,
continuing as much subjects in the new establishment, where they
had freely placed themselves [with the consent of the crown], as
they had been in the old, carried with them their birthright,— the
laws of their country, because the customs of a free people are a
part of their liberty ;”” and that ¢ the jurisprudence of England
became that of the colonies, so far as it was applicable to the situ-
ation at which they had newly arrived, because they were Eng-
lishmen residing within a distant territory of the empire.”2 And
it may be added, that as there were no other laws to govern them,
the territory was necessarily treated as a deserted and unoccupied
country, annexed by discovery to the old empire, and composing
a part of it.> Moreover, even if it were possible to consider the
case as a case of conquest from the Indians, it would not follow,
if the natives did not remain there, but deserted it and left it a
vacant territory, that the rule as to conquests would continue to
apply to it. On the contrary, as soon as the crown should choose
to found an English colony in such vacant territory, the general
principle of settlements in desert countries would govern it. It
would cease to be a conquest, and become a colony, and as such
be affected by the British laws. This doctrine is laid down with
great clearness and force by Lord Mansfield, in his celebrated
Jjudgment in Hall v. Campbell* In a still more recent case it

! Vattel, B. 1, ch. 18, § 209; 1 Chalm. Annals, 676, 677, 678, 679; 8 Wheat. R.
595; Grotius, B. 2, ch. 9, § 10.

2 ) Chalm. Aon. 677; Id. 14, 15, 658; 2 Wilson’s Law Lect. 48, 49; 3 Wilson’s
Law Lect. 234, 235,

3 Roberdeau v. Rous, 1 Atk. R. 543, 544 ; Vaughan, R. 300, 400; Show. Parl. Cas.

81; 8 Wheat. R. 595; 1 Tuck. Black. Comm. App. 382, 383; Dummer’s Defence, 1
.}merican Tracts, 18. * Cowp. R. 204, 211, 212.
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was laid down by Lord Ellenborough that the law of England
might properly be recognized by subjects of England in a place
occupied temporarily by British troops, who would impliedly carry
that law with them.!

§ 156. The doctrine of Mr. Justice Blackstone, therefore, may
well admit of serious doubt upon general principles. But it is
manifestly erroneous, so far as it is applied to the colonies and
plantations composing our Union. In the charters under which
all these colonies were settled, with a single exception,? there is,
as has béen already seen, an express declaration that all subjects
and their children inhabiting therein shall be deemed natural-
born subjects, and shall enjoy all the privileges and immunities
thereof. There is also in all of them an express restriction that
no laws shall be made repugnant to those of England, or that as
near as may be conveniently, they shall be consonant with and
conformable thereto ; and either expressly or by necessary impli-
cation it is provided that the laws of England so far as applicable
shall be in force there. Now this declaration, even if the crown
previously possessed & right to establish what laws it pleased
over the territory, as a conquest from the natives, being a funda-
mental rule of the original settlement of the colonies, and before
the emigrations thither, was conclusive, and could not afterwards
be abrogated by the crown. It was an irrevocable annexation of
the colonies to the mother country, as dependencies governed by
the same laws and entitled to the same rights.3

§157. And so has been the uniform doctrine in America ever
since the settlement of the colonies. The universal principle (and
the practice has conformed to it) has been, that the common law
is our birthright and inheritance, and that our ancestors brought
hither with them upon their emigration all of it which was appli-
cable to their situation. The whole structure of our present
jurisprudence stands upon the original foundations of the common
law.4

1 Rez v. Brampton, 10 East, R. 282, 288, 269,

2 That of Pennsylvania, i Grahame’s Hist. 41, note; 1 Chalm. Annals, 14, 15, 639,
640, 658; 2 Wilson’s Law Lect. 48, 49.

3 Stokes’s Colon. 30 ; Hall v. Campbell, Cowp. R. 204, 212; 1 Tuck. Black. Comm.
App. 383, 384 ; Chitty, Prerog. 32, 33.

4 Notwithstanding the clearness of this doctrine, both from the language of the char-
ters, and the whole course of judicial decisions, Mr. Jefferson has treated it with an ex-

traordinary degree of derision if not of contempt. “I deride (says he) with you the
ordinary doctrine, that we brought with us from England the common-law rights.
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§ 158. We thus see in a very clear light the mode in which the
common law was first introduced into the colonies; as well as the

This narrow notion was a favorite in the first moment of rallying to our rights against
Great Britain. But it was that of men who felt their rights, before they had thought of
their explanation. The truth is, that we brought with us the rights of men, of expatri-
ated men. On our arrival here the question would at once arise, by what law will we
govern ourselves? The resolution seems to have been, by that system with which we
are familiar; to be altered by ourselves occasionally, and adapted to our new situation.”
4 Jefferson’s Corresp. 178.

How differently did the Congress of 1774 think. They unanimously resolved, *“ That

the respective colonies are entitled to the common law of England, and more especially to
the great and inestimable privilege of being tried by their peers of the vicinage accord-
ing to the course of that law.” They further resolved, ¢ that they were entitled to the
benefit of such of the English statutes as existed at the time of their colonization, and
which they have by experience respectively found to be applicable to their several and
Iocal circumstances.” They also resolved, that their ancestors at the time of their em-
igration were “ entitled ”’ (not to the rights of men, of expatriated men, but) “ to all the
rights, liberties, and immunities of free and natural-born subjects within the realm of
England.” Journal of Congress, Declaration of Rights of the Colonies, Oct. 14, 1774,
p. 27 to 3L.
1 Chalm. Opinions, 202, 220, 295; 1 Chalm. Annals, 677, 681, 682; 1 Tuck. Black.
Comm. 385 ; 1 Kent’s Comm. 322 ; Journal of Congress, 1774, p. 28, 29; 2 Wilson’s
Law Lect. 48, 49, 50 ; 1 Tuck. Black. Comm. App. 380 to 384 ; Van Nessv. Packard,
2 Peters’s Sup. R. 137, 144.

[Mr. Jefferson, as will be seen from the quotation above, did not question, but ex-
pressly asserted, that the English common law was in force in the colonies; but he
speaks of it as having been accepted by the colonists, who might on the other hand have
chosen to reject it. Further on in the same letter (to Judge Tyler, Jefferson’s Works,
VI. 65) he says: * The state of the English law at the date of our emigration consti-
tuted the system adopted here.” And in his notes on Virginia he says : “ The laws of
England seem to have becn adopted by consent of the settlers, which might easily enough
have been done whilst they were few and living all together. Of such adoption, however,
we have no other proof than their practice till the year 1661, when they were expressly
adopted by an act of the assembly, except so far as ‘a difference of condition ’ rendered
them inapplicable.” Jefferson’s Works, VIIIL. 374. See also Ibid. IX. 282. When, at
the breaking out of the Revolution, the laws were revised by a commission, of which
Mr. Jefferson was & member, the common law of England was made the basis of the
revision. Jefferson’s Works, VIIL 379. The true rule as to the extent to which the
common law prevailed in the colonies is thus stated by Mr. Justice Story, in one of his
judicial decisions. * The common law of England,” he says, is not to be taken, in
all respects, to be that of America. Our ancestors brought with them its general prin-
ciples, and claimed it as their birthright; but they brought with them and adopted only
that portion which was applicable to their condition.” Van Ness v. Packard, 2 Pet.
144. Sce also Chisholm v. Georgia, 2 Dall. 435; Town q/' Pawlett v. Clark, 9 Cranch,
292 ; Wheaton v. Peters, 8 Pet. 541. The acts of Parliament passed after the settlement
of the American colonies were not in force therein, unless made so by express words
or by adoption. Commonwealth v. Lodge, 2 Grat. 579 ; Pemble v. Clifford, 2 McCord,
81. See also Baker v. Mattocks, Quincy, 72 ; Cathcart v. Robinson, 5 Pet. 280 ; Swift v.
Towsey, 5 Ind. 196. For the different views taken by English and American statesmen
upon the subject of this note prior to the Revolution, see Works of Franklin, by Sparks,
IV. 271]
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true reason of the exceptions to it to be found in our colonial
usages and laws.! It was not introduced as of original and uni-
versal obligation in its utmost latitude; but the limitations con-
tained in the bosom of the common law itself, and indeed consti-
tuting a part of the law of nations, were affirmatively settled and
recognized in the respective charters of settlement. Thus limited
and defined, it has become the guardian of our political and civil
rights ; it has protected our infant liberties, it has watched over
our maturer growth, it has expanded with our wants, it has nur-
tured that spirit of independence which checked the first ap-
proaches of arbitrary power, it has enabled us to triumph in the
midst of difficulties and dangers threatening our political exist-
ence ; and, by the goodness of God, we are now enjoying, under
its bold and manly principles, the blessings of a free, independent,
and united government.? '

1 2 Wilson’s Law Lect. 48 to 55 ; 1 Tuck. Black. Comm. App. 380 to 384 ; 1 Chalm.
Opinions, 220.

2 The question, whether the common law is applicable to the United States, in their
national character, relations, and government, has been much discussed at different
periods of the government, principally, however, with reference to the jurisdiction and
punishment of common-law offences by the courts of the United States. It would be a
most extraordinary state of things that the common law should be the basis of the juris-
prudence of the States originally composing the Union, and yet a government ingrafted
upon the existing system should have no jurisprudence at all. If such be the result,
there is no guide and no rule for the courts of the United States, or, indeed, for any
other department of government, in the cxercise of any of the powers confided to them,
except so far as Congress has laid, or shall lay, down a rule. In the immense mass of
rights and duties, of contracts and claims, growing out of the Constitution and laws of
the United States, (upon which positive legislation has hitherto done little or nothing,)
what is the rule of decision, and interpretation, and restriction ? Suppose the simplest
case of contract with the government of the United States, how is it to be construed ?
How is it to be enforced ? What are its obligations? Take an act of Congress, how
is it to be interpreted ? Are the rules of the common law to furnish the proper guide,
or is every court and department to give it any interpretation it may please, according to
its own arbitrary will? My design is not here to discuss the subject, (for that wonld
require & volume,) but rather to suggest some of the difficulties attendant upon it. Those
readers who are desirous of more ample information are referred to Duponceau on the
Jurisdiction of the Courts of the United States; to 1 Tucker’s Black. Comm. App.
note E, p. 372 ; to 1 Kent’s Comm. Lect. 16, p. 311 to 322; to the report of the Vir-
ginia legislature of 1799-1800; to Rawle on the Constitution, ch. 30, p. 258 ; to the
North American Review, July, 1825 ; and to Mr. Bayard’s Speech in the Debates on
the Judiciary, in 1802, p. 372, &. Some other remarks illustrative of it will necessa-
rily arise in discussing the subject of impeachments.

[“ It is clear,” says Mr. Justice McLean, in Wheaton v. Peters, 8 Pet. 658, ¢ that there
can be no common law of the United States. The Federal government is composed of
twenty-four sovereign and independent States ; each of which may have its local usages,
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customs, and common law. There is no principle which pervades the Union, and has
the authority of law, that is not embodied in the Constitution or laws of the Union.
The common law could be made a part of our Federal system only by legislative adop-
tion. When, therefore, a common-law right is asserted, we must look to the State in
which the controversy originated.” 8ee to the same effect, Kendall v. United States, 13
Pet. 524 ; Lorman v. Clarke, 2 McLean, 568. Therefore the United States caunot ex-
ercise a common-law jurisdiction in criminal cases. Congress must first make an act &
crime, affix a punishment to it, and declare the court that shall have jurisdiction of the
offence, before such court can take cognizance thereof. United States v. Hudson, 7
Cranch, 32; Same v. Lancaster, 2 McLean, 433 ; Same v. New Bedford Bridge, 1 Wood.
& M. 435; Same v. Wilson, 3 Blatch. 435. But the national courts, after jurisdiction
is conferred, are to look to the cbmmon law, in the absence of statutory provisions, for
rules to guide them in the exercise of their functions, in criminal as well as civil cases.
Conklin’s Treatise, 82.]

Google



CH. XVIL] GENERAL BEVIEW. 109

CHAPTER XVII.
GENERAL REVIEW OF THE COLONIES.

§159. IN respect to their interior polity, the colonies have been
very properly divided by Mr. Justice Blackstone into three sorts;
namely, provincial, proprietary, and charter governments. First,
provincial establishments. The constitutions of these depended
on the respective commissions issued by the crown to the govern-
ors, and the instructions which usually accompanied those com-
missions.! These commissions were usually in one form,? ap-
pointing a governor, as the king’s representative or deputy, who
was to be governed by the royal instructions, and styling him cap- .
tain-general and governor-in-chief over the province, and chancel-
lor, vice-admiral, and ordinary of the same. The crown also
appointed a council who, besides their legislative authority, were
to assist the governor in the discharge of his official duties; and
power was given him to suspend them from office, and in case of
vacancies to appoint others, until the pleasure of the crown should
be known. The commissions also contained authority to convene
a general assembly of representatives of the freeholders and
planters ;2 and under this authority provincial assemblies com-
posed of the governor, the council, and the representatives, were
constituted (the council being a separate branch or upper house,
and the governor having a negative upon all their proceedings, and
also the right of proroguing and dissolving them) ; which assem-
blies had the power of making local laws and ordinances, not
repugnant to the laws of England, but as near as may be agree-

11 Bl Comm. 108; Stokes’s Hist. Colon. 20, 23, 149, 184, 185 ; Cowper’s R. 207,
212; Com. Dig. Navigation, G. 1; 2 Doug. Summ. 163, note; Id. 251; 1 Doug.
Summ. 207. :

2 Stokes’s Hist. Colon. 14, 23, 149, 150, 166, 184, 185, 191, 199, 202, 237, 239; 1 Bl
Comm. 108. Stokes has given, in his History of the Colonies, ch. 4, p. 149, &c., a
copy of one of these commissions. A copy is also prefixed to the Provincial Laws of
New Hampshire, edition of 1767. See 2 Hewatt’s History of South Carolina and
Georgia, and Account of the I'rovincial Governments.

8 Stokes’s Hist. Colon. 155, 237, 240, 241, 242, 251 ; 1 Pitk. Hist. 71; 1 Chalmers’s

Annals, 683. See in Parliamentary Debates, Vol. II., for 1785 (old edition}, in Appen-
dix, copies of the Charters of the American Colonies.
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able thereto, subject to the ratification and disapproval of the crown.
The governors also had power, with the advice of council, to estab-
lish courts, and to appoint judges and other magistrates and offi-
cers for the province; to pardon offences, and to remit fines and
forfeitures ; to collate to churches and benefices ; to levy military
forces for defence ; and to execute martial law in time of invasion,
war, and rebellion.! Appeals lay to the king in council, from the
decisions of the highest courts of judicature of the province, as,
indeed, tliey did from all others of the colonies. Under this form
of government, the provinces of New Hampshire, New York, New
Jersey, Virginia, the Carolinas, and Georgia were governed (as
we have seen) for a long period, and some of them from an early
period after their settlement.? ’

§ 160. Secondly, proprietary governments. These (as we have
seen) were granted out by the crown to individuals, in the nature
of feudatory principalities, with all the inferior royalties and sub-
ordinate powers of legislation which formerly belonged to the
owners of counties palatine.? Yet still there were these express
conditions, that the ends for which the grant was made should
be substantially pursued; and that nothing should be done or
attempted which might derogate from the sovereignty of the
mother country. In the proprietary goveérnment, the governors
were appointed by the proprietaries, and legislative assemblies
were convened under their authority ; and indeed all the usual
prerogatives were exercised which in provincial governments
belonged to the crown.t Three only existed at the period of the
American Revolution, namely, the proprietary governments of
Maryland, Pennsylvania, and Delaware.5 The former had this
peculiarity in its character, that its laws were not subject to the
supervision and control of the crown ; whereas, in both the latter
such a supervision and control were expressly or impliedly pro-
vided for.®

§161. Thirdly, charter governments. Mr. Justice Blackstone
describes them as “in the nature of ‘civil corporations, with
the power of making by-laws for their own internal regulation,
not contrary to the laws of England ; and with such rights and

1 Stokes’s Hist. of Colonies, 157, 158, 184, 264. 2 1 Doug. Summ. 207.

§ 1 Black. Comm. 108 ; Stokes’s Hist. Colon. 19. ¢ Stokes’s Hist. of Colon. 22.
6 1 Ptk. Hist. 55; Stokes’s Hist. of Colon. 19; 2 Doug. Summ. 207.

6 1 Chalmers’s Annals, 203, 637. 7 1 Bl. Comm. 108.
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authorities as are specially given them in their several charters
of incorporation. They have a governor named by the king,
(or, in some proprietary colonies, by the proprietor,) who is his
representative or deputy. They have courts of justice of their
own, from whose decisions an appeal lies to the king and council
here in England. Their general assemblies, which are their house
of commons, together with their council of state, being their upper
house, with the concurrence of the king, or his representative the
governor, make laws suited to their own emergencies.” This is
by no means a just or accurate description of the charter govern-
ments. They could not properly be considered as mere civil cor-
porations of the realm, empowered to pass by-laws ; but rather as
great political establishments or colonies, possessing the gene<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>