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PREFACEK.

In preparing the following Digest, brevity and convenience of use
have been kept in view, rather than perfection of arrangement as a
mere work of art; and the object of the compiler will be fully attained
if he has succeeded in placing before the Profession of the State a con-
venient Index to the books of Reports.

PLAN OF THE WORK.

In the arrangement of a Digest of Decisions, it is always found that
many things can be properly classed under several heads; and no work
of the kind is complete that does not enable the person consulting it te
find at least a reference to them under any one of such heads. This is
usually accomplished, either, First, by repetition ; or, Second, by refer-
ences under each head to the page or chapter where, under any other
head, kindred matter is to be found. The first method would have
made this work too voluminous and expensive to warrant its publica-
tion at the present time ; and the second is usually found inconvenient
and unsatisfactory, In the present publication repetition has generally
been avoided ; and instead of the references usually found at the con-
clusion of each-subject, a very full TABLE or CONTENTS is given, which,
it is believed, will accomplish the purpose more completely, and prove
a saving of time and labor.

For convenience of reference, the sections of the work are numbered
consecutively from commeneement to conclusion, and a complete table
of cases is appended, which will enable the rulings in each to be. traced
in these pages.



iv PREFACE.

THE REPORTS.

Seventeen volumes of Reports are embraced in this Digest; all of
them official and authoritative, being prepared by Reporters appointed
by the Courts under authority of law.

HARRINGTON’S CHANCERY REPORTS embraces the decisions of CHAN-
CELLOR FARNSWORTH prior to 1842. The decisions for the most part
are brief, and many of them, being based upon statutes now repealed,
have ceased to be important. Others are still valuable, and are ac-
cepted and followed as authority.

WALKER'S CHANCERY REPORTS contains the deCISIODS of CHANCEL-
LOR MANNING from 1842 to 1845, The decisions are clear and concise,
and were prepared for the press with a care and pains by the Reporter
which have made the volume in many respects a model.

The foregoing are the only volumes of Chancery Reports ever pub-
lished in the State. The Court of Chancery, as a distinct organization,
ceased to exist in March, 1847, and the decisions of Chancellor Manuing
after March, 1845, and of Chancellor Farnsworth for the short period
when he held the office in 1846-7, have never been collected or pub-
lished.

DovucLass's MicHIGAN REPORTS, in two volumes, embrace the deci-
sions of the Supreme Court from January 1848 to January 1847. These
reports, like Walker’s, were prepared with great care and skill, and the
Reporter’s abstracts can always be relied on with confidence.

MaxNING'S REPORTS, in one volume, includes the decisions from
January, 1847, to October, 1850. The head notes are concise and reli-
able, )

G1BBs’s REPORTS, three volumes, cover the period from January, 1851,
to October, 1857.

CooLEY's REPORTS, eight volumes, extend from January, 1838, to
October, 1864.

MEDDAUGH'S REPORTS, one volume, follows Cooley’s.

The series of “ M1cHIGAN REPORTS” begins with Manning, and now
emkraces thirteen volumes, The fourteenth is in press, and a number
of cases to appear in it will be found digested here.

THE COURTS.

The Court of Chancery during the period covered by Harrington’s and
Walker’s Reports, was held by a single Judge, whose decisions were sub-
ject to review by the Supreme Court, on appeal from his final decree or
order, - When that Court was abolished, its jurisdiction was transferred
to the various Circuit Courts, and is now exercised by them by the same



PREFACE. v

process and through the same forms which were in use in the former
Court. No attempt, however, has been made to publish the ‘decisions of
the Circuit Judges, and they have not in any manner been preserved to
the profession except incidentally as they have passed under review by
the Supreme Court. As appeals can only be taken to that Court from
final decrees or orders, many masters of Chancery practice are now finally
disposed of in the various circuits, and it is quif:e probable that the prac-
tice in different parts of the State is not in all respects uniform.

The jurisdiction of the Supreme Court has always been almost exclu-
siﬁely appellate ; but prior to January, 1858, the Judges of that Court
were also Circuit Judges ; meeting in banc to review the decjsions
made by themselves severally at the circuits. Now, the Justices of the
Supreme Court, except in the few cases where they may sit as magis-
trates, exercise judicial functions only when sitting together in that
Court. The State is divided into thirteen circuits, in each of which a
Circuit Judge is elected by the people, and the Circuit Courts- possess
general jurisdiction of all cases, at law and in equity, civil and criminal,
except where the statute has specially conferred jurisdiction upon
Courts of Probate, Justices of the Peace, and municipal Courts in cities.
Their decisions are reviewed by the Supreme Court as follows :

1. Chancery Cases, on the law and the facts, by appeal.

R. Oriminal Cases, on the law, either on exceptions before sentence,
or on writ of error after sentence,

8. Civil Coses at Law, on the'law and the facts, or on either alone,
upon case made ; or on the law alone upon writ of error.

4. Special Proceedings, not after the course of the common law, in the
Circuit Court, or in any inferior jurisdiction, are reviewed on common
law certiorari.

5. Probate Cases, and Cases before Justices of the Peace, may be brought
to the Supreme Court, in some one of the foregoing modes, after having
been passed upon by the proper Circuit Court,

With these explanations—important only to practitioners outside our
own State—the work is submitted to the consideration of a generous
and indulgent profession,



TABLE OF SUBJECTS.

[The references are to the Sections of the work.]

Abandoning child, 804 to 809.
Abatement, Plea in, 902, 921, 2562 to 2571,
Of suit in eqmty, 1202 1386, 1387,
Of nuisance, 862, 863, 884 to 886.
Abbreviations, In deed, 1000 In tax proceedings, 3080, 3083a.
Of names in mort age, 1247 ; In ballot, 1091, 1092.
Acceptance, Of bill, 374, 882.
of asmgnment 221 222.
Of guaranty, 1950.
Accessories, 809, 92
Accomplices, 928, 929.
Account by mort, %ee, 2360, 2361.
Account books 1828 to 1832.
Account stated 5, 6.
Acknowledgment "To revive debt, 2225 to 2230.
See Admissions.

Acknowledgment of Deeds, 1 to 14.

Action, 15 to 7.

On bond under Boat and Vessel Law, 446 to 448.

On lost note, 471.

On breach of promise to marry, 482 to 484,

Against carriers, 485 to 508.

Against administrators, 1614,

For property of married woman, 2031

For injury to wife, 2032.

For exempt property, 2034,

For moneys paid for. liquors, 2858 to 2860.

On subscriptions to corporate stock, 64 to 68, 2899, 2900.

By tenant in common, 30, 2937, 3142 3143,
Adjournment, Of cause by _]ust.lce, 2166,

Of Circuit Court, 2638,
Administrators, 1590 to 1616.

Avoiding fraudulent conveyance, 1892.
Admiralty Courts and Jurisdiction, 78 to 86, 2261.
Admissions, 1699 to 1728.

-Of demand in suit, 428 to 426, 2695, 2696

In divorce cases, 1051.
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In Chancery, 1471 to 1473,
To revive debt, 2225 to 2230.
By partners, 2468, 2470.
Adultery, As defence to homicide, 787 to 792.
. See DIvoRCE,
Adverse Claimants, Not proper parties to foreclosure, 1279, 1280,

Adverse Possession, 87 to 95.

Affidavit, 91 to 95.
On appeal from Justices Courts, 162 to 165.
In attachment cases, 254 to 261.
Of merits, 1441, 2636.
In garnishee suits, 1916.
In replevin, 2945, 2946,
Counter affidavits, 2767, 2771.
Agent, Execution of deed by, 8, 994, 995.
Payment of mortgage by, 2394,
Notice to, 461, 2059.
Appointment b%' corporation, 725.
Affixing seal, 679.
Admissions by, 1718, 1719.
‘Wife agent of husband, 2033.
Of attorney, 2778, 2774.
ency of partners, 2453 to 2461, 2488,
ee PRINCIPAL AND AGENT.

Agent of State Prison, 96, 3205.
Agreements, 664 to 718,

Between counsel, 1415, 1416,
Alienation, Restraints upon, 1023, 3285 to 3288.

Alimony, 97,1052 to 1057.

Alleys, See WAYs. |

Alteration of instruments, 468.

Alternative contracts, 703,

Ambiguity in contract, 671, 678, 1001 to 1005, 1740.

Amendments, 98, 99, 1370 to 1380, 1393 to 1398, 1403 to 1405, 2242,
2727to 2729,
In Supreme Court, 139, 2776 to 2787.
In attachment cases, 266 to 270.
Of indictment, 915, 916.
Ofdeclaration, 2632, 2633.
Of verdict, 2677,
Answer in Chancery, 1336 to 1357, 1392 to 1399, 1468 to 1471,

Appeal from Chaneery, 100 to 156, 1475.
Appeal in Forcible Entry, &c., 2617,

Appeal from Justices’ Courts, 157to177.
Appeal from Police Court, 2592.

Appeal in Probate Cases, 178 to 183, 1612,
Appeal from Supervisors, 431, 432.
Appeal Bond, See Boxb.

Arbitration and Award, 187 to 206.

Argumentum ab inconvenienti, 3306.

Arrest, 207 to 209, 782, 898.

Assaults, 774 to 784, 799, 800.

Assessments, For municipal purposes, 628 to 630, 3123 to 8134
Of damages, 2701 to 2708,
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Assignment, In general, 210, 211, 3210.
For benefit of creditors, 212 to R52.
Of demand in suit, 1338, 1383 to 1387, 2970.
Of mortgage, 2352 to 2359.
Of lease, 2212 to 2214,
Assignment of Errors, On certiorari, 533, 534.
In Supreme Court, 2788 to2797.
Assistance, Writ of, 1525 to 1527.
Assumpsit, 45 to 76.

Attachment, 253 to 307, 543. )
Attorney, Execution of deed by, 994, 995.

Attorneys and Counsellors, 308 to 321,846.
Agreements between, 1415, 1416.
Produeing authority, 2817.

Attornment, 682, 2215. -

Authorit%, Execution of joint, 208, 204.

odraw bills, 879 to 381,
To execute deed, 994, 995.
Of attorney, 2817.
See PRINCIPAL AND AGENT.
Award, 187 to 206.
Baggage, Suit for lost, 507, 508.

Bail, In civil cases, 322, 540.
In criminal, 939.
For costs before justice, 176, 3055.
For stay of execution, 2137, 2181, 2182.

Bailment, 323 to 328, 3206, 3230, 3231.
Carriers of Goods, 485 to 501.
Ballots, 1091 to 1098.

Bankruptcy, 329to 831,2123.
Deed by assignee, 1021.
Fraudulent grantee becoming bankrupt, 1877.

Banks and Banking, 332 to 367.
Illegal, 887.
Assignment by bank for benefit of creditors, 215.

Bastardy, 368 to 372.

Bawdy house, 860 to 863.

Beasts, Stray, 1634.-
Replevin for, 2940.
Fencing against, 1843 to 1849.

Betting and gaming, 8217, 3218.

Bigamy, 857 to 859.

Bills of Exceptions, 1582, 1583, 1587, 2722 to 2726, 2734, 2811.
In criminal cases, 936 to 939.

Bills of Exchange and Promissory Notes, 373 to428.
Guaranty of, 1899, 1900. Andsee GUARANTY.
Acceptance by bank, 333 to 336.

Payment by, 391 to 395, 428, 2489 to2493.

Bills of Particulars, In civil cases, 2634, 2635
In embezzlement, 820, 821.

Bills of Sale, 1764 to 1766.

Board of Auditors of Wayne County, 431, 432.

Board of County Canvassers, 1088 to 1090.

Board of Supervisors, 430to433.
Legislative action, 759, 760.
Allowing demands, 645 to 647, 3163.
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Boat and Vessel Law, 434 to 449, 576.

Bona Fide Purchasers, 450 to 466, 219, 220, 1155, 1157.
Of mortgage, 1243.
of negotmble paper, 383 to 389.
Pleaof, 1327, 1328.

Bond, 468 to473.
On appeal from chancery, 122 to 129, 133.
On probate appeal, 178 to 180.
In attachment cases, 262 to 264, 306, 307.
Under Boatand Vessel Law, 446 to 448.
By guardian of minor, 1967 to 1971.
Of sheriff, 2975, 2976.
In replevm 43, 44,772, 2957 to 2960
Books of account, 1828 to 1832.
Booming companies, 2236 to 2239.
Boundary, On navigable waters, 1015, 1016, 2413 to 2415.
Controlled by monuments, 1009.

Bounty, 474 to 481.
Breach of condxtlon, 561 to 563, 3039 to 3041.

Breach of Promise to Marry, 482 to 484.
Brid, es, Action for injury to, 26, 27. .
Builder’s lien, 2264 to 2267.
Burden of Proof, 581, 1838 to 1840.

To show fraud, 1864, 1883 to 1889.

Asto title to land sold, 2196 to 2198.

To show malice, 784.
Burglary, 831, 832.
By-law of corporatlon, 21, 128.

Carriers of Goods, 485:t0 501, 702, 1637.

Carriers of Persons, 502 to.508.
Case, Action on, 15to 27.
Cases agreed upon, 2750to 2752.
Cases made, 2732 to 2749.
Cases reserved, 2871 to2879.
Cashier of Bank, Authority of, 332 to 338.
Cattle, Stray, 1634 ; Replevin for, 2940.
Fencing against, 1843 to 1849.
Certificate, Of marriage, 859.
Of justice, when evidence, 2159, 2160.

Certiorari, 509 to 539, 2121,
Challenge, To grand jurors, 908, 909.
To petit jurors, 923 to 927 2647 to 2653,
Champerty, 313.
Chancery, See Equity.
Charge to jury, 1546 to 1548, 1552 to 1554, 2664 to 2666.
Charter, See ORPORATIONS 719 to 749.
Chattel mortgage, 2281 to 2307 1762, 2926.
Check, when not an Assxgnment 211.
Child abandonment 804 to 809.
Choses in A2cstégn, Transfer of when subject to equities, 383 to 890, 2357
to
See BoNA FIDE PURCHASER.
Churches and Religious Societies, 2932.
Bequests to, 3298 to 3301.

Circuit Court Commissioneré 540 t0.543.
Proceedings in equity before, 1442 to 1467.

B
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Circuit Courts, Practice in, 2625 to 2752,
Questions reserved by, 2871 to 2879.

Circuilt Judges, 544.
City of Detroit, 1027 to 1046.
. See DETROIT CITY.
Cloud upon title, 1163 to 1179,
Collateral security, 210, 391 to 395, 1958.
Collection, Guaranty of, 1953 to 1962, 1899, 1900.

Collision of Vessels, 545 to 547.

Comity between States, 548 to 550.
Commerce, Control of, 591, 1031, 1032.
Commission to take Testimony, 2684. to 2693.
Commissioner of General Land Office, 2863.
Commissioner of Pensions, 2206.
Commissioner of State Land Office, 3046,
Commissioners of Highways, 27, 3264 to 3269.
Commissioners of Internal Improvement, 551.
Commitment, 899, 900, 2187, 2188.
Common Carriers, 485 to 508, 591.
Common Law, 552, §53.

Statutes changing, 8059, 3060.

Common Schools, 2963 t0-2967.
Compengaé%ign, For lands taken for Public Use, 1103 to 1105, 3270 to

Complaint, In bastardy cases, 368.
In Forcible Entry, &c., 2601 to 2606,

Under Prohibitory Liquor Law, 2856.
Compound Interest, 2074.
Compromise of Claims, 554 to 559, 3010.
Conditions, 560 to 568, 687, 3039 to 3042,
In insurance policy, 2054 to 2062.
Unauthorized in execution of a power, 2623, 2624.
Relief against, 1184 to 1186.

Conditional Sale, 466. :
Confession of Judgment, In Justices’ Court, 2186, 2173 to 2180.

In Circuit Court, 2715 to 271%.
Conflict of Laws, 569 to 576, 3278.

Confusion of Goods, 577.

Consent, To carnal intercourse, 800.
Affecting jurisdiction, 3308.
‘Waiving errors, 3311,

Consld;%lz'gtion, 578 to 588, 1077, 1912, 2120, 2288, 3210, 2321 to

How averred in pleading, 2562 to 2565.
Failure of, 1229. .
‘Want of, as defense to bill to correct mistake, 1154, 1157.
Conspiracy, 833 to 843,
Constable, Levy and sale by, 2088 to 2091.
In Detroit, 1043.
Service of summons by, 2162, 2168,
Constitutional Law, 589 to 663, 3253, 3335, 3338.
As to Homestead, See HOMESTEAD.
Construction, of Contracts, 287, 238, 664 to 672, 1740, 3322 to 3328.
Of Deeds, 1008 to 1017, 3322 to 3328.
Of Statutes, 607, 610, 1915, 3048 to 3060.
Of Wills, 3282, 3201.
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Constructive Notice, 450 to 457, 461, 2059, 2428, 2429.
Contempts by Witness, 1841, 1842,

Violation of injunction, 1147, 2597.
Continuance, by Justice, 2166.

In Circuit Court, 2688.

Contracts, 664 to 718, 121 to 724, 1740.
By Detroit City, 1036 to 1039.
Actionsupon, 37 to 76.

Reforming, 1149 t0:1159.
Land contracts, 2192 to 2204,
See BAILMENT, CARRIERS OF Goops, DAMAGES, GUARANTY.

Contribution, 1228.

Conversion, 30, 31, 3143.

Conveyances, 1 to 14, 991 to 1026.

And see DEEDS.

Co-partnership, see PARTNERSHIP.

Ceorporations, 719 to 749.
Amendment of charter, 595, 603, 604,
Action for subscriptions to stock, 64 to 68.
Forfeiture, 361, 862, 738 to 743.
Suit by forei%n, 549.
Creditor’s bill against stockholders, 1207 to 1210.

Costs, 750 to 752, 2730.
QOn arbitrations, 201, 202.
In equity, 1505 to 1518.
On certiorari, 538.
On mandamus, 2256.
In Supreme Court, 2814 to 2816.
Security for, 176, 3055.
Counsel, Right to, 934, 935.
Agreements between, 1420, 1421.
Privileged communications to, 821.
Counter afidavits, 2767, 2771.
Counterfeit money, 868 to 880.

Counties, 753 to 761.
Claims against, 645 to 647, 3163.
Officers of, 754 to ‘157, 162 to 767.
Organization of new, 433.
County canvassers, 1088 to 1090.
County Clerk, 92, 762.
County Courts, 763, 764,
County Treasurer, 765 to 767.
Courts of the United States, 768 to 771, 1982.
Covenant, 772, 778.
Indeeds, 2198, 2972.
Credit, Representations as to, 1905.
Creditor’s Bills, 1189 to 1210, 1238, 1295 to 1297, 1433, 2978.
Assignment under, 1853, 1854.
Criminal Law, 774 to 944.
Justices’ jurisdiction, 944, 2187, 2188.
Cross Bill, 1316 to 1322, 2002, 2003.
Cross- Examination, 1677 to 1683.
Cul de Sac, 8257 to 8262.
Current Funds, 427.

Curtesy, 945.
Curtilage, 831, 1079,
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Custom and Usage, 326, 491, 546, 547, 1776, 3190.
Cy pres, 8289, 3290.

Damages, 946 to 989. )
On writ of error, 2812, 2813,
In replevin, 2951 to 2953.
On replevin bond, 2960,
In trespass to lands, 3172.
Mitigatxon of, in Slander, 2987 to 2094.
Dams, Flowing Lands by, 18 to 21, 881 to 886, 3304.
Date, 678, 997, 8150,
Debtor and Creditor, Assignments for Benefit of Creditors, 212 to 258.
Frauds upon creditors, 1863 to 1894.
Avoiding fraudulent conveyance, 3178,
Imsprisonment for debt, 2085 to 2041.
ee CREDITOR'S BILLs.
Deceased Persons, Estates of, 1590 to 1616.
Declaration, See PLEADINGS. )
Declarations, Evidence of, 1699 to 1723, 1746 to 1748, 2833.
Decree in Chancery, 1486 to 1504.
Proof of, 1784.

Dedication, 990, 3154 to 3157, 3243 to 3256.

Deed, 991 to 1026, 1821 to 1828, 1775, 1805.
f lands sold on execution, 2102, 2103.
By Land Board in Detroit, 1027, 1932 to 1938.
Acknowledgment of, 1to14. ’
By married woman, 4 to 10,2010, 2011, 2022.
By husband to wife, 2012,
On tax sales, 3112 to 3119.
Default, In Justices’ Court, 2164.
Opening, in equity, 1436 to 1441.
Assessment of damages on, 2701 to 2708.
At hearing in Supreme Court, 2808.
Defeasance, 291, 2313 to 2818.
Defendant’s Statement, 931 to 935.
Delivery, Of deed, 996 to 998, 69G.
Of goods bought, 695, 3204 to 3206.
Of contract, 1773, 8207.
Of award, 199, 200.
Demand, To charge guarantor, 1948, 1949.
To charge indorser, 399 to 404.
Before bringin replevin, 2942.
Of deed under land contract, 3019 to 8021.
De minimis lex non curat, 8337.
Demurrer, In Chancery, 1358 to 1365, 1403,
At law, 2589, 2590, 2642, 2643, 2714.
Deposit in Court, 1422.
Depositions, Evidence by, 2684 to 2693.
Deputy County Clerk, 92, 762.
Deputy Coun&y Treasurer, 766,
Deputy Sheriff, 208,
Descent of Property, 1590 to 1616, 3313.
Description, Of property in Chattel Mortgage, 2292, 2293.
Of lands, 999, 1002 to 1005, 1008 to 1010, 1015 to 1017.
In tax proceedings, 3080 to 3088.

Detroit City, 1027 to 1046.
Metropolitan Police Act, 606, 631 to633, 640 to 642, 3073.
Paving streets, 629, 630.
Plan of, 1936, 3247, 3248.
Control of streets, 1035, 1937.
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Liability in respect to sewers, 2897 to 2399, 2423 to 2427.
Assessments for improvements, 3123 to 3134.
Redemption from tax sales, 3140.

Detroit River, Boundary on, 2413, 2414.

Detroit Water Commissioners, 1044, 1045.

Detroit Young Men’s Society, 723, 3084, 3085,

Devise, 3276 to 3301.

Discontinuance, As to part of defendants, 771, 2640, 2641.

Discounting Paper,343. .

Discovery, 1131 to 1133, 1284,

Discretion, Judicial, 1539 to 1543, 1685.

Disseisor, 8170 to 3172.

Dissolution of Attachments, 294 to 305, 543.

Division Fences, 1843 to 1849.

Division of Counties, 763 to 758.

Division of Townships, 3162.

Diverce, 1047 to 1059, 649.
Docket of j ustice, 1782, 1787, 1798, 2154 to 2160.
Domicil, 1060.

Donatio Causa Mortis, 1061, 1062.

Dower, 1063 to 1073, 1619, 1622, 2029.
Acknowledgment required to bar dower, 5 to 8.

Draft for Military Duty, 1074

Drainage Laws, 1075, 1076.
Due Process of Law, 616 to 625.
Duplicate Contracts, 706 to 709.
Duplicity, 921,

Duress, 1077, 1078.

Dwelling House, 831, 1079, 3212.
Educational Institutions, Subscriptions to, 585, 715, 716.
Appropriations for, 643, 644.

Ejectment, 1080 to 1087,
Election, Of remedies, 1115, 1116, 2734, 2933, 2972.
Of offenses, 890, 919.

Elections, 1088 to 1100.
Liability of Inspectors for refusing vote, 17,894.
Embezzlement, 819 to 830.

Eminent Domain, 1101 to 1107, 2270, 3253.
Distinguished from taxation, 3141.
Entrance Fee, 175, 1541.
Equitable Lien, 3213 to 3216.
Equities, When chose in-action subject to, 383 to 390, 2357 to 2359.
See BoNA FIDE PURCHASER.

Equity, 1108 to 1538, 350 to 360.
Appeals from 100 to 156,
‘Who seeks equity must do equity, 3310.
Equity of Redemption, See MorTGAGE OF LANDS.
In chattels, 2305.

Error, 1539 to 1589.

Waiver of, 3224 to 3229, 3311.

Return to writ, 2764 to 2767.

Review on case made, 2748 to 2749.
Errors, Assignment of, 533, 534, 2788 to 2797.
Escrow, 996,
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Estates of Deceased Persons, 1590 to 1616, 1892,
Estoppel, 1617 to 1633, 1233, 1234, 1245, 2395.

Estrays, 1634. .
Fencing against, 1843 to 1849.
Eviction, 2209 to2211.

Evidence, 1635 to 1842.
By depositton, 2684 to 2693.
Of Justices’ judgment, 2159.
Of grant by Governor and Judges, 1935.
Before auditors, 2697.
Of corporations and corporate action, 724, 729 to 732.
Privileged communications, 321.
To charge indorser, 397, 398, 417 to 420.
By answer in Chancery, 1343 to 1355, 1468, 1469.
Before Master in Chancery, 1465 to 1469.
Of fraud, 1864, 1882, 1883, 1890.
Secondary, 1833 to 1837, 8333.
Exceptions, In civil cases, 1582, 1583, 1587, 2722 to 2726, 2734.
Judgment on, 2811.
In criminal cases, 936 to 939.
To answer in Chancery, 1401.
To Master’s report, 1455 to 1457, 1467.
Executions, See JUDGMENTS AND EXECUTIONS.
Executors and Administrators, 1590 to 1616, 1738, 1892.
Exemptions, Of personal property, 598, 2113 to 2117.
Of homestead, 1986 to 2009.
From taxation, 3084 to 3088.
Exoneration of Bail, 322.
Experts, 1724 to 1735.
Exposing Child, 804 to 809.
Fact and Law, Questions of, 334, 405, 1882, 1883, 2654 to 2663.
Falsa Demonstratio, 1003 to 1005.
False Imprisonment, 36, 988, 989.
False Pretences, 839 to 846.
False Representations, 1894 to 1898.
Federal Courts, 768 to 771, 1982.
Fees of Officers, 308.
Feigned Issue, 1476 to 1482.
Felony, What is, 814.
Arrest for, 209.
Feme Covert, See HuSBAND AND WIFE ; MARRIED WOMAN.

Fences, 1843 to 1849, 2896 to 2898.
Ferries, License for, 1031, 1032.
Fictions of the Law, 3320,
Files Lost, 2637.
‘Finding of Facts, 2678 to 2683.
In ejectment, 1086.
By referee, 2698 to 2700.
Finders of Goods, 584, 1914,
Fine Moneys, 2128.
Fire, Insurance againsi, 2051 to 20%1.
Fire Limits, 1034,
Fixtures, 1850 to 1833.
Flowing Lands, Action for, 18 to 21.
Indictment for, 881 to 886.
Forcible Entry and Detainer, 2598 to 2618.
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Foreclosure of Mortgage, In equity, 1273 to 1282, 1287 to 1294, 1383 to
1385, 1425, 1498, 1532, 1537, 1538, 2370 to 2376.
By advertlsement 1826 2362 to 2369.
Suit by purchaser for waste, 25.

Foreign Administrator, 1615.

Foreign Contract, 3199, 3200.

Foreign Corporatlons, 549.

Foreign Interest, 570, 3199, 3200.

Foreign Judgments, 2139 to 2143,

Foreign Laws, Proof of, 1799 to 1803.

Foreign Moneys,

Foreign Offenses, 781 810 811, 895, 896.

Foreign Receivers, 1853, 1854.

Forfeitures, Of Corporate Franchlse, 738 to 744, 2520 to 25%4.
Of land contract, 2202. See SPEcCIFIC PERFORMANCE.
Enforcing in equ1ty, 1187, 1188, 3042.

Forgery and Counterfeiting, 868 'to 880.

Former Suit, 1855, 1858, 883, 1121 to 1128, 1225, 1226, 2568, 2569.
Franchise, See éom'oxwmoz\s FERRIES.

Fraudgoz)mzll O%Fraudulent Conveyances, 1859 to 1894, 464,
A X

Fraudulent mortgage, 464, 2306, 2307.

Fraud in marriage, 1058, 1059.

Upon dower, 1069.

Fraudulent concealment of action, 1858.

Fraud in contracts generally, 556, 583, 690, 691.

In sale of lands by guardians, 1979.

In assignments, 223 to 247.

Rehef agamst in equity, 111'7 1119, 1122, 1123 to 1152, 1211,

Avou‘lmg fraudulent deed, 3177, 3178,
Fraudulent Debtor’s Act, 895, 2085 to 2041.

Fraudulent Representations, 1895 to 1898.

Frauds, Statute of, 1899 to 1914, 1619,
Declaration on contract w1thm, 2533, 2534.
Freight, Lien for, 495 to 497,
Recoupment of damages, 500, 501.
‘When earned, 2259, 2260.
Gaming, 3217, 3218.

Garnishees, 1915 to 1924, 2077.
Appeal in suits agamst 160.
General Average, 2257, 2258.
General Banking Law, 344 to 347.
General Issue, 2572 ; Evidence under 1819, 2573 to 25717.

General Railroad Law, 67, 68, 2896 to 2900.

Gift, 1925 to 1928 ; Causa Mortis, 1061, 1062.

Gold, Contracts for, 589, 590.

Goods, Shipment of. See CARRIERS OF GOODS.

Goods Sold and Delivered, 688 to 690, 2536.
Guaranty of Payment 2540 to 2543.

Government Lands, 2862 to 2870.

Governor and Judges of Michigan 'Territory, 1929 to
1938, 1775, 2621, 2622.
Record of Deeds, 2920.

Grand Jury, 612, 908 to 911,
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Grants, 1939 to 1944.
Of lands in trust, 252, 2623, 2624. See TRUSTS AND TRUSTEES.
By Governor and Judges, 1027, 1932 to 1938, 2621 to 2624.
By treaty, 1940 to 1943. See TREATY.

Grist Mills, 2277 to 2280.

Guaranty, 1945 to 1962, 588, 1807, 1899, 1904.
That goods shall be accounted for, 2540 to 2543.
Guardian ad Litem, 1474,

Guardian and Ward, 1963 to 1981.

Habeas Corpus, 1982 to 1985.

Hearsay, 1736 to 1739. )

Highways, 3236 to 3275, 551, 648, 1035.
Appropriation for plank roads, 2507, 2508,
Certiorari in cases of, 521, 522, 529.

Homestead, 1986 to 2009.

Homicide, 774 to 795, 718 to 86, 918, 1748.
House of Correction, 942.

Houses of Ill Fame, 860 to 863.

Husband and Wife, 2010 to 2034.
As witnesses, 1664, 1665.
Admissions by, 1715 to 1717.
Husband cannot sell dower, 3011.
Idem Sonans, 1093, 3321.
Identity, Of grantee, 1736, 1737.
Of suit, 1806,
Of lands, 1769 to 1772,
Illegal Contracts, 680 to 686, 3013, 3314.
Illegal Securities, 384, 385.
Illegality, Not presumed, 1810, 3309.
Impeachment, Of witness, 1686 to 1698, 1463, 3302 to 3304.
Of government grant, 1166, 1767, 1768.
Imprisonment, For debt, 661, 662, 2035 to 2041.
‘When not duress, 1077.
Relief from, see Habeas Corpus, 1982 to 1985.
Improvements, Recovery for in ejectment, 1083 to 1087.
. Assessments for, in Detroit, 628 to 630, 3123 to 3134.
Incest, 853 to 856.
Incumbrances, see MORTGAGE OF CHATTELS; MORTGAGE OF LANDS.
Covenant against, 2972.
Lie;l 1of mechanie, 2264 to 2267 ; of vendor and vendee, 8213
to 3215.
Indemnity, 710 to 714, 1293, 1294, 2327 to 2330, 23%4a.
Right of officer to, 472, 473.
Independent Agreements, 701.
Indian Reservation, 1736, 1737.
Indian Treaty, 1736, 1737.
Indictment, 912 to 920.
And see CRIMINAL Law.

Infant, 2042 to 2044.
Error in decree against, 151, 152, 1474.
Inferior Courts, 2125 to 2130, 2143.
Informations, 901 to 907.
And see CRIMINAL Law.
Injunctions, 1107, 1134 to 1148, 1285, 1286, 1403 to 1414.
Against banks, 352 to 360.
To restrain foreign suit, 550.
Against municipal corporations, 2398,
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Injunction Bond, 2045 to 2048.
Inland Navigation, 485.

Innkeeper, 2049, 2050.
Innocence, Presumption of, 3331.
Insanity, Proof of, 1730 to 1735, 8295.
Insolvency, Of corporations, 742, 743.
As ground of set. off, 1220, 1221.
Insolvent Laws, 592, 1840,
Inspectors of Elections, Liability of, 17, 1894.

Insurance against Fire, 2051 to 2071.
Intent, Criminal, 783, 801, 802, 806, 843 to 845, 873 to 875.

Interest, 2072 to 2074, 951.
Foreign, 570 ; Usurious, 8192 to 38200.
Interpreter, 11, 2686.
Intoxicating Drinks, 652 to 655, 2854 to 2860.
Irregularities, In attachment cases, 274 to 276.
In sale by guardian, 1977 to 1979.
Laches in taking advantage of, 1431 to 1433, 2712, 2755 to 2761.
‘Waiver of, 2762, 2763, 3225 to 3229.
‘What not regarded, 146 to 148, 1544 to 1552.
Jail Limits, Bond for, 988, 989.
Jettison, 2257, 2258.
Joinder of Actions, 77: In Equity, 1309 to 1314.
Joint and Several Demands, 43, Z& 469,

Joint Debtors, 2075 to 2078, 618, 1917.

Joint Defendants, Discontinuance as to part, 2640, 2641, 771.

Joint Offenses, 856, 865 to 867, 891.

Joint Powers, 2623, 20624.

Joint Stock Companies, 2459 to 2461.

Joint Wrong Doers, 2092.

Judge of Probate, 2079 to 2082.

Judgment Creditor’s Bill, 1189 to 1210, 1427, 1459, 1460, 1486, 2978.

Judgments and Executions, 2083 to 2124, 2714 to 2721.
In Criminal cases, 884 to 886, 940 to 944,
Relief against in Equity, 1121 to 1130.
Amendments of, 98, 99.
Setting aside, 274 to 276, 280, 281, 314, 1539.
Proof of, 1791 to 1798
On probate appeal, 183.
Against surety on appeal from Justice, 177.
hen surety bound by, 2047, 2048.
Foreign, 2139 to 2143.
In Justices’ Courts, 2149, 2150, 2136, 2178 to 2180, 2181 to 2185..
Sale of corporate franchise, 2528 to 2530.
Conclusiveness of, 2122to 2124, 2934, 3307, 526,
Judicial discretion, 1539 to 1543, 2247.
Judicial Immunity, 8334,
Judicial Notice, 1812 to 1818.
Judicial Power, 540 to 543, 663.
Judicial Presumptions, 1801 to 1818.
Jurat, 94, 95, 1369.

Jurisdiction, 2125to 2147, 150, 168 to 170, 253 to 258, 465, 2437,
2438, 2753, 3308.
In criminal cases, 899, 900, 940 to 944.
In equity, 1117 to 1120, 1R53, 1254, 1533 to 1536,
Inquiry into, See HABEAS CoRPUS.

C
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Jury, 2143, 2144,
Jury Trial, In Criminal Cases, 613, 614, 986, 987, 922 to 927.
In civil cases, 2644 to 2677.

Justices’ Courts, 2145 to 2188.
Appeals from, 157 to 177.
Certiorari to, 529 to 539.
Commitment by, 899, 900, 944.
Garnishee proceedings, 1915 to 1924,
Rules asto jurisdiction, 2125 to 2129, 2145 to 2147.
Fustices of the Peace, 651, 2189, 2190.
Justices of the Supreme Court, 2191.
Laches and Lapse of Time, 515, 516, 1128, 1431 to 1440, 1522 to 1524,
2104, 2118, 2119, 2712, 2755 to 2767,
Laches in performing land contract, 3003, 3006, 3015, 3016.
Lake Navigation, 485.
Lakes, Boundary on, 1016.
Land Board, 1775, 1929 to 1938, 2621, 2622, 2920.
Land Contract, 2192 to 2204, 696, 706 to 709, 1431.
‘When a mortgage, 2313 to 2318.
Control of by administrator, 1596 to 1598,
Homestead in land contracted for, 2006 to 2009.
Specific Performance, 2995 to 3032.
Land Warrant, 2205, 22006.
Landlord and Tenant, 970 to 973, 1617, 1618, 2207 to 2218.
Action for use and occupation, 69 to 72.
Lands and Land Titles, Jurisdiction of Equity, 1120, 1163 to 1179.
Larceny, 810 to 814.
Law and Fact, Questions of, 334, 405, 1882, 1883, 20654 to 2663.
‘When jury judges of the law, 2143,
Law of the Land, 616 to 625.
Laws, Contflict of, 569 to 576.
Laws, Foreign, Proof of, 1799 to 1803.
See Conflict of Laws, 569 to 576.
Lease, Declaration on, 2538, 2539.
See LANDLORD AND TENANT.
Legacies to Religious Societies, 3298 to 3301.
Legal Fictions, 3320.
Legal Tender Act, 589, 590, 3147.
Legislature, Election of Members, 640, 1818.
Delegating legislative power, 608, 609,
Judicial notice of journals, 1818.
Control of municipal corporations, 2400.
Levy, 2088, 2093, 2284 to 2287.
Lewd and Lascivious Cohabitation, 865 to 867.
Lex Loci, 569 to 576, 717.
Libel, 2219 to 2222.
Library Moneys, 2223.
License to Sell Lands, 1599 to 1610.
License to Sell Liquors, 653 to 655.
Licenses in Detroit, 1031 to 1033.
Lien, Of Mechanic, 2264 to 2267.
Of vendor, 1307, 1308, 3213, 3214.
Of vendee, 8215.
Of carrier, 495 to 497.
Equity cannot create, 1230.
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Limitation of Actions. 2224 to 2235, 635 to 638, 1156, 1211 to
1217, 2390, 2396. ’
Writs of error, 1580 to 1583.
Plea of statute oflimitations, 2579.

Liquidated Damages, 954 to 960.

Liquors, Sale of, 617, 652 to 655, 2858 to 2860.

Log Driving and Booming Companies, 2236 to 2239.
Lost Files, 2637.

Lost Goods, 584, 1914.

Lost Instruments, Relief Upon, 471, 1227.

Machinery, When Fixturcs, 1850 to 1853.

Malice, 784 to 792.

Mandamus, 2240 to 2256, 2802.
Manslaughter, 78 to 86, 774 to 782.
Manufacturer, Action by, where article ordered is not taken, 78, 74,
-952.
Title to property being manufactured, 700.
Maritime Law, 2257 to 2263.
Marriage, Promise of, 482 to 484.
Proof of, 857 to 859.
Divorce, 1047 to 1059.
Married Woman, Acknowledgment of deed by, 4 to 10.
Witness in criminal case, 930.
Billin equity by, 1366, 1368.
May be guardian of minor, 1970,1971, 1980.
See HUSBAND AND WIFE.
Master and Servant, Liability for Negligence, 2417 to 2427,
Hiring by the day, 693.
Master in Chancery, Proceedings Before, 1442 to 1467.

Mechanic’s Lien, 22064 to 2207.
Mental Capacity, 1725, 1730 to 1735, 3205.
Merger, Of Mortgage, 1070 to 1072, 2350, 2351.
Of parol in written contracts, 673 to 676.
Ofmisdemeanor, 835. .
Of demand in judgment, 2075, 2076.
Merits, Afidavit of, 1441, 2636.
R[iclliga(l)l Central Railroad Company,' 22068, 2269, 487 to
b

Michig;ggn Southern Railroad Company, 2270 to 2276, 492,

Millers and Mill Owners, 2277 to 2280.
Action for flowing lands, 18 to 21.
Indictment, 881 to 886, 3304.

Military Draft, 1074.

Mingling Poison with Food, &c., 801 to803.

Mining Companies, 66.

Ministerial Officer, Protection by Process, 2433 to 2238, 2852.

Misjoinder, Of complainants, 1272, 1314,

Of defendants, 1275 to 1279, 1267.

Misnomer, 737, 2945.

Mistake, Relief Against in Equity, 1153 to 1159.
In acknowledgment of deed, 2,

In deed, 1002, 1003, 1005, 2922 to 2924.
Inaward, 205, 206,

In military draft, 1074.

In statute, 737,

In printing statute, 3063.



xx TABLE OF SUBJECTS.

Of law, 674, 675.
Inlegal proceedings, 1352, 2086, 2088.
In elections, See ELECTIONS.
Moderator of School District, 15.
Money had received, 54 to 63.
Moneys, Foreign, 3190,
Interest upon, 2072 to 2074, 3029.
Usury, 3192 to 3200.
‘What an officer may receive, 2190.

Mortgage of Chattels, 2281 to 2307, 574, 575, 3153.
Fixtures, 1850 to01852. .
Mortgage of Corporate Franchise, 7383, 2517 to 2519.

Mortgage of Lands, 2308 to 2396, 3329.
Dower in mortgaged lands, 1070 to 1072.
‘Waste after foreclosure, 25.
Ejectment under, 1081,
Affecting Fixtures, 1850 to 1852.
Purchase subject to, 3212.
Multifariousness, 1309 to 1314.

Municipal Corporations, 2397 to 2402; Suits Against, 656, 2402.
Detroit city, 1027 to 1046.
Municipal taxation, 632.
Assessments for improvements, 3123 to 3134.

Murder, 774 to 7195, 918, 1748,

Name, 737, 1091 t0 1093, 1247, 2474, 2945.

Navigable Waters, 2404, 2415.
Action for obstructing, 22, 28.

Necessaries, 2043.

Ne Exeat, 1388.

Negligence, 2416 to 2427,
Negotiable Paper, 1934, 1962.

See BiLLs oF EXCHANGE AND PRroMIssORY NOTES.
New Promise, 2225 to 2228.
New Trial, 1235, 1236, 1540, 1588.
On quo warranto, 2894, 2895,
Next Friend, 1636 to 1638, 2630.
Next of Kin, 1590, 1616.
Non-Imprisonment Act, 895.
Non-Joinder, 1208, 2570, 2571.
Non-Resident Debtors, Sce ATTACHMENT.
Non-Resident Defendants, 1528 to 1536.
Non-Suit, 2667.
Notaries Public, 663.

Notice, 2428, 2429, 1250, See RECORDING LAWws.
Of protest, 405 to 420.
Of defense, 2583 to 2588.
Of hearing and motions, 2770, 2798 to 2800,
To quit, 2201, 2216, 2217, 2600,
Of tax sales, 3101, 3102.
In attachment cases, 271 to 273.
Of trial in appeal cases, 173, 174.
To terminate contract,718.
Of proceedings in equity, 1418 to 1421, 1430.
Of equities: by purchaser, 450 to 466.
To guarantor, 1948 to 1950.
Of sales on execution, 2089, 2098.
Of legal proceedings essential to jurisdiction, 2132, 3335.
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Of chattel mortgage, 2294 to 2300.
Through title deeds, 2429, 3211.
Of judgment in Circuit Courts, 2720, 2721.

Novation, 2430.
Nudum Pactum, 3315.

Nuisance, 881 to 886, 2397, 2431, 2432.

In street, 3242,

Enjoining, 1140 to 1143.

Oath, See AFFIDAVIT.

Official, of Sheriff, 2975.
Objection to Evidence, 1669 to 1673,
Obscene Publications, 864.

Obstructing Navigable Waters, 22, 23.
Obstructing Streets, 3242, 8257 to 3263.
Occupancy essential to Homestead, 1994 to 1997.
Occupying Claimants, 1083 ‘to 1087.

Officer, 2433 to 2443 ; De Facto, 726, 757, 2443.
Arrest by, 782, 898.
Nonfeasance, 17, 894, 897.
Injunction against, 1134 to 1139,
Return to execution, 1192 to 1196, 2440.
Protection by process, 2483 to 2438, 2852.
Restrictive appointment, 1042, 2081.

See Quo WARRANTO.

Omnia Rite Acta, 3309.

Ontonagon, 2864 to 2870.

Opinions of Witnesses, 1724 to 1735.

Ordinance of 1787, 2444 to 2450.
Parol Agreements, 1899 to 1914.

Merged in written, 673 to 676.
Parol Evidence, 1761 to 1782, 1935.
Parties to Suits, At Law, 39to 44.

In Chancery, 1255 to 1282.

As witnesses, 1637 to 1654.

In specific performance, 3030, 3031.

~ Partnerships, 2473 to 2476.

Partition, 1180 to 1183, 1298,1299, 1533.

Partnership, 2451 to 2488,
Submission to arbitration by one, 187, 188.
Assignment by, 212 ; Offense by, 891.
Lands owned by, 1026, 2471, 2472.
Admissions by partners, 1720.
Insurance by one, 2063 to 2066.

Passengers, Carriers of, 502 to 508,

Passing Counterfeit Money, 868 to 880.

Patent for Lands, 1166, 1767, 1768, 1941 to 1944, 2920.

Payment, 2489 to 2505, 698, 699, 2301 to 2303.
To officer, 2190.
Conditional, 391 to 395, 428.
Of mortgage, 2390 to 2396.
Reviving debt by, 2228 to 2230,
Peace, Bills of, 1163 to 1179.
Penalty, Distinguished from Liquidated Damages, 954 to 960.
Jurisdiction of equity as to, 1184 to 1188.
Perjury, 847 to 850.
Charge of, 2222, 2986, 2991,
Performance, Specific, 2995 to 3032.
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Physician, 2506.

Plank Road Companies, 2507 to 2530, 3274.
Suit for subscriptions to stock, 64, 65,

Pleadings, 2531 to 2591.
In Justices’ Courts, 2151 to 2153.
On probate appeal, 181, 182.
Bankruptey, puis darrien, 331.
Under Boat and Vessel Law, 440 to 447,
Allegation of damages, 970, 973, 988, 989.
Plea in Equity, 1328 to 1335, 1400 to 1402.
Pleadings in Equity, 1237 to 1365.
Poison, Mingling with Food, &e., 801 to 803.
Police Court of Detroit, 2592, 2593.
Poor, Support of, 3075.
Possession, Change of, in Sale of Chattels, 1890.
Of goodsmortgaged, 2282, 2283.
Possession of Lands, Notice to Purchasers, 450, 2594 to 2596.
Proceedings to recover, 2598 to 2618, 542.
Injunction will not disturb, 1146, 1147, 2597.

Powers, 2619 to 2624, 3291.
Of attorney, 994, 995.
Practice in Chancery, 1366 to 1538.

Practice in Circuit Courts, 2625 to 2752.
Removal of suits to U.S. Courts, 771.
Sece ATTACHMENT, CERTIORARI, ERROR, QUESTIONS RE-
SERVED, REPLEVIN.
Practice in Criminal Cases, See CRIMINAL Law.
Practice in Special Cases ; Attachment, 253 to 307.
Mandamus, 2252 to 2256.
Quo Warranto, 2880 to 2895.
Forcible entry and detainer, 2594 to 2618.
Replevin, 2935 to 2960,

Practice in Supreme Court, 2753 to 2817.
See APPEAL FROM CHANCERY, CERTIORARI, ERROR, MAN-
DAMUS, QUESTIONS RESERVED, QU0 WARRANTO.
Pre-emption, 2862, 2864 to 2870.
Presumptions, 1026, 1046, 1801 to 1818.
Of payment, 2396, 2497, 2498.
Principal and Accessory, 920.

Principal and Agent, 2818 to 2833, 3316 to 3318.
Suit on contract made with agent, 2547.
See AGENT.

Principal and Surety, 2834, 2844.
Discharge of surety by giving time to principal, 1951.
Privileged Communications, 821.
Probate Courts, 2845 to 2851.
Appeals from, 178 to 183.
Assignment of dower in, 1073.
Probate of Will, 3292 to 3297.
Probate Sales, 1599 to 1610, 1975 to 1980.

Process, From U. S Courts, 78, 768, 769.
In Circuit Courts, 2625 to 2629.
Style of, 657, 2796.
In Justices’ Courts, 2161, 2162, 2171, 2172.
Protection by, 2433 to 2438, 2852.
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Prochien Ami, 1366, 1367, 2630.

Profert, 2551.

Profits Lost, Recoverable as Damages, 966, 967.

Prohibition, Writ of, 2853.

Prohibitory Liquor Laws, 608, 609, 617, 652 to 655, 1711, 2854
to 2860.

Promise to Marry, 482 to 484.
Promissory Notes, See Binus oF EXCHANGE AND ProMIssORY NOTES,
373 to 478.

Prosecuting Attorney, 2861,

Protest, Notice of, 405 to 420,

Public Grounds, 3154 to 3157.

Public Lands, 28062 to 2870, 1767, 1768, 1775,
State Lands, 3043 to 3046,

Public Sewers, 2399, 2423 to 2427,

Public Trust, See POowERS, 2619 to 20624.

Public Use, See EMINENT DOMAIN.

Purchasers, Bona Fide, 450 to 466.

Quantum DMeruit, 49 to 53.

Questions Reserved, 2871 to 2879,
Quieting Title, 1163 to 1179.

Quo Warranto, 2880 to 2895.

Against banks, 361, 362.

Railroad Corporations, 2896 to 2901.

Banking by, 722.

Fencing track, 1848, 1849,

Rape, 796 to 800,
Ratification, 786, 1913, 1938, 2831 to 2833, 3318,

Of contract by infant, 2044.

By partnership, 2460, 2461, 2465, 2466.
Reasonable Regulation, 503 to 500.
Reasonable Time, 386 to 388, 401 to 404, 3153.
Receiver, Foreign, 1853, 1854.

In Chancery, 1423 to 1434.

Of stolen goods, 815 to 818.

Recitals, 1827, 1823, 1701, 1702, 1704.

Recognizance, 2902 to 2911,

Discharge of by arrest, 208.

On appeal from Justices’ Courts, 166, 167, 177.
Recorder’s Court of Detroit, 937.

Recording Laws, 2912 to 2928.
Foreign, 573 to 575.
Proof of records, 1785, 1786, 1789.
Notice to purchaser of equities, 450 to 461.
Chattel mortgages, 2294 to 2300, 2926.
Records, Proof of, 1783 to 1800.
Contradicting, 1778 to 1782.

Recoupment, 2929 to 2931, 53.
] For damages by carriers, 500, 501.
Redemption, From execution sales, 2109 to 2112.
From mortgages, 601, 1300 to 1306, 2383 to 2390.
By banks, 863 to 367.
By guardian of minor, 198%.
From chattel mortgage, 2305,
Referees, Trials before, 2698 to 2700.
Reform School, 940, 941,
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Regents of the University, 3185 to 3189.
Rehearing, 1514.
Religious belief of witness, 615.

Religious Societies, 2932.
Bequests to, 3298 to 3301.

Remedy, 2933, 2934,
Election of, 1115, 1116, 2734, 2933, 2972.
Removal of County Seat, 761.
Rents, When payable, 2218.
Repeal of Statutes, 3067 to 3074

Replevin, 2935 to 2960.
Replevin Bond, 43, 44, 772, 2957 to 2960.
Roplication, In Chancery, 1438,
At law, 2591,
Reputation, When evidence, 1736 to 1739.
Impeachment by, 1686 to 1689.
Rescinding Contracts, 692.
Reservation, Of lands by treaty, 1940 to 1943.
Of questions for Supreme Court, 2871 to 2879.
Res gestae, 676, 787 to 792, 817, 818, 1740 to 1751.
Res inter alios, 2206, 3303.

Res Judicata, 2961, 3307,

Respondeat Superior, 2417 to 2427, 3317.
Restraints upon alienation, 1023, 3285 to 3288.
Retrospective Laws, 594, 616, 1024, 1025, 1062, 3062.

Revised Statutes of 1846, 2962.
Revivor of Suits, In equity, 1386, 1387,
At law, 2731.
Riot, Homicide in preventing, 780.
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DIGEST

OF THE

MICHIGAN REPORTS.

ACKNOWLEDGMENT OF DEEDS.

1. No part of the deed. The acknowledgment of an assign-
ment of a mortgage is no part of the assignment itself ZLivingston v.
Jones, Har. Ch., 165. See Douglerty & Randall; 3 Mich., 581.

2. Clerical error in., The certificate of acknowledgment at-
tached to a deed recited that the grantors came before the officer, and
acknowledged that they had executed *the foregoing mortgage.” Held
to be evidently a clerical’ error; which- did* net vitiate. JIves v. Kimball,
1 Mich., 308. :

3. By agents, Wthere the execution by one of the parties to an
arbitration agreement under-the statute was:by agent, the certificate of
the officer taking the acknowledgment of the-agreement, that such party
appeared before liim by such- agent, for that purpose duly appointed,
and acknowledged' the same, is- sufficient evidence of the execution of
the agreement; and of the authority of the agent, to authorize the
arbitrators to-act, and the Circuit: Court to render judgment upon their
award. Mayor; dic., of Detroitv. Jaekson, 1 Doug., 106.

4. By married woman. Thé acknowledgment of the deed of
a married woman is an essentiak part: of the conveyance, without which
it would be of no force. And to-give the deed validity, the acknowledg-
ment must be in compliance with the statute. Dewey v. Campou, 4
Mich., 565. [The deed in q}wstioﬁ; was executed prior to the statute of
1855, Comp. L., p. 966;]

1, 1



§ 13 ACKNOWLEDGMENT OF DEEDS.

5. The act of 1840 (S. L., p. 167) provided that rights of dower should
not be conveyed, unless by deed executed by the wife, and acknowledged
by her “on a private examination, separate and apart from her husband,
that she executed the deed without fear or compulsion from any one.”
It was held that a certificate in accordance with the prior law, that the
wife acknowledged the execution without any fear of compulsion of her
husband, was insufficient to bar dower under this act. Barstow v. Smith,
Wal. Ch., 394

6. A certificate in accordance with this act, except that it did not
state the acknowledgment to have been on a private examination, was
held void. Stbley v. Johnson, 1 Mich., 880.

7. Where the statute required the certificate to show that the wife
“acknowledged that she had executed the deed separately and apart
from her hushand,” it was held that a certificate that she ‘stafed” she
had executed, &c., was insufficient. Dewey v. Campau, 4 Mich., 565.

- 8, The certificate is also void unless it show that the acknowledg-
ment was, taken ‘“separately” as well as “apart” from the husband.
1bid.

9. Under the act of 1855, (Comp. L., p. 966) a wife can make a mort-
gage of her own estate in the same manner and with the like effect as it
unmarried. And an acknowledgment apart from the husband is not
now requisite where a married woman conveys or incumbers her own
estate. Watson v. Thurber, 11 Mich., 457.

20. A married woman gave a mortgage of her own lands to secure a
debt of her husband. The testimony showed that it was given with
reluctance, and after a good deal of persuasion by her husband, and at
first she declined to acknowledge it; but the officer testified that she
finally made an acknowledgment in the usual form, and she afterwards
freely admitted its validity to one who had purchased it. On bill filed
to foreclose it, she defended on the ground that it was obtained by
undue influence or coercion. Held, that the defense was not made out
by the evidence. Ibid.

11, Through interpreter. There being no statute author-
izing the acknowledgment of a conveyance through a sworn interpreter,
where the officer is unacquainted with the grantor’s language, it cannot
be thus taken. Dewey v. Campau, 4 Mich., 565.

12. Out of the State. Where a deed was-acknowledged before
a commissioner of deeds of this State, appointed for another State, and
the certificate of acknowledgment has his signature and seal to it, it is
sufficient, notwithstanding the certificate does not state that it was
given under his hand and seal. Harrington v. Fish, 10 Mich., 415.

13. A deed was executed and acknowledged in another State, con-
veying land in this State. The certificate of the proper clerk was made

2



ACTION. § 19

and attached several years afterwards, certifying that the deed was
executed and acknowledged according to the “existing” law of the
State. Held a sufficient certificate to entitle the deed to record. I¥:d.
See also DEEDS.

14. Before interested officer. An officer cannot take the
acknowledgment of a deed to himself. But as under the statute parol
trusts in land are void, and there is no resulting trust in favor of one
who furnishes the consideration money for a conveyance, it is not a
valid objection to an acknowledgment that the. officer who took it was
the real purchaser, but had the deed made to another person for his use.
Groesbeck v. Seeley, 13 Mich., 329.

ACTION.

1. ON THE CASE.

15. Against school officer. Where the moderator of a school
district refused to sign a warrant to a rate bill for teacher’s wages, and
a judgment was afterwards recovered by the teacher against the district
for the amount due him, which was paid by a tax on the district, it was
held that a tax-payer who was assessed and had paid his part of the tax,
could not maintain an action against the moderator to recover what he
had paid. Wall v. Eastman, 1 Mich., 268.

16. Against witness. It is no answer to an action for damages,
occasioned by defendant’s non-attendance as a witness, in obedience to
a subpceena, that the Court from which the subpcena issued refused,
on motion, to impose a fine upon the defendant for contempt in dis-
obeying the subpeena, but accepted his excuse. Prentissv. Webster, 2
Doug,, 5.

17. Emspectors of electiom act judicially in determining
whether a person offering to vote has the requisite qualifications as to
color or descent to entitle him to vote as a ‘“white male citizen,”
under the constitution; and they are not liable to an action for improp-
erly refusing a vote because the person offering it was partly of African
descent. Gordon v. Farrar, 2 Doug., 411.

18, Flowing lands. See the question discussed whether,
where one erects a dam on his own land, which causes the land of
another to be flowed, and then conveys the land on which the dam is
situated, a suit can be brought against his grantee for the nuisance
before he has been served with notice of it, and requested to remove it.
Caldwell v. Gale, 11 Mich., 7.

19, If such notice be necessary, and has once been given by the
owner of the land flowed, it will enure for the benefit of his grantee, or
of any one claiming title through or under him. I&id.

3



§ 27 ACTION.

20. Where the declaration alleged that the plaintiff was lawfully
seized in fee and possessed of the land flowed, it was held that the whole
averment was material, and must be proved as laid. Held also, that
proof of plaintiff’s possession under a claim of title, founded upon a
deed not emanating from the source of title, or traced back to a person
s0 claiming, did not raise a legal presumption of seizen in fee in the
plaintiff; and, further, that if such possession was evidence of seizen,
it was at most but a bare presumption, liable to be overcome by other
proof, as of title in a third person. ZLuil ». Dawis, 1 Mich., 7.

21. Suit for flowing land, the declaration alleging seizen and posses-
sion in plaintiff. On the trial, the only evidence of fitle was possession
for about one year previous to bringing the action. It further appeared
in evidence, that previous to and at the time plaintiff took possession a
part of the tract was flowed by defendant. Held, that by reason of
defendant’s prior possession, by flowing, of that part of the tract covered
by water, at the time plaintiff took possession, the latter could not sus-
tain his action without showing title in himself to the land flowed, or
that he entered and took possession of the tract by color of a paper title.
Millerd ». Reeves, 1 Mich., 107.

22. Obstructing navigable waters. An action for obstruct-
ing a navigable stream, though local at the common law, is transitory
by statute. Comp. L., § 4344. Barnard v. Hinckley, 10 Mich., 458.

23. A county is not liable for the acts of its board of supervisors, in
causing a bridge to be erected over navigable waters, through a defect
in which an injury occurs to an individual using the stream. The
board, in such a case, is acting in the exercise of its legislative power,
and the same rule controls that would control in the case of a bridge
erected by authority of the legislature. Larkin v. Saginow County, 11
Mich., 88.

24. For waste the proper remedy under our statute is an action
on the case. And the action may be maintained by a landlord against
the assignee of the lessee. Lee v. Payne, 4 Mich., 106.

25. A purchaser of lands at a mortgage sale, after his
title is perfected by failure of the mortgagor to redeem, may maintain
an action on the case, for an injury done to the estate, maliciously, and
with knowledge of his rights, by the cutting and carrying away growing
timber, after the purchase and before the time for redemption expired.
Stout v. Keyes, 2 Doug., 184.

26. Injury to bridge. A joint action cannot be brought by
the overseers of two adjoining road districts, for an injury caused to a
bridge which is partly in each district. Highway Commissioners v. Stock-
man, § Mich., 528.

2%. Nor can the commissioners of highways of the township, on the
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_reﬁlsal of the respective overseers to prosecute, sue under the statute,
and recover in one action for the damages sustained by both districts.
Tbid.

2. TROVER.

28, Trover may be brought by one having the possession of personal
property, and a mere stranger cannot question his right. Cullen .
O’ Hara, 4 Mich., 132.

29. In cases where property is wrongfully sold, the owner has his
election, to bring replevin, or to recover its value in trover. Hggleston
v. Mundy, 4 Mich., 295.

30. Conversion. Ifone tenant in common disposes of property
to his own use, this is a conversion which makes him liable to the
other. Webb v». Mann, 8 Mich., 139. See Figuetv. Allison, 12 Mich., 328.

31. B., who was entitled to the possession of a certain chattel, re-
plevied it of H. On the trial he was nonsuited, and H. took judgment
for the value of the property, under the statute. B., still retaining the
property he had so replevied, brought trover against H., and recovered
the full value of the property, instead of damages for its temporary
detention. H. paid the judgment, and, claiming the property by virtue
of such payment, brought replevin for it against B. Held, that if H.’s
taking judgment against B. in the original replevin suit, for the value
of the property, amounted to a conversion, in paying the judgment in
the trover suit, he had only paid for the property he had converted;
and if, on the other hand, the Court erred in giving B. damages for the
full value of the property, instead of damages for its temporary deten-
tion, such error could not transfer the title of the property to H.; and
in neither case could he recover. Hoag v. Breman, 8 Mich., 160.

32. Right of property. In trover the right of property is in
issue; and to sustain the action, the plaintiff must prove property in
himself, either general or special. Stephenson ». Little, 10 Mich., 433.

33, Possession is evidence of property, but it does not preclude the
defendant from showing property in a third person. And this may be
done under the general issue. Ibid.

3. TRESPASS.

34, Whether trespass can be brought to recover the damages which
one has sustained by the unlawful detention of his property, after he
has recovered the property in replevin, quere. Delevan v. Bates, 1
Mich., 97.

35. Trespass is the proper action to be brought for an injury to
plaintiff’s cow, caused by defendant setting his dog upon her. - Wood ».
LaRue, 9 Mich., 158.

5
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36. False imprisonment. If one is arrested on a void execu-
tion, and gives bond for the jail limits, the bond is void; and he cannot,
in an action for the imprisonment, recover damages for remaining in
the county, according to the terms of the bond. Fuller v. Bowker, 11
Mich., 204.

4. ON CONTRACT: GENERAL RULES.

37. A debt not due when an attachment is sued out, cannot be
declared upon in the suit. Galloway v. Holmes, 1 Doug., 330. See also,
Hinchman v. Town, 10 Mich., 508; Hale v. Chandler, 8 Mich., 531.

38, If goods were sold upon credit, the vendor cannot, before the
credit has expired, maintain assumpsit therefor, even though he can
prove that the vendee induced him to sell by fraudulent representations.
If he affirms the sale, he must be bound by it in all respects. Galloway
v, Holmes, 1 Doug., 330.

39, The parties to an action upon contract, must be those be-
tween whom the contract was ‘made. Litchfield ». Garratt, 10 Mich.,
426. See Township of LaGrange v. Chapman, 11 Mich., 499; Gilbert v.
Hanford, 13 Mich., 40. ’

40. Suit for use of another. Where suit is brought upon a
contract in the name of the promisee, for the use and benefit of another
person named, the promisee is the legal plaintiff, and it is not necessary
to show on the frial that the contract has been assigned to the person
for whose use the suit is brought. Farwell v. Dewey, 12 Mich., 436.

41, Suit was brought in the name of parties to a written contract,
for the benefit of assignees of such contract, and was sought to be sup-
ported by proof of labor done by the assignees in pursuance of an
arrangement between them and the contracting party, modifying the
terms of the contract, which arrangement was not shown to have been
authorized or assented to by the assignors. Held that the action could
not be maintained, as the modified contract was not between the parties
to the record. Ldtchfield v. Garratt, 10 Mich., 426.

42, Survivorship. A debt due to two or more jointly, after the
death of one must be sued in the name of the survivor. Zeller v. Weth-
erell, 9 Mich., 464; Cote v. Degquindre, Wal. Ch., 64.

43. A joint and several demand cannot be treated as the joint
obligation of less than all the debtors. Winslow v. Herrick, 9 Mich., 380.

44, Where, therefore, an action was brought on a replevin bond
against all the obligors, two of whom were defaulted, and the plaintiff,
instead of proceeding to trial as to the others, discontinued as to them,
and took judgment against the two who were defaulted, the judgment
was held erroneous. Ibid.

6
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5. ASSUMPSIT.

45, The general nature of this action considered. Ward v. Warner,
8 Mich., 508.

46, Waiving a tort. The owner of land on which a canal was
dug, and who appeared to have incurred the major part of the expense
of making it, gave notice to other individuals who had contributed to
its repair, that they must compensate him for its use at a rate which he
specified in his notice; and on their refusal, and continuing its use
under a claim of right to do so, he brought action in assumpsit to
recover compensation for the use. It was held,

That the law would not imply a promise to make compensation for
the use of the canal before the notice was given, and while it was per-
mitted by the plaintiff without objection, and without demand of
compensation.

Nor would the law imply such a promise after the notice, since any
implication of a promise was precluded by the denial by defendants of
all right to compensation, and the assertion of an adverse right in them-
selves. The adverse entry, if the claim of right was unfounded, was a
naked trespass, upon which no duty to compensate would arise which
could be converted into a contract. Ibid.

A4%7. A plaintiff may recover on a declaration for pasturing cows, on
proof showing that his land was used by defendant for that purpose. If
the use was without the plaintiff’s assent, defendant was a trespasser,
and plaintiff might either sue him in trespass, or waive the trespass
and sue in assumpsit. (MANNING; J.) Welch ». Bagg, 12 Mich., 41.

48, One tenant in common of crops harvested them, but the other
drew them off, threshed them, placed them in his granary, and refused
to recognize any rights of his co-tenant therein, or to deliver his share.
Held, that this amounted to a conversion, but that the excluded tenant
might waive the tort and sue in assumpsit. Fiquet v. Allison, 12 Mich.,
328.

49, Quantum meruit. Where a party fails to comply substan-
tially with an agreement, he cannot sue or recover upon the agreement
at all, unless it is apportionable. But where any thing has been done
under such agreement, from which the other party has received sub-
stantial benefit, and which he has appropriated, a recovery based upon
that benefit may be had on a quantum merwit. The basis of that recov-
ery is not the original contract, but a new implied agreement deducible
from the delivery and acceptance of some valuable service or thing.
Allen v. MeKidbin, 5 Mich., 449.

850. Where action is brought on a quantum meruit for labor done
under a special contract, which has not been substantially performed by
the plaintiff on his part, the plaintiff can in no case recover more than

v
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the contract price; and cannot recover that if his work is not reasonably
worth it, or if, by paying it, the rest of the work will cost the defendant
more than if the whole had been completed under the contract. Jbid.

51. The party in default in such case can never gain by his default,
and the other party can never be permitted to lose by it. Ibid.

852, Where in such case the Court excluded evidence offered by
defendant to prove that the work was not worth the contract price, and
charged the jur:y that if there had been a partial performance from
which defendant had derived benefit, plaintiff was entitled to recover
the contract price, deducting any damages which defendant had sus-
tained by reason of non-performance, it was held that both the exclusion
of evidence and the charge were erroneous. JIbid.

83. If in such case there are damages growing out of the non-per-
formance of the special contract, which do not enter into the contract
price, defendant may recoup them when sued upon a quantum meruit.
Tbid.

54. Money had and received. An action will lie where
defendant has in his possession money which in equity and goed
conscience belongs to the plaintiff; and it is not essential that there
should be an express promise to pay, or any privity between the par-
ties. Beardslee v. Horton, 3 Mich., 560.

85, If the facts are such as in a court of equity to entitle the plaintiff
to a decree for the -money, when that is the specific relief sought, the
same state of facts will entitle him to recover at law in an action for
money had and received. Moore v. Mandlebawm, 8 Mich., 433.

56. Accordingly where an agent to sell lands purchased them of
his principal, concealing important facts, so that the transaction
amounted to a fraud upon the principal, and afterwards sold the land
at a higher price, it was held that the principal might recover from him
in this action the difference between the price paid by the agent and the
price at which the land was sold by him. Zo:d.

85%7. And where an agent collected money for his principal, and the
latter afterwards assigned it to the plaintiff, it was held that the plaintiff
might recover it in this action after demand. Beardsiee v. Horton, 3
Mich., 560.

58, Where plaintiffs, as agents, received a draft and forwarded it for
collection, not disclosing the agency, and on its being paid at maturity,
paid over the amotunt to defendant, and the draft proved to be a forgery,
and plaintiffs were compelled to refund the amount to the drawee, it
was held that they were entitled to recover from the defendant. ZLittle
o. Derby, T Mich., 325.

59. And it does not vary the case that plaintiffs, on receiving the
draft, advanced to the holder a part of the amount, and gave him a

8
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certificate agreeing to account for the proceeds, and that defendant
hought this certificate, having first called upon plaintiffs for information
respecting the draft, and been informed that if he bought it the amount
would be paid to him if collected, as it probably would be, and that
plaintiffs would not have advanced money upon it, if they had not
believed it was all right. 7bid.

60. The true ground of recovery in this and all other cases of money
paid by mistake is, that the money has been paid without any conside-
ration. 7bid.

61. Money collected. A justice of the peace who receives
from a constable and applies upon a judgment before him depreciated
bank bills, is liable to the judgment creditor for so much money in an
action for money had and received. The creditor is not confined to his
remedy upon the bond of the justice. Welck v. Frost, 1 Mich., 30.

62. And he is equally liable though the bills were current when
received, and become depreciated in the hands of the justice; after he
has tendered them to the creditor. Heald v. Bennett, 1 Doug., 518.

63. Where a note is made payable to one man in trust for another,
and the payee receives the money upon it, he is liable to the party in
interest for the amount, in an action for money had and received. And
parol evidence is admissible to show the trust where it does not appear
on the face of the note. Catlin v. Birchard, 18 Mich., 110. See supra, 57.

64. Subscriptions to corporate stock. Defendant having
signed the articles and subscribed for a portion of the capital stock of
an association formed under the plank road act of 1851, the 82d section
of which provides that the directors may require payment of the sums
subscribed to the capital stock, &c., it was held that such signing import-
ed a promise to pay the amount subscribed. Dewter and Mason Plank
Road Co. v. Millerd, 3 Mich. 91.

65. The notice which the directors give under said 82d section, that
payments are required, must specify the place where the payment should
be made. Ibid.

66. One who, by signing the articles of association, becomes a stock-
holder in a company organized under the act to authorize the formation
of corporations for mining and manufacturing purposes, approved Feb.
5, 1853, and neglects to pay an assessment for the stock subscribed, for
sixty days after the same is payable by the call, and due notice thereof,
whereupon the stock is sold by the company in pursuance of said act,
but an amount less than the assessment realized therefor, is liable to the
company for the deficiency. Carson v. Arctic Mining Co., 5 Mich., 288.

6%. A railroad company was formed under the General Railroad Law,
and commissioners appointed to open books for subscriptions to the
capital stock. The commissioners, however, never opened any books,

9



§ 7 ACTION.

but a subscription paper was circulated by an agent appointed by the
directors, on which defendant subscribed a sum which he subsequently
on several occasions promised to pay. Held that the subscription was
not binding. Shurtz v. Schooleraft and Three Rivers R. R. Co., 9 Mich.,
269.

68, The commissioners act as a statutory board, and are alone author-
ized to receive subscriptions. They are not required to recognize or
protect any subscriptions not urder their own auspices, and such sub-
scriptions cannot prevent other persons taking the entire amount of
stock not subscribed by the articles of association, whenever the com-
missioners shall open books. There is, therefore, no consideration for
any other subscriptions. JIbid.

69. For use and occupation an action will lie at the com-
mon law. Duwight v. Cutler, 3 Mich., 566.

7®. Where the ocbupancy of premises by a tenant at will has been
beneficial to him, that is a sufficient ground to imply a promise to pay a
reasonable sum as a compensation for such occupancy, unless there is
something in the circumstances inconsistent with the notion of such a
promise, or of an obligation to pay. Ibid.

71. Defendant took possession of premises by permission, after
having made an oral agreement to purchase the same, which the owner
failed to carry into effect. It was held that defendant was not liable for
use and occupation while the negotiations were pending. Ibid.

72. But held further, that if he remained in possession after all nego-
tiation had ceased, and after being notified that he must pay rent if he
did so, he would be liable. I&id.

73. Action by manufacturer—order countermanded.
‘Where an article was ordered of a manufacturer at a specified price,
and work was. done and materials used towards its construction, but
before it was completed the order was countermanded, and the materials
remained in the manufacturer’s hands, it was held that the manufacturer
could not recover on the common counts the value of such-labor and
materials, but should sue on the special contract for being prevented
from performing it. Hosmer v. Wilson, T Mich.; 294.

74. The manufacturer, in such case, is not compelled after the coun-
termand to go on and complete the article ordered before he can recover
for what he has done, but he may treat the countermand as a prevention
of performance on his part, and sue upon the contract upon that ground.
Tbid.

75. Account stated. It is not necessary, in support of an
account stated, to show the nature of the original transaction or indebt-
edness, or to give the items constituting the account. It is sufficient to

10
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prove some existing antecedent debt or demand between the parties,
respecting which a balance was struck. Stevens v. Tuller, 4 Mich., 387.

%6. But where there is no acknowledgment of indebtedness, or
promise to pay proven, such a count is not sustained. Ibid.

6. JOINDER OF ACTIONS.

%7. An action founded upon a statute cannot be joined with one
common law. People v. Judges of Washtenaw Cireuit Court, 1 Doug., 434.

ADMIRALTY COURTS AND JURISDICTION.

7S. Process. In the absence of a treaty with Great Britain author-
izing it, the process of the District Courts of the United States sitting
in admiralty cannot be executed in Canadian waters. Tyler v. People,
8 Mich., 320.

79. Crime on high seas. Upon the high seas, every vessel,
public or private, is, for jurisdictional purposes, a part of the territory
of the nation where it belongs; and an offense committed on board of
it is an offense committed against the sovereignty of that nation, Peo-
ple v. Tyler, T Mich., 161,

80. On foreign waters, But when a private ship enters a
foreign jurisdiction, it becomes, with all on board, in the absence of
treaty stipulations to the contrary, subject to the municipal laws and
control of the country it visits. Ibid.

81. Crimes act of Congress of 1857, It does not necessa-
rily follow, because this act provides for the punishment of offenses
upon bays, creeks, havens and rivers, not within States nor forming a
part of the high seas, that the existence of such within the admiralty
jurisdiction must be assumed. Zbid.

82, Said act being amendatory and supplementary to prior acts of
identical extent, it is not to be supposed that it was intended to use
these terms in different senses at the different periods. And as there
were, at the date of the first act, navigable waters open from the ocean,
not admitted to have been within the exclusive jurisdiction of any par-
ticular State, and as upon the Pacific coast there are still some waters
of this description, there is no necessity to go beyond our own territory
to satisfy the terms of the act. The claim of jurisdiction should not
be extended into foreign parts unless such an intention is clearly
expressed in the act. Tbid.

83. The jurisdiction of the States lying upon the lakes and their
connecting waters extends to the national boundary ; and said Crimes
Act, if it extends at all to these waters, can only take effect without the
United States, and within British waters. - But, as a general rule, the

11
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criminal laws of a nation cannot operate beyond its territorial limits;
and the exceptions to this rule are never understood to be included in
the general provisions of criminal statutes, but require to be specifically
mentioned and defined. I¥id.

84, The treaty between the United States and Great Britain of 1842,
which concedes to the vessels, &c., of both nations a right of passage
through the lakes and their connecting waters divided and appropriated
by the treaty, does not deprive either of that complete and exclusive
jurisdiction over that part of the waters on its side the line which any
nation may exercise upon land within its limits. I¥id.

85. Said Crimes Act was not understood or intended by Congress
to extend to any waters not essentially maritime. Nor was it intended
to go beyond the class of assaults made manslaughter under the former
statutes to which it was amendatory and supplementary ; or to do more
than provide for the case of death on land resulting from assaults which
were already made punishable when death resulted at the place where
the fatal blow was given. Ibid.

86. And therefore manslaughter, committed by a mortal blow given
on the River St. Clair, beyond the boundary line between the United
States and Canada, and within a county of that Province, from which
blow death ensued on land, is not within the intent and meaning of said
act, though the blow was given on an American vessel. Ibid. (Seethe
general subject of admiralty jurisdiction over the lakes and navigable
waters connecting them considered, per CERISTIANCY and MANNING, JJ.)

ADVERSE POSSESSION.

87. At common law where there is an adverse possession, the
legal title cannot pass by a conveyance from a person out of possession.
Godfroy v. Disbrow, Wal. Ch., 260.

88, But such conveyance is not invalid between the grantor and
grantee ; and though the latter cannot enforce his rights under it in his
own name, he may do so in the name of his grantor; the latter being
estopped from questioning the validity of his own deed. Stockton o.
Williams, 1 Doug. 546.

89, A mortgage, where the land is possessed adversely to the
mortgagor, is also void at the common law. Hubbard v. Smith, 2 Mich.,
207.

90. But by statute it is now provided that “No grant or convey-
ance of lands, or of any interest therein, shall be void for the reason
that at the time of the execution thereof such lands shall be in the
actual possession of another claiming adversely.” Comp. L. § R726.
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AFFIDAVIT.

91. Is a nullity if sworn to before a person not authorized to
administer oaths. Greenvault v. Farmers and Mechanics Bank, 2 Doug.,
498,

92, Under the Revised Statutes of 1838, the clerks of the Circuit
Courts had no power to administer oaths in vacation. Ibid. But the:
power is now conferred upon them. Comp. L., § 4337. And since 1850
is possessed by their deputies. Comp., § 404; Dorr v. Clark, 7 Mich.,
310.

93. Not correctly entitled in a cause, cannot be used therein.
As where in error it was entitled in the name of two as plaintiffs in
error, after one of them, on motion, had been allowed to proceed sever-
ally. Whipple ». Williams, 1 Mich., 115. Where there are several
parties it should be entitled in the names of all. Arnold ». Nye, 11
Mich., 456.

94, The jurat must show that the affidavit was sworn to before
the officer signing it. Where it stated that it was “sworn and subscrib-
ed,” without adding ‘““before me,” it was held to be a nullity. Smart ».
Howe, 3 Mich., 590.

95. But when a complaint showed, in the body of it, that it was
sworn to before the proper officer, the words ‘before me” in the jurat
were held unnecessary. C'ross v. People, 10 Mich., 24.

AGENT OF STATE PRISON.

96. The Statute of 1842 (S. L., ». 130) required the agent of the
state prison to give notice in a newspaper for sealed proposals for let-
ting the convicts. The agent, without giving such notice, hired convicts
to defendant for a term of years. The contract was held to be void ; the
mode of letting prescribed by the statute being a limitation on the
power itself, and not merely directory to the agent of the prison.
Agenit of the State Prison ». Lathrop, 1 Mich., 438.

ALIMONY.

97. A Court of Chancery has no jurisdiction of a bill filed for alimony
alone. Peltier v. Peltier, Har. Ch., 19. (For alimony in divorce cases,
see DIVORCE.)

AMENDMENTS.

98, Of judgment. Ejectment. Plaintiff claimed the premises
under an execution sale. To prove a judgment on which execution was
13
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issued, plaintiff gave in evidence the following journal entry, entitled in
the cause : ‘“Onhearing counselin this cause, ordered, on motion of plain-
tiffs’ attorney, judgment for plaintiffs on demurrer, and that it be
referred to the clerk to compute the amount due on the bond mentioned
in plaintiffs’ declaration ; and the clerk having computed the amount
due by the condition of said bond at $800, the penalty thereof, to be
discharged on the payment of $624.11, with costs to be taxed.” He also
offered in evidence the execution issued for the $800 debt, with indorse-
ment directing the collection of $624.11 and costs ; also the files in the
case, showing a declaration on a money bond in the penalty of $800,
plea thereto, demurrer to the plea, and joinder. Also writ of error
brought by defendant in the -same case, the return thereto, giving a
transcript of what purported to be a formal judgment record, and the
proceedings in the Supreme Court thereon, where the judgment was
affirmed. The Circuit Court rejected this evidence. Held erroneous.
Hmory v. Whitwell, 6 Mich., 474,

99. See the general subject of amendments considered in thls case;
the conclusions being substantially the following :

That where the files and records in the case clearly show that the
Court intended to render a certain judgment, to which the party was
cntitled, but the entry actually made was defective, the Court may
amend the record to what it should have been at any time thereafter.

That notice of the application to amend the record is not necessary
in such case, because the effect of the record is not changed by it, and
no one’s rights are affected.

But that no actual amendment need be made. The whole record
should be read, when brought up collaterally, precisely as if the amend-
ments due as a matter of right had been actually made.

And 4t seems that, as under our practice, no formal judgment record
need be made up except when required by one of the parties, but the
judgment is to be evidenced by the files and journal entries, the tran-
script sent up in this case in return to the writ of error, showing a
formal judgment record, is evidence of the judgment of the Circuit
Court. Ibid.

See further on this subject, under the various titles of CourTs AND
Pracrice.

APPEAL FROM CHANCERY.

100, The right of appeal is astatutory right ; and where the
party has failed to comply with the provisions of the statute within the
time prescribed, the Court will not allow a re-entry of the decree in
order to enable him to appeal. Weed v. Lyon, Wal. Ch., 7.

14
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101, Restrictions., Whether there be any, and if so what,
restrictions upon the right to appeal, where default was made in the
Court below, quere. Stevens v. Townsend, 1 Doug., 7.

102. If there are, the Supreme Court will not dismiss an appeal, on
motion of the appellees, on the ground that the appellant, having made
default in the Court below, has no right of appeal, unless the decree
recites all those facts which, by the rules and practice of the Court of
Chancery, entitle a party to default his adversary. Ibid.

103. The decree of the Court of Chancery recited that the “cause
having been heretofore brought on to be heard and decided, upon the
agreement and stipulation of the said Townsend and the complainants,
and the answer of said Townsend, and upon exhibits read by stipula-
tion and consent, and the said bill having been taken as confessed
against [the co-defendants of Townsend], and upon hearing of counsel
for the complainants, and no person appearing to argue the said cause
on the part of the defendants,” &c. Held that it did not show such a
default of Townsend, and abandonment of his cause in the Court below,
as would deprive him of the right of appeal. Ib:id.

104. Hearing. The statute (R. S. of 1838, p. 380, § 137) was not
mandatory, but merely authorized the Chancellor to sit with the Justices
of the Supreme Court, and inform them of the reasons of his decree or
order, on the hearing of an appeal therefrom to the Supreme Court.
Ibid. (For a. similar provision—never acted upon—see Comp. L.,
§3602.)

105. What is a fimal decree or order. An order in a
foreclosure suit confirming the report of the appraisal, set off and
conveyance of the mortgaged premises, under the appraisal law of 1842,
was held to be a final order, from which an appeal would lie to the
Supreme Court. Benedict v. Thompson, 2 Doug., 299.

B06. The decree directing such appraisal might also have been ap-
pealed from ; it being a final decree within the statute. 7bid.

10%7. An order denying a writ of assistance to the purchaser in a
foreclosure suit may be appealed from. Baker v. Pierson, 5 Mich., 456.

108, An order striking a bill from the files is also a final order from
which an appeal lies. -Webster v. Hitcheock, 11 Mich., 56.

109. A decree granting a divorce from the bonds of matrimony may
be appealed from, notwithstanding by the same decree a reference is
ordered on the question of temporary alimony. Shaw v. Shaw, 9 Mich.,
164.

B30, An appeal will lie from an order setting aside a sale in a fore-
closure suit after confirmation of the report of sale; it being final as to
the purchaser. Bullard v. Green, 9 Mich., 222.

212, It will lie also from an order adjudging a party guilty of a con-
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tempt in violating an injunction, and awarding a sum of money to the
opposite party to indemnify him for the violation. People v. Simonson,
9 Mich., 492.

112, An order refusing to set aside a decree for irregularity is a final
order, and may be appealed from. Michigan Insurance Co.». Whittemore,
12 Mich., 311.

113. What is not a final decree. or order. An order
setting aside a final decree, taken pro confesso in a foreclosure suit, and
permitting a defendant to defend, unless the complainant should elect to
assign to him the decree for a sum namedin the order, is not a decree, or
final order, which can be appealed from. Prentis v. Rice, 2 Doug., 296.

114. An order denying a motion for the dissolution of a preliminary
injunction, heard on answer to a part and demurrer to the residue of the
bill, before the time for filing replication had expired, is interlocutory
merely, and cannot be appealed from. Wing v. Warner, 2 Doug., 288.

115. An order denying a motion to stay a sale under a decree of
foreclosure, and vacating a temporary order staying the sale until the
motion could be heard and disposed of, cannot be appealed from. Ro-
meyn v. Hale, 1 Mich., 93.

116. Nor can a decree be appealed from which directs a reference to
a master or other officerto do what the Court, but forits power to make
such reference, would itself have to do before it could decide the case.
Caswell v. Comstock, 6 Mich., 391.

11%7. Nor a decree which consists in part of a reference to a commis-
sioner to take an account between the parties. Hnos v. Sutherland, &
Mich., 148.

188, Nor a decretral order allowing a general demurrer to a bill in
Chancery, but not in terms dismissing the hill or awarding costs.
Blackwoodw. Van Vleet, 10 Mich., 398.

119, Nor an order overruling a demurrer. Bennett v. Nickols, 12
Mich., 22.

120. Nor an order opening for review a decree for permanent ali-
mony in a divorce case, and ordering a reference to a circuit court
commissioner to take proofs, &c., and to report thereon. Perkins v.
Peorkins, 10 Mich., 425.

121. A written claim of appeal is not necessary to be filed.
Warner v. Whittaker, 5 Mich., 241.

122. Appeal bond. The officer who fixes the penalty of the
appeal bond, does not acquire exclusive jurisdiction to approve the
sureties ; but they may be approved by any officer empowered by law
to act in the premises. Hmerson v. Atwater, 5 Mich., 34.

123. It is no objection that the bond is approved and filed before the
claim of appeal. Ibid.

16
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124, It is not necessary that the bond should be executed by all the
appellants. It is sufficient if it appear to be executed on behalf of all.
Warner v. Whittaker, 5 Mich., 241.

125, An indorsement upon the bond, signed by the proper officer, in
the following words: “Iapprove of this bond, both in form and sub-
stance ;” will be held an approval both of the sureties and of the penal
sum; and is sufficient. Maynord v. Hoskins, 8 Mich., 260.

126, Where a party against whom costs are awarded in Chancery,
appeals to the Supreme Court, the appeal bond covers those costs, as
well as the costs of the Supreme Court, in case the decree appealed
from is affirmed. Daily v. Litckfield, 11 Mich., 497.

12%. The bond only obligates the appellant to the performance of
the decree of the Supreme Court in those particulars in which he was
individually bound in the decree appealed from. Accordingly, where,
after decree for the complainant in a foreclosure suit, one of the defend-
ants, not personally liable on the decree, appealed therefrom, and the
decree was affirmed by the Supreme Court, it was held that the appel-
lant was not liable for the amount of deficiency after sale had been
made on the decree. Kephart v. Farmers and Mechanics’ Bank, 4 Mich.,
$02.

128, The Supreme Court has no power to require the appellant to
zive a new or further appeal bond, in addition to the one approved by
the circuit court commissioner, and which is alleged to be insufficient.
QMoore v. Olin, 6 Mich., 328,

129, The bond should have at least two sureties;.but if defective
in this or any other respect, the Supreme Court, if. motion to dismiss is
made for this cause, may allow a new bond to be filed. (Comp. L.,
§4543.) Beebee v. Young, 18 Mich., 221.

130. When appeal to be takem., Where the last of the
forty days in which an appeal is allowed to-be taken is Sunday, the ap-
peal cannot be taken on the following Monday. Drake o. Andrews, 2
Mich., 208.

131, If taken within forty days from the time the decree is drawn
up, and left with the register to be entered, it is in time, though more
than forty days from the time when the judge announced orally what
the decree would be. Sellers o. Botsford, 9 Mich., 490.

132. Motions to dismiss must be made at the earliest opportu-
nity. Warner v. Whittaker, 5 Mich., 241.

183, On motion to dismiss for want of a sufficient bond, affidavits
will not be received to enlarge or restrict the officer’s certificate of ap
proval. Maynard v. Hoskins, 8 Mich., 260.

134. The Court will not dismiss an appeal for a failure of the regis-
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ter to make a full return; but a further return will be ordered. May-
nard v. Hoskins, 8 Mich., 81.

135. Nor will it dismiss for a failure of the register to cause return
to be made within the time provided by the statute, if it is actually filed
before the motion to dismiss is made. Garratt v. Litchfield, 10 Mich.,
451.

136. Nor because the return has been made to the wrong clerk’s
office ; the statute requiring return to be made to the nearest office
being directory merely. Beebee v. Young, 18 Mich., 221.

1387. Nor for a failure of the appellant to serve notice of the appeal
on co-defendants, as required by Supreme Court rule 14, if the failure
is sufficiently excused. Garratt v. Litchfisld, 10 Mich., 451.

£38, The appeal will not be dismissed on the ground that the order
appealed from was a matter of discretion in the Court below. Michigan
Insurance Co. v. W hittemore, 12 Mich., 811.

139, Amendment of record. The Supreme Court has no

_power to allow the appellant to supply, by a sworn copy, a paper dis-

covered, after the appeal, to have been lost from the files of the Court
below. But it seems that the Court below would have power, even after

‘the appeal, to supply the paper, in order to give effect to the appeal.

Sears v. Schwarz, 1 Doug., 504. On the subject of amending records
after the cause is removed to a Court of review, see O’Flynn v. Holmes,
7 Mich., 454; O’Flynn v. Eagle, 8 Mich., 136.

140. The record returned on appeals should include full copies
of all the proceedings in the case; so that the transcript shall present
everything ‘which appeared in the Court below. Wright v. Dudley, 8
Mich., 115.

141, What to be reviewed. Where appeal is taken from
a final decree all previous orders connected with the decree, and affect-
ing the merits, are open to review. Benedict v. T hompson, 2 Doug., 299.
And see Morris v. Morris, 5 Mich., 171.

142, As where a demurrer was overruled, and the defendant then an-
swered and the case was heard on pleadings and proofs, and decree
entered for complainant, it -was held that an appeal therefrom opened
for review the decision on the demurrer. Bennett v. Nichols,12 Mich., 22.

143, But where the appeal'is from a final order, (as an order confirm-
ing an appraisal and set off under a decree in a mortgage case,) the
Court is restricted to a review of so much of the proceedings as are
connected with the final order. Benedict v. Thompson,  Doug., 299.

144, The Court is confined to an examination of the errors found in
the transcript, and cannot assume, as a part of the case, facts not ap-
pearing by the transcript, though assumed by the counsel on the
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argument, and though, in virtue of a parol admission, they were treated
as part of the case in the Court below. Bailey v. DeGraff, 2 Doug.; 169.

145, On the hearing it was claimed that certain evidence returned
as a part of the record should be excluded, on the allegation that it was
not actually filed in the Court below, and was not considered by that
Court in its decision. The evidence consisted of the proof of docu-
ments set out in the bill, and appeared to have been regularly taken on
proper notice. There being no ground for supposing that the party
objecting had been taken hy surprise, and the transcript on appeal
having been on file for two years, without motion to correct it, it was
held that the evidence should not be disregarded. Mickigan Insurance
Co. v. Brown, 11 Mich., 265.

146. Error without injury. An appellant cannot ask a
reversal of the decree for an error in no way affecting his rights.
Martin v. McReynolds, 6 Mich., 70; Warner v. Whittaker, 6 Mich., 183 ;
Griggs v. Detroit and Milwaukee Railway Co., 10 Mich., 117; Michigan
Insurance Co. v. Whittemore, 12 Mich., 427. )

14%. A decree made without notice of hearing to a defendant who
has appeared in the cause, may be reversed for that reason. Jenny v.
O’ Flynn, 5 Mich., 215.

148, But it will not be reversed for a mere irregularity not affecting
injuriously the interests of the appellants. The proper course for a
party conceiving himself aggrieved by such irregularity is to apply to
the Court of Chancery for relief upon showing that he has or will sus-
tain injury therefrom; and if that application is denied, to appeal to
the Supreme Court thereafter. Kellogg v: Putnam, 11 Mich., 844.

149. Defective pleadings. If the allegations in a bill donot
entitle complainant to any relief, the bill, on appeal, should be dismissed
for that cause, notwithstanding a plea to the bill, on which issue was
taken, is found not to be true. Hurlbut ». Britain, 2 Doug., 191. But
if the pleadings are good in substance, all matters of mere form are to
be disregarded on the appeal. Dye v. Mann, 10 Mich,, 291.

150. Jurisdictional defects. A decree may be reversed on
appedl for jurisdictional defects, notwithstanding they are not pointed
out on the argument. Smith v. Smith, 18 Mich., 258.

151. Errors affecting infants, Where errors were commit-
ted affecting injuriously the rights of infants, the decree should be
reversed, even though no objection be taken for such errors. Ibid.

152. As where an order was made against infants based on their
admissions, and costs awarded against them improperly. Ibid.

153. Appeal where witnesses were examined in
open court., Where an appeal is taken in such a case, the proper
course for the party desiring the testimony to be certified to the Su-
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preme Court, under the statute, is to make a case setting it forth,
present it to the Circuit Judge, and procure his order, fixing the time
and place when and where it shall be settled, and for notice to the
opposite party that he may attend and propose amendments ; or instead
thereof, take other equivalent proceedings. Wwright ». Dudley, 8
Mich., 74.

154. Where no proceedings are taken for the settling of such a case,
but the party appellant, without notice to the opposite party, procures
and files with the appeal papers a certified copy of the Judge’s minutes
of the evidence taken on the trial, such copy cannot be treated as a
case made under the statute, or considered in the Supreme Court on the
hearing. Ibid.

155, Either of the parties has the right to procure such a case to
be settled ; and if the appeal is regularly taken, and neither party take
steps to have a case made and settled, the cause will stand for hearing
without the testimony, and it will then devolve upon the appellant to
show that the decree is not warranted by the pleadings; the presump-
tion being that there was evidence below to authorize it. - Tbd.

156. The statute allowing three months after trial for the making of
such a case, will be construed to allow three months from the time the
decree ismade. JIdid.

APPEAL FROM JUSTICES’ COURTS.

157. A Judgment of nonsuit, for failure to appear, could not
be appealed from under the statute of 1841, (8. L., p. 107, § 94) which
authorized an appeal from any final judgment. Bowne v. Johnson, 1
Doug., 185.

158, A judgment for cests, of less than $4, against the plain-
tiff, might be appealed under the statute of 1845, (8. L., p. 98.) Wilson
2. Dawis, 1 Mich., 156.

159. A party who has stayed execution on a judgment
against him, cannot afterwards appeal. People v. Judges of Macomb Cir-
cuit Court, 1 Mich., 134

160. Garnishee cases being made appealable by the statute, the
Circuit Court has jurisdiction to hear and determine the appeal. New-
ell v. Blawr, T Mich., 103.

161. After a transcript of the judgment has been legally
filed in the Circuit Court under the statute, it is not in the power of
that Court to allow an appeal to be taken, under § 8842 of Comp. Laws.
Dawison v. Elliott, 9 Mich., 252.

162. The aflidavit for appeal, being required by the statute
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on the ground of public policy, cannot be waived or dispensed with by
the appellee. Smart v. Howe, 3 Mich., 590.

163. Where a plaintiff appealed, under the statute of 1845, (S. L., p.
98) from a judgment of costs against him, no affidavit was necessary.
Wilson ». Dawis, 1 Mich., 156.

164. Where defendant appealed, under said statute, and the affidavit
was made by his attorney, and stated that the plaintiff recovered five
dollars more than was justly and honestly due him, as the deponent
believed from the facts and evidence in the cause, which were fully
communicated to him, it was held sufficient. .Awustin v. Strong, 1 Mich.,
259.

168, Where a cause has been tried in Justices’ Court on an issue of
fact, and an appeal is taken on an affidavit which is general, and relates
only to the judgment on the merits, such appeal brings up only this
issue of fact for trial; and the appellate court can take no note of errors
in the process, or erroneous decisions of the justice, in proceedings pre-
liminary to such issue. If the appellant desire the Circuit Court to
review the decisions of the justice, on his objections to process, plead-
ings or proceedings anterior to the trial, he must set forth such
objections specifically in his affidavit for appeal. Chappee v. Thomas, 5
Mich., 53.

166. Recognizance. Under the statute of 1845, which pro-
vided that “if any party shall appeal,” “such party, his agent or
attorney shall enter into a recognizance,” it was held that the appeal
might be taken, and the recognizance entered into by the party for
whose use the suit was brought. Wilson v. Davis, 1 Mich., 156.

16%. Under said statute the recognizance could only be entered into
before the justice by whom the cause was tried. Austin v. Strong, 1
Mich., 259.

168. Objections to the jurisdiction over the person are not
waived by taking an appeal. Show v. Moser, 3 Mich., 71.

169. But where one only of two defendants appealed from a judg-
ment rendered against them by default, and afterwards both pleaded to
the merits and went to trialin the appellate Court, it was held that the
objection that the appeal was taken by one only, if otherwise valid, was
thereby waived. Ibid. See also, Tower v. Lamb, 6 Mich., 362.

170. So where in an action for tort damages were claimed beyond
the jurisdiction of the justice, and the defendant went to trial upon the
merits, and after judgment against him, appealed to the Circuit Court,
where trial was also had on the merits, and judgment given against
him, it was held that he could not raise the jurisdictional question for
the first time in the Supreme Court. Wells v. Scott, 4 Mich., 847; Tower
v. Lamb, 6 Mich., 362.
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§ 181 APPEAL IN PROBATE CASES.

171. The return to the appeal, in which the name of the
justice only appears in the caption, is sufficiently signed; and the Court
can as well take notice that the name there is written by the justice
himself, as if it appeared at the end of the return. Smart v. Howe, 3
Mich., 590. o

172, Facts coming to the knowledge of the justice after the trial,
cannot properly constitute a part of his return, and must be rejected by
the appellate Court. Sawvier v. Chipman, 1 Mich., 116,

193. Notice of trial, under the Revised Statutes of 1846, where
the party to be served was not a resident of the county, and appeared
in the Court below by agent or attorney, should be served on such
agent or attorney. And where there was no agent or attorney in the
case, notice must be sent to the party himself by mail, if his residence
could be ascertained. Chamberlain v. O’ Keefe, 2 Mich., 3517.

174, Under the statutes in force in 1851, either party might notice
an appeal for trial, and proceed to judgment in the same manner as in
causes originally commenced in the Circuit Court, Hoyt v. Mapes, 3
Mich., 522.

175. Entrance fee. An appeal may be dismissed by the Cir-
cuit Court, on ex parte motion, for want of payment of the entrance fee ;
but the better practice is to make an order nisi in the first instance.
Chagffee v. Soldan, 5 Mich., 242.

176. A surety for costs in the Court below is liable for the
costs in the appellate Court. Dunn v. Sutliffe, 1 Mich., 24.

177. Judgment against surety. The statute—Comp. L.,
§8866—authorizing the Court on rendering judgment against the appel-
lant, to render it against the surety also, is not unconstitutional. Chap-
pee v. Thomas, 5 Mich., 53.

APPEAL IN PROBATE CASES.

198. The appeal bond, where one appeals from commission-
ers, under § 2936 of Compiled Laws, cannot be given by a stranger.
Appedd of Dickinson, 2 Mich., 337.

1799, Although the Judge of Probate, in allowing an appeal and
passing upon the sufficiency of the sureties, acts judicially, yet until
such bond is filed as the statute requires, no foundation is laid for the
exercise of judicial discretion, and his acts are void. Zbid.

180, The bond on appeal remains filed with the Judge of Probate,
but on an authenticated copy the Circuit Court may be moved to dis-
miss the appeal, and has authority to do so.. Ibd. A

181. Declaration in Circuit Court. Where, on appeal
from the decision of commissioners disallowing a claim against the estate
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of a deceased person, declaration is filed in the Circuit Court on such
claim, but containing, also, a count on an account stated with the ad-
ministrators as such, such count may be treated as surplusage, and
Jjudgment against the claimant will not be reversed because the jury
failed to pass upon the issue made on such count. Fish v. Morse, 8
Mich.,, 34.

182, Where commissioners have been appointed to examine and
adjust claims against the estate of a deceased person, the estate is not
bound by an account stated with the administrators. And therefore, in
a suit against the estate, a count on such an account stated is bad.
Ihid.

183. Judgment in the Circuit Court should not be rendered in
the common law form, but the Court should simply allow or disallow
the claim. LaRoe v. Fredand, 8 Mich., 531.

APPRAISAL LAW.

184, The provision of the act of 1841, (8. L. 1841, p. 45, §§ 1, 2,) pro-
hibiting the-sale of property on execution, unless it would bring two-
thirds of its value, as appraised by three disinterested freeholders, so far
as it applied to the remedy to enforce pre-existing contracts, was uncon-
stitutional and void. Willard ». Longstreet, 2 Doug., 172.

135. But where an appraisal and sale of real estate was made under
the provisions of this act, by virtue of an execution on a judgment upon
contract rendered before the act took effect, and the plaintiff in the
exccution participated in the appraisal, and purchased the premises on
the. sale, at a sum exceeding two-thirds their appraised value: Held,
that the plaintiff’s rights not being affected by the appraisal, the sale
was valid, and conveyed a good title. Tbid.

£86. The “Act to provide for the transfer of real estate on execution,
and for other purposes,” approved February 17, 1842, (8. L. 1842, p.
185,) did not authorize an appraisal and set off of mortgaged premises
in satisfaction of the mortgage, without previous proceedings to fore-
close, either in equity or by advertisement. Buck v. Sherman, 2 Doug.,
176.

ARBITRATION AND AWARD.

187. One partner cannot submit partnership matters to.arbitra-
tion without a special authority for that purpose from his co-partners.
Buchoz v. Grandjean, 1 Mich., 367.

188, A submission being thus entered into without special authority,
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§ 195 ARBITRATION AND AWARD.

and an award made in pursuance of it ‘in favor of the partnership, it
was held that the other party might defeat a suit on the award by
objecting such want of authority. JIbid.

£89. A submission of the subject matter of a suit to arbitration is
a discontinuance of the suit. Dunn v. Sutliffe, 1 Mich., 24; Vanderhoof
o. Dean, 1 Mich., 463. And it is a waiver of all irregularities in the suit
prior to the submission. 1 Mich., 463.

190, A submission under the statutes of 1838, was not required to be
under seal. Mayor, &c., of Detroit . Juckson, 1 Doug., 106.

E91. A submission bond with condition that judgment may be ren-
dered on the award in a court of record, is valid as a common law bond,
where it is evident from the conduct of the parties that they did not
intend to make it a statutory arbitration, and they did not pursue the
forms requisite for that purpose. Clement v. Comstock, 2 Mich., 859.

192. The award of arbitrators, under the statute, is an official
act, and is itself the evidence and authority, upon which the court may
render judgment. Mayor of Detroit v. Juckson, 1 Doug., 106.

193. A judgment, rendered upon an award, pursuant to the statute,
(R. 8. of 1838, 532,) will not be reversed on error, on the ground that
it does not appear that an agent, who executed the agreement for sub-
mission on behalf of one of the parties, had authority to do so, where
the award recites that such party was duly notified of the hearing before
the arbitrators, and appeared, and was heard, with his witnesses and
counsel, and where, being deemed in Court by the statute, (R. S. 582,
§10,) he allowed the judgment to be entered on the award, without
objection on the ground of such agent’s want of authority; but the
Court will infer from these facts a recognition and adoption, by the
party, of the act of his agent, in executing the submission, even where
such party is a corporation. Ibid.

194. A judgment rendered in favor of A. and B. against C., upon the
award of arbitrators, on filing the same pursuant to the statute, (. 8. of
1838, 532, § 9,) will not be reversed on error, on the ground that B. had
no claim against C.; he having joined with A. in executing the submis-
sion to arbitration of all matters arising out of a contract between A.
and C,, for the faithful performance of which contract by A., he was
recited, in the submission, to be bound to A. by a separate instrument,
and the award having been made in favor of both A. and B. 1.

195. Certainty in award. Where the award was that C. and
H. should re-deliver to B. all the personal property which they had
taken by virtue of two chattel mortgages, (describing said mortgages,)
and also by a certain writ of replevin, (specifying it,); held, that as the
presumption was, that the mortgages and replevin writ showed what
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the property was, the award in that respect was sufficiently certain.
Clement v. Comstock, 2 Mich., 859.

196. An award directing the return of property, but not expressly
determining the title to it, or directing releases to be executed, is suf-
ficiently certain. Ibid.

19%. An award in the alternative, (both alternatives being certain,)
is not void for uncertainty. Where one of the alternatives is certain,
and the other uncertain or impossible to be performed, the award has
been held good, for the party could perform its requirements by per-
forming that which was certain. Ibid.

198. Where a submission is general as to all controversies between
the parties, the Court will intend, until the contrary appears, that the
arbitrators decided all matters in difference. Ibid.

199. Delivery of award. An award is in time, although not
made and ready for delivery until 2 late hour in the evening of the day
limited for its completion. Ibid.

200. Arbitrators may retain the award in their hands until paid for
their services. Ibid.

201. Excess of authority. Where the arbitrators, without
the power being given in the submission, award as to costs, that does
not vitiate the entire award, but renders it void for the excess. Ibid.

202. Costs. A clause in the submission bond, submitting all con-
troversies between the parties, and “all matters relating thereto,”
would seem to import authority in the arbitrators to award concerning
the costs of the arbitration. I&id.

203. Arbitrators must all be present at the execution of
the award. Daniels v. Ripley, 10 Mich., 287.

204. Where two of three arbitrators signed an award when the
third was not present, and the third signed it afterwards when but one
of the other two was present, it was held not a valid award. Idid.

205. Mistake in award. Where arbitrators actually pass
their judgment upon the subject matter submitted to them, strictly in
accordance with the intention of the parties, but the award as written
fails to express that judgment, the mistake will be held of a clerical
nature; and a court of equity has the power to correct the same, and
decree a specific performance. Buys v. Eberhardt, 3 Mich., 524.

206, It was submitted to arbitrators to determine the value of cer-
tain real estate of one of the parties, at which valuation the other party
was at his option to purchase the same. The arbitrators, by omitting
to take into consideration the value of a water power connected with
the property, appraised it at much less than its actual value. For this

mistake, the award was set aside. I8id.
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ARREST.

207, A constable did not acquire authority to execute writs directed
to the sheriff, in consequence of being in attendance upon a session of
the Circuit Court, in the discharge of his duties under R. 8. 1838, p. 66,
§ 51.  People v. Moore, 2 Doug., 1.

208, A sheriff having no power to constitute a deputy for a particu-
lar act, except by warrant in writing, the arrest on a bench warrant of
a person indicted and under recognizance to appear, by one having only
verbal authority from the sheriff, is illegal and does not discharge the
recognizance. Ibid.

209. For felony, may be without warrant. Drennan o. People, 10
Mich., 169.

ASSIGNMENT.
1. IN GENERAL.

210. As security—control of assignee. Where a contract
is assigned for the sole purpose of enabling the assignees to collect and
apply certain moneys coming due to the assignors thereon, and then to
be re-assigned, the assignees are not authorized without the consent of
the assignors to assume the performance of the contract, or to change
its terms by agreement with the contracting party. Litchfield v. Garratt,
10 Mich., 426.

211. Check not an assignmemnt. Where one ¢n extremis drew
his check upon a bank, with directions to the payee to defray the fune-
ral expenses of the drawer from the amount, and pay the balance to his
heirs, and the check was not accepted- by the bank at the death of the
drawer, it was held that it did not operate as an assignment of the fund
S0 as to make the bank liable to the payee. Second National Bank of
Detroit v. Williams, 18 Mich., 282.

For further decisions, see AcTioN; MORTGAGES OF LANDS; SPECIFIC
PERFORMANCE.

2. For THE BENEFIT OF CREDITORS.

212. One partmer cannot make a general assignment of the
partnership effects to a trustee for the benefit of the creditors of the
firm, without the knowledge or consent of his co-partner when he is on
the spot, and may be consulted. Kirby o. Ingersoll, Har. Ch., 172.
Affirmed in 1 Doug., 4717.

213. An assignment veoid in part is altogether void. It
cannot be sustained in part because of one good trust in it. Kirdy v
Ingersoll, Har. Ch., 172. See also, Pierson v. Manning, 2 Mich., 445.
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214. Accordingly, where one partner, without the consent of the
other, who was on the spot and might have been consulted, made an
assignment of the partnership effects to one of the creditors, for the
benefit of the creditors generally, preferring the debt of the assignee, it
was held that the assignment was void ¢n fofo, and could not be sus-
tained to the extent of securing the debt of the assignee. Kirby o.
Ingersoll, Har. Ch., 172 ; 1 Doug., 477.

215. By a bank. The directors of a bank, with the assent of a
majority of the stockholders, made a general assignment of the corpo-
rate property for the benefit of creditors, and it was held that such an
assignment was valid at the common law. Zown v. Bank of River
Raisin, 2 Doug., 530; Bank Commissioners v. Bank of Brest, Har. Ch.,
106. But it seems that without the consent of the stockholders it could
not be made. Har. Ch., 106.

216. Must be of all the property. A voluntary assign-
ment for the benefit of creditors, purporting to be general, is void if it
does not fairly and in good faith assign all of the assignor’s property
which is liable for the payment of his debts. Smith v. Mitchell, 12 Mich.,
180.

217. Selection of assignee. The utmost good faith is required
in the selection of the assignee; and it must be made with reference to
the interest of the creditors, rather than that of the debtor. When the
assignment is assailed as fraudulent, evidence of a general reputation
that the assignee is insolvent is admissible, as well as of any deficiency
in age, health, business capacity, or standing. Angell v. Rosenbury, 12
Mich., 241.

218. Preferences of one creditor or class of creditors over others,
may be made by a debtor in assigning. How v. Camp, Wal. Ch., 427;
Town v. Bank of River Raisin, 2 Doug., 530.

219. A bona fide purchaser is not affected by a secret, frau-
dulent intent on the part of the assignor. Hollister v. Loud, 2 Mich.,
309. And an assignee for the benefit of creditors is such a bona fide
purchaser if the assignment contain covenants on his part, and stipula-
tions by him beneficial to the creditors. Ibid. But see Pierson v. Man-
ning, 2 Mich., 445; Flanigan v. Lompman, 12 Mich., 58.

220. One who has bought the property of the assignee, and verbally
agreed to give his notes therefor on time, but hes not yet made any
payment or given any notes, when the property is attached, is not en-
titled as against the attaching creditor to be considered a bona fide
purchaser. Dizon v. Hill, 5 Mich., 404.

221. Acceptance of the assignment by the assignee dedicates the
assigned property to the purposes of the trust, notwithstanding it has
been made without the knowledge of the creditors: it cannot afterwards
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be revoked without the express assent of the creditors. Suydam v
Dequindre, Har. Ch., 341, ’

222. But if an attachment is levied upon the property assigned
before the acceptance of the trust, the property will be subject to the
attachment. Pierson v. Manniny, 2 Mich., 445.

223, Delaying creditors. That it hinders, delays or obstructs
creditors does not render an assignment void for fraud. To render it
80, it must have been made with that intent. Holléster v. Loud, 2 Mich.,
309.

224, But if it be so drawn that it must, in its execution, tend to hin-
der or delay creditors unprovided for by it, in the collection of their
demands, the legal presumption is that it '‘was drawn with that intent.
Pierson v. Manning, 2 Mich., 445, A

225. Actual fraud in the making of an assignment is to be
established by proof, like any other fact. And it must be clearly and
distinctly made out, and cannot be inferred from circumstances of an
equivocal tendency. Hollister ». Loud, 2 Mich., 309; Baldwin v. Buck-
land, 11 Mich., 389.

226. But the most liberal rules should prevail in the admission of
evidence which may tend to prove fraud; as that the assignor still
claims and seeks to derive a benefit from the property assigned, to the
prejudice of creditors. Flanigan v. Lampman, 12 Mich., 58; Smith o.
Mitchell, 12 Mich., 180.

227. Where it appeared that the assignee, a short time before the
assignment, as an inducement to a third person to loan the assignor
money, stated that the latter was perfectly good and not owing much,
it was held that the setting up by him of a large preferred claim under
the assignment, as having been owing to him before such statements
were made, was strong evidence of fraud in making the assignment.
Angell v. Rosenbury, 12 Mich., 241.

228, Facts that do not establish fraud. The assignor
suffering a bill in equity which charges fraud to be taken as confessed,
does not establish the fraud as against the assignee, who denies all
knowledge of the assignor’s fraudulent intent. Hollister ». Loud, 2
Mich., 809.

229, It is no objection to the validity of an assignment that it was
made in anticipation, by both parties, of the immediate issuing of
attachments against the property of the assignor. Ibid.

230. Nor that the property exempt from sale on execution was not
assigned. Ibid. Even though the exempt property was not specified.
Smith v. Mitchell, 12 Mich., 180.

231. Nor that the assignors were allowed by the assignees to occupy
premises conveyed by the assignment during a period when such prop-
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erty was not usually rented, the assignees in the meantime taking the
crops, and expressing their intention to charge the assignors a fair rent.
Hollister v. Loud, 2 Mich., 309. See Booth ». McNair, 14 Mich.

232. If the assignor believes himself solvent, and being pressed by
creditors, avows his intention to assign for the purpose of getting time,
these are strong evidences of fraud, but subject to explanation. Bald-
win v. Bucklond, 11 Mich., 889; Angell v. Rosenbury, 12 Mich., 241. See
Booth v. MeNair, 14 Mich.

233. That the assignment was made by an embarrassed debtor to
prevent a sacrifice of his property, does not necessarily render it void.
Angell v. Rosenbury, 12 Mich., 241.

234, That the assignee is a relative of the assignor, and resides in
another town, and that he employs the assignor as his agent in manag-
ing the business under the assignment, are not conclusive evidence of
fraud in making the assignment. Baldwin v. Bucklond, 11 Mich., 389
See as to selecting assignee, Angell v. Rosenbury, 12 Mich., 241.

235. The subsequent acts and declarations of the parties may be
resorted to for the purpose of showing its fraudulent character. Ibid;
Flanigan v. Lompman, 12 Mich., 58; Smith v. Mitchell, 12 Mich., 180.
But the subsequent fraudulent acts of the assignor, unknown to the
assignee, cannot change the character of the assignee’s title, or make
that fraudulent which was originally honest. Baldwin v. Buckland, 11
Mich., 389.

236. The acts and declarations of the assignor, made after the
assignment was signed and delivered, but before the schedules were
made out and attached, and while he was engaged in preparing them,
are competent evidence to show fraud. Wyckoff v. Carr, 8 Mich., 44.

237. Rules of construction. Where an honest intent can as
fairly be inferred from the terms of the assignment as a fraudulent one,
the Courts are not at liberty to infer the latter. Nye.v. Van Husan, 6
Mich., 829.

238, But if it contains illegal provisions it is absolutely void; and
the statute which makes fraud a question of fact has no application to
the case. Pierson v. Manning, 2 Mich., 445.

239. When void on its face. A clause authorizing the as-
signee to sell the assigned property on credit, renders the assignment
void. Sutton v. Hanford, 11 Mich., 513.

240. So does a clause which provides that the real estate shall not
be sold by the assignees until all the personal property and assets shall
be exhausted, unless with the consent of the assignor. Pierson v. Man-
ning, 2 Mich., 445.

241. An assignment to be valid mast definitely fix the rights of the
parties. beneficially interested, leaving nothing subject to the future
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direction or control of the assignor. If it provides for a part only of the
creditors, and contains no provision for the application of the surplus,
if any, the assignment is void as to the creditors not provided for, since
at law such surplus ‘would revert to the assignor; and the assignment
consequently contains a resulting trust for his benefit before all the
creditors are paid. Ibid.

242. When not void on its face. Itis no objection to an
assignment that no time is limited for closing. the trust. Hollister .
Loud, 2 Mich., 309.

243, Nor does a clause that assignees shall proceed to sell the
property and to pay the debts within such time as to them shall
seem meet, render it void. The trust in such a case is under the control
of chancery. Ibid. But see on this point, Sutton v. Hanford, 11 Mich.,
513. -

244. Nor does a clause reserving to the assignors power to perfect
the schedules attached to the assignment impair or restrict the instru-
ment itself. Nye . Van Husan, 6 Mich., 329.

245. Nor is a clause objectionable which authorizes the assignees to
sell and dispose of the assigned property, “either at public or private
sale, as they in their judgment may deem best, and upon such terms
and conditions as they may deem most advisable, and for the best inter-
ests of the creditors, converting the same into money.” It will not be
considered as conferring a power to sell upon credit. Ibid. See a sim-
ilar decision in Booth v. McNasr, 14 Mich.

246. Nor does the preference of individual debts in a copartnership
assignment, of itself, independent of an actual intent to defraud, render
the assignment void. Nyev. Van Husan, 6 Mich., 829 ; Hollister v. Loud,
2 Mich., 445.

247, A clause in the assignment, by which the assignors nominate
and appoint the assignees, ‘“their executors, administrators, ‘or assigns,
their or each of their true and lawful a‘étorneys, irrevocable, with full
power and authority to do-and perform all acts, matters or things which
can or may be necessary in the premises, as fully and completely as the
said assignor might or could do were these presents not executed ; and
attorney one or more under them to make, nominate and appoint, as
they may deem necessary, with full power of substitution and revoca-
tion,” &c., does not confer upon the assignees the power to delegate
their trust ; and is proper and unobjectionable. Nye». Van Husan, 6
Mich., 329.

248. A schedule detailing at large the property conveyed, is not
necessary to the validity of an assignment. Hollister ». Loud, 2 Mich.,
309; Nyewv. Van Husan, 6 Mich., 829.

249, The necessity or effect of a schedule, if one is referred to in an
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assignment, is to be determined by the intent of the parties as gathered
from the whole instrument, and which, when ascertained, is to govern
in the construction of assignments as in the case of other written in-
struments. Nye . Van Husan, 6 Mich., 829.

250, An' assignment which clearly manifests an intention on the
part of the aésignors to transfer all their property to the assignees, and
that it shall have immediate operation, will have that effect, though to
the general terms describing the property are added the words “as the
same is more particularly described in a schedule proposed to be here-
after annexed,” and which schedule is not annexed. Ibid..

251. Compelling execution of the trust, Where by an
assignment which was executed by the assignee, a time was limited for
closing up the trust, and the assignee allowed the time nearly to expire
before taking any proceedings for that purpose, it was held that credi-
tors need not wait for the expiration of the time before filing a bill to
enforce the execution of the trust. Suydam v. Deguindre, Har. Ch., 847.

252, The fee inm lands of the debtor which are covered by the
assignment will be conveyed by it without the use of words of irtherit-
ance. Angell v. Rosenbury, 12 Mich., 241.

ATTACHMENT.

253, The demand must Be due upon which an attachment
issues, at the time the writis sued out. The plaintiff cannot declare
for a cause of action which accrued afterwards. Galloway v. Holmes, 1
Doug., 330; Hale ». Chandler, 3 Mich., 531. See also, Hinchman .
Town, 10 Mich., 508.

254, The atfidavit required by the statute i$ essential to confer
upon the Court jurisdiction of the proceeding. Qreenvault v. Farmers
and Mechanics' Bank, 2 Doug., 498.

255. Where the affidavit was sworn to before a person not author-
ized to administer oaths, it was held that the whole proceedings were
void for want of jurisdiction, and that a purchase of lands under them
by one who was a party tothe proceeding could not be sustained.
Thid.

256. And where the affidavit was sworn to on a day previous to the
issuing of the writ, the proceeding was held to be void; the statute
requiring the affidavit to show that the facts sworn to existed at the
time of making application for the writ. Drew v. Dequindre, 2 Doug.,
93; Wilson v. Arnold, 5 Mich., 98 ; Fessenden v. Hill, 6 Mich., 242. And
it makes no difference in this respect that the party or his agent making
the affidavit resided at a distance from the office of the clerk issuing the
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writ, and that the affidavit was transmitted to the clerk as soon as prac-
ticable by the usual course of mail. Wilson v. Arnold, 5 Mich., 98.

25%. So where the writ was issued ten days before the affidavit was
made, the proceedings were held void. Buckley v. Lowry, 2 Mich., 418.

258, The affidavit must state positively, and not on information and
belief only, that the defendant is indebted to the plaintiff, and the
amount of such indebtedness as near as may be, over and above all legal
set offs; and also that the debt is on contract express or implied, or on
judgment. Comp. L., § 4743. If defective in these particulars, the
Court does not get jurisdiction. Wilson . Arnold, 5 Mich., 98. And
see Hale v. Chandler, 3 Mich., 531.

259. The affidavit is sufficient which states the indebtedness to be
upon express contract, without stating more particularly the nature of
the contract. Drew v. Dequindre, 2 Doug., 93.

2690, The remedy by attachment is not limited to the case of liqui-
dated damages. A demand arising ex contractu, the amount of which is
capable of ascertainment by some standard referable to the contract
itself, sufficiently certain to enable the plaintiff by his affidavit to aver
it, in the words of the statute, ‘‘as near as may be,” or a jury to find it,
may be the foundation of this proceeding. Roelofson v. Hatch, 8 Mich.»
277,

261. An affidavit stating that the two defendants “are not residents
of the State of Michigan, and have not resided therein for three months
immediately preceding the time of making this affidavit, and that [they]
reside in the State of New York,” sufficiently shows that neither of the
defendants has resided in Michigan within three months. Dorr ».
Clark, 1 Mich., 810.

262. The Bond required to be executed by a nen-resident plain-
tiff, his agent or attorney, by S. L. 1842, p. 118, § 8, might, when
executed by such agent or attorney, be, in form, his personal obligation,
and be executed by him in his own name, describing himself as' such
agent, and not in the name, or on behalf of, his principal. Walbridge
v. Spalding, 1 Doug,., 451.

263. Such bond is not vitiated by the omission, in the body of it, of
the christian name of the principal obligor, he having executed the
same by his full name. JI&id.

264. Where the bond is not in the name of the plaintiff in the
attachment, but is the personal obligation of his agent, no power under
seal need be shown, authorizing its execution by the agent. Ibid.

265. The proceeding is a special one, in which the Court
exercises an extraordinary jurisdiction under a special statute prescrib-
ing its course, and not under its general powers. It can therefore act
only according to the forms of procedure which the statute prescribes.
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Buckley v. Lowry, 2 Mich., 418; Greenzoult v. Foarmers and Mechanics
Bank, 2 Doug., 498 ; Roclofson v. Hatch, 8 Mich., 2717.

268. Amendments of the proceedings might be had under the
‘general statute of amendments in R. S. 1838. Drew v. Dequindre, 2
Doug., 93.

267. Accordingly where the journal entries of the calling and de-
fault of the defendant failed to show the special character in which the
plaintiff sued, it was held that, when motion was made by the defend-
ant to set aside the proceedings for this cause, the omission might be
supplied by amendment if in fact the defendant was properly called.
Ibid.

268. But the making of a new affidavit, when none was made at
the issuing of the writ, it is not an amendment which the Court can
allow. And though the statute of 1839 (S. L., p. 228) declared that no
writ should be quashed “on account of any defect in the affidavit on
which the same issued, provided the plaintiff, his agent or attorney,
shall, whenever objection shall be made, file such affidavit as shall be
required by law,” it was held that where the original affidavit was void,
because sworn to before a person not authorized to administer caths,
this act did not authorize the filing of a new affidavit after judgment
and sale of the attached lands. Greenvault v. Farmers and Mechomics
Bank, 2 Doug., 498.

269. And even if such new affidavit could be allowed, it could not
make valid the title of the purchaser of the land under the attachment
proceeding against one to whom they had been mortgaged by the
defendant while the proceeding was pending. Idid.

270, The sheriff’s return of sale may be amended by leave of the
Court. People v. Judges of Calloun Circwit Court, 1 Doug., 417. The
Supreme Court cannot grant leave to make the amendment when ap-
plication is made for a mandamus to compel the Circuit Court to set
aside the sale for irregularity ; but if, by opposing affidavits, facts are
shown which would authorize the amendment by the Circuit Court, the
mandamus will be refused. 7bid.

271, Notice of suit. Where the notice of pendency of suit, in
addition to what was required by statute, (R. S. 1838, p. 506,) erroneous-
ly stated that the writ was returnable in November next, instead of
November instant, it was held that the mistake did not vitiate the pro-
ceedings. Drew v. Dequindre, 2 Doug., 93.

272. Appearance of defendant. Where property is seized,
and the writ returned not personally served, the publication of notice
as required by the statute is intended as a substitute for personal ser-
vice. The defendant has the same time in which to serve notice of
retainer, and to plead, after the filing of affidavit of publication, as he
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% 280 ATTACHMENT.

would have had after a return of the writ personally served. T homp-
son v. Thomas, 11 Mich., 274.

273, In such case the defendant may appear and plead as a matter
of right; and the Court cannot impose terms on his doing so, in cases
where terms could not have been imposed if the writ had been person-
ally served. Ibid. ‘

274. Irregularities. The defendant can only move the Court
to set aside the proceedings where some defect or irregularity is appa-
rent in the writ or affidavit. If he claims that the case is not one
authorizing an attachment, he must take proceedings before a circuit
court commissioner for its dissolution. Roelofson .o Hutch, 8 Mich., 277,

275, A motion to set aside the proceedings for irregularity, made
after defendant has caused his appearance to be entered, is unseason-
able. Ib0id. And where the defendant goes to trial on the merits, he
waives all prior irregularities. Orane v. Hardy, 1 Mich., 56.

276. A judgment in attachment suit will not be set aside for irregu-
larity, on the motion of a person to whom the property attached had
been conveyed by the defendant, after service of the attachment, but
who is a stranger to the record. People v. Judges of Calhoun Circuit
Court, 1 Doug., 417.

277. Other crediters filing claims., The discontinuance
of a suit in attachment by the original plaintiff, did not impair the right
of a creditor who, under R.S. of 1838, had previously filed his declara-
tion in the cause, to proceed to judgment, nor affect his lien upon the
property attached. Ibid.

278, Where one creditor only obtained judgment in a suit com-
menced by writ of attachment, it was not necessary that the order of
sale of the property attached, authorized by the statutes of 1838, p. 511,
§ 17, should require the money arising from the sale to be paid into
Court; but if it required the same to be paid to the plaintiff, this would
not vitiate either the order or the proceedings under it. Ibid. [By the
present statutes no provision is made for other creditors filing claims
under the attachment.]

279. Recovery not limited to amount sworn te. The
plaintiff is not limited in his recovery by the amount sworn to be due
in the affidavit on which the attachment was issued, if, by the proof, a
greater amount is shown to be due. Pew v. Yoare, 12 Mich., 16.

280, Setting aside a regular judgment. Where the de-
fendant is a non-resident, and had no notice of the proceeding in season
to make his defense, and has been guilty of no laches, the Circuit Court
may, in the exercise of a sound discretion, set aside the judgment and
permit him to plead, even though a term has elapsed. Hurlburt v. Reed,
5 Mich., 30.
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ATTACHMENT. § 286

281. And where the defendant on learning of the proceedings had
engaged an attorney to defend, but the attorney neglected to do so, and
the defendant himself was guilty of no laches; on affidavit showing
these facts, and merits, it was held that the judgment and subsequent
proceedings thereon should be set aside, and the party let in to defend.
Loree v. Reeves, 2 Mich., 133.

282, Subsequent attaching creditors cannot contest the
attachment proceedings in the name of the debtor; but they may, by
bill in chancery, contest the lien on the ground of fraud. Hale ». Chan-
dler, 3 Mich., 531. '

283. Where an attachment creditor took judgment for two demands,
one of which was not due when the writ was issued, it was held that
the judgment was a fraud upon a subsequent attaching creditor, of
whose claim plaintiff was aware, and that the lien of the judgment, so
far as it was founded on the demand not due, should be postponed to
the lien of the subsequent attaching creditor. 7Z&id.

284, A.sued out of the Circuit Court an attachment, which was
levied upon the property of his debtor. At the time of suing it out only
eleven dollars of his demand was due, but he subsequently recovered
judgment for the whole amount on the debtor’s admission. B. also
sued out an attachment against the debtor, which was levied on the
same property after that of A., but he recovered Jjudgment first, and
caused execution to be levied on the property. B. then filed a bill in
chancery to have his lien decreed to have priority over that of A. Tt
was held :

That complainant by his attachment acquired a lien on the property,
subject only to any lien which A. could lawfully held under the statute,
and that this lien of complainant could not be affected by a subsequent
recovery of a judgment to which he was not a pé,rty.

That he had a right to show, notwithstanding A.’s judgment, that the
demand for which it was rendered was not due when the attachment
was levied. :

That less than a hundred dollars being due A. when his attachment
was levied, the Circuit Court had no jurisdiction, and the whole amount
of A’s judgment was postponed to B.s lien. Hinchman v. Town, 10
Mich., 508. )

285, B. included in his judgment a demand which he believed to be
due, but which was not so. It was held that he did not, by so including
it, debar himseif from the right to have his priority protected in equity
as to the amount included which actually was due. I%:d.

286. Held further, that the question of priority between A.’s judg-
ment and that portion of B.’s which was not due when his attachment
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§ 295 ATTACHMENT.

was levied, must be determined by the levy of execution ; and B.’s being
first levied, gave him the first lien. Zb:d.

287, The order for sale of the property attached, under the
Revised Statutes of 1838, must have been directed to the sheriff in office,
and not to his predecessor who served the writ. Crane v. Hordy, 1
Mich., 56.

288, Attachment of lands. To an attachment under R. 8.
1838, the sheriff returned that he had seized certain lands, describing
them, in which the defendant had an interest as one of the heirs of A.,
but did not state the extent of the interest; and it appeared that the
lands were appralsed without reference to it. Held sufficient. Drew ».

Mm 13. me, 10 Mlch 486 And this is so notw1thstandmg the trust is
a resulting one in favor of creditors under the statute—Comp. L.,
§§ 2637, 2638—the land having been bought by the debtor in the name
of another. 9 Mich., 358 and 485.

290, The interest of a mortgagee in lands is not subject to attach-
ment. Columbia Bank v. Jacobs, 10 Mich., 349,

291. Where lands are conveyed by deed absolute on its face, for the
purpose of securing a debt, and a written defeasance is given back by
the grantee, and the deed is recorded but the defeasance is not, such
defeasance is not made void by the statute—Comp. L., § R751—except
as to purchasers for a valuable consideration without actual notice of its
existence. An attaching creditor is not such a purchaser, until the
ptoperty attached has been sold in pursuance of law and purchased in
by X

292. The provision in the attachment law—Comp. L., § 4751—that
“ Real: estate shall be bound, and the attachment shall be a lien thereon,
from the time when it was attached, if a certified copy of the attachment,
with a description of such real estate, shall be deposited in the office of
the. register of deeds” ‘““within three days after such real estate was
attached,” only gives the creditor a lien on the debtor’s attachable inter-
est in the lands, and in no way interferes with the previously acquired
rights of third persons. JIbid.

293. The Mayor’s €ourt of Detroit had no jurisdiction of
attachments, under R; S: of 1838. Welles-v. C'ity-of Detroit; 2 Doug., 1.

294. Dissolution of attachments. A circuit court commis-
sioner has power to dissolve an attachment which was levied only on
lands. Edgorton v. Hinchman, T Mich., 352.

295, The only mode.by which a defendant in attachment can contest
the truth of the facts stated in the affidavit upon which the attachment
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ATTACHMENT. § 305

was issued, is byfan application under the statute—Comp. L., p: 1275—
for a dissolution of the attachment. He cannot; by plea in abatement,
put the facts stated in the affidavit in issue. Bower ». Town, 12 Mich.,
230.

296. Where the defendant has procured a release of the property
attached, by executing a bond to the sheriff under the statute, he cannot
afterwards apply for a dissolution of the attachment. Paddock v. Mat-
thews, 8 Mich., 18.

29%. But appearing and pleading in the case does not preclude him
from making such application. Hyde v. Nelson, 11 Mich., 358.

298, Where the debtor has assigned the property attached, he can-
not take proceedings for the dissolution of the attachment, as he has fio
claim to have the property restored to him. Chandler v. Nash, 5 Mich.,
409. )

299. The application for the dissolution of attachment must
state the reasons therefor. Osborne v. Robbins, 10 Mich., 277.

300. It should show that the defendant’s property was attached, and
describe the property ; the first because the jurisdiction of the officer is
dependent upon it; the second because no order respecting the property
can be made unless the property be known ; and because without these
there would not be sufficient certainty as to the defendant’s property
and right. Ibid.

301, A statement in an application in such a case, that “on said
attachment writ some of the goods and chattels of this applicant have
been seized,” is insufficient. Toid.

302. The application must be verified by oath. Ibid.

303. An application which does not describe the property, and only
states that, by virtue of the writ, “ property to the value of more than
$3,000 was attached, and is now in possession of the sheriff,”does not
confer jurisdiction upon the circuit court commissioner, and he should
dismiss it. Nelson v. Hyde, 10 Mich., 521.

304. Evidence on. An attachment having been issued on an
affidavit that defendant was about to remove his property from the State
with intent to defraud his creditors, defendant took proceedings before
a cireuit court commissioner for its dissolution. On the hearing, de-
fendant testified that when the writ was served he did not know that
he was owing any one. This evidence was given with a disclaimer of
any intent to raise the question of an indebtedness to the plaintiff in this
proceeding. It was held that the evidence was proper, as bearing on
the question of fraudulent intent. Hyde v. Nelson, 11 Mich., 853.

305. On motion for the dissolution of an attachment, evidence that
the defendant a short time previous made an arrangement with a person
to take his property under a pretended sale, in order to cover the same
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§ 313 ATTORNEYS AND COUNSELORS.

from defendant’s creditors, and that the person took possession of it
under this arrangement, is material and should be admitted. Parker ».
Luce, 14 Mich.

306. Suit on bond. Itisno defense to a suit on an attachment
‘bond, on which property has been delivered by the sheriff to the obli-
gors, that the property did not belong to the defendant in the attach-
ment, or that it was incumbered. Parties bonding property under the
statute, must take it on the statutory conditions. Dorr o. O'ldrk, 7
Mich., 310.

30%7. An assignment of the bond by. the sheriff to the plaintiff, is a
thing which the plaintiff may require as a matter of right, and is valid
if signed by the sheriff, though not in his name of office. Idid.

ATTORNEYS AND COUNSELORS.

308, Liability for oflicer’s fees. The attorney of record
cannot be made personally liable to the clerk of the Court for his fees,
for services rendered on behalf of the client in the progress of the cause,
unless upon proof of his express promise to'pay them, or of some prac-
tice or course of dealing between him and the clerk, from which such
promise can be implied. Preston v. Preston, 1 Doug., 292.

309. The Court may remove or suspend an attorney for
other causes than those mentioned in the statute, which is not to be
construed as restrictive of the general powers of the Court over its
officers. Matter of Mills, 1 Mich., 393.

310. A charge made against an attorney for the purpose of removing
him, that he is of notoriously bad character, not to be believed under
oath, and unworthy to practice as an attorney, is too general. Specific
acts should be charged, so as to give the respondent an opportunity of
answering them.

311. But a charge that the reputation of an attorney for truth and
veracity is so notoriously bad that he is not to be believed under oath,
contains good cause for removal and is not too general. Ibid.

312. Compensation. A county was not liable under the Re-
vised Statutes of 1846 to an attorney who, at the request of the Court,
defended one charged with crime who was poor and unable to employ
counsel. Bacon v. County of Wayne, 1 Mich., 461. Provision was made
for compensation afterwards. See Comp. L., p. 1492.

313. An agreement made between attorney and client, that 