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as to pay judgments, penalties, &c.,...c..ocovivniniiiii.. ... 160
2. those which arise from natural reason and the just construction 162

Of JAW, . cciveerencncncnee eeeesssnecscacsannsnass cocesees
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as 1. to pay quantum merust for labdr, ..........cccei0000000c0.. 162
2. to pay quantum valebat for goods,....e.v..... ceereees 168

8. to account for money had and received to the use of another, 163
4. to repay money laid out and expended for one’s own use,.... 168
5. to pay the balance on an account stated, ............... ceee. 164
6. to perform one’s duty in any undertaking,........ .cccv0ec.. 168
in some cases, also, there is an implied warranty on sales,............. 168
in all these cases an action lies on the implied assumpsit,...cco0cc.. .. 166
and sometimes an action of deceit,....c.ccceeeteneciciitcicinrcansss. 168

CHAPTER X.

Or INJURIES TO REAL PROFERTY; AND FIRST OF DISPOSSESSION OR OUSTER OF THE
FREEHOLD, ...... cesesctetsecsesenctsteittesatesaetctetttnasaanas ceeees 167-197
injuries affecting real property are, 1. ouster; 2. trespass; 8. nuisance; 4. waste
5. subtraction; 6. disturbance,.....ceeceeeccccccccscccescccscaceccsensss 167
ouster or dispossession may be ’
1. by abatement, where, on death of the person seized, a stranger enters

fore the heir, .covvveiseeeraneeeecrenecnsasocannncens cesecesssss 168
2. by intrusion, where after a particular estate is determined, a
enters before the remainder man or reversioner,...... ceressessecess 169

8. by disseisin, which is a wrongful putting one out of possession,....... 169
4. by discontinuance, which is where tenant in tail or husband of tenant
fee makes a larger estate of the land than he is entitled to,....... 171
5. by deforcement, which is where the entry was originally lawful, but
the detainer is become unlawful,...cccoeceeeecce cececccccccnnsase 172
the remedies for these wrongs are,
L peaceable entry, which is applicable only to the first three cases,...... 175
and the right of which may be lolled,......c.c.cceieveeercscccccsesee. 176
and which must be made within twenty years, . ......ccce0.000000ees. 178
IL actions at law, which are,
1. Wt Of entry,..cceceeecccccrsccanssscssccssssesesstsaccascecces 180
D. Writ Of 888128, . .0 0vieviccoscosesscocssssasssasassvsccssasecaess 184
I11. where the wrong doer hath gained the actual right of possession, the
remedy i8 by writ of right or other writ in the nature thereof,..... 190
the present remedy for these wrongs is by action of ejectment. 197n

CHAPTER XI.

O DisPOgsESSION, OR OUSTER, OF CHATTELS REAL,...cvcceceecccctccccccncees. 198-207
ouster from chattels real is,

1. from estates by statute or elegit, for which the remedy is by assize of novel

L 1773 L T RS (. ¥
9. from estates for years, for which the remedies are:

1. a writ of dacts'om_ﬂma,...................................... eees 199
2. 8 WTit quare ¢Jecit infra terminuUm,.....coooveeeeceesccecsscccccccsees 1909
the first, or action of ejectment, is now the usual mode of trying title,
in it the party recovers possession, and also damages,.........cce0ee...
proceedings In ejectment,.............. ceresesacacarssescnencsasss 300-205
after recovery of possession an action may be brought for mesne profits, 205
ejectment does not lie for incorporeal hereditaments except tithes,.......... 206
207

g3

8. a writ quare giecit infra terminum lies against one who has come in under
the WIong dOCT,. . cuievieeeearecereccraccsccocscnseccacssscassonsronns

CHAPTER XIL

Or an.snu’,'i jdirectl i T ate injrit.oth ceeaees 208-215
tres an in y an y injurious e person or property
p“:f another:nzld therefore necessarily accompanied with some foreet,’. ceaaes
trespass to lands, signifies an entry on another man’s ground without lawful
authority, doing some damage, however inconsiderable,...... teseesss 200
remedy, by action of trespass quare clausum fregit, ...ccoeeiiveniencnese 2310
to mn%ntaln which one must have both property in the soil and pos-
session,......... coesseancees ceesescecerescenanonn 3 (1]
where the trespass is by cattle, they may be distrained damage feasant,.. 211
in some cases an entry on another’s lands is justifiable,................. 212
bu:b if the person entering abuses his privilege, he becomes trespasser
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‘CHAPTER XIIL raoR.
OF NUIBANOCE, . c e c0veerens.soamnsocsrensasecenss P ) [ S0 ]
nuisances are: 1, public or common; 2, private,.....cce0eeiiiiiineriiianinn.. 218

& private nuisance is an ng done to the hurt or mnoyanee of the lands
tenements or hereditaments of ADOther,..cccceeeeee.asenieccrccsscannans
this may
1. tocorporeal hereditaments,...eccccieneceicnnianss tesssesssesss 216
2. to incorporeal hereditaments, as by obstructing a way, &Cpennana.. 28
the remedies for private nuisances, besides that by abatement, are:

1. by action on the case for damages,..........ooivvereenienns cesss. 220

2. by assize of nuisance, in which demageemny be recovered and the
nuisance abated,....c..ceieioiinaiieniiiaiiiiiiiiiinciiiiiiiae.. 221

8. by writ guod permitiat prosternere,.........cccceiiiiiiiaiiaiaae.. 221
but an action on theouohnowthelole remedy........... cesees 223
CHAPTER XIV.
OF WABTE,.c00c0cccccceoocsscccss-secsssnsossesssasosssocsossasssan cees.e. 208220
waste is & spoil or destruction in lands or tenements, belng either voluntary or
POrMIBBIVE, . c o vveeeneerieectenoiecnsocs sovuseasioncions comesannennnas 228
to be injured by waste, one must have an interest in the estate, .
which may be either a present interest (as by right of common),

or an interest in remainder or reversion,........... ceeeseeranns
the remedies are:
1. preventive by writ of estropement, . .. .
or by injunction in equity,...cccocuiieniiiiiiiiiiiiiiiiiiiiiies
8. corrective, by writ of waste, to recover 'the place wasted and dama.ges 228
for which an action on the case is now substituted,................ 2292

CHAPTER XV.

OF BUBTRACTION, . .cccccececccesssccsssrsscssssssssssasasessssssscncssssssses S80-235
subtractiou is when one who owes services to another withdraws or neglectl to
perform them,...cccviiieiraiiiiennccacieseionseecssnncssss
this may be, 1, of rents or other services due by tenure 3, of those due by
CUBLOM, . e veveeeoenacccncaonas aasans tesssecscsccssccessessscnces 330
of those due by tenure, the general remedy is by distress, .. ceececeeses 281
other remedies are, 1. action of debt; 2. assize; 8. writ do wmuatudm—
Dus et servitits; 4. writ of cessavit,; 5. writ of right sur disclasmer,. ... 231
to remedg the oppression of the lord the tenant has, 1. writ ne ¢njuste
writ of mesne,.......... cee o
of those due by custom, the remedies are, 1. writ of ceota ad nwlendmum,
&c., 2. ACHOD OD the CASE.. . .e0uesessnsonsececoseeseccossassnnsensenns 385

CHAPTER XVL

OF DISTURBANCE, . cevccoascscecsscecsssssccsssssscncssesssossssccacsancsasess 256203
disturbance is & hindering or disquieting the owner of an incorporeal heredita-

ment in his regular and lawful enjoymentof it,...................... 288

1. disturbance of franchises is remedied by action on the case,............ 236
II. disturbance of common, which may be, 1. by intercommoning without
right; 2. b surchargmg the common; 8. by enclosure or obstruction,

for each of which there is gpropriute remedy,......coeennennse. 287-241

IT1. disturbance of ways is redressed by action on the case,...cccceeeeeeec.s 241

1V. distarbance of tenure has the like remedy,..ccc0eicuvennne cececescanss 42
V. disturbance of patronage, is the hindrance of a patron to present his
clerk toabenefice,..oueeinuiereiniiinisecionereerioaeeecenonsancanes
for which there were varlous remedies of whlch quare ;mpedzt is the

Present,..ccccececccs sotantnrcccananes ctecssccssinscnsssssnsss S406-23

CHAPTER XVIIL

Or INJURIES PROCEEDING FROM OR AFFECTING THE CROWN,..ceceeioaanes.na.. 2354-269
these are, 1. where the crown is aggressor; 2. where the crown is the sufferer,... 2354
the maxim that the king can donowrong,.....cecceeeevennns ceeessssee 204
injunes to rights of property by the crown are remedied :
1. by petition of right, grounded on facts set forth in the petition,... 256
2. b)l' mor:iuram de droit, when the right alresdy appears and is estab- 236
i8hed,..coceeveneer veasieceiisresseeace sesnssascsnnenscncee 2
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injuries to the rights of the crown are redressed:
L. by the usual common-law actions,..... tetecsecssnttscsosecscoscccces 207

2. by inquest of office, to recover possession, ...oveiniiiriiieiinesee.. 258
8. by scire facias, to repeal the king’s letters patent or grant,..ceieene... 261
4. by information in the exchequer to recover moneys or chattels, or to
obtain damages for wrongs to the possessions of the crown,.......... 261
5. by writ of quo warranto, or information in the nature thereof when
offices, franchises or liberties are usurped,....cceeeesrencccccercess 262
6. by mandamus, to admit or restore a person entitled to a place or office, 264
or to compel elections, &c,....... cieeescnsascnsscnsescsses 208
recapitulation: completenees of the remedies given Tor WIONES, . coecrcecenes 265-269

CHAPTER XVIIL

OF THE PURSUIT OF REMEDIES BY ACTION; AND, PIRST, OF THE ORIGINAL WRIT, 270-278
the common pleas, the original court for civil 8cClions,..ceceeeeeeeecieccncecanse
the king’s bench and exchequer have now concurrent jurisdiction genenlly, 271
of the orderly parts of a suit the first is the original writ from the court of
chancery, ...coeeeeees P 1 £
whichiseitheroptlonalor perempwry.................. cececsencness 272
return thereof,......cceeeveneecncnns cees .. 275-278
the four terms of conn,.... veeenes, . ceseces 275

CHAPTER XIX.

OF PROCESS, . ..c0cvviceinrccnnsiacassaccsscasnnns ceseesssess 379-208
nfter the original writ comes procesa or the means of compelhng the defendant 279
appear,....... e
thh inc udes 1. aumlnons 2. writ of attachment or porw sometimes the first
process; 8, writ of dumngaa, 4 captaaadreqmndmdum and, testatum
capsas, or, instead of these, in the King’s bench, the bill of Middlesex
and writ of latilat, and in the exchequer, the writ of guo minus; 5. the
alias and pluries writs; 6. the exigeat, or writ of ezigs facias, proclams-
tions and outlawry; 7. appearance and common bail; 8. arrest; ©.
special ball, first, to the sheriff and then to the action,............ 279-202
for all which a writ of summons is now substituted in ordinary cases.

CIAPTER XX.
OF PLEADINGS, . .cc.cceecteocccacacssssonscosscsssssasascosasss teereeeeses 298-318
pleadings are the mutual altercations between the plainuﬂ and defendant form-
erly oral, but now in writing,........ccoieiiiiiieniiiiiieiiienens conn 208

L the declaration, narratio or count which is an amplification of the ongind
writ, with the addition of time and place of the injury,..cccceeeveeee... 208
t.hevenuelnwhxchislnsomecnsealocal,............................... 204
it may contain several COUNts,. ... .cvieene covraoei-seessesccecnes... . 205
of non-pros. ratracusnddlscontinuanee, teceeissaiinssssssssessasess 305, 206
II. the defence, claim of cognizance, impulnnce, view, oyer, nid-prayer,
voucher, or parol demurrer,.....ccevcvveereecessinses ve esseseeses 207
IIL. the plea, whlchisextherdllatoryort.othenctn-n. P 1) §
atory pleas, merely to delay or put off the suit, are:
1. to the jurisdiction of the court, .....ccoeieveeceeccccccceceeces. 801
2. to the disability of the plaintiff,.....cec0i00eeciieceecensesce... 801
3. inabnlementofthewmorcounts, tessescsessssessssscsnnsasss 302
these must be verified and pray judgment, &c.,....c0000eveeen.....802, 303
pleas to the action either confess the complaint in whole or in part as

in tender and set-off,.............cceiunnnnn cerse seeesssnens
or totally deny the cause of complaint; as the genenl issue or special
pleainbar,............000n cersessessascnsens ceesssnsesss 805,
instances of special p l ....................... 806, 308

the qualities of & plea are, 1 thnt it be smgle ‘3. direct and posltlve and
not argumentative; 8. with convenient certainty of time, place and
persons; 4. answering the plaintifi’s allegations in every material

int, and, 5. so pleaded as to be capable of trial,........ccccc....... 808
special pleas must advance some new fact not mentloned in the declars-

tion, and are bad if only amounting to general issue,........... 809

they may gize color to the plaintiff,....e..ccviiiaeeen, ceeseceneens. 300
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rejoinder, rebutter, and sur-rebutter,................ cecevenscncacanans 810

concerning dopmnre, new assignment, duplicity, &C.rensrnacennsess. 810-818
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OF IsSUE AND DEMURRER,....ccccouceccccccconcses R .3 ¢ O, 27 §

' lsauelnelt.heruponmatterot!actormneroflaw... ............ ceeere.. 814
issue of law is called a demurrer, and it admits the factstobetrue,ustuted

but denies their legal sufficiency,............. R -1 ¢

this issue is tried by the court,......cccceeveveecncacccnccaeas.....815, 828

inmeaoffactaretobetnedbyjur{,e.... ctesesesscniassinetcancaas eieeess 316

new matter after issue joined may be plead ed is darrien continuance. ...... 816
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OF THE SEVERAL SPECIES OF TRIAL,.....cccietaresercssntesssconcncssosscasss 325-848
the uncertainty in legal proceedings dwcuased 825-880
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1. by the record, where matter of record isin issue,......cc.cc000vaeeae 881
2. by inspection, or examination, which is by the court, where the mat-
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4. by witnesses, which is only used on writ. of dower, where the deoth of
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wager of battel, now a| e seesetceasatetrsitestttnecenenan
0. by wager of law, also now abolished,......cccoceiiveiniiiiiniannnn.
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CHAPTER XXIIL
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itwo kinds, extraordinary or ordina BLY, e eeerennsee o vasansnons eee.. 851
the first is by the grand assize in writs of right and by the grnnd jury in
writs of attaint,...... ... R ) |
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1. the venire facias to the sheriff to summon jurors,.............. cees.. 853
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if the sheriff not indifferent, the procees issues to coroners or
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856
857
858
860
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4. the challenges, which are to the whole array or to the polls,
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defectum, propter affectum, or propler deliclum,..................861-864
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6. the swearing of the jury,....... P - .
7. thepresentauonofthecaseonv.heevidenee, 7.
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proofs are either written or by parol,.......... 867
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vmnesaesmbrought.inbysubpmnaadmuﬂcaadum,.............. 869
infamous and interested parties are excluded,.........cccev0eee.... 869
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CHAPTER XXIV.
OF JUDGMENT AND ITS INCIDENTS, .. ccccccitteererccncocccnnaccnnccnnnsaeesss 386401

return of the postes,....... teessestsescancetnsanncans teesccesreccccsacsecs. 888
judgmentmnybesuspendedornmsted cecoses « ceesecncatsesscenses 386
1. new trial may be granted for matter extrinsic the record 887

as for misbehavior of party or l ry, excessive demegee &c . 887

for wttﬁxcl; cause must be shown yaﬂldnvit if the matter was not npparent b oo

tothe judge,....cccvneceeceeccncceccnconncanns 1

and terms may be imposed,...c..cceeiteeiecniiiiiniiannns . 893

2. judgment may be arrested for cause apparent on the record.,...... .. 893

as where declaration does not pursue the writ, or is insufficient, 843
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but certain defectsin the declaration are cured by verdict,......
and if the issue be immaterial, repleader may be nwarded, ceeees. 895
judgments are the sentence of the law pronounced by the court upon the matter
contained in the record,........ Geseeteteeiteeteaanensrrcatnoinnans
they are either, 1. upon demurrer 2. on verdlct 3. by oonfeseion or defnult

4, upon noNsuUit OF retraXit,...c.eeeceeieeeriotececsieciiescnrescnscnces 895
they are also, 1. interlocutory; 2. ﬂnnl P -
warrants of attorney to confess judgment U ' 1}
writ of inquiry to assess damages, . Cesetetisssasistssenainsetasasaas 893
costs or expenses of suit are now the necessary consequence of judgment, 899
but the king generally neither pays nor receives them,........... cees 400
case of executors, &c., And PAUPETS, ... eeceeeasccncccenne vessssesss 400

CHAPTER XXV.

Or PROOEEDINGS IN THB NATURE OF APPEALS, .cccvecececcsocsccsccancsersso 403411
proceedings in the nature of appeals from judgments are:
1. a writ of attaint (now superseded) to impeach the verdict,......cc.c..... 403
2. a writ of deceit in the common pleas to reverse a judgment there had by
fraud or Collusion,..ce.ceeceeceerscccccoscccscoscsnccasceasconnns ..
8. & writ of auduaquerda todhchugen judgment by matter that has since
hAPPeDed,..cccvciee-ceeiessonsecscccscssesasessocscssccnnssassssccss 308
4. & writ of errortoeomesuperior courtof nppenl . |1 74
wliainch is only upon matter of law appearing on the face of the proceed- wr
T+ R Ceeetesitiensretesssttetetntasascenscnsronssans
and sllght mletakes and errors are cured under the statutes of amend-
ments And jeorails,....cacvteenccasssscscscsassccsacsssssscccsssccsssss 407
history of these etntutes, teetcscsccssscssssscs-sssssccscsssassss 407-410
writs of error are to the king’s ‘bench from all inferior courts of record, 410
fori:mrly also from the common pleas and the court of king’s bench
TElANd. .o eeeeeriesieoacesoonseisscsscntesssnscsacocssacense
they are now from the three superior courts at Westminster to the
exchequer Chamber,.....coecieetcecceacrseserecccnocccasansas 410n
and from the exchequer chamber and the euperlor courts of Ire
to the house of lorda.....cc.cve corerecsecroecacecancecncnnnnss 411n

CHAPTER XXVI

O EXBOUTION, .coieeeeeeciocccocsnesssssessancacsancascnas ceeeesesneeccenas 413425
execution is the putting the sentence of the law io force, ................. 413
when posscssion of any hereditament is recovered the execution is sn
JSacias seisinam posssssionem, &C......ooioviiieiiiiiiiisiiiians 413
IL in other actions where something specinl is to be done, a special writ is
awarded according to the nature of the cnee,. cecsccssennns ceceescae.. 4138
as in nuisance, replevin, &c., PP | £

IIL when money is recovered the writ is either,
1. & capias ad satisfaciendum against the debtors body,.....coeeueenen.. 414

or in default thereof. a scire facias against his ball,........... cee. 418
2a acias, against his s and chattels,...... ceeeericiiiiecnnes 417
'facias, against g and profits of lands,................. .. 417
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4. an elegit, against goods and the possession of lands,............... 418
6. an azlends fucias, and other process, on statutes, recognizances, &c.,
against the body, lands and goods,........cceeieeecncnnecns
CHAPTER XXVIL
Or PROCEEDIXGS IN THE COURTS OF EQUITY..........
matters of equity which belong to the peculiar jurisdiction of the court of
chancery are:
1. the guardianship of Infants...c...cooeirecerecieeriaetieciinccisnaanene 427
9. the custody of idiots and lunatics,...cccceieeenrccccenceccnnccnnanaes 427
8. tho superintendence of charilies....ccoceeiroeiecaicnnicoencaicanaceen. 428
4 jurisdiction in bankruptcy, nOw taken BWAY,.cceceeeeeseracaracoonceans 428
soEe peculiar equity causes are heard in the exchequer and duchy court of
ancaster,..... Veecsseesescssssssasesssetse soes . ]
equity in its true and genuine meaning is the soul and spirit of all law,......... 420
to set luw and equity in opposition to each other will be found either wholly or to a
certain degree EITOMEOUB. oo . eesosesoseossacanstses sstsseasesssossscesens 480
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observe the same rules of property, evidence, &C.,.ccecveceecccctccncranss 6
the essential differences between the courts of equity and of law are:
1. the mode of proof, by a discoveryon the oath of the party, which gives
jurisdiction in matters of account and fraud,...... eeecescessaas eeeeces 437
2. the mode of trial, bg depositions taken in any part of the world,........ 438
8. the mode of relief, by giving & more specific and extensive remedy than
can be had in courts of 1aw,. ..e..cieetacerciaiccecennsee tecenen e .. 438
examples, specific performance, setting aside deeds, enjoining waste, &c., 438
4, the t.rue] e<(:ionsu-uetiou of securities for money by considering them merely
888 PIEAZE, .o ooreorreeroasonnsesotasoeoinnissssstaitsttiietinasens
5. the execungon of trusts under nearly the same rules as would govern the 499
€8LALE AL 1AW, . cecrecioeenarssstesssssctaacssceresccacsrccctccscsoans 439
the proceedings in a suit in equity are: . .
1. the bill of complaint, in the nature of adeclaration, .cciceecccacececeess 442
which must bring all interested parties before the court,............... 442
3. the subpena, followed, if' necessary, by attachment, &c., to compel
appearance,..... ceeenicnaneens ve. 443
or against corporations, s distringas,....... 444
" 8. appearance, ..... . 45
4. demurrer, which corresponds to thatat law,............. ... 446
5. pleas, either to the jurisdiction, to the person, or in bar................. 446
6. answer, which is given upon 08th, .......ccceeeiiinoaieanes cernen veees 446
but defendant may plead, answer and demur to different parts of the
samebill, .....ciceeiiiiiieeinn vecescsssenenne ceseseccanee teseeee. 446
7. exceptions to answer for insufficiency,..occceeirrieeieecieriacieaioe.. 448
8. amendments of bill, bill of supplement, of revivor, of interpleader, &c.,.. 448
9. hearing upon bill and ANBWET, . ...ceeieiearereienatereianaiiinienanaes 448
10. replication and issue,......coceeeecceniecsann ... 448
11. examination of witnesses upon interrogatories, . . .. v.. 449
gublicstion of examinations,.....cccecceee . ve. 449
illmperpetuamtestimon{............. ... 450
19, ‘hearing of the cause upon evidence,...... ... 450
cross-causes to be heard together,. ..... cesserssesssess 451
18. decree interlocutory....cececee uces teveersssassescrssacesissnanses sao 453
feigned issue and trial; question of law for opinion of common-law
court; reference to master, &c.,.... ... 453
14, final dECTE.,.vecveoaces sooieoconcsnses .. 453
15. petition for rehearing, or bill of review,. . ... 453
16. appeal to the house of lords,..... creeas R

APPENDIX.
No. 1. proceedings on a writ of right patent.

2. proceedings in an actjon of trespass in ejectment by original in the king’s bench.,
8. proceedings in an action of debt in the court of common pleas removed into the

king’s bench on writ of error.

Google



ANaLYsis oF THE CONTENTS OF THIS VOLUME.

BOOK 1V. OF PUBLIC WRONGS.
CHAPTER L

XV

PAGK.

OrmNA'runnorOnnnsm-rmPvmmxmr...........................,... f-l?

general division of the subJect,..cecceeeeeeiescirienciocriccosansesccasnoninnse
the king the proper prosecutor for public offences,.......cccceeivinvrcecnccenen
& crime or m&demeanor is an act committed or omitted in violation of a public law
either forbidding or commanding it, ..cccieveieiiinraiiritienicnnianaen

the two terms properly synonymous, though ‘‘crimes” is used to denote the
more 8erious OffeNcCes, . .....cocveeesereeressssce sossncssscnssassoasnsas
crimes are distinguished trom civil injuries in that they are a breach and vio-
lation of the public rights due to the whole community in its social aggre-
ev;rghpubllcoﬂeneeaprlvmwmngnndsomethlngmore...................
punishments and their purpose,.... ... .ceicceeeeeccrciessenccisssoscnnes
th:l lggklnolnﬂict them for offences mala ¢n s¢ is by nature in every indi-

in a state of society the rlgll]:tistransferred to the sovereign power,......
this power may also punish acts not mala in #6,......cccc0ecveveencncene
the rightfulness of capital punishment considered..........ccec0veucea.

the purpose of punishment is to prevent future offences,..........c000..
this may be either, 1. by the amendment of the offender himself; 2.

by deterring others by his example; 8. by depriving him of the

power to do future mischief,....c...cceieieiiaiiiieiinniann
the measure of punishment must be determined by the wisdom of the
legislative power,....c.ccecieeccceicccncnanccnnns ciereeas

punishments unreasonably severe are to be avoided,................
the certainty rather than the severity of punishment deters,.........
they should be graduated to the offence,ccceeeecesccccecccissccens.

CHAPTER IL

2
]

P EN gt

—

Or THB PERSONS CAPABLE OF COMMITTING CRIMES,.....ccccc00cecccacccscssceces 90-88

want or defect of will alone excuses from punishment for forbidden acts,........
to constitute crime there must be both a vicious act and a vicious will,..........
the will does not join with the act:

1. where there is a defect of understanding,.....coecc0eteeciaccsncccecccees
3. where there is understanding and will, but not called forth at the time, as
in case of offences by chance or Ignorance,..........ccce0000000s0ecesse
8. where the act is constrained by outward force or violence,...cee0c0eeess.

a vicious will may be wanting in cases of :
1 lnhn;:‘y; ; :)l]l certain cases of omission of duty, &c., one under 21 not being
punishable,.....ceeeeieieierteniessecscentocserasssescccscsnscansnes
but for breaches of the peace, &c., he is responsible at 14,...ccc000c0ec...
under 7 one cannot be guilty of felony,.....c.ccocceeecroarss coecnrenncs
between 7 and 14 he is presumed incapable, but evidence of mal.re may be
ven,.......
2. idiocy Or JUDBCY, .. ccveoeeeeeceinrsnsscnsceccenssscscsansnsscancssases
8. drunkenness; which does not generally excuse,.......cc.ccciaeerseesrens
but may in cases where intent is the gist of the offence,... ..........

4. misfortune or chance, without design,...ccccccceeueen..
5. ?omceormist&keofface,..................................
ut ignorance of 1aw i8 N0 €XCU8L,....c0ccteernorastennnns

6. compulsion, or inevitable necessity,....cc.coc000tiinccness
a8 in case of wife coerced by husband,.......ccceevuee....
who, however, is not excused in murder, manslaughter or treason,..

nor in case of keeping a brothel,.......cc.c00ueene [

nor when she offends alone,......cece0e.venne teeeetensecitcnnnnne

threats or menaces, which induce a fear of death or other bodily harm
mn{alsoexcnse,.- ...... tereaces teteesssesaccnssssennns eteccesenaans
also the necessity of choosing between two evils, as in case of homicide

by an officer in some cases where his authority is resisted,.......
want of food, &c., not a legal excuse,............ cesessseianecans
4. in case of the king, who is legally incapable of committing a crime,.
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CHAPTER IIIL
riacm

Oy PRINGIPALS AND ACCEB8ORIES, . «eovuetescescosenssionnns teesscecsrecccncances 84—40
persons are guilty of crimes either as pnncipala or aeceeuonee,. P | §
8 principal is either,
. in the first degree, when he is the actor or absolute perpetrator of the crime, 84
in the second degree, when he is preseut alding and abetting the Iact to

bedone,...ccoiiiiiiirienceisiiiesincosaans esessssacassaans 34
presence may be either actual or constructive, tecctaccsctiscensioncisasnans 34

an accessory is one who neither commits the offence, nor is preeent but is some
way concerned therein,....... 35

1. accessories can only be in petit treason and felony- “in high ‘treasons and
misdemeanors all are Principals,........veeieiiiiiiiieniiiiiiiianae., 85

2. an accessory before the fact is one who, bexng absent at the time of the
crime committed, doth yet procure, counsel or conmand it to be done,.. 3¢
8. an accessory after ‘the fact is one who, knowing a felony to have been com-

mitted, receives, relieves, comforts, or assists the felon,.............. 87
but the felony must be complete at the time of assistance given,........ $8
the wife is excused for concealing her husband,................. P

4, accessories, formerly liable to the same punishment as principals,........ 89
and could not be tried till principal convicted,.......cccc000mteveence. 40
but changes in these particulars are made by statutes,....ccoec0c0.0....80-40

CHAPTER 1V.

OF OFFENCES AGAINST GOD AND RELIGION,..ccccieeeieceitccresccsnnsacerocess. .41-65
private vices not the object of municipal law except a.s, by their evil example or
effects, they prejudice the COMMUNItY..ceeierevieereeecaersonceans
offences punishable by the laws of Englaud are those agamst, 1. ‘God and his holy
religion; 2. the law of nations; 3. the king and bis government 4. the public
or commonwealth; 5. the hts of individuals,..cooieiieiiiiiieiiieeniiae.. 42
offences against God and religion are:

1 apostacy, punishable by certain incapacities and imprisonment........... 44
2. heresy, cognizable generally in spiritual courts,.cce.ceeeeennsees e cees 4B
8. reviling the ordinancesof the church, .........c.... ceteessceccess DO
or non-conformity to it8 Worship,....cccecvececererseccsccccccencenses Bl
which is excused in case of AiSSenteTs, ... .. .uvsveessnessessesses 53
or professing the popish religion, &c.,.......cocvvviiianin.. cee e vee 35
the laws t prpists COMBIACTEA, + . . v v ororonsnsnananonenonens 57-59
4, blasphemy, or denial of the being or provxdence of the Almlghty, ‘or con-
tumelious moachee of the 8aviour,........ Ceesreeaens ceieeees ceeeans
§. profaneswearingand cursing,...........co00uieenn. cecsecssnnscenssnnss
6. pretending to use witcheraft or conjuratlon. cesicenienans weseseees.00-62
7. religious impostures,......cecovaiun.nn e 62
8. simony, or the corrupt preeentatlon of any ‘one to an ecclesiastical benefice
for gift or reward,.......... cessascesancsees cosesassenns covenes ceeee 62

9. rofanatlonottheLord’eday,......................................... 63
10. Arunkenness,..coceeerrecsscerosscsssscssssacsocnsccsosscssancsacaccse O
11. open and notorious lewdness or indecency,..cccceecveeee.ctcccnnceacees 64

nclndlngthehanngofbutardchlldren,........... ceeersesessscsssess B3

CHAPTER V

Oy OFFENCES AGAINST THE LAW OF NATIONS,...cccvvceeeincnnss cvsosessssncesss 66-73
the law of nations is a eystem of rules deducible by Dnatural reason and ‘estab-
lished by universal consent, to regulate the intercourse between independ-

(2 L1 T TSN 66
whiclé in England is adopted by the common law as part of the Taw of the
VT N
offences against it ‘are ‘rrlnclpally by whole states or nations, in which case

resort can only be had to War, . . .ovveiieeiiiiiiiiiiiiiiiiiiiesieiisennes 68
but when individuals violate it, the government under which’ they hve should

take notice of the offence,.......coocieiiiieeninniinee, tiecieseceessieeess 88

the princl al offences against the law of nations are:

vxo?atlonofeafe conducts or})aesports P -]

2. infringement of the rights o mbassadors, .. . ... . B

8. piracy, or robbery and depredation upon the hloh 8BS, .. vrenrrrerniernes T
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Oy OFFENCES AGAINST THE LAWS OF NATIONs—(continued.) PAGR.
which every nation may punish,..... teeerecesasesssanans vesesssessss Tl
certain other acts, including dealing in slaves, are statutory felonies,..73, 73

CHAPTER VI

OF HI16H TREASON,...ccceoeeverscsenncansas N £ B 1
offences more immediately affecting the royal ferson. crown and dignity, are,
1. treason; 3. felonies injurious to the prerogative; 8. premunire; 4. other mis-
prisions and CONteMPLS,....ceereseereeerercccicsccnccccccscsccccccceces T4
treason, under statute 25 Edw. I1I, may Le either:
1. compassing or imagining the death of the king or queen consort, or their
eldest son and heir.cceoeieeeieeciciececcscnceceseccaieccssenceeess 76
by king is meant the king in possession,....ccccceceecciceccccccscncee. 7
the compassing, &c., must be evidenced by an overt act,......cccc0eeee
mere wWords not treasonable,.....c.ceeesoocseceetccccnceicetiictionans
2. violating the king’s companion, or eldest daughter unmarried, or wife of
the king’s eldest 8on and heir, ..cocoeeeecccncecccceocieetsccncinnns
8. levying war against the king in his realm,..cc.cccciieiiiniiiiiaiinnnee.
4. adhering to the king’s enemies,...c.cccccecececsecsccccccacccscsces soe
5. counterfeiting the king’s great or privy seal,......cccevueccncceniennnes
6. formerly, counterfeiting the king’s money, or importing counterfeit money,
WA LTBABOM, . < e oeeveraoesssssassocssassacsscossssssssonascscasssscnas
7. slaying the chancellor, treasurer, or a judge, in their places, during their

Ia

OICeS, .« ceveenencacaacsoss sossossccencsessssescsssscssoscsscansaone

subsequent statutory treasons relating to papists, coining, and the protestant

8UCCESSION,..cceveenonaans ceesenses teseseansas
punishment of treason in case of males formerly, to be drawn, hanged, em-
bowelled alive, beheaded, quartered; the head and quarters to be at

the king’s disposal.....cccceiveveencres.veescsssccccssssccccccsnes 93

now modified so that the hanging be until death,........cccco0tceeeces 920

of females, formerly to be burned, now to be banged,.......ccee0eesse. 980

g ¢ & ggaw

ccecscne.

CHAPTER VIL

Or FrroxmEs INJURIOUS TO THR KING'S PREROGATIVE, . e ccveececcccscesscncacss94-103
felonies are such offences as at common law occasioned forfeiture of lands or
muallf unished by death, unless clergy allowed,...ccoc000000ececacscece. 97
those n{u‘:lloua to the king’s prerogative are, 1. re| to the coin; 2. inst
the king’s council; 8. lervinf a foreign prince; 4. embezzling the king’s
. armor or stores; 5. desertion from the king’s forces,...cccccceceess....88-103

CHAPTER VIIL

OF PREMUNIRE,.cccceceuerecsscesascocancccscsnnss csescsece sscesccrnessssas.108-118
premunire, in its original sense, is the offence of adhering to the temporal power
of the pope, in derogation of regal authority,...cccccceveesrccecenss...108-116
origin and progress of the papal usurpation,......ceceeecceecsoccrsnsccscces 105
statutes Of PremMUNIre,...cccceecvesscscrssacsssecsorassiansassarsccans cee. 110
other cases of statutory premunire were:
molesting possessors of abbey 1ands,.ceeccceccscicccssccccceccccccacss 116

acting as broker in usurious contracts,..ee.vvuveieooreeciceninns, ve.. 118
obtaining stay of proceedings in suit for monopoly,...e.cc0iveenv..... 1168
monopoly of making or importing gunpowder,....c.c..... cecon o ceee. 116
exerting power of purveyance or pre-emption.....cceeveiieciiieniinns 116
asserting legislative power in parliament without the king,............. 116

sending a subject out of the realm a prisoner,.........coeceeenacenecn.. 116
refusing to take oaths of allegiance, supremacy, &C.,..cece0eeeecacnn.e.
defending the right of the pretender, or denying the right of parliament
to limit the descent of the CrOWD,...coocuuecerneann [N cese.s 117
treating of other matters by the peers of Scotland, when convened to
elect representatives,............ P B | 4
underiaking unlawful subscriptions,......ccceeeeieeeiccicccecccnanass 117
assisting at unlawful marriage in royal family,......ccc.e00iiveiinnia. 117
punishment of preemunire, to be out of king’s protection, lands and goods
forfeited, and imprisoned at the king’s pleasure,......cccccveiveiacees. 118
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CHAPTER IX riex

Or MisPRISIONS AND CORTEMPTS AFFEOTING THE KING AND GOVERNMENT,.......119-126
misprisions are such high offences as are under the degree of capital, but nearly
bordering thereon,..ccceeecceasasccccans T §
these are: 1. negative, in concealing what ottht to be revealed; 2. positive,
in doing something which ought not to be done,.....cc.c00cveeeeeenencss. 119
negative are:
1. misprision of treason, consisting in the bare knowledge and conceal-
ment of treason, without assent thereto,........eece0veveeecencecss 120
2. misprision of felony, in the concealment of a felony which a man
knows, but neverassented t0,...cc.ccuu... P ) §
8. concealment Of treaSuUre-trove,.....cecoecevenceseccrcsccasccnsesess 181
positive are: 1. mala.tdminmlon of public trusts, punished usually by im-
MENt,e..oceececesoccssosnosssccscsnsssssssesscssssesccscee 181
including embezzlement of public moneys,.....cccccceeeeeccecces. 132
2. contempts against the king’s prerogative, as, by refusing him assist-
ance. neflecting to join the posss comitatus when required, receiving

s pension romforeti‘gng;ower.&c.,....d............................ 122
. contempts against the king's person an vernment, as, by speakin
orwrl]:ingngainsuhem. &e.,..... . 80 . v peg 128

4. contempts against the king’s title, as, by heedlessly denying his righ
or refusing to take the oaths for secugng the gozemuﬂng. ceee 8 " 123
8. contempts against his palaces or courts of justice, as, by assaults
therein, threats to a judge, obstructing the administration of jus-

Ce, 9000000000000 000000000000000000000000000 000000000000 126

CHAPTER X

OF OFPFENCES AGAINST PUBLIO JUSTICE,....ccivceieceicecesccsccsncecaasnssss.187-14%
crimes specially affecting the commonwealth are: 1. against public justice; 2.
against public peace; 8. against public trade; 4. against public health; 5. against
public peace &nd €CONOMY,..cecceeioceccsccrsrscsssssnccsccsccecsccceccsess 128
offences nst public justice are:
1. em ing, vacating or falsifying records, or personating others in courts of
. ogmpellingprisonersto become ApProvers,.....coeoceccescscccscssccccces 128
8. obstructing the execution of lawful process,.........cceeeiveeincniceaeees 129
4, escapes by prisoners, and allowing the same by officers,.........cccc00ee.. 129
5. prison breach.....ccccenieiieieciiicitociiitiitccstces saencncarcssencees 180
6. rescues of others from arrest or imprisonment,....c.cevceeeccencccecsacces 181
7. returning from transportation before term expired..........cccievieeeaees 182
8. taking reward under pretence of helping the owner to stolen goods,....... 132
9. receiving stolen goods, knowing them to be stolen......ccceveeeeeeecnss.. 182
10. compounding felony,....ccceeceeeernnn. T - )
11. common barretry, or the frequent exciting and stirring upsuits and quarrels, 134
or suing for fictitious plaintiff, or without authority,...ccccieeeepueene. 184
13. maintenance, or an officious intermieddling with a suit which-no way con. -
cerns one, by maintaining or assisting a party to grosecute or defend it, 1385
18. champerty, or a bargain to carry on the suit of another at the bargainor’s
expense, and share the subject-matter if it is successful,............... 185
14. compounding information on penal statutes .......eccceeeecceccecscceces. 186
18. oconspiracy to indict an innocent man of felony....cceeceeeceecccccccecs.. 188
and sending letters threatening to accuse of crime,... .....cc cceeoee. 137
16. perjury, which is the wilfully swearing false in a judicial proceeding in a
matter material to the issue or point in question, by a person to whom
a lawful oath is administered,...ccccoeeieiicciecccicecciescccsccecess 187
and subornation of Perjury.....ccceceevceceacccssecasoosecscccceneseceas 187
17. bribery, which is the taking of an undue reward by one concerned in the .
administration of justice to influence his official conduct,...cccccccve... 189
or the offering such bribe,.............. e € 1]
18. embracery, which is an attempt to influence a jury corruptly,...... cc000.. 140
19. false verdict of jurors, formerly punished, ......... cirenes ceserieeansses. 140
90. negligence of public officers in the administration of justicc............... 140
21, oppression an Emlalityln public officers,........... P T } |
22, extortion by public offficers, ....ccoueuireciniaiiiiiiiiiiiiiiiiiiiiiana, .. 142
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CHAPTER XL PAGE.

Ov OFFERCES AGAINST THE PUBLIC Pmcn,.....................................142—153
Offences against the gubhc peace, are
1. riotous assembling of twelve or more persons and not dispersing on pro-

clamation,......ceiievinee cecreneiinnia.cinnans tessesersnanes ceeess. 143
2. unlawful huntin by mfm or in disguise. Ceeecenessssnicencas cesescess. 143
8. sending letters demanding money, or threawning violence, &Cporveene.. 144
4. destroying locks, flood-gates, &c.,..cecuee.. teeesees.. 144
5. affrays, or the fighting of two or more persons ina public place to the ter-

ror of others........ ceeeess 145
6. riots, routs and unlawful memblies, the last of which is where three or
more assemble to do an unlawful act,.....ccevieeececcnrrrssaeseas. 146
the second is where three or more meet to do an unlawful act upon a
common quarrel, and make some advances towards it,.......... cee.. 146
a rint is where three or more actually do an unlawful act of violence,..... 146
7. tumultuous petitioning,....... creesesnesiecsesnes sesenssasinsnns 147
8. forcible entry or detainer, which is the violenl.ly t,nkln , or keeping posses
sion of lands and tenements, with menaces, force an arms, and thhout
authority Of JaW,..cuieeeieareeontecsacecse-senncecsanscsnncencssess 148
9. r lm%or going armed with dangerous or unusual weapons.. cescescseseas 149
ing false news in some ca8e8,...c.000eeecnsns eeees 149
11 fnlse and pretended prophecies with intent to disturb the pence eess. 149
12. challenges to fight duels, or bearing such challenges,......c...cc..0 150
13, libels, which are malicious defamations of any person, made public by
printin, % writing, signs or pictures, in order to anger him, or expose him
to public hatred, contempt and ridicule,.....c..co..n... cove-
pnnishlniwhich does not abridge the liborty of the press,......
consists in laying no previous restraints upon publicationa, ‘and
not in freedom from censure for criminal publications,... ........... 152

CHAPTER XIL

OF OFFENCES AGAINST PUBLIC TRADR,....cc.cveieceeececcasccnccsnccnccccnsss 164-160
oﬁences ngnlnst. public trade are:
ing, or transporting sheep or wool out of the kingdom, to the detri-
ment of its staple mMAanuUfacture,...cccceeeccccicccss ceses

2. smuggling, or the offence of importing goods without puying the duties
imposed thereon,.....cceeceseesesecccssesssssssosscscscscsssscccacs 158
fraudulent banKruptCy,...c.ccoeeeeeecscccscccesscsccsecnnsnses 155

4. usury, or the unlawful contract on a loan of money to receive the same
again with exorbitant increase,................. 156

8. cheating, breaking the assize of bread, selling by false weighta "and meas-
UreS, &C.peceverccassosionssosnscnassaccansnns ceeecesess 187

or defroudlng another of any thing of vulue by color of any false token,
Jetter OF PretencCe, ... .ccooceeecescssccscocioasscasssscassscesssssces 108
6. forestalling the market teeeeccsssesnserensnans S .
7. regrating, or buying and selllng ngain in the same market or near the same, 158

8. engrossing, or getting into one’s possession, or buying up large qunnmieo
of corn, &c., to sell again,..... eess cesectcessesscercaanee eeess 158

9. monopolies, which are a license or pnvilege nllowed y the king for the
sole buying and selling, making, working, or using of an ng,..... 159

now void, and the monopolist punishable, except in case of patents for
inventions, &C.,.cvceeieeriiiiiiiiiiaiieeiiieianns ceesses 159
combinations to raise the price of provisions, &c., are also punishab]e, cees 159
10. exercising a trade without having previously served as an apprentice,.... 160
11. enticing or seducing artisans to go abroad,..... e (1]

CHAPTER XIII.

Ov OrFENCES AGAINST THE PuBLic HeEALTH, AND THE PuUBLIO PoLICE OR
ECONOMY, . cuvieueoieronronnencasasecncancanas ceeserenes ceesens ....161-174

Ot!ences ngainst. the public Thealth are:
1. disregarding lawful orders in time of plague. or quanntine regulations,... 162

154

8 selling unwholesome provisions, or adulterating wine,................... 163
oﬂ'cnces against the public police and economy are:
. clandestine or irregular ma nfes, ...................... cees. 163
l. bigamy, or (more properly) po y. or the hsving a pluralxty of wives 1

AL ODCE, . o covevconsencsascasssnssssasalicsssasassnsecnsenssssassons
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Or OFFENCES AGAINST THE PUBLIC HEALTH, &C.—(continued.)

in which case the marriages, except the first, are mere nullities,.......
in three cases, namely: 1. where the party had been continually ab broad

for seven years, or, 2. was not known to be living during that time; 8.
was divorced a mensa et thoro: uxough the second marriage is void it
i8 not a felony,....... teteeecnessiraiannasans
in other cases, namely, 1. "Where there is & dlvorceaomoulo and 2. where
the first marﬂngle was voidable for want of age, and was afterwards

not agreed to, the second marriage is valid,......ccccviiieniccnianas
8. idle soldiers and mariners wundermicabout therealm,..ccecevveencccnne
4. gypsies remaining in the kingdom, cessescssssccsassons
5. common nuisances, which are either the doin ofa thlng to the nnnoyance
of all the king’s subjects, or neglectingto oa thing the common good
UIre8, ccevereececcrscososconsoscnnncncnns cecesscsscsnsecnnee
as obstructions to the lughways brldgen, or publlc nven, coececscssess
offensive trades and MANUTACLUTES, «.eeeirrreraonecascnssranssaans
disorderly inns, bawdy-houses, gaming-nonsos, &Cpeeenirnnnninnns cone
lotteries, fireworks, &c.,......
eavesdroppers and common scolds, Ceesescesssresssseantsannacnn
0. being idle and disorderly, rogues mdvagabonds,......

7. luxury, the laws against which are generally repealed,..

8 gaming, which is made punishable by penalt| ea, a.ud the securitlea obtained
thereby are void,............. ceerereans ceeresesenacasciacons
9. offences against the game JaWS, .........ccotenvecccceiescsrscsascsnssee

CHAPTER XIV,

PAOK.

168

164

170

17
174

OF HOMIUIDE, .ccocet ceenscrccscsacasaaces cesreseccsscsesscscsscsscesscs 1760-204

crimes a persons are principally, 1 inst their persons; 2. against their
habxtaﬁ:ins 8. against theP propen)yv,. . 585 conee boshtm o ga cecove
of crimes injunous to the persons of lubjecu the nm h homlcide, or the klllln
of a human creature, ........... ceccsscsesssecstecsteersentcntone
which is either justifiable, excusable or LelONIOUS. 1 v nvvesnreeesnrnrnnnrnnns
jusuﬂable homicide is,
. such as is owing to unavoidable necessity, without any will, intention, or
~  desire, inadvertence or negligence in the party killing, ........cc000e.
a8 when done by command of the l1aw,.....cccecceeee .
or to prevent some atrocious crime,....... . .
2. such as are committed for the advancement of public justice,
as where an officer kills one that assaults or resists him,......cc.cec00e0e
or one charged with felony is killed in the endeavor to arrest him
or where persons are killed in dispersing a mob,...... .
or where f allor or officer kills the prisoner who assaults hlm,. cesee
or where the trespassers in parks, &c., will not surrender to the keepen,
butin all these cases the killing must bo an apparent necessity,.....
formerly, wherc one was killed in trial by battel,....cceveiieccccencacs
8. such as are committed for the prevention of any forcible and atrocious

crime,......coe.vnne. B cesescsecs sesrance

as where one is slain Who anempta robbery, murder or burglary.. cosees

or in the defence of Chastity,...c.ceeierecceccecccsocracecccccacsonaes

in all these cases the slayer is fauitless and not puni.slmble,..................
excusable homicide is,

1. per tnfortuniam, or by misadventure,...ec.cseeeecccescicessssnsaccsseses

but if this occur in consequence of an idle, dnngeroul and unlawful

sport or other act, it is manslaughter,....c.ceeicecercrsccacercocasee

2. 36 dgfendendo, orinselfdecnce, Ceceresensssnse

but here it must appear that the slayer had no other posslble (or prob-

able) means of esca) mgfromhisasaailnnt.........

this head includes defence of one’s family,...eoviiiiniiiiaiiiiiienina

also the case where both parties are innocent, as shxpwrecked persons

contending for the same plank, .. ..

in these cases there was formerly forfeiture of goods. ............. ceseee

felonious homicide is the killing of a human creature ‘without justlﬁcatlon or

@XCUBO, o oo verenacencasossessscososasssasasssneenscesorsssssansnns
this may be self-murder, punished by ignominionn burial and forfeiture of

g Ceercaseecseseans cossstsasactectonsanns cereees
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ANALYSIS OF THE CONTENTS OF THIS VOLUME. XX1

Oy HoMICIDE—(continued.) rion
or killing another, which is either manslaughter or murder,......cccc00ee.. 190
mn;alaughuer is the unlawful killing of another without malice express or im- 191

plied,...... .es R

which is elthervoluntnry or mvolnnmx............. . 1) §
instances of the first, where in a sudden ﬂght one kills another or the hus-
band slays one taken in adultery with his wife,.......... vesescesss 101
instances of the second, where one kills another in doing a lawful act negll-
gently or in an unlawful MANNET, . .cotsesecsesssosscasscossssccsses soee 193
these homicides felony, but not capital, generally, teeresessscscceseisssscse 188
murder is the unlawful llng by one of sound mind and memory of any reason-
able creature in being, and under the king’s peace, with malice afore-
thought, express or implied,......ccoeeiieeeerceirienaranens 195
express malice is where one with deliberate mind and formed deelgn, doth kill
BNOther,....cooveierenececnanans tessesessecescssesssescscsscsscsces 189
and this exists when one kills another in a duel,..cocevecniennnnne 199
and where one upon a sudden provocation beats another in a cruel nnd
unusual MaNner,....ccoeccve.s secascccecssssconvacas . 199
the malice need not be towards the person lnlled cular,...... eeo. 199
malice is implied without proof in case of deliberate g, or killing with-
OUt PrOVOCAtION, . v ouvecereecacacscsessonansesssns vesse seceseseses 200
and where one kills an omcer in the performnnce of his duty,.. 200
and where one is killed in the attempt to commit a felony,... 200
parricide is the murder of one’s parents or children, ..e.cccvveiesercesecna.s 203
petit treason is the murder of the master by the servant, the husband by the
wife, or his superior by an ecclesiastical person,.......... ceees 203
the distinction between which and murder is now obollshed, ceersesess 040

CHAPTER XV.

Oy OFFENCES AGAINST THE PERSONS OF INDIVIDUALS,...cc0ceccceicecccceanss st .2300-210
offences against the persons of individuals are:

1. mayhem, or the violently depriving another of the use of such of his mem-
rs a3 may render him the less able in ﬂght.ing to defend himself or

annoy his adversary,...... «o coveecncccsennes ceteseecssssesesss 805

which includes loss or disabling of a hand, finger, eye or foretooth,..... 205

to which offence may be added malicious shooung at any one,......

9. forcible abduction and marriage or defillement of females,...........
and taking away female child under sixteen years of age from parent or

guardian,.....ceeeveeiiiniianas Ceeesecsee. 209

8. rape, or the carnal knowledfe ofa woman. forcxbly and ngmnet herwm.. 210

which a male infant under fourteen is presumed xncapnble of committlng, 212

forcible vxo]auonofaharlonsmpe, A ) £

evidence of the party ravished,......ceeveeecsosesssccsscccecs .caeseees 218

4 the crime against DAtUre,......cecvieicserncnceccecnnns ceveccscseceses. 315

all which offences are felonies,..cccceeceeeeesreennss 3 {
5,67 nssaults, batteries and woundlng, which are punlshableumhdemeln g

.......................... veeees 316

of which beatmg aclerk in orders or clergyman is more eeverely punhhed 217

8. false imprisonment also a misdemeanor,.......c..ovveiveenenn teseseses, 318

9. kidnapping, or the forcible abducting or stealing uwny of a person from
his own country and sending him into another,...cceevevvveecceeacsss 819

CHAPTER XVL

Oy OFFENCES AGAINST THE HABITATIONS OF INDIVIDUALS. ccccevacacsrssaccse. .. .320-228
offences more immediately affecting the habitations of individuals, are arson and

DUTGIATY, . o e oeueeeneiiuaaiesirastontonoieereosus osioseonsennisseanns .o 220
arson is the mahclous and wilful burmng of the dwe]lmg house of nnot.her, ...... 2320
1. out-houses which are parcel of the dwellmg, though not contiguous, are

subjects of arson,... tsesesstasesvescrsrsnncsssssscaserese 221
also, a barn fllled with hay or corn, or & stack of corn by the old com-
mon law,..... ceessrenes ciesesinnane P ) |
the house MUsE be the hoUSE Of ANONET, . ... ... .vsesnsessnnnnsnos eees. 221
2. the attempt to burna dwelhng is not arson, but the consumxng of any part
jssufficient,......cociiiiiiiiiiiiiiiiiiiiiieiiieeeiiiiieiaa,
but malice is essennal,. teeeeesiessenstiianiennnn coesesesesansaans veenes 222
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xx11 ANXALYsIS oF THE CONTENTS OF THIS VOLUME.

Or OFFERCES AGAINST THE HABITATIONS OF INDIVIDUALS—(continued.) rion.
the offence i8 feloDY,....ccccieneencreaness cereaes cieeienaos

burglary is the breaking and entering by night into a dwelling-house with intent

to commit 8 felony,...e.eereieeracoacccccansecsassacsassaanes

1. it is night when there is not daylight cnough begun or left to discern a

man’s face Withal,.cceeeeceecscccccccccans

8. the offence may be committed in achurch,........c.ce......

and in any house where a man resides, though he may be temporarily

,o,
2§
-

) 11 A AP

a Iy
and in any building inclosed with the house b{] the same common fence,
a chamber in college or inn of court, &c., is the occupant’s mansion,...
tents and booths not dwelling-houses, though the owner lodge there,....

8. there must be both a breaking and an entry........... cesecsssscsssssene
the removal of any obstruction tb entering is a sufficient breaking,.....

the entering a chimney, or getting in by fraudulent artifice,.....ccece0s

the entry with any part of the body, or with an instrument held in the
hand, is sufficient,. .cccceeieeccecciccaicececeseccncicscaacscsnccane

4. the intent must be to commit either a common-law or statutory felony,..

BY BBBBEER BY

CHAPTER XVIL

OF OrrENCES AGAINST PRIVATE PROPERTY........cccc00einscsccccscccescanes
offcnces more immediately affecting the property of individuals are:

1 larcen¥, which is either simple or compound,. cceccceecececcenencccene

simple larceny is the felonious taking and carrying away of the personal

£800ds of ANOther,....ciueieiniiiinienuiecereccceessaceancocesas.oe

the taking must be against the owner's consent,.....coceeecesccossacss

and breach of trust i8 not larceny,.........cccoc0eceevcessescecccccane

but embezzlement by servants is made felony,...c.ccceevereees....281,

the taking of one’s w to defraud another is felony in some cases,

any removal of the , though the thief does not make off with them,

a sufficient carrying away,......

the intent must be felonious,......cccveeeeieeennenn. esetnsecncccnces

the property must be the personal goods of another..........c.ccevvee.s

animals fere nature, unrcclaimed, not subjects of larceny generally,...

but domestic animals (except dogs and the like) are,......ceceuuuse

80 may be the property of unknown persons,..........cceceeeeeeanes .

the offence is a felony at common 1aw,..ceceveieeninennns

compound larceny has all the properties of the other, with the aggrava-

tion of a taking from one’s house or person,..............

larceny from the person is:

1 byprivntelg Btealing,...coeierecnantecericncieccnnnsincnenae

2. by open and violent taking, which is robbery,......cc0ccceeneees

the taking must be complete,.............c.....

and from the person, or from one's presence, and be accom-

plished by menaces or violence,.....c.cc0ue.un

the value isimmaterial,.......ccovuiiiiiieiiiiiiiiiieiieans

the taking must be by force or a previous putting in fear,...... 243

2. malicious mischief to property from wanton cruelty or revenge,.......244-247
8. forgery, or the fraudulent making or alteration of a writing to the preju-

dice of another man’s right,...c..cccvveieens sorereccocerccescoascnes 47

the statutes for the punishment thereof,...c.ce..ceeteectsecescsccacnes

' b
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CHAPTER XVIIL

OF THE MEANS OF PREVENTING OFFENCES,..ccciceiteececscccccncacasesocsss . 351-857
preventive justice consists in obliging persons suspected of future misbehavior '
to give pledge or securities for keeping the peace or for good behavior,.. 251
the security consists in being bound in a recognizance in a certain sum, to
be void if the conditiou is observed,...........
the condition may beto keep the peace generally, or particularly also, with
to the person craving the security,.......... cetresennens
if the condition is broken, the recognizance is estreated and sent up to the
exchequer for Buit,......ocoveiereieeiennieoeiercnnes ceeeccensccsncss 2053
any justice of the peace may demand such security, ....... coeeieeee... 2568
or the superior courts may take it,......... Ceeteiieaiiestieeanttonas eee.. 258
femes covert and infants give security by their friends and not in person,.. 254
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ANaLysis of THE CONTENTS OF THIS VOLUME. xxiil

Or THE MEANS OF PREVENTING OFFENCES—(continued.) r
the security is discharged 1. by demise of the king; 2. by death
of the principal before forfeiture; 8. by order of the court on
cause; 4. if granted on private account, by release, &c.......
any justice may e» officio bind parties to keep the peace who make af-
fray in his presence, &cC.,..cecceeiveicceiccctecoicscccccnns
and private parties may swear the peace against others, where
there is just cause to fear injury,...... ceseecssccesecassscnse
what will constitute a breach of the recognizance,......ccccee..
any justoi:: may bind over to good behavior any that be not of
ame,.........

how the recognizance t;l.a..y'iia'f.t;x:femd........................

BE B8 R §

CHAPTER XIX.

Or COURTS OF A CRIMINAL JURIBDICTION, . c e ccoiasecsocnscccsasccsssvassssns
courts of criminal jurisdiction are either of a public and general jurisdiction, or
only of a private and special jurisdiction,.........cec0eieeercrcisscocsccscane
criminal courts of public and general jurisdiction are,
1. the high court of Parliament, which may by bill attaint persons or inflict
pains and penalties,.......cccveienccecsscissanscccccencisscssnsscscss 299
and the commons may impeach before the lords a commoner for high mis-
demeanors, or a peer for any Crime. .cccceeereeiccecrcsccccnccancsees 259

proceedings on impeachment,...cc.eecceeeececececanes ceceesescssssces 200
2, the court of the lord high steward, for the trial of peers for treason, felony
or misprision of either,..........cicoiiiinnnee cecscceccescscscnncces 261

the trial belngeby peers upon indictment previously found,.....ccc..... 263

all the peers being summoned except the bishops,...c.cceeccarecceccess 263

8. the court of king’s bench, which takes cognizance of crimes of all grades,. 265
4. the court of chivalry, now disused,.......c.eeceeearsescccascsscsccnacns
5. the high court of admiralty, having cognizance of offences on the sea, or

on the coast out of the body of any county, &C..,..ccccecceccccccccs. 68

the powers now transferred to the central criminal court, ...cccccveeee.. 269n

€, 7. the courts of oyer and terminer and general gaol delivery,..cccccccee.. 269

8. the court of general quarter sessions of the peace,.....ccceceeesesccecses 371

9. the sherifl’s tourn or great court-leet of the county,...cccceccessccecscess 878

10. the court-leet, or view of frankpledge,...cc.ceeiveeccreiierceccsicecacees 378
11. the court of the coroner, to enquire concerning deaths in prison or sudden

or violent deaths,........ ......... P (£ §

13. the court of the clerk of the market,....... P ]

criminal courts of a private and special jurisdiction are,

1. th; ?g'urt of the lord steward, treasurer or controller of the king’s house-

L0 L T T L o 7
*2. the court of the lord steward of the king’s household, or in his absence, of

the treasurer, controller and steward of the marshalses, .....cccc0ceuee. 276

8. the courts of the two universities,..c.cceeececccecccceccscccccccccocccee 277

e
CHAPTER XX.

OF BUMMARY CONVIOTIONS, .« cocooetececesesciscccscssasccssscscasssscsosssace

summary convictions, except in case of contempts are unknown to the common

aw, .....

in these there is no intervention of & Jury,..cccccccceeicceiccecccnsecacanes

these are allowed,

1. in cases of offences against the revenue 1aws,..ccocecceceee eeeecccanas

2. in cases of vagrancy and other disorderly offences,....cccecvvueeceeee

a swinmons in these cases 18 requisite,...ccocecveeeccccecccescccscccecccecaae
to this head may also be referred,

8. the punishment of contempts of court by attachment,........ccccc0...

the power to do which is an inseparable incident to every superior

:

court,........ cecectscsesascsncans eceescittcsenecnnns
if the offence be in the presence of the court it may be punished with-
out further proof or examination,...c.cceceeeeeccernennens
in other cases a party is generally ruled to show cause, and examined
on interrogatories,..........
and if convicted may be fined and imprisoned,.......
but if he clears himself by his answer he is discharged,.............

2%% % B ¥ 322% B
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CHAPTER XXIL riom
OF ARRESTS, ..ccccacececccaccccsseccascaccssssssssosssssssssscssssssesseessss889-205

sn arrest is the apprehending or restraining one’s person, in order to be forthcom-

ing to answer an allegedorluspectodcrune,........
itlsmade, in general

1. by warrant, wbich in extraordinary cases, may be granted by the

rivyoouncxlorsecretanesofetam

butordinarilybyjustioeaof the Peace,..c.ceeceee .ee

and upon cause 8Shown On 0ath......c.ceecceececccacenccoccacensss

form of the warrant; which mustbeundereeal,

a general warrant to apprehend all persons suspected or guilty of a

crime, naming none. 8 VOId, e seeseesocessaceccsneccooccnscccnnns

if the wairmnt is fair on its face the officer is justlﬂed in exe-

L1113 T L

£ by officers wnhouz warrant, which may be by a jll!tic&. in case of fel-

onyorbreachofpeaceinhls})resence... .............
or by sheriff or coroner, of any elon in hiscounty,................
or by constable, in case of breach of peace in his view, or of felony
actually committed, or dangerous wounding....cceee0eeiesncianes

or by watchmen, of T 2

8. private persons and officers present at the commission of a felony
must arrest the felon,..... covcesseresreccsasane

and may justify breaking doors for the purpose, ceesssecsascossos
and upon probable suspicion in case of felony actually eommmed
may arrest the eu‘rposed felon,..ccoeenueecetecencescorancencns
4. hue and cry is the old common-law process of pursui eﬁ ‘with horn

and voice, felons and such as have dangerously wounded another,..
which may be raised by precept of a justice, or by a peace officer, or
by any person knowing of & felony,.......c..c.cvuues [ coes
and those proeecutnu it have the same powers as under a wsmnt, ceoe
rewards sometimes offered for arrests, ...ceececceeccscccvassccccsnne

CHAPTER XXII.

289

290
201

201
201

293

298
293

203
204

294
205

OF CUMMITMENT ON BATL,..cccccetieccnieccscastssorcnsscssenssosssssssscssse 596-300

when a person is arrested, he is taken before a justice and exumned
if the charges prove unfounded he is discharged,....coceceeeiecoccrannsns
otherwise, he i8 committed for safe custody, or held t0 Bl .uv..osennsens
bail must not be refused in bailahle cases, nor excessive bail required,.......
anciently all felonies were bailable, but statutes make some exceptions,.....
a prisoner committed to await trial is to be treated with the utmost humanity,

CHAPTER XXIIL

Or TRE SEVERAL MODES OF PROSECUTION,...cccoeccescenccsccasccss ceesessss.501-816

prosecution of offenders ls enher with or without.the previous ﬂudmg of the fact
by inquest or %an
the first is either presentment or indlctment,. teesiessatenticnssananses
a preeentment properly aking, is the notice taken by a grand jury of ‘an
offence from their own knowledge nr ohservation, .cce.ceerecerianivasnes
an inquisition of office is the act of a jury summoned by the proper officer to
inquire of matters relating to the Crown,......cccecee.. ceereeens cenen
as in case of felo de s¢, deodands, &6.,....ccceeueennriieninnnn.
an indictment is'a written accusation of crlme, preferred to and preaented
upon oath by a grand jury,.......c.cce0ueene tesserteeintatasnanns
which is a tribunal of not less than twelve ior more than twenty-three
who are charged by the judge and proceed upon evidence,..............
and inquire only for the body of the COUDLY,.cueeezensnannannnnennnnns
they return a bill ‘‘not a true bill,” or “a true bill,”........cccco0eeeee.
twelve must concur in finding a bxll Cereceiasensenes cieesecoses

indictments must be certain as to person, place, "time and oﬁence,. ceeses 8

though time and place are generally immaterial,.............
informations are either at suit of the king and a aubject jointly, or at ‘suit of
the king alone,....... cesresecanan
the first are a sort of tam BCtion,...ccoiecercancreciercieasenconses
the second are either filed, ez officio, by the attorney-general, or are on the
relation of some privete person or common informer,......... cesecee
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O THE SEVRRAT. MODES oF PROSECUTION—(conlinued.) raox
the trial must be by jury of the county of the offence,...cceeececeee.... 809
these informations are confined to misdemeanors,............co0euen... 810

informations in the nature of guo warranio are employed. instead of ‘the writ
of thatname,.............cc.e.. ceeecscccnennsis ceesecseccsnarssans 312
formerly there might he an appeal or a criminal accusation by a private sub-
Ject against another, demanding punishmcnt on account of the partic-
ular injury suffered by a crime,......c.ccieveiiiiiiiiiiiiiiiiaann. ... 812
which could be had in case of larceny, rape, n-sou and murder... ceeeee. 814
trial on which wasa bar to indictment, but sn appenl might be had after
acquittal on indictment,.......ccciiniiiiiiiiiiiiis vatiieiiinae 816
thf kmg could not pardon in case of appeo) “but the appellee might To-

CHAPTER XXIV.

Or PROCESS UPON AN INDICTMENT,. ceeee cersieesas....818-821
process to brlnF fn an ol!ender. when indicted in his absence. is by venire fociu,
distress infinite, capias, and, if he absconds, outlawry,................... 818
the punishment of outlawry is forfeiture, and, in treason and felony, conviction
of the offence charged,..... teaesesteesiencteterttetaseteasenans
by eertlor-o;"lef the lngii:ltment and proceedings may be removed into the knng s bench
tececcssecesssetaseasanssrane ceceeseenes 0
which is done, to determine the validity of prooeedlngo 9. 'to obtain
an impartial trial; 8. to plead-a pardon; or, 4. to obtain process of
onthwry,........ Ceteaeeseiaesiieanerenaatiesst etatntane nennns 820
in case of a peer the indictment is transmitted on certiorari into porliomcnt 821

CHAPTER XXV.

OF ARRAIGNMENT AND IT8 INCIDENTS, . cceceeeeecccscecesnccssscccccosannnssess.322-881
arraignment is calling the gﬂsoner to the bar of the court toanswer the indictment, 822
when srrai ed the indictment is read to him, and it is demanded whether he
xltyornot.gmlty, ceetencaietanaes teecenenens
if he m es no answer, or answers foreign to the purpose, or, "after pleadin
not guilty, refuses to put himself upon the country, he is said to stan
MULE,. +cooovesceronacsnsacsns
ﬂ;iichi in treason, petit laroeny and misdemeanors was eqululent to con-

1027 1+« T T T J teecssscscscnas.aes 323

in other cases the Erlsonerwu subjected “to the pmwfom atdlm, ceeee. 825
torture illegal in England,.......... cesescserescscscscccnsennns ceeees. 320
now if the prisoner stands mute a plea of not guilty is entered,. ...... ...824n

if he pleads gui ty.judgmenthoworded. ceeteesecerensitaseitenennan ceee. 829
if he oonfeueum accuses another to obtain pardon, he is called an approver, 329

CHAPTER XXVL

OF PLEA AND I88UE, . .cccuceceeccecctncccccceascssascscccsncsacssssssasanane
the defence of the awmd is made either by, 1 plea to the jurlsdiction, 3, demur-
rer; 3. plea in abatement; 4. special plea in bar; 5. general issue,..... 832

formerl plea of sanctuary and benefit of Clergy,.ccoemienccasnn
plea to the jurisdiction is when an indictment is taken before a court that bath no
cognizance of the offence,.........cceviiiiinnn.n. cececsctasiasees. 833
demurrer admits the fact, but denies that in law & crime is charged,............. 883

which, if adjudged against the prisoner in case of felony, he shall pleod over, 884
plea in abatement i 13 gr;ncipmy for misnomer, and must show how the defect may
be remedied,...c.oe00ieeriiancacnnn e tetstsectitsentcacenanan .. 834

special plea in bar is either autrqfoic aequu, WWN omutd, a«ur(fou atlamt ora

0!1. ecvsccsccs ssescccccs

\vhlchilfound ngalnst. ‘the prisoner he may pleod ‘not g'nllty,.. .. 888

the general issue 18 the plea of not guilty,..ccc.cceiinaiccniineceacccnns .. 838
CHAPTER XXVIL

OF TRIAL AND CONVICTION,..cecoceeee R .7 (. I, T, 7'}

formerly there were methods of trial not now aliowed, . Cerieneens ceesse... 842

. trial by ordeal, ... .ccoeueiiiiiiiiiiiiiii et ....842-845

trial by the corsned or morsel of execration,.................... cees 845

8. trinl by battle,..ceiiecnceianeniiiiiiiis tiiiiitiiiiiiiiiiaaaa, .o, 848

Vor. II.—iv.
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Or TriaL AND CoONVICTION—(continued.) rage.
the methods now in use are:

4. in the court of the lord high steward when a peer is capitally indicted,.... 848

. trial by jury secured by magna charta,....c.cceeeeeeeecercccseccocaceces 349

the advantages of which considered,....eceveeeeeieecreecceccncccces 849

the process to obtain jury,......... teseseianne tesesscsssnsccscccese 800
the prisoner entitled to a copy of the indictment,..ecceceeeeeececcess 851
and list of witnesses against him,....... P 11 ¢

and compulsory process for his witnesses.......cc.cceeveeeecece.. 351
the.dury consists of twelve, who must be sWOrn,..ce.ccceeeeevecsee.. 853
challenges may be had either by the crown or the prisoner; 1. to the

array; 3. tothe polls,...................... teesieccsenencecessss 853
an alien may have a jury de medietats, except in treason,.......c..... 853
at common law the prisoner may have 85 peremptory challetalgu.. .858, 864
if by reason of challenges the jury be not full a tales is issued,....... 854
the prisoner is now, though not formerly, allowed a full defence by

counsel inall CABES,....ccveruree cuinireraccseriaccesccscassanass35AN

the doctrine of evidence generally the same as in civil cases,..... ... 856

but in treason and misprision of treason, two witnesses are 956
req N

presumptive evidence of felony to be admitted cautiously,....... 858

the witnesses for the prisoner now examined on oath,............ 360
the verdict of the jury is either, 1. general, guilty, or not suilty; or,

2. special, setting forth the facts and praying the judgment of
the court whether they establish the crime,.....cecc000eeeeeses 860
if not guilty, the prisoner is forever discharged,....ccccceecu.... 861

if guilty, there may be allowance to the prosecutor for expenses,
and restitution of stolen goods,....cevvuiuieinnnnnns eee.e. 863

and in some cases the prisoner is allowed to speak (or settle)
with the Prosecutor,..cceeeecceescrassasscsssccsscsccsses 868

CHAPTER XXVIIL

OF THE BENEFIT OF CLERGY,....cuueeceereieocascoccasscscssesanscssassocsess 865-874
benefit of clergy bad its origin in the usurped jurisdiction of the popish ecclesi- 265
astics,....... Ceeerseietsasessiisnenans cocessesecassenss “ eeeees .
originally none but the clergy admitted; afterwards all who could read,.... 867
on plea of clergy the prisoner was burned in the hand and discharged; by the
statute 18 Eliz., might be imprisoned a year,....................868, 869
subsequent statutory chaunges, until benefit of clergy means exemption
from capital punishment,................0 ceceetescsassssecess 360-878
now it is wholly abolished,............... P . 11
it was allowable only in petit treason and capital felonies,..cececeee..e. 874
and was accompauied by forfeiture of g00dS,..ceceeucecrcacsosecases 874

CHAPTER XXIX.

OF JUDGMENT AND ITS CONSEQUENCES, . ...eeeeereencesacoansscsanenes eosesess.375-389
when the prisoner is brought in to receive judgment, he may move in arrest for
defect in the indictment,............... evecorecceassoscaes cececcccones
or plead pardon or pray benefit of clergy...... ceereveinaans cereees ces-ss 876
it these fail. the court pronounces the judgment prescribed by law,....... 876
punishments in general considered,...... tessecrasesssscesssscesnasae876-880
attainder is a consequence of Eud ent of death,................ cescsses 380
forfeiture and corruption of b are consequences of attainder,.......... 881
forfciture of real estate to the king was formerly, in treason, of the whole
estate; in felonies, for a year and a day; for misprision of treason,
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COMMENTARIES

oxn

THE LAWS OF ENGLAND.

BOOK THE THIRD.
OF PRIVATE WRONGS.

CHAPTER L

OF THE REDRESS OF PRIVATE WRONGS BY THE
MERE ACT OF THE PARTIES.

Ar the opening of these Commentaries (¢) municipal law was in general
defined to be, “a rule of civil conduot, prescribed by the supreme power in a
state, commanding what is right, and prohibiting what is wrong.”(}) From
hence, therefore, it followed, that the primary objects of the law are the
establishment of rights, and the prohibition of wrongs. And this occasioned
éc) the distribution of these collections into two general heads; under the

ormer of which we have already considered the rig/ts that were defined and
established, and under the latter are now to consider the wrongs that are for-
bidden, and redressed by the laws of England.

*In the prosecution of the first of these enquiries, we distinguished *
rights into two sorts: first, such as concern, or are annexed to, the per- [*2]
sons of men, and are then called jura personarum, or the rights of persons;
which, together with the means of acquiring and losing them, composed the
first book of these Commentaries: and secondly, such as a man may acquire
over external objects, or things unconnected with his person, which are called
Jura rerum, or the rights of things: and these, with the means of transferring
them from man to man, were the subject of the second book. I am now,
therefore, to proceed to the consideration of wrongs; which for the most part
convey to us an idea merely negative, as being nothing else but a privation of
right. For which reason it was necessary, that before we entered at all into
the discussion of wrongs, we should entertain a clear and distinct notion of
rights: the contemplation of what is jus being necessarily prior to what may
be termed tnjuriu, and the definition of fas precedent to that of nefas.

Wrongs are divisible into two sorts or species: private wrongs, and publio
wrongs. The former are an infringement or privation of the private or civil
rights belonging to individuals, considered as individuals; and are thereupon
frequently termed civil injuries: the latter are a breach and violation of pub-
lic rights and duties, which affect the whole community, considered as a com-
@) Introduc. § 8.

{b} Sanctio juclta, Jubens honesta, of prohibens contraria. Cic. 11. FPAilipp. 18. Bract. L 1,0 &

Book 1, ch. 1. .
VYor. I—1 1
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2 Repeess BY Acr oF THE Parry. [Book IIL.

munity; and are distinguished by the harsher appellations of crimes and mis-
demeanors. To investigate the first of these species of wrongs, with their legal
remedies, will be our employment in the present book; and the other species
will be reserved till the next or concluding volume.

The more effectually to accomplish the redress of private injuries, courts of
justice are instituted 1n every civilized society, in order to protect the wesk
from the insults of the stronger, by expounding and enforcing those laws by
which rights are defined, and wrongs prohibited. This remedy is therefore
[ *s] principally to be sought by application to these *courts of justice; that

18, by civil suit or action. For which reason, our chief employment in
this book will be to consider the redress of private wrongs, by suit or action
in courts. But as there are certain injuries of such a nature, that some of
them furnish and others require a more speedy remedy than can be had in the
ordinary forms of justice, there is allowed in those cases an extrajudicial, or
eccentrical kind of remedy; of which I shall first of all treat, before I consider
the several remedies by suit: and to that end, shall distribute the redress of
private wrongs into three several species: first, that which is obtained by the
mere act of the parties themselves; secondly, that which is effected by the
mere act and operation of law; and, thirdly, that which arises from suit or ac-
tion in courts, which consists 1n a conjunction of the other two, the act of the
parties co-operating with the act of law.

And, first, of that redress of private injuries, which is obtained by the mers
act of the parties. This is of two sorts: first, that which arises from the act
of the injured party only; and, secondly, that which arises from the joint
act of all the parties together: both which I shall consider in their order.

Of the first sort, or that which arises from the sole act of the injured me, is,

L The defence of one’s self, or the mutual and reciprocal defence of such as
stand in the relations of husband and wife, parent and child, master and ser-
vant. In these cases, if the party himself, or any of these his relations, (1) be
foroibly attacked in his person or property, it is lawful for him to repel force
by force; and the breach of the peace which happens, is chargeable upon him
only who began the affray. (g) %‘or the law, in this case, respects the passions
of the human mind; and (when external violence is offered to a man himself,
or those to whom he bears a near connexion), makes it lawful in him to do
[ *4] himself that immediate justice, to which he *is prompted by nature,

and which no prudential motives are strong enough to restrain. It con-
siders that the future process of law is by no means an adequate remedy for
injuries accompanied with force; since it is impossible to say to what wanton

(d® SRoll. Abr. 548. 1Hawk. P. Q. 181

(1) In the defense of one’s self, or any member of his family, a man has a right to em-

loy all n violence, even to the taking of life. Shorter v. People, 2 N. Y., 193;

ates v. People, 82 N. Y., 509; Logue v. Commonwealth, 88 Penn. 8t., 265; Pond v. Peo-
ple, 8 Mich., 150; Maher v. People, 24 Ill., 241. But except where a forcible felony is
attempted against person or property, he is always to avoid such lamentable consequences
if possible, and he cannot justify standing up and resisting to the death when the assailant
might have been avoided by retreat. People v. Sullivan, 7 N. Y., 806. But whena man
is assaulted in his dwelling, he is under no obligation to retreat; his house is his castle,
which he may defend to any extremity. And this means not simply the dwelling-house
proper; whatever at the common law is within the curtilage is entitled to the same protec-
tion. Pond v. People, 8 Mich., 150. And in deciding what force it is necessary to employ
in resisting the assault, a man must act upon the circumstances as they appear to him at
the time, and he is not to be held criminal because on a calm survey of the facts after-
wards it appears that the force employed was excessive. See the cases_cited above; also
Hinton v. State, 24 Texas, 454; Schaier v. People, 23 Ill., 17; Patten v. People, 18 Mich.,
814. In the last case it was held that where a man’s dwelling, in which was his mother in
feeble health, was assailed by rioters, and he had reason to believe that the noise and threats
of the assailants endangered his mother’s life, he had the same right to employ force te
quell the riot that he would have had to defend his mother against an actual attack upoa

her person. .
. 2
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Chap. 1.] ReoarrioN: Re-ExtrY. 4

lengths of rapine or cruelty outrages of this sort might be carried, unless it
were permitted a man immediately to oppose one violence with another. Self-
defence, therefore, as it is justly called the Erimary law of nature, so it is not,
neither can it be in fact, taken away by the law of society. In the English
law, particularly, it is held an excuse for breaches of the peace, nay even for
homicide itself: but care must be taken, that the resistance does not exceed
the bounds of mere defence and prevention; for then the defender would him-
self become an aggressor.

II. Recaption or a?;riaal is another species of remedy by the mere act of
the party injured. This happens, when any one hath deprived another of his
property in goods or chattels personal, or wrongfully detains one’s wife, ohild,
or servant: in which case the owner of the goods, and the husband, parent, or
master, may lawfully claim and retake them, wherever he happens to find
them; so it be not in a riotous manner, or attended with a breach of the
peace. (¢) The reason for this is obvious; since it may frequently happen
that the owner may have this only opportunity of doing himself justice: his
goods may be afterwards conveyed away or destroyed; and his wife, children,
or servants, concealed or carried out of his reach; if he had no speedier remedy
than the ordinary process of law. If, therefore, he can so contrive it as to
gain possession of his property again, without force or terror, the law favours
and will justify his proceeding. But, as the public peace is a superior con-
sideration to any one man’s private property; and, as, if individuals were once
allowed to use private force as a remedy for private injuries, all social justice
must cease, the strong would give law to the weak, and every man would re-
vert to a state of nature; for these reasons it is provided, that this natural
right of recaption *shall never be exerted, where such exertion must occa- [*5]
sion strife and bodily contention, or endanger the peace of society. If,
for instance, my horse is taken away, and I find him in a common, a fair, or a

ublic inn, I may lawfully seize him to my own use; but I cannot justify
Breakin open a private stable, or entering on the grounds of a third person,
to take him, except he be feloniously stolen; (/) but must have recourse to
an action at law. (2) ]
As recaption is a remedy given to the ?arty himself, for an injury to
his personal property, so, thirdly, a remedy of the same kind for injuries to
nalp;'operty, is by entry on lands and tenements, when another person with-
out any right has taken possession thereof. This depends in some measure on
like reasons with the former; and like that, too, must be peaceable and without
force. There is some nicety required to define and distinguish the cases, in
which such entry is lawful or otherwise; it will therefore be more fully con-
sidered in a subsequent chapter; being only mentioned in this place for the sake
ot regularity and order.

Ivg A fourth species of remedy by the mere act of the party injured, is the

abatement or removal of nuisances.(3) What nuisances are, and their several

(o) 8 Inst. 134 Hal Anal §48. (/) 3 Roll Rep. 83, 58, 208. 8 Roll. Abr. 565, 560.

(2) A man may not lawfully enter upon the lands of a third party who is not a wrong-
doer, for the purpose of retaking his own property: Heermance v. Vernoy, 6 Johns., §;
Blake v. Jerome, 14 Johns., 408; and his attempt to do so may be resisted by force. New-
kirlev. Sabler, 9 Barb., 652.

(8) Any obstruction to a navigable river is a nuisance, which any citizen having occasion
to use the river for the passage of his vessel may lawfully remove. Inhab. of Arundel v.
McCulloch, 10 Mass., 70. And the permission of the town to create the obstruction will
not preclude the abatement. Jd. But that which the legislaiure of the state permits can-
not ge a public nuisance: Williams v. N. Y. Central R. R. Co., 18 Barb., 222; unless the

ission is exceeded : Renwick v. Morris, 7 Hill, 5§75; Hinchman v. Railroad Co., 2 Green

. J., 75; it may nevertheless be a private nuisance, as where a dam erected by state per-
mission floods the lands of an individual, in which case he may abate it. State v. Moffett,
1 Greene, Iowa, 247. Generally a legislative act permitting the construction of a bridge or

across a navigable stream 1s a complete protection to the structure. Commonwealthv.
3
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species, we shall find 8 more groper place to inquire under some of the subse-
quent divisions. At present I shall only observe, that whatsoever unlawfully
annoys or doth damage to another is a nuisance; and such nuisance may be
abated, that is, taken away or removed by the party aggrieved thereby, so as
he commits no riot in the doing of it.(g) If a house or wall is erected so near
to mine that it stops my ancient lights, which is a private nuisance, I may en-
ter my neighbor’s land, and peaceably pull it down.(2) Or if a new gate be
erected across the public highway, which is a common nuisance, any of the
king’s subjects passing that way, may cut it down and destroy it.(?)
[*6] *And the reason why the law allows this private and summary method
of doing one’s self justice, is because injuries of this kind, which obstruct
or annoy such things as are of daily convenience and use, require an immedi-
ate remedy, and cannot wait for the slow progress of the ordinary forms of
ustice.
3 V. A fifth case, in which the law allows a man to be his own avenger, or to-
minister redress to himself, is that of distraining cattle or goods for non-pay-
ment of rent, or other duties; or, distraining another's cattle, damage-feasant,
that is, doing damage, or trespassing, upon his land. The former intended
for the benefit of landlords, to prevent tenants from secreting or withdrawing-
their effects to his prejudice; the latter arising from the necessity of the thing
itself, as it might otherwise be impossible at a future time to ascertain whose
cattle they were that committed the trespass or damage.

As the faw of distresses is a point of great use and consequence, I shall con-
sider it with some minuteness: by inquiring, first, for what injuries a distress
may be taken; secondly, what things may be distrained; and, thirdly, the
manner of taking, disposing of, and avoiding distresses.

1. And, first, it is necessary to premise, that a distress, (§) districtio, is the
taking a personal chattel out of the possession of the wrongdoer into the cus-
tody of the party injured, to procure a satisfaction for the wrong committed.
1. The most usual injury, for which a distress may be taken, is that of non-

ayment of rent. It was observed in a former book, (%) that distresses were-
1ncident by the common law to every rent-service, and by particular reservation
to rent-charges also; but not to rent-seck, till the statute 4 Geo. II, c. 28, ex-
tended the same remedy to all rents alike, and thereby in effect abolished all
material distinction between them. So that now we may lay it down as an
£*1] universal principle, *that a distress may be taken for any kind of rent in
arrear; the detaining whereof beyond the day of payment is an injury to

him that is entitled to receive it. 2. For neglecting to do suit to the lord’s
oourt, (!) or other certain personal service, (m2) the lord may distrain of com-

5 Rep. 101. 9 Rep. 83, (h) Salk. 459, (5) Cro. Car. 184,
The thing itself taken by this process, as well as the process itself, is in our law-books very fre-
quently called a distress.
(k) Book IL ch. 8 (?) Bro. Abdr. tit, Distress, 15, (m) Co. Litt. 46.

Breed, 4 Pick., 460; Depew v. Trusteesof W. and E. Canal, 5Ind., 8; Dover v. Portsmouth
Bridge, 17 N. H,, 200. Except where the river constitutes a highway for foreign or inter-
state commerce, in which case the regulations which congress might prescribe would be su-
reme. See Columbus Ins. Co. v. Peoria Bridge Co., 8 McLean, 70; United States v. New
ford Bridge, 1 Wood. and M., 401; Wheeling Bridge Case, 18 How., 518. A statutory
nalty or other remedy for abaling a private nuisance does not exclude the private remedy.
etmore v. Tracy, 14 Wend., 250; State v. Moffett, 1 Greene, Iowa, 247. But in exercisin
the right to abate, as little injury is to be done as possible. Moffet v. Brewer, id., 848. An
if the nuisance consists in occupying a building for an unlawful purpose, it seems that this
does not justify tearing down the buildinﬁ: Welch v. Stowell, 2 Doug. Mich., 332; State v.
Paul, 5 R. 1., 185; Ely v. Supervisors, 36 N. Y., 207; Miller v. Burch, 32 Texas, 208; 8. C., &
Am. Rep., 242; though if the occupation is such as to breed disease, it has been held that
it might be destroyed if necessary. Meeker v. Van Rensselaer, 15 Wend., 897.

As to the right to abate private nuisances in general, see, further, Dimes v. Petley, 15 Q.
B., 276; Jones v. Williams, 11 M. and W., 176; Davies v. Williams, 16 Q. B., 546; Hyde v.
Graham, 1 H. and C., 593; Indianapolis v. Miller, 27 Ind , 894. The abatement must be
without doing unnecessary injury. Roberts v. Rose, L. R. 1 Exch., 82; Indianapolis v. Mil-.
ler, 27 Ind., 894.

4
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mon right. 3. For amercements in a court-leet a distress may be had of com-
mon right; but not for amercements in a court-baron, without a special pre-
soription to warrant it. (n) 4. Another injury, for which distresses may be
taken, is where a man finds beasts of a stranger wandering in his grounds,
damage-feasant; that is, doing him hurt or damage, by treading down his
grass, or the like; in which case the owner of the soil may distrain them, till
satisfaction be made him for the injury he has thereby sustained. 5. Lastly,
for several duties and penalties inflicted by special acts of parliament (as for
-assessments made by commissioners of sewers, (0) or for relief of the poor),(p)
remedy by distress and sale is given; for the particulars of which we must
‘have recourse to the statutes themselves: remarking only, that such distresses
(1 are partly analogous to the ancient distress at common law, as being re-
pleviable am{ the like; but more resembling the common law process of execu-
tion, by seizing and selling the goods of the debtor under a writ of fleri facias,
of which hereafter.

2. Secondly; as to the things which may be distrained, or taken in distress,
we may lay it down as a general rule that all chattels personal are liable to be
distrained, unless %articularl protected or exempted. Instead, therefore, of
mentioning what things are distrainable, it will be easier to recount those which
are not so, with the reason of their particular exemptions. (r) And, 1. As
every thing which is distrained is presumed to be the property of the wrong-
doer, it will follow that such things wherein no man can have an absolute and
valuable property (as dogs, cats, rabbits, and *all animals feres natursm) *g
cannot be distrained. Yet if deer (which are feras naturcm) are kept in a [*e]
private inclosure for the purpose of sale or profit, this so far changes their
nature, by reducing them to a kind of stock or merchandise, that they may be
distrained for rent. (§) Whatever is in the personal use or occupation of an
man, is for the time privileged and protected from distress; as an axe wit
which a man is cutting wood, or a horse while a man is riding him. But horses
drawing a cart, may (cart and all) be distrained for rent-arrere; and also, if a
horse, though a man be riding him, be taken damage-feasant, or trespassin
in another’s grounds, the horse (notwithstanding his rider) may be distraineﬁ
and led away to the pound. (¢) (4) Valuable things in the way of trade shall
aot be liable to distress. As a horse standing in a smith shop to be shoed, or
in a common inn; or cloth at a tailor’s house; or corn sent to a mill or market.
For all these are protected and privileged for the benefit of trade; and -are
supposed in common presumption not to belong to the owner of the house, but
to his customers. (5) But, generally speaking, whatever goods and chattels
the landlord finds upon the premises, whether they in fact belong to the ten-
ant or a stranger, are distrainable by him for rent: for otherwise a door would
be open to infinite frauds upon the landlord; and the stranger has Ais remed
over by action on the case against the tenant, if by the tenant’s default the

(n) Brownl. 36, (o) Stat. 7 Ann. c. 10. Stat. 43 Elig ¢. 8. 1 Burr.
(r))co. Litt. 47. (n)) Davis v. Powell, C. B. Hli.p ) 11 Geo. IL @1 8(1 ) 440. 540,

(4) The court of king’s bench, in Story v. Robinson, 6 T. R., 188, decided, contrary to
this dictum, that such a distress could not be made, as it would lead to a breach of the
g%ce. And see Field v. Adames, 12 Ad. and Ell., 649; Bunch v. Kennington, 1 Q. B,,

As to what may and what may not be taken by distress, see Simpson v. Hartopp, Willes,
518, and the notes thereto, 1 Smith Lead. Cas., 187.

(5) Upon the subject of exemptions from distress the following American cascs are re-
ferred to: Himely v. W_&att. 1 Bay, 102; Phaelon v. McBride, 1 Bay, 170; Youngblood v.
Lowrey, 3 McCord, 89; Walker v. Johnson, 4 McCord, 562; Hoskins v. Paul, 9 N. J., 110;
Brown v. Sims, 17 8. and R., 188; Stone v. Mathews, 7 Hill, 428; Connah v. Hale, 28
Wend., 462. These cases hold, generally, that wherever the tenant, in the regular course
of his business, comes jnto Egossession of the goods of his customers, they are not subject to
distress for his rent. ége ddle v. Welden, 5§ Whart., 9.

Many of the United States have, by statute, abolished the landlord’s remedy by distress,

b
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chattels are distrained, so that he cannot render them when called upon.
With regard to a stranger’s beasts which are found upon the tenant’s land,
the following distinctions are however taken. If they are put in by consent
of the owner of the beasts, they are distrainable immediately afterwards for
rent-arrere by the landlord. (x) 8o also if the stranger’s cattle break the
fences, and commit a trespass by coming on the land, they are distrainable
immediately by the lessor for his tenant’s rent, a8 a punishment to the owner
of the beasts for the wrong committed through his negligence. (v) But if the
[*9] lands were not *sufficiently fenced so as to keep out cattle, the landlord
cannot distrain them, till they have been levant and couchant (levantes et
cubantes) on the land; that is, have been long enough there to have lain down
and rose up to feed; which in general is held to be one night at least: and
then the law presumes, that the owner may have notice whether his cattle
have strayed, and it is his own negligence not to have taken them away. Yet,
if the lessor or his tenant were bound to repair the fences and did not, and
thereby the cattle escaped into their grounds, without the negligence or default
of the owner; in this case, though the cattle may have been levant and couch-
ant, yet they are not distrainable for rent, till actual notice is given to the
owner that they are there, and he neglects to remove them: (w) for the law
will not suffer the landlord to take advantage of his own or his tenant’s wrong.
4. There are also other things privileged by the ancient common law; as a
man’s tools and utensils of his trade, the axe of a carpenter, the books of a
scholar, and the like: which are said to be privileged for the sake of the pub-
lie, because the taking them away would disable the owner from serving the
commonwealth in his station. , beasts of the plough averia carucm, and
sheep, are privileged from distresses at common law; (x) while dead goods or
other sorts of beasts, which Bracton calls catalla otiosa, may be distrained.
But as beasts of the plough may be taken in execution for debt, so they ma
be for distresses by statute, which partake of the nature of executions. (y
And perhaps the true reason why these and the tools of a man’s trade were
privileged at the common law, was because the distress was then merely in-
tended to compel the payment of the rent, and not as a satisfaction for its
non-payment: and therefore, to deprive the party of the instruments and
means of paying it, would counteract the very end of the distress. (z) 5.
Nothing shall be distrained for rent, which may not be rendered again in as
good plight as when it was distrained : for which reason milk, fruit and the

*10] like, cannot be distrained, a distress at *common law being only in the
[ nature of a pledge or security, to be restored in the same plight when
the debt is paid. So, anciently, sheaves or shocks of corn could not be dis-
trained, because some damage must needs accrue in their removal, but a cart
loaded with corn might; as that could be safely restored. But now by statute
2. W. and M, c. 5, corn in sheaves or cocks, or loose in the straw, or hay in
barns or ricks, or otherwise, may be distrained, as well as other chattels. 6.
Lastly, things fixed to the freehold may not be distrained; as caldrons, win-
dows, doors and chimney-pieces: for they savour of the realty. For this rea-
son also corc growing could not be distrained; till the statute 11 Geo. II, 0. 19,
empowered landlords to distrain corn, grass, or other products of the earth,
and to cut and gather them when ripe.

Let us next consider, thirdly, how distresses may be taken, disposed of or
avoided. And, first, I must premise, that the law of distresses is greatly
altered within a few years last past. Formerly, they were looked upon in no
other light than as & mere pledge or securitg, for payment of rent or other
duties, or satisfaction for damage done. And so the law still continues with
regard to distresses of beasts taken damage-feasant, and for other causes, not
altered by act of parliament; over which the distrainor has no other power

Cro. Eliz. 549. (v) Co. Litt. 47. (w) Lutw. 1580,
a‘gwblnan.m.n.gdcdhh'kziommﬂt (&) 1 Burr. 589. (s) Idid. 588.
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Chap. 1.] RemeDpY BY DisTRESS . 10

than to retain them till satisfaction is made. But distresses for rent-arrere
being found by the legislature to be the shortest and most effectual method of
compelling the payment of such rent, many beneficial laws for this purpose
have been made in the present century; which have much altered the common
law, as laid down in our ancient writers.

In pointing out, therefore, the methods of distraining, I shall in general
suppose the distress to be made for rent; and remark, where necessary, the
differences between such distress, and one taken for other causes.

*In the first place then all distresses must be made by day unless [*11]
in the case of damage-feasant; an exception being there allowed, lest
the beasts should escape before they are taken. (a& And, when a person in-
tends to make a distress, he must, by himself or his bailiff, enter on the demised
premises; formerly during the continuance of the lease, but now, (8) if the
tenant holds over, the lanslord may distrain within six months after the deter-
mination of the lease; provided his own title or interest, as well as the tenant’s
Ppossession, continue at the time of the distress. If the lessor does not find
sufficient distress on the premises, formerly he could resort nowhere else; and,
therefore, tenants who were knavish made a practice to convey away their
goods and stock fraudulently from the house or lands demised, in order to
cheat their landlords. But now (c) the landlord may distrain anﬁy soods of
his tenant, carried off the premises clandestinely, wherever he finds them
within thirty days after, unless they have been dona fide sold for a valuable
consideration: and all persons privy to, or assisting in, such fraudulent con-
veyance, forfeit double the value to the landlord. The landlord may also dis-
train the beasts of his tenant, feeding upon any commons or wastes, appendant
or appurtenant to the demised premises. The landlord might not formerly
break open a house, to make a distress, for that is a breach of the peace. But
when he was in the house, it was held that he might break open an inner door;
(d) and now (¢) he may, by the assistance of the peace-officer of the parish,
break open in the daytime any place whither the goods have been fraudulently
removeg and locked up to prevent a distress; oath being first made, in case it-
be a dwelling-house, o? a reasonable ground to suspect that such goods are
concealed therein.

Where a man is entitled to distrain for an entire duty, he ought to distrain
for the whole at once; and not for part at one time, and part at another. (1)
But if he distrains for the whole, and there is not sufficient on the premises, or
he happens *to mistake in the value of the thing distrained, and so [*12
takes an insufficient distress, he may take a second distress to complete ]
his remedy. (g)

Distresses must be proportioned to the thing distrained for. By the statute of
Marlbridge, 52 Hen. I1I, c. 4, if any man takes a great or unreasonable distress,
for rent-arrere, he shall be heavily amerced for the same. As if (%) the land-
lord distrains two oxen for twelve-pence rent; the taking of both is an unrea-
sonable distress; but if there were no other distress nearer the value to be
found, he might reasonably have distrained one of them; but for homage,
fealty, or suit and service, as also for parliamentary wages it is said that no
distress can be excessive. () For as these distresses cannot be sold, the owner,
upon making satisfaction, may have his chattels again. - The remedy for exces-
sive distresses is by a special action on the statute of Marlbridge; for an action
of trespass is not maintainable upon this account, it being no injury at the
eommon law. (7)

When the distress is thus taken, the next consideration is the disposal of it.
For which purpose the things distrained must in the first place be carried to
some pound, and there impounded by the taker. But, in their way thither,

n) Co. Litt. 142 (b) Stat. 8 Ann. c. 14. (c) Stat. 8 Ann. c. 14. 11 Geo. IL c. 19.
Co. Litt. 161. Comberb. 17. (e) Stat. 11 Geo. 1, c. 19. (7) 2 Lutw. 1532,
Oro. Eliz. 18, Stat. 17 Car. I, c. 7. 1 Burr. 500, (h) 2 Inst, 107,
Bro. Abr. t. assise, 291, prerogative, 98, () 1 Ventr. 104 Fitzgibb, 85. 1 Burr. 500,
7
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12 . Repress BY Acr. oF THE Party. {Book IIIL

they may be rescued by the owner, in case the distress was taken without
cause, or contrary to law: as if no rent be due; if they were taken upon the
highway, or the like; in these cases the tenant may lawfully make rescue. (%)
But if they be omce impounded, even though taken without any cause, the
owner may not break the pound and take them out; for they are then in the
custody of the law. (J)

A pound (parcus, which signifies any inclosure) is either pound-overt, that
is, open overhead; or pound-covert, that is, close. By the statute 1 and 2 P.
and M., ¢. 12, no distress of cattle can be driven out of the hundred where it
[*18] is taken, *unless to a pound-overt within the same shire; and within

three miles of the place where it was taken. This is for the benefit of
the tenants, that they may know where to find and replevy the distress. And
by statute 11 Geo. Il, ¢. 19, which was made for the benefit of landlords, any
person distraining for rent may turn any part of the premises, upon which a
distress is taken, into a pound, pro kac vice, for securing of such distress. If
a live distress, of animaf:,) be impounded in a common pound-overt, the owner
must take notice of it at his peril; but if in any special pound-overt, so consti-
tuted for this particular purpose, the distrainor must give notice to the owner:
and in both these cases, the owner, and not the distrainor, is bound to provide
the beasts with food and necessaries. But if they are put in a pound-covert, as
in a stable or the like, the landlord or distrainor must feed and sustain them. (m)
A distress of household goods, or other dead chattels, which are liable to be
stolen or damaged by weather, ought to be impounded in & pound-covert, else
the distrainor must answer for the consequences.

When impounded, the goods were formerly, as was before observed, only in
the nature of a pledge or security to compel the performance of satisfaction ;
and upon this account it hath been held, (») that the distrainor is not at liberty
to work or use a distrained beast. And thus the law still continues with re-
gard to beasts taken damage-feasant, and distresses for suit or services; which
must remain impounded, till the owner makes satisfaction; or contests the
right of distraining, by replevying the chattels. To replevy (replegiare, that
is to take back the pledge) is, when a person distrained upon applies to the
sheriff or his officers, and has the distress returned into his own possession,
upon giving good security to try the right of taking it in & suit at law, and, if
that be determined against him, to return the cattle or goods once more into
the hands of the distrainor. This is called a replevin, of which more will be
said hereafter. At present I shall only observe, that, as a distress is at com-
[*14] Tmon *law only in nature of a security for the rent or damages done, a

replevin answers the same end to the distrainor as the distress itself ;
since the party replevying gives security to return the distress, if the right be
determined against him.

This kind of distress, though it puts the owner to inconvenience, and is
therefore a punishment to Aim, yet if he continues obstinate and will make no
satisfaction or payment, it is no remedy at all to the distrainor. But for a
debt due to the crown, unless paid within forty days, the distress was always
salable at the common law. (0) And for an amercement imposed at a court-leet,
the lord may also sell the distress: (p) partly because, being the king’s court
of record, its process partakes of the royal prerogative; (¢) but principally
because it is in the nature of an execution to levy a legal debt. And, so in
the several statute-distresses before mentioned, which are also in the nature of
executions, the power of sale is likewise usually given, to effectuate and com-
plete the remedy. And, in like manner, by several acts of parliament, (r) in
all cases of distress for rent, if the tenant or owner do not, within five days
after the distress is taken, and notice of the cause thereof given him, replevy
the same with sufficient security; the distrainor, with the sheriff or constable,

Co. Litt. 160, 16L ( Oo. Litt, 47. (m) Ibid. (n) Oro. Jao. 168
Bro. Abr. t. distr 7. 8 Rep. 41. (@) Bro. 13 Mod. 8%,
@ W e B TR 116elT o 10,

SW.&M.c.5 8Ann.a 14 ¢
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Chap. 1.] Remepy BY DisTRESS. 14

shall cause the same to be a.pEraised by two sworn appraisers, and sell the
same towards satisfaction of the rent and charges; rendering the overplus, if
any, to the owner himself. And, by this means, a full and entire satisfaction
may now be had for rent in arrere, by the mere act of the party himself, viz.:
by distress, the remedy given at common law; and sale consequent thereon,
which is added bﬁ act of parliament.

Before I quit this article, I must observe, that the many particulars which
attend the taking of a distress, used formerly to make it a hazardous kind of
proceeding : for if any *one irregularity was committed, it vitiated the *15
whole, and made the distrainors trespassers abdinitio. (s) (6) But now [*15]
by the statute 11 Geo. II, c. 19, it is provided, that, for any unlawful act done,
the whole shall not be unlawful, or the parties trepassers ad tnitio: but that
the party grieved shall only have an action for the real damage sustained, and
not even that, if tender of amends is made before any action is brought.

VL The seizing of heriots, when due on the death of a tenant, is also another
species of self—remedg; not much unlike that of taking cattle or goods in dis-
tress. As for that division of heriots, which is called heriot-service, and is
only a species of rent, the lord may distrain for this, as well as seize, but for
heriot-custom (which Sir Edward Coke says (¢) lies only in prender, and not
in render) the lord may seize the identical thing itself, but canaot distrain an
other chattel for it. (ug The like speedy and effectual remedy, of seizing, i8
given with regard to many things that are said to lie in franchise; as waifs,
wrecks, estrays, deodands, and the like; all which the person entitled thereto
may seize, without the formal process of a suit or action. Not that they are
debarred of this remedy by action; but have also the other and more speedy
one, for the better asserting their property; the thing to be claimed being
frequently of such a nature, as might be out of the reach of the law before any
action could be brought.

These are the several species of remedies which may be had by the mere act
of the party injured. I shall next briefly mention such as arise from the joins
act of all the parties together. And these are only two, accord and arbitration.

L Accord is a satisfaction agreed upon between the party injuring and the
party injured, which, when performed, is a bar of all actions upon this account.
As if a man contract *to build a house or deliver a horse, and fail in it; .6
this is an injury for which the sufferer may have his remedy by action, [*16]
but if the party injured accepts a sum of money, or other thing, as a satisfac-
tion, this is a redress of that injury, and entirely takes away the action. (w)
(7) By several late statutes (particularly 11 Geo. II, c. 19, in case of irregu-

(s) 1 Ventr. 87. (¢) Cop. § 8. () Cro. Elis. 500, Cro. Car. 260, (%) 9 Rep. 70,

(6) Generally, a party pursuing a remedy ez parte, which may result in depriving another
of his property, must pursue strictly the authority the law gives him. In Newsam v. Hart,
14 Jlich., 233, it was held that, under a statute which authorized freeholders to take up
estrays, a freeholder could not justify the taking up of an estray for him by a third person
without his previous authorization, notwithstanding he had assumed to ratify the act.
This was merely the application of a general rule which has been often declared under
statutes to prevent the running at large of domestic animals. See Commonwealth v. Four-
teen Hogs, 10 8. & R., 393; Hanyman v. Titus, 8 Mo., 802; Crook v. Pecbly, 8 Mo., 844;
Morse v. Reed, 28 Me., 481; Kinder v. Gillespie, 63 Ill., 88; Spect v. Arnold, 52 Cal., 455;
Hearn v. Ervin, 8 Cold., 899; Thompson v. Corpstein, 52 Cal., 6563. A statute authorizing
the takin “ﬁ of bulls will not justify the taking up of cows, heifers or steers. Oil v.
Rowley, gs 111, 469. As to the strictness with which the same principle is applied in tax
cases, see Blackwell on Tax Titles, 45; Cooley on Taxation, 323.

(7) To be good, an accord and satisfaction must be advantageous to the creditor; and
it is upon this ground that a receipt by a creditor of a part of his demand then due has
heen held no answer to an action for the remainder, notwithstanding his agreement to
receive it in satisfaction. Watkinson v. Inglesby, 5 Johns., 886; Blanchard v. Noyes, 8 N.
H., 518; Wheeler v. Wheeler, 11 Vt., 60; Hinckley v. Arey, 27 Me.. 862; Daniels v. Hatch,
1 N. J.,91; Evev. Moseley, 2 Strobh., 203; Warren v. Skinner, 20 Conn., 559. But it is
otherwise if t.hevclaim ni's not liquidated, or is in dispute. Stockton v. Frey, 4 Gill, 408;

oL. 1L.—2 9
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16 REeprEss BY Aor oF THE ParTY. [Book IIL

larity in the method of distraining, and 24 Geo. I, c. 24, in case of mistakes
committed by justices of the peace), even tender of sufficient amends to the
party injured is a bar of all actions, whether he thinks proper-to acoept such
amends or no. (8)

IL Arbitration is where the parties, injuring and injured, submit all matters
in dispute, concerning any personal chattels or personal wrong, to the judg-
ment of two or more arbitrators; who are to decide the controversy: and if
they do not agree, it is usual to add, that another person be called in as umpire,
(tmperator, or impar,) (z) to whose sole judgment it is then referred : or fre-
quently there is only one arbitrator originally ap%ointed. This decision, in
any of these cases, is called an award. And thereby the question is as fully
determined, and the right transferred or settled, as it conld have been by the
agreement of the parties, or the judgment of a court of justice. (y) But the
right of real property cannot thus pass by a mere award : (z) which subtilty in
point of form (for it is now reduced to nothing else) had its rise from feudal
principles; for, if this had been permitted, the land might have been aliened
collusively without the consent of the superior. Yet, doubtless, an arbitrator
may now award a conveyance or a release of land ; and it will be a breach of
the arbitration bond to refuse compliance. For, though originally the sub-
mission to arbitration used to be by word, or by deed, yet both of these bein,
revocable in their nature, it is now become the practice to enter into mntna%
bonds, with condition to stand to the award or arbitration of the arbitrators,
[*17] *or umpire therein named. (@) And experience having shown the great

use of these peaceable and domestic tribunals, especially in settling mat-
ters of account, and other mercantile transactions, which are difficult and almost
impossible to be adjusted on a trial at law; (9) the legislature has now estab-
lished the use of them, as well in controversies where causes are depending, as

) Brownl, 55. 1 Freem. 410 (s) 1 Roll. Abr. 42 1

Whart. Angl. sacr. i, 778. Niools, Scot. Hist, libr. ch. 1, nem.,
g) 30 - = m‘ l&ym. 118,
a) Append. No. III, § 6.

Tuttle v. Tuttle, 12 Met., 551. Or if the debtor give a negotiable note for part of the debt.
Sibree v. Tripp, 15 M. and W., 28. Or any chattel thou%l; of much less value than the
amount of the debt. Jones v. Bullitt, 2 Lit., 49; Reed v. Bartlett; 19 Pick., 278. Or the
note of a third person. Booth v. Smith, 3 Wend., 66. Or pay part before it is due.
Brooks v. White, 2 Met., 283. And in any other case it is & good accord and satisfaction if
the creditor receive some distinct benefit which he would not otherwise have been entitled
to. Bee Douglass v. White, 3 Barb. Ch., 621. And it has been held that where a vendee
who has ordered goods from a manufacturer, consents to receive them and waive strict
compliance with the contract, he is bound by this waiver, notwithstanding there was no
distinct consideration for it. Moore v. Detroit Locomotive Works, 14 Mich., 266; and see
Monroe v. Perkins, 9 Pick., 805; Lattimore v. Harsen, 14 Johns., 830; Conyer v. Lynde, 10
Ind., 282. And of late the courts have inclined towards upholding ements to accept
part of a demand in satisfaction of the whole. 8ee Pepper v. Aikens, 2 Bush, 251.

(8) In some of the United States statutes will be found adding to the number of cases in
which tender of amends may be made, and in some a disposition has been manifested
to permit the defendant in any suit brought for the recovery of debt or damages, to
make an offer of such & sum as he is willing to allow judgment to pass for, and if the
plaintiff declines to accept, to give costs against him unless the verdict in his favor is larger
than the offer.

(9) It has been very common of late to introduce into certain species of contract a clause
requiring the parties to submit to arbitration any disputes that may arise under them; but
it has been generally supposed these stipulations could not be enforced, because they ousted
the courts of d1urisdiction. But recently an agreement not to bring suit until the damages
were adjusted by a committee, or by arbitration, has been sustained. Avery v. Scott, 8
Ex(;:hﬁl 48170;2 % C. in House of Lords, 5 H. L. Cas., 811; and see Russell v. Pellegrini, 6 EL
an .o 3

The statement above that the marriage of a feme-sole revokes a submission to arbitration
is probably not applicable in those states where the disabilities of coverture are removed
lng the woman is allowed to act on her own behalf the same after marriage as before.

Although it is perhaps true that the bankruptcy of one of the parties will not revoke a
submission, ;et the assignee would have the same power to revoke which the bankrupt
possessed before the assignment. See Marsh v. Wood, 9 B. and C., 659.
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in those where no action is bronght: enacting by statute 9 and 10 Wm. III, ¢.
15, that all merchants and others, who desire to end any controversy, suit, or
quarrel, (for which there is no other remedy but by personal action or suit in
equity), may agree, that their submission of the suit to arbitration or umpirage
shall be made a rule of any of the king’s courts of record, and may insert such
agreement in their submission, or promise, or condition of the arbitration-
bond : which agreement being proved upon oath by one of the witnesses
thereto, the court shall make a rule that such submission and award shall be
oonclusive : and, after such rule made, the parties disobeying the award shall
be liable to be punished, as for a contempt of the court; unless such award
shall be set aside, for corraption or other misbehaviour in the arbitrators or
umpire, proved on oath to the court, within one term after the award is made.
And, in consequence of this statute, it is now become a considerable part of
the business of the superior courts, to set aside such awards when partially or
illegally made; or to enforce their execution, when legal, by the same process
of contempt, as is awarded for disobedience to those rules and orders, which
are issued by the courts themselves. (10) .

CHAPTER 1IL
OF REDRESS BY THE MERE OPERATION OF LAW.

Tue remedies for private wrongs, which are effected by the mere operation
of law, will fall within a very narrow compass; there being only two instances
of this sort that at present occur to my recollection: the one that of retainer,
where a creditor is made executor or administrator to his debtor; the other in
the case of what the law calls a remitter.

L If a person indebted to another makes his creditor or debtee his executor,
or if such a creditor obtains letters of administration to his debtor; in these
cases the law gives him a remedy for his debt, by allowing him to retain so
much as will paqrhimself, before any other creditors whose debts are of equal
degree. (@)(1) This is a remedy by the mete act of law, and grounded upon
this reason;that the executor cannot, withont an apparent absurdity, commence
8 8uit against himself as a representative of the deceased, to recover that which
is due to him in his own private capacity: but having the whole personal estate
in his hands, so much as is sufficient to answer his own demand is, by opera-
tion of law, applied to that particular purpose. Else, by being made executor,
*he would be put in a worse condition than all the rest of the world [*19
besides. For, though a ratable payment of all the debts of the deceased, }

(a) 1 Roll Abr. 928, Plowd. 543. 8ee book II, page 511

(10) The common law procedure act, 1854, contains various provisions designed to give
vull effect to an agreement to arbitrate, where the parties fail to select a sole arbitrator or
umpire, or where two are to be chosen and one party neglects or refuses to make choice.
In the first case an arbitrator or umpire may be chosen by a judge of one of the superior
courts, and in the other, the arbitrator who has been selected by one party may proceed as
sole arbitrator. And if a reference is to two arbitrators, they may without special authority
in the submission appoint an umpire, unless the terms of the submission forbid ; and if
they fail to award, and fail to appoint an umpire, one may be appointed by a judge. The
act also contains provisions for expediting the award, and it empowers the court to set
it aside in proper cases. It also empowers the court, where the award directs possession
;): l?nd to be delivered, to enforce the award by summary process, as it might a judgment

ejectment,

(1) 'This is not the law in the United States. Debts of equal degree are paid ratably, and
the executor in his accounting is allowed for no payment to himself beyond his just pro-
portion.
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in equal degree, is clearly the most equitable method, yet as every scheme for
- proportionable distribution of the assets among all the creditors hath been
hitherto found to be impracticable, and productive of more mischiefs than it
would remedy; so that the creditor who first commences his suit is entitled to
a preference in payment; it follows that as the executor can commence no suit,
he must be paid the last of any, and, of course, must lose his debt in case the
-estate of his testator should prove insolvent, unless he be allowed to retain it.
The doctrine of retainer is tﬁerefore the necessary consequence of that other
doctrine of the law, the priority of such creditor who first commences his action.
But the executor shall not retain his own debt, in prejudice to those of a
higher degree; for the law only puts him in the same situation, as if he had
‘sue. himself as executor, and recovered his debt; which he never could be su
posed to have done, while debts of a higher nature subsisted. Neither sh
-one executor be allowed to retain his own debt, in prejudice to that of his co-
executor in equal degree; but both shall be discharged in proportion.() Nor
shall an executor of his own wrong be in any case permitted to retain.(c)

II. Remitter is where he who hath the true property or jus proprietatis in
iands, but is out of possession thereof, and hath no right to enter without re-
<covering possession in an action, hath afterwards the freehold cast upon him
by some subsequent, and of course defective, title; in this case he is remitted,
-or sent back by operation of law, to his ancient and more certain title.(d) The
right of entry, which he hath gained by a bad title, shall be tpso facto annexed

- %0 his own inherent good one: and his defeasible estate shall be utterly defeated
and annulled by the instantaneous act of law, without his participation or con-
1*20] sent.(¢) As if A disseizes B, that *is, turns him out of possession, and

dies, leaving a son C; hereby the estate deseends to C the son of A, and
B is barred from entering thereon till he proves his right in an action; now if
afterwards C, the heir of the disseizor, makes a lease for life to D, with remain-
der to B, the disseizee, for life, and D dies; hereby the remainder accrues to B,
the disseizee: who thus gaining a new freehold by virtue of the remainder,
which is a bad title, i8 by act of law remitted, in of his former and surer est-
ate.(f) For he hath hereby gained a new right of possession, to which the
{aw immediately annexes his ancient right of property.

If the subsequent estate, or right of possession, be gained by a man’s own
act or consent, a8 by immediate purchase, being of full age, he shall not be
remitted. For the taking such subsequent estate was his own folly, and shall
be looked upon as a waiver of his prior right. (g) Therefore it is to be observ-
<d, that to every remitter there are regularly these incidents; an ancient right,
and a new defeasible estate of freehold, uniting in one and the same person;
which defeasible estate must be cast upon the tenant, not gained by his own
aot or folly. The reason given by Littl<ton (4) why this remedy, which oper-
ates silent{y, and by the mere act of law, was allowed, is somewhat similar to
that given in the preceding article; because otherwise he who hath right
would be deprived of all remedy. For as he himself is the person in posses-
sion of the freehold, there is no other person against whom he can bring an
action to establish his prior right. And for this cause the law doth adjudge
him in by remitter; that is, in such plight as if he had lawfully recovered the
same land by suit. For, as Lord Bacon observes, (¢) the benignity of the law .
is such, as when, to preserve the principles and grounds of law, it depriveth a
man of his remedy without his own fault, it will rather put him in a better
degree and condition than in a worse. Nam quod remedio destituitur, ipsa re

+91] Yk, i culpa absit. But there shall be no *remitter to a right, for
2] Ghich the party has no remedy by action: (%) as if the issue in tail be

b)) Viner. Abr. 8. executors, D. 2.
c

5 Rep. 30. (d) Litt. § 659. (e) Co. Litt., 858. Cro. Jac. 489.
Flncg' L. 194, Lite. § 683, (9) Co. Litt. 348, 330, (h) § 661. ) Elem. c. 9.
) Co. Lite. ?9.
2
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barred by the fine or warranty (2) of his ancestor, and the freehold is after-
wards cast upon him; he shall not be remitted to his estate-tail: ?) for the-
operation of the remitter is exactly the same, after the union of the two.
rights, as that of a real action would have been before it. As, therefore, the-
issue in tail could not by any action have recovered his ancient estate, he shall
not recover it by remitter.
And thus much for these extra judicial remedies, as well forreal as personak
injuries, which are furnished or permitted by the law, where the parties are so
uliarly circumstanced, as not to make it eligible, or in some cases even pos-
sible, to apply for redress in the usual and ordinary methods to the courts of
publio justice,

CHAPTER IIL
OF COURTS IN GENERAL.

THE next, and principal, object of our inquiries is the redress of injuries by-
suit in courts: wherein the act of the parties and the act of law co-operate; the-
aot of the parties being necessary to set the law in motion, and the process of -
the law being in general the only instrument by which the parties are enabled-
to procure a certain and adequate redress.

d here it will not be improper to observe, that although in the several cases.
of redress by the act of the parties mentioned in a former chapter, (a) the
law allows an extrajudicial remedy, yet that does not exclude the ordinary
course of justice; but it is only an additional weapon put into the hands of
certain persons in particular instances, where natural equity or the peculiar-
circamstances of their situation require a more expeditious remedy, than the
formal process of any court of jugicature can furnish. Therefore, though I
may defend myself, or relations, from external violence, I yet am afterwards.
entitled to an action of assault and battery: though I may retake my goods,
if I have a fair and peaceable opportunity, this power of recaption does not.
debar me from my action of trover or detinue: I may either enter on the lands,
on which I have a right of entry, or may demand possession by a real action :
I may either abate a nuisance by my own authority, or call upon the law to do-
it for me: I may distrain for rent, or have an action of debt, at my own.
*option; if I do not distrain my neighbor’s cattle damage-feasant, 1 [*23
may compel him by action of trespass-to make me a fair satisfaction: 3
if a heriot, or a deodand, be withheld from me by fraud or force, I may
recover it though I never seized it. And with regard to accords and arbitra-
tions, these, in their nature, being merely an agreement or compromise, most
indisputably suppose a previous right of obtaining redress some other way:-
which is given up by such agreement. But as to remedies by the mere opera-
tion of law, those are indeed given, because no remedy can be ministered by-
suit or action, without running into the palpable absurdity of a man’s bring-
ing an action against himself : the two cases wherein they happen being such
wherein the only possible legal remedy would be directed against the very-
person himself who seeks relief,

(f) Moor. 116. 1 Andr. 386, (a) Ch.

u.:% IlE:.tam tall are no longer barrable by these means, See statute 3 and 4 Wm. 1V, c.

ere is no remitter where the right is barred %v the statute of limitations, See Daniek

v. Woodroffe, 10 M. and W., 608; 156 #d., 769; 2 H. L. Ca., 811,
13
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In all other cases it is a general and indisputable rule, that where there is a
legal right, there is also a legal remedy, by suit or action at law, whenever
that right is invaded. And in treating of these remedies by suit in courts, I
shall pursue the following method: first, I shall consider the nature and several
species of courts of justice; and, secondly, I shall point out in which of
tEeae courts, and in what manner, the proper remedy may be had for any pri-
vate injury, or, in other words, what injuries are cognizable, and how redressed,
in each respective species of courts.

First, then, of courts of justice. And herein we will consider, first, their
nature and incidents in general; and then, the several species of them, erected
and acknowledged by the laws of England.

A court is defined to be a place wherein justice is judicially administered. (3)
And, as by our excellent constitution the sole executive power of the laws is
vested in the person of the king, it will follow that all courts of justice which
[*24] are *the medium by which he administers the laws, are derived from the

power of the crown. Y):) For, whether created by act of parliament, or
letters patent, or subsisting by prescription (the only methods by which any
courts of judicature Sd) can exist), the king’s consent in the two former 18
expressly, and in the latter imPliedly given. In all these courts the king is
supposed in contemplation of law,to be always present; but as that is in fact
impossible, he is there represented by his judges, whose power is only an
emanation of the royal prerogative.

For the more speedy, universal, and impartial administration of justice be-
tween subject and subject, the law hath apEointed a prodigious variety of
courts, some with a more limited, others with a more extensive, jurisdiction;
some constituted to inquire only, others to hear and determine; some to deter-
mine in the first instance, others upon appeal and by way of review. All these
in their turns will be taken notice of in their respective places: and I shall
therefore here only mention one distinction, that runs throughout them all,
viz.: that some of them are courts of record, others not of record. A ocourt
of record is that, where the acts and indicial proceedings are enrolled in parch-
ment for a perpetual memorial and testimony: which rolls are called the
records of the court, and are of such high and supereminent authority, that
their truth is not to be called in question. For it is a settled rule and maxim
that nothing shall be averred against a record, nor shall any ples, or even

roof, be admitted to the contrary. (¢) (1) And if the existence of a record
Ke denied, it shall be tried by nothing but itself: that is, upon bare inspection
whether there be any such record or no; else there would be no end of dis-
putes. But, if there appear any mistake of the clerk in making up such
record, the court will direct him to amend it. All courts of record are the
king’s courts,.in right of his crown and royal dignity, (/) and therefore no
other court hath authority to fine or imprison; so that the very erection
[*25] *of a new jurisdiction with the power of fine or imprisonment makes it
instantly a8 court of record. (g) A court not of record is the court of

a private man; whom the law will not intrust with any discretionary power
over the fortune or liberty of his fellow subjects. Such are the courts-baron

BRHA PRTEST o T

mA judﬂnent is void if the court which assumed to render it had no jurisdiction. But
generally it 1s not competent to show a want of jurisdiction in opposition to the recitals in
the record. Whether, where a judgment rendered in one state is brought into controversy
in another, it is competent to show a want of jurisdiction in contradiction of the record, is
in dispute upon the authorities. See Starbuck v. Murray, 5§ Wend., 148; Hall v. Williams,
6 Pick. 232; Bradshaw v. Heath, 13 Wend., 407; Gleason v. Dodd, 4 Met., 333; Norwood
v. Cobb, 24 Texas, 551; which allow such evidence, and Newcomb v. Peck, 17 Vt., 302;
Wilcox v. Kassick, 2 Mich., 165: Bimelar v. Dawson, 5 [ll., 536; Roberts v. Caldwell, 5§
Dana, 512, and Lincoln v. Tower 3 MclLean, 473, which exclude it. The recent case of
Knowles v. Gas Light Co., 19 Wall., 58, admits of such evidence.
14
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inoident to every manor, and other inferior jurisdiotions: where the proceed-
ings are not enrolled or recorded; but as well their existence as the truth of
the matters therein contained shall, if disputed, be tried and determined by a
jury. These courts can hold no plea of matters co§nizable by the common
aw, unless under the value of 40s., nor of any forcible injury whatsoever, not
having any process to arrest the person of the defendant. (A) (2)

In every court there must be at least three constituent parts, the actor, reus,
and judex; the actor, or plaintiff, who complains of an injury done; the reus,
or defendant, who is called upon to make satisfaction for it; and the judez, or
i:dicial power, which is to examine the truth of the fact, to determine the

w arising upon that fact, and if any injury appears to have been done, to
ascertain and, by its officers, to apply the remedy. It is also usual in the
superior courts to have attorneys and advocates, or counsel, as assistants.

An attorney-at-law answers to the procurafor, or proctor, of the civilians
and canonists. () And he is one who is put in the place, stead, or turn of
another, to manage his matters of law. Formerly every suitor was obliged
to appear in person to prosecute or defend his suit (according to the old
Gothic constitution), (X¥) unless by special license under the king’s letters
patent. (!) This is still the law in criminal cases. (8) .And an idiot cannot to
this day appear by attorney, but in person, (m) for he hath not discretion to
enable him to appoint *a proper substitute: and upon his being [ *26 ]
brought before the court in so defenceless a condition, the judges are
bound to take care of his interests, and they shall admit the best plea in his
behalf that any one present can suggest. (n) But as in the Roman law, “cum
olim in usu fuisset, alterius nomine ags non posse, sed, quia hoc non minimam
sncommoditatem habebat, caperunt homines per procuratores litigare,” (o) so
with us upon the same principle of convenience, it is now permitted in general,
by divers ancient statutes, whereof the first is statute Westm. 2, c. 10, that
attorneys may be made to prosecute or defend an action in the absence of
the parties to the suit. These attorneys are now formed into a regular corps;
they are admitted to the execution of their office by the superior courts of
Westminster-hall; and are in all points officers of the respective courts in
which they are admitted; and, as they have many privileges on account of
their attendance there, so they are peculiarly subject to the censure and
animadversion of the judges. (4) No man can practice as an attorney in any

2 311,
@P&Se""sonumvm,mm 5.8, 8. 16, § 8, speaks of * procuratoridus, qut én aliguidus parts-
Ous attornati nuucnzantur."
ik) Stiernhook de jure Goth. L 1, c. 6. () F.N. B. 25,
m) F. N. B. 27, (n) Bro. Abr. ¢. idiot, 1. (0) Inst. 4 t88. 10.

(2) The courts not of record in the United States, as well as the superior courts, are the
creatures of statute, and are held by officers elected or appointed for the-purpose. But
the& are not in any proper sense the courts of private men, and some of them are vested
with large powers, and try cases in the common law mode, with jury. Courts of justices
of the peace in the several states are generally held not to be courts of record.

(3) Now in England a full defense is allowed to be made by counsel in all cases of felony.
Bee statute 6 and 7 Wm. IV, c. 114. It is allowed also in the United States in all cases,
civil and criminal.

(4) Upon the Iﬁneml power of the court to deal summarily with attorneys, see In rs
Austin et al., 5 Rawle, 202; 8. C., 28 Am. Dec., 657; Matter of Mills, 1 Mich., 302; In re
Percy, 86 N. Y., 651; Matter of Blake, 3 EL and El., 34; Walker v. State, 4 W. Va., 749;
Beene v. State, 22 Ark., 149; Dickens’ Case, 67 Penn. St., 169; Bradley v. Fisher, 13 Wall.,
885. A person appearing as attorney is Presumed to have due authority. ow v. Patter-
son, 1 Blackf., 827; Osborne v. Bank of U. S., 9 Wheat., 738; Hamilton v.&%Vright, 87 N.
Y., 502. Having been connected on one side he will not be permitted to engage on the
other. Cholmondeley v. Clinton, 19 Vesey, 261; Wilson v. State, 16 Ind., 892; Goulden
v. 8tate, 11 Ga., 47. He will be liable to his client for any damages sustained by the latter
in consequence of his negligence, misconduct or disobedicnce of instructions. Wilcox v.
Plummer, 4 Pet., 174; Holmes v. Peck, 1 R. 1., 242; Reilly v. Cavanaugh, 29 Ind., 435.
A rurclmse made b%vhim of his client of the subject matter of an existing litigation
will not be upheld. ood v. Downer, 18 Vesey, 119; Jackson v. Ketcham, 8 Johns., 479;
‘West v. Raymond, 21 Ind., 805.
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of those courts, put such as is admitted, and sworn an attorney of that par-
ticular court: an attorney of the court of king’s bench cannot practice in the
court of common pleas; nor vice versa. To practice in the court of chancery
it is also necessary to be admitted a solicitor therein: and by the statute 22
Geo. II, c. 46, no person shall act as an attorney at the court of quarter ses-
sions, but such as has been regularly admitted in some superior court of
record. So early as the statute 4 Henry IV, c. 18, it was enacted, that attor-
neys should be examined by the judges, and none admitted but such as were
virtuous, learned, and sworn to do their duty. And many subsequent statutes
(») have laid them under farther regulations.

Of advocates, or (as we generally call them) counsel, there are two species
or degrees; barristers, and serjeants. The former are admitted after a con-
siderable period of study, or at least standing, in the inns of court; (¢) and are
[*27] in our old books *styled apprentices, apprenticii ad legem, being looked

upon as merely learners, and not qualified to execute the full office of
an advocate till they were sixteen years standing; at which time, according to
Fortescue, (r) they might be ca.lleg to the state and degree of serjeants, or
servientes ad legem. How ancient and honorable this state and degree is, with
the form, splendour, and profits attending it, hath been so fully displayed by
many learned writers, (s) that it need not be here enlarged on. I shall only
observe, that serjeants at law are bound by a solemn oath (¢) to do their duty
to their clients, and that by custom (w) the judges of the courts of Westmin-
ster are always admitted into this venerable order, before they are advanced
to the bench; the original of which was probably to qualify the puisne barons
of the exchequer to become justices of assize, according to the exigence of the
statute of 14 Edw. III, ¢. 16. From both these degrees some are usually se-~
lected to be his majesty’s counsel learned in the law; the two principal of whom
are usually called his attorney, and solicitor general. The first. king’s counsel,
under the degree of serjeant, was Sir Francis Bacon, who was made so Aonoris
causa, without either patent or fee; (w) so that the first of the modern order
(who are now the sworn servants of the crown, with a standing salary) seems to-
have been Sir Francis North, afterwards lord keeper of the great seal to King
Charles II. (x) These king’s counsel answer, in some measure, to the advo-
cates of the revenue, advocati fisci, among the Romans. For they must not
be employed in any cause agamst the crown without special license ; (5) in
which restriction they agree with the advocates of the fisc: () but in the im-
perial law the prohibition was carried still further, and perhaps was more for
the dignity of the sovereign: for, excepting some peculiar causes, the fiscal
[*28] advocates were not permitted to be at all concerned *in private suits.

between subject and subject. (2) A custom has of late years prevailed
of grantin% letters patent of precedence to such barristers as the crown thinks
proper to honour with that mark of distinction, whereby they are entitled to
such rank and pre-audience (a) as are assigned in their respective patents; some-

§§ g;w@kﬁ'vh&da:g.‘l,hc.m. Qe)eob‘ e 2'50” Geo. I1, c. 4. 33 Geo. II, o. 26,

Fortesc, ¢did. 10 Rep. pref. Dudg. Orig. Jurid. To which may be added a tract bl the late Ser-
jeant V\:yntnle. printed in l?ﬂ& entitled **Observations touching the antiquity and dignity of the degree of
serjeant at law.”

() 2 Inst, 214 (u) Forteac. c. 50, (w) See his letters, 256.
z 8 life r North. 87. . 2,9, 1. (3 , 18,
;Seehl life by Roger North, 87. (g)Cod 9,1 (s) Ibid. 8, 7, 18

@) Pre-audience in the courts is reckoned of so much consequence, that it may not be amiss to subjoin.
a short table of the precedence which usually obtains among the practisers:

1. The king’s premier serjeant (so constituted by special patent.) (6)

2 The king's ancient serjeaut, or the eldest among the king's serjeants.

8. The king's advocate general,

4. The king's attorney-general. (6)

5. The king's solicitor-general. (6)

; (6%) t'll“_hq llcgnse to defend a prisoner is never refused, but some expense must be incurred
n obtaining it.
(6) The king’s attorney and solicitor-general now take precedence of the king’s premier-
t

sergean
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times next after the king’s attorney-general, but usually next after his majesty’s.
counsel then being. These (as well as the gueen’a attorney and solicitor-gen-
eral), (5) rank promiscuously with the king’s counsel, and together with them
sit within the bar of the respective courts ; but receive no salaries, and are not
sworn; and therefore are at liberty to be retained in causes against the crown.
And all other serjeants and barristers indiscriminately (except in the court of
common pleas, where only serjeants are admitted) (7) may take upon them the
protection and defence of any suitors, whether plaintiff or defendant; who are
therefore called their clients, like the dependents upon the ancient Roman
orators. Those indeed practiced gratis, for honor merely, or at most for the
sake of gaining influence : and so likewise it is established with us, (c) that a
counsel can maintain no action for his fees; which are given, not as locatio vel
conductio, but as quiddam honorarium ; not as a salary or hire, but as a mere
gratuity, which a counsellor cannot demand without doing wrong to his repu-
tation: (d) (8) as is also laid down with regard to advocates in the civil law,
(¢) whose Aonorarium was directed by a decree of the senate not to exceed in
any case ten thousand sesterces, *or about 80l of English money. (f) [*29]
And, in order to encourage due freedom of speech in the lawful de-
fence of their clients, an§ at the same time to give a check to the unseemly
licentiousness of prostitute and illiberal men (a few of whom may sometimes
insinuate themselves even into the most honourable professions), it hath been
holden that a counsel is not answerable for any matter by him spoken, relative
to the cause in hand, and suggested in his client’s instructions ; although it
should reflect upon the reputation of another, and even prove absolutely

undless; but if he mentions an untruth of his own invention, or even upon
nstructions if it be impertinent to the cause in hand, he is then liable to an
action from the party injured. (¢9) (9) And counsel guilty of deceit or collu-
sion are punishable by the statute Westm. 1, 8 Edw. I, ¢. 28, with imprison-
ment for a year and a day, and perpetual silence in the courts ; a punishment
still sometimes inflicted for gross misdemeanors in practice. (4)

7. The Kinges couasel. with the queen’ d solict
& Se:iea:gs'sﬂ::’:d' queen’s attorney an tor.

9. The recorder of London.
10, Advocates of the civil law,
11, Barris

. ters.
In the courts of exchequer two of the most experienced barristers, called the post-man and the tud-
man g;‘;’j" t'il:.e places in which they sit) have also a precedence in motions.

hon. 1, 6, 7.
¢) Davis pref. 22, 1 Ch. Rep. 88. Davis 28, ) FY. 11,6, 1,
3)'1‘.«:. ann.l.1,11,7, P (g) Cro. J-@oo. (h)Blr‘f‘. Riym. 878,

g) This is no longer the case.

) In the United Btates a counsellor is not only entitled to stipulate for a reasonable fee,
but he may recover upon the client’s implied promise to pay a reasonable compensation.
In the state of New erseii, however, the rule sispears to be otherwise. Seeley v. Crane,
18 N. J., 85; Van Atta v. McKinney’s Ex’rs, 19 N. J., 285.

It has been held that if an attorney renders a bill on the understanding that it is to be
immediately paid, and the client disputes it, and compelsits collection b&egal roceedings,
the attorney is not bound by the bill rendered, but may recover what evidence shows
the services to be reasonably worth. Romeyn v. Campau, 17 Mich., 827.

Physicians also in the United States may recover upon an implied promise to pay reason-
able fees. 8ee Ordronaux, Juris. of Med., 40.

(9) See McMillian v. Birch, 1 Binn., 178; Hoar v. Wood, 8 Met., 188; Ring v. Wheeler, 7
Cow., 725; Hastings v. Lusk, 22 Wend., 410; Garr v. Selden, 4 N. Y., 91; Jennings v. Paine,
4 Wis,, 3858; Cooley Const. Lim., 448,
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CHAPTER 1IV.

OF THE PUBLIC COURTS OF COMMON LAW AND
EQUITY.

WE are next to consider the several species and distinctions of courts of jus-
tice, which are acknowledged and used in this kingdom. And these are, either
such as are of public and general jurisdiction throughont the whole realm; or
such as are only of a private and special jurisdiction in some particular parts
of it. Of the former there are four sorts; the universally established courts
of common law and equity; the ecclesiastical courts; the courts military; and
courts maritime. And, first, of such public courts as are courts of comimbn law
and equity.(1)

—h

(1) This seems an appropriate place in which to note the very great changes which have
recently been made in the English judicial system, in the creation of the supreme court of
judicature, and the merger therein of the several ancient courts.

By the judicature acts of 1873 and 1875, the supreme court of judicature is to consist of
two permanent divisions, the high court of justice and the court of appeal. An appeal
will lie from the hr?sh court of justice to the court of appeal, and from the court of appeal
to the house of lords. Two lords of aﬂ)eal in ordinary are appointed to aid the house of
lords in determining spggals. They hold the title of baron for life only, and have a salary
of £6,000 per annum. The house of lords maly now sit for hearing ap‘peals during the pro-
rogation and dissolution of parliament. The lords of appeal consist of the lord chancellor,
the lords of apreal in ordinary, and those peers who have held ‘‘ high judicial office.” Three
lords of appeal must be present in hearing every case.

The high court of justice has original gurisdiction. with appellate jurisdiction from the
inferior courts. It has the jurisdiction formerly exercised 1 the court of chancery, the
three common law courts, the courts of admiral(tiy. probate and divorce, the courts of pleas
at Lancaster and Durham, and the courts created by commissions of assize, oyer and termi-
ner, and gaol delivery. It consists of five divisions: 1. the chancery division; 2. the
queen’s bench division; 8. the common pleas division; 4. the exchequer division, and 5. the
probate, divorce and admiralty division. In 1881 the queen’s bench division, the common
gleas division and the exchequer division were consolidated into one, called the queen’s

nch division.

The court of appeal exercises appellate jurisdiction corresponding to that exercised by
the court of appeal in chancery, exchequer chamber, the court of the lord warden of the
stannaries, and the appellate jurisdiction of the judicial committee in admiralty and h
matters. It consists of the lord chancellor as its president, the lord chief justice of Eng-
land, the master of the rolls, and six other judges. The court may be divided into divis-
fons by its Sresident, but every appeal must be heard by at least three judges.

By 11 and 12 Vict., ¢. 78, the court of crown cases reserved was established for h
such questions of law in criminal trials as should be remitted to them by the trial jud,
There was no appeal from its judgment. These cases are now to be heard by at least five
of the judges of the high court of justice.

The high court of iralty has jurisdiction over all maritime causes, that is, injuries
occurring on the high seas. It has an instance jurisdiction and in time of war a prize jur-
isdiction. The independent criminal jurisdiction of this court has been taken away and
conferred upon the common law courts, but the judge of the admiralty court may still sit
with the commissioners of oyer and terminer. Vice admiralty courts are established in the
English colonies and foreign possessions.

A court for divorce and matrimonial causes was created by 20 and 21 Vict., c. 85. The
court has jurisdiction over suits for dissolution of msrriafges. for judicial separation, for
nullity of marriage, for restitution of conjugal rights, and for jactitation of marriage. The
i:;dge of the court of probate is the judge ordinary of this court. Questions of fact may
by t;ieltll before the court itself or before & jury. An appeal lies from the judge ordinary to

e full court. )

The probate court had conferred upon it by statute in 1857 the jurisdiction over testa-
mentary matters formerly exercised by the ecclesiastical courts. The courts of admiralty,
probate and divorce now constitute one of the divisions of the high court of justice.

The judicial committee of the privy council is the ultimate court of appeul from the

18 )
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The ﬁolicy of our ancient constitution, as regulated and established by the
great Alfred, was to bring justice home to every man’s door, by constituting
as many courts of judicature as there are manors and townships in the king-
dom; wherein injuries were redressed in an easy and expeditious manner, by
the suffrage of neighbours and friends. These little courts, however, com-
municated with others of a larger jurisdiotion, and those with others of a still
greater power; ascending gradually from the lowest to the supreme courts,
which were respectively constitated to correct the errors of the inferior ones,
and to determine such causes as, by reason of their weight and difficulty, de-
manded a more solemn discussion. *The course of justice flowing in [*31]
large streams from the king, as the fountain,to his saperior courts of
record; and being then subdivided into smaller channels, till the whole and
every part of the kingdom were plentifully watered and refreshed. An insti- .
tation that seems highly agreeable to the dictates of natural reason, as well as
of more enlightened policy; being equally similar to that which prevailed in
Mexico and Peru before they were discovered by the Spaniards, and to that
which was established in the Jewish republic by Moses. In Mexico each town
and province had its proper judges, who heard and decided causes, except when
the point in litigation was toointricate for their determination; and then it was
remitted to the supreme court of the empire, established in the capital, and
consisting of twelve judges.(a) Peru, according to Gracilasso de Vega (an
historian descended from the ancient Incas of that country), was divided into
small districts containing ¢en families each, all registered and under one mag-
istrate; who had authority to decide little differences and punish petty crimes.
Five of these composed a higher class of fifty families; and two of these last
composed another, called a Aundred. Ten hundreds constituted the largest
division, consisting of a thousand families; and each division had its separate
judge or magistrate, with a proper degree of subordination.(d) In like man-
ner we read of Moses, that, finding the sole administration of justice too heavy .
for him, he “chose able men out of all Israel, such as feared God, men of truth,
hating covetousness; and made them heads over the people, ralers of thousands
rulers of hundreds, rulers of fifties, and rulers of tens; and they judged the
people at all seasons; the hard causes they brought unto Moses; but every small
matter they judged themselves.”(c) These inferior courts, at least the name
and form of them, still continue in our legal constitution: but as the superior
courts of record have in practice obtained a concurrent original jurisdiction
with these, and as there is, besides, a power of removing plaints or actions thi-
ther from all the inferior jurisdictions; upon these accounts (amongst others)
it has happened that *these petty tribunals have fallen into decay, and .39
almost into oblivion; whether for the better or the worse, may be mat- [*s3]

(a) Mod. Un. Hist. xxxviif, 460. (0) Mod. Un. Hist. xxxix, 14 (c) Exod. c. 18,

courts of the various colonies and dependencies of Great Britain and the ecclesiastical
courts. The ecclesiastical courts have now virtually lost their jurisdiction in civil cases.
The county courts have jurisdiction in personal actions where the amount involved does
not exceed £50, and in ejectment where the annual value of the land does not exceed £20.
In 1865 an equitable jurisdiction was conferred upon them. Some of them have also juris-
diction in probate, iralty and bankruptcy cases. There are fifty-eight county courts in
England, and their jurisdiction is concurrent with the superior courts, but if a case which
might have been begun in the county court is commenced in the superior court, costs will
generally be denied to the plaintiff. The judge of the county court may determine mat-
;ersiof act as well as of law. An appeal lies to the divisional courts of the high court of
ustice.
Justices of the peace possess grellminary jurisdiction in criminal cases. They commit
%risonen for trial at quarter sessions or assize, and may punish pettlynof[enses summarily. *
hey are required to possess a certain amount of property, and except in the larger cities and
towns serve gratuitously.
Criminal cases are heard r? either & judge of the high court, the court of quarter ses-
slons in counties, or the recorder in corporate towns and cities. The court of quarter ses-
sions or the recorder cannot impose a greater sentence than seven years p:gal servitude.
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ter of some speculation, when we consider on the one hand the increase of ex-
¥ense and delay, and on the other the more able and impartial decision, that
ollow from this change of jurisdiction.

The order I shall observe in discoursing on these several courts, constituted
for the redress of civil injuries (for with those of a jurisdiction merely erimina?
I shall not at present concern myself), will be by beginning with the lowest,
and those whose jurisdiction, though public and generally dispersed through-
out the kingdom, is yet, (with regard to each particular court) confined to
very narrow limits; and so ascending gradually to those of the most extensive
and transcendent power.

I. The lowest, and at the same time the most expeditious, court of justice
known to the law of England, is the court of piepoudre, curia pedis pulverizati;
8o called from the dusty feet of the suitors: or, according to Sir Edward Coke,
{(d) because justice is there done as speedily as dust can fall from the foot;—
upon the same princigle that justice among the Jews was administered in the
gate of the city (¢) that the proceedings might be the more speedy, as well as
public. Baut the etymology given us by a learned modern writer (/) is much
more ingenious and satisfactory; it being derived, according to him, from
pied reauz, (a pedlar, in old French), and therefore signifying the court of
such petty chapmen as resort to fairs or markets. It is a court of record, in-
cident to every fair and market; of which the steward of him who owns or
has the toll of the market, is the judge; and its jurisdiction extends to admin-
ister justice for all commercial injuries done in that very fair or market, and
not in any preceding one. So that the injury must be done, complained of,
heard, and determined, within the compass of one and the same day, unless
[*33] the fair continues longer. The court hath cognizance of *all matters

of contract that can possibly arise within the precinct of that fair or
market; and the plaintiff must make oath that the cause of action arose there.
(9) From this court a writ of error lies, in the nature of an appeal, to the
courts at Westminster; (%) which are now also bound by the statute 19 Geo.
IOII., o. 70, to issue writs of execution, in aid of its process, after judgment,
where the person or effects of the defendant are not within the limits of this.
inferior jurisdiction; which may possibly occasion the revival of the practice
and proceedings in these courts, which are now in a manner forgotten. The
reason of their origional institution seems to have been, to do justice expedi-
tiously among the variety of persons that resort from distant places to a fair
or market; since it is probable that no other inferior court might be able to-
serve its process, or execute its judgments, on both or perhaps either of the
parties; and therefore unless this court had been erected, the complainant
must necessarily have resorted, even in the first instance, to some superior
judicature.

IL The court-baron is a court incident to every manor in the kingdom, to
be holden by the steward within the said manor. This court-baron is of two
natures: (i) the one is a customary court, of which we formerly spoke, (k)
appertaining entirely to the copybolders, in which their estates are transferred
by surrender and admittance, and other matters transacted relative to their
tenures only. The other, of which we now speak, is a court of common law,
and it is the court of the barons, by which name the freeholders were sometimes.
anciently called: for that it is held before the freeholders who owe suit and
service to the manor, the steward being rather the register than the judge.
These courts, though in their nature distinoct, are frequently confounded to-
gether. The court we are now considering, viz.: the freeholders’ court, was.
composed of the lord’s tenants, who were the pares of each other, and were
bound by their feudal tenure to assist their lord in the dispensation of do-
mestic justice. This was formerly held every three weeks; and its most im-

4 Inst. 272. Ru . 4. Barrington's observat. on the stat. 3%
.(d’ Stat. 17 Edw. IV. e(f)a tll'o(k) Cro.Ei&.)'ln. n({!) Co. Li:t.:&n °
&;Book&ch.t,c.h.ﬂmdeh.a
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portant business is to determine, by writ of right, all controversies relating te
the right of lands within the manor. It may also hold plea of any personal
actions, of debt, trespass on the case, or the like, where the debt or damages
do not *amount to forty shillings: (/) which is the same sum, or three [*34]
marks, that bounded the jurisdiction of the ancient Gothic courts in

their lowest instance, or fierding-courts, so called, because four were instituted
within every superior district or hundred. () But the proceedings on a writ
of right may be removed into the county court by a precept from the sheriff
called a tolt, (n) “quia tollit atque eximit causam e curia baronum.” (o) (2)
And the proceedings in all other actions may be removed into the superior
courts by the king’s writs of pone, (p) or accedas ad curiam, according to the
nature of the suit. (¢g) After judgment given, a writ also of false judgment
{r) lies to the courts at Westminster to rehear and review the cause, and not &
writ of error; for this is not a court of record: and‘therefore in some of these
writs of removal, the first direction given is to cause the plaint to be recorded,
recordari factas loquelam.

IIL A hundred-court is only a larger court-baron, being held for all the in-
habitants of a particular hundred instead of a manor. (8) The free suitors are
here also the judges, and the steward the registrar, as in the case of a court-
baron. It is likewise no court of record; resembling the former in all points,
-except that in point of territory it is of a greater jurisdiction.(s) This is said
bg Sir Edward Coke to have been derived out of the county court for the ease
of the people, that they might have justice done to them at their own doors,
without any charge or loss of time; (tg but its institution was probably coeval
with that of hundreds themselves, which were formerly observed (%) to have
been introduced, though not invented, by Alfred, being derived from the polity
of the ancient Germans. The centen?, we may remember, were the principal
inhabitants of a district composed of different villages, originally in number a
Aundred, but afterwards only *called by that name; (v) and who prob- [*35]
ably gave the same denomination to the district out of which they were
chosen. Camsar speaks positively of the judicial power exercised in ¢Aeir hun-
dred-courts and courts-baron. * Principes regionum atque pagorum ™ (which
we may fairly construe, the lords of hundreds and manors), “inter suos jus
dicunt, controversiasque minuunt.” (w) And Tacitus, who had examined
their constitution still more attentively, informs us not only of the authority
of the lords, but that of the centent, the hundredors, or jury; who were taken out
of the common freeholders, and had themselves a share in the determination.
“ Eliguntur in conciliis et principes, qui jura per pagos vicosque reddunt : centend
singulis, ex plebe comites, consilium simul et auctoritas, adsunt.” (x) This
hundred-court was denominated Aereda in the Gothic constitution. (y) But
this court, as causes are equally liable to removal from hence as from the com-
mon court-baron, and by the same writs, and may also be reviewed by writ of
false judgment, is therefore fallen into equal disuse with regard to the trial of
actions.

IV. The county court 54) is a courtincident to the jurisdiction of the sheriff.
It is not a court of record, but may hold ?leas of debt or damages under the
value of forty shillings. (2) Over some of which causes these inferior courts
have, by the express words of the statute of Gloucester, (@) a jurisdiction

Finch, 248, (m) Stiernhook de jure Goth. L. 1, c. & (n) F. N.B. %4. See Aipen. No.L §
0) 3 Rep. pref. (R See Append. No. I, § 8. (? .N. B. 4,70. Finch. L. 444, 445,
r) F. N. B. 18, (s) Finch, L.*48. 4 Inst. 267, (¢) 2 Inst. 71, (u) Book I, p. 116.
v) Centent ex singulis 'FW“ sunt, :‘cézur;l ipsum inter suos vocantur; et, primo numerus fuit,
Jam nomen et honor est. Tac. de mor. . ¢ 6.
w) De Bell. Gall. 1. 8, c. 22. (z) De Moridb. German. ¢. 18. (y) Stiernhook, I. 1, ¢. 8.
4 Inst. 266, (a) 6 Edw. 1, ¢c. 8.

(2) Writs of right are now abolished.

dl({"a) The courts-baron and hundred-court have long been obselete as courts of civil juris.
iction.
(4) Very different county courts, created by statute, are now in existenzt::.
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totally exclusive of the king’s superior courts. For in order to be entitled to
sue an action of trespass for goods before the king’s justiciars, the plaintiff is
directed to make affidavit that the cause of action does really and bona fids
amount to 40s.; which affidavit is now unaccountably disusecf, (5) except in
the court of exchequer. The statute, also, 43 Eliz. ¢. 8, which gives the
judges in many personal actions, where the jury assess less damages than 40s.,
[*s6] 2 Power to certify the same and *abridge the plaiutiff of his full costs,
was also meant to prevent vexation by litigious plaintiffs; who, for
purposes of mere oppression, might be inclinable to institute suits in the
sui)erior courts for injuries of a trifling value. The county court may also
hold plea of many real actions, and of all personal actions to any amount, by
virtue of a special writ called a justicies; which is a writ empowering the
sheriff for the sake of dispatch to do the same justice in his county court, as
might otherwise be had at Westminster. (¢) The freeholders of the county
are the real judges in this court,and the sheriff is the ministerial officer. The great
conflux of freeholders, which are supposed always to attend at the county court
(which Spelman calls forum plebeice justicics et theatrum comitivem potestatis (d) is
the reason why all acts of parliament at the end of every session were wont to be
there published by the sheriff; why all outlawries of absconding offenders are
there proclaimed; and why all popular elections which the freeholders are to
make, as formerly of sheriffs and conservators of the peace, and still of coro-
ners, verderors, and knights of the shire, must ever be made tn pleno comitatu
or in full county court. By the statute 2 Edw. VI, ¢. 25, no county court
shall be adjourned longer than for one month, consisting of twentgl-eight days.
And this was also the ancient usage, as appears from the laws of King Edward
the elder; (¢) “prapositus (that is, the sheriff) ad quartam circiter septimanam
Jfrequentem populi concionem celebrato: cuique jus dicito; litesque singulas
dirimito.” In those times the county court was a court of great dignity and
splendour, the bishop and the ealdorman (or earl), with the principal men of
tﬁe shire sitting therein to administer justice both in lay and ecclesiastical
causes. (f) But its dignity was much imgaired, when the bishop was prohibited -
and the earl neglected to attend it. And, in modern times, as proceedings are
removable from hence into the king’s superior courts, by writ of pone or recor-
*gy dari, (g) in the same manner as from *hundred-courts, and courts-baron;
[*37] and as the same writ of false judgment may be had, in nature of a writ
of error; this has occasioned the same disuse of bringing action therein.

These are the several species of common law courts, which, though dispersed
universally throughout the realm, are nevertheless of a partial jurisdiction, and
confined to particular districts: yet communicating with, and as it were mem-
bers of, the superior courts of a more extended and general nature; which are
calculated for the administration of redress, not in any one lordship, hundred,
or county only, but throughout the whole kingdom at large. Of w]rm)ich sort is,

V. The court of common pleas, or, as it 18 frequently termed in law, the
court of common bench.

By the ancient Saxon constitution, there was only one superior court of jus-
tice in the kingdom; and that court had cognizance both of civil and spiritual
causes, viz.: the wittena-gemote, or general council, which assembled annually
or oftener, wherever the king kept his Christmas, Easter, or Whitsuntide, as
well to do private justice as to consult upon public business. At the conquest
the ecclesiastical jurisdiction was diverted into another channel; and the con-
queror, fearing danger from these annual parliaments, contrived also to separ-
ate their ministerial power, as judges, from their deliberative, as counsellors to
the crown. He therefore established a constant court in his own hall, thence
called by Bracton, (A) and other ancient authors aula regia, or aula regis.
This court was composed of the king’s great officers of state resident in his

© (0) 8 Inst. 811. (c) Finch, 818. r.N. B. 152 (d) Gloss v. comitatus. " (e) O. 11,
U)Lhtadgaﬂ.c.b. (@ F.N. B.70. Finch, 45, Mg tr.l,c.
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palace, and usually attendant on his person: such as the lord high constable
. and lord mareschal, who chiefly presided in matters of honour and of arms;
determining according to the law military and the law of nations. Besides
these there were the lord high steward, and lord great chamberlain; the stew-
ard of the household; the lord chancellor, whose peculiar *business it [*38]
was to keep the king’s seal, and examine all such writs, grants, and
letters, as were to pass under that authority; and the lord high treasurer, who
was the principal adviser in all matters relating to the revenue. These high
officers were assisted by certain persons learned in the laws, who were called
the king’s justiciars or justices; and by the greater barons of parliament, all
of whom had a seat in the aula regia, and formed a kind of court of appeal, or
rather of advice, in matters of great moment and difficulty. All these in their
several departments transacted all secular business both criminal and civil, and
likewise the matters of the revenue: and over all presided one special magis-
trate, called the chief justiciar, or capitalis justiciarius totius Anglie ; who was
also the principal minister of state, the second man in the kingdom, and by
virtue of his office gnardian of the realm in the king’s absence. And this officer
it was, who principally determined all the vast varietz of causes that arose in
this extensive jurisdiction; and from the plenitude of his power grew at length
both obnoxious to the people, and dangerous to the government which
employed him. ()
his great universal court being bound to follow the king’s household in all
his progresses and expeditions, the trial of common causes therein was found
very burthensome to the subject. Wherefore King John, who dreaded also
the power of the justiciar, very readily consented to that article which now
" forms the eleventh chapter of magna carte, and enacts, “ that communia pla-
cita non sequantur curiam regis, sed teneantur in aliquo loco certo.” This
certain place was established in Westminster-hall, the place where the aula
regis originally sat, when the king resided in that city; and there it hath ever
since continued. And the court being thus rendered fixed and stationary, the
judges became 8o too, and a chief with other justices of the common pleas was
thereupon appointed; with jurisdiction to hear and determine all pleas of land,
and injuries merely civil, between subject and subject. Which critical estab-
lishment of this principal court of *common law, at that particular [*39
juncture and that garticular place, gave rise to the inns of court in its ]
neighbourhood; and thereby collecting together the whole body of the common
lawyers, enabled the law itself to withstand the attacks of the canonists and
civilians, who laboured to extirpate and destroy it.(j) This precedent was
soon after copied by King Philip the Fair in France, who about the year 1302
fixed the parliament of Paris to abide constantly in that metropolis; which
before used to follow the person of the king wherever he went, and in which
he himself used frequently to decide the causes that were there depending; but
all were then referred to the sole cognizance of the parliament and its learned
judges. () And thus, also, in 1495, the Emperor Maximilian L fixed the im-
perial chamber (which before always traveled with the court and household)
go be c(t;)nst.antly held at Worms, from whence it was afterwards translated to
ire,

pThe aula regia being thus stripped of so considerable a branch of its juris-
diction, and the power of the chief justiciar being also considerably curbed by
many articles in the great charter, the authority of both began to decline apace
under the long and troublesome reign of King Henry l'If And, in further
pursuance of fiis example, the other several officers of the chief justiciar were
under Edward the First (who few-modeled the whole frame of our judicial
polity) subdivided and broken into distinct courts of judicature. A court of
chivalry was erected, over which the constable and mareschal presided; as did

Spelm. GI. 331, 8, 3. Gilb. Hist. O. P. Introduc. 17. 8ee Book I, introd 1
‘_8‘::01!!&&:&.8“. (I)Ibztx:i.::ﬂ. w L 2\!0.!
3
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the steward of the household over another, constituted to regulate the king’s
domestic servants. The high steward, with the barons of parliament, formed
an august tribunal for the trial of delinquent peers; and the barons reserved to
themselves in parliament the right of reviewing the sentences of other courts
'in the last resort. The distribution of common justice between man and man
was thrown into so provident an order, that the great judicial officers were
[*40] *made to form a check upon each other: the court of chancery issuing

all original writs under the great seal to the other courts; the common
pleas being allowed to determine all causes between private subjects; the ex-
chequer managing the king’s revenue; and the court of king’s bench retaining
all the jurisdiction which was not cantoned out to other courts, and particularly
the superintendence of all the rest by way of appeal; and the sole cognizance
of pleas of the crown or criminal causes. For pleas or suits are regularly
divided into two sorts: pleas of the crown, whicg comprehend all crimes and
misdemeanors, wherein the king (on behalf of the public) is the plaintiff; and
common pleas, which include all civil actions, depending between subject and
subject. The former of these were the proper object of the jurisdiction of the
court of king’s bench; the latter of the court of common pleas: which is a
court of record, and is styled by 8ir Edward Coke (m) the lock and key of the
common law; for herein only can real actions, that 18, actions which concern
the right of freehold or the realty, be originally brought: and all other, or
personal pleas between man and man, are likewise here determined; though in
most of them the king’s bench has also a concurrent authority.

The judges of this court are at present (n) four in number, one chief and
three puisne justices, created by the king’s letters patent, who sit every day in
the four terms to hear and determine all matters of law arising in civil causes,
whether real, personal, or mixed and compounded of both. These it takes
cognizance of, as well originally, as upon removal from the inferior courts be-
fore-mentioned. But a writ of error, in the nature of an appeal, lies from this
oourt into the court of king’s bench,

[*41] *VI. The court of king’s bench (8o called because the king used for-

merly to sit there in person, (o) the style of the court still being coram
ipso rege) is the supreme court of common law in the kingdom; consisting of
a chief justice and three puisne justices, who are by their office the soverei
conservators of the peace, and supreme coroners of the land. Yet, though the
king himself used to sit in this court, and still is supposed so to do; he did not,
neither by law is he empowered (p) to, determine any cause or motion, but by
the mouth of his judges, to whom he hath committed his whole judicial
authority. (¢)

This court, which (as we have said) is the remnant of the aula regia, is not,
nor can be, from the very nature and constitution of it, fixed to any certain
place, but may follow the king’s person wherever he goes: for which reason all
process issuing out of this court in the king’s name is returnable “wubicunqus
Juerimus in Anglia.” 1t hath indeed, for some centuries past, usually sat at
‘Westminster, being an ancient galace of the crown; but might remove with
the king to York or Exeter, if he thought proper to command it. And we
find that, after Edward I had conquered Scotland, it actually sat at Roxburgh.
(r) And this movable quality, as well as its dignity and power, are fully

(m) 4 Inst. 99.

(m) King James I, during the greater of his reign, appointed five jud in the courts of king"
vench ang common pleas, for the benefit of a castin, sgi'oeplgo case of a gliﬂger:neo in opinion, :nd m:
the circuits might at all times be fully supplied with judges of the superior courts. And, in su nt
migns.m ;x n the permanent indisposition of a judge, a fifth hath sometimes appointed. T.

ym. 475,
0) 4 Inst. 73

p) See book 1. ch. 7. The king used to decide causes in person In the aula regia. “In ouria domind
rE?i' ipse in propria persona jura decernit." (Dial. dcp.;oaodl. 1. L §4) After ita dissolution King
ward | frequently sat in the court of king's bench. (8ee the records cited. 4 Burr. 861.) And in later
;‘fﬁ“’ James':n} is said to have sat there in person, but was informed by his judges that he could not
ver an opinion.
(@ ¢ Inst. 7L 24 (r) M. 20. 21 Edw. 1, Hale Hist. O. L. 200.
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expressed by Bracton, when he says that the justices of this court are “capi-
Lales, generales, perpetui, et majores; a latere regis residentes, qui omnium ali-
orum corrigere tenentur injurias et errores.” (8) And it is moreover especially

rovided in the articuli super cartas, () that the king’s chancellor, and the
Justices of his bench, shall follow him, so that he may have at all times near
anto him some that be learned in the laws.

*The jurisdiction of this court is very high and transcendent. It [*42
keeps all inferior jurisdictions within the bounds of their authority, and 1
may either remove their proceedings to be determined here, or prohibit their
progress below. It superintends all civil corporations in the kingdom. It
commands magistrates and others to do what their duty requires, in every
case where there is no other specifio remedy. It protects the liberty of the
subject, by speedy and summary interposition. It takes cognizance both of
oriminal and civil causes; the former in what is called the crown-side or crown-
office; the latter in the plea-side of the court. The jurisdiction of the crown-
side it is not our present business to consider; that will be more properly dis-
cussed in the ensuing book. Buton the plea-side, or civil branch, it hath an
original jurisdiction and cognizance of all actions of trespass, or other injury
alleged to be committed vi ef armis; or actions of forgery of deeds, mainten-
ance, conspiracy, deceit, and actions on the case which allege any falsity or
fraud; all of which savour of a criminal nature, although the action is brought
for a civil remedy; and make the defendant liable in strictness to pay a fine to
the king, as well as damages to the injured party. () The same doctrine is
also now extended to all actions on the case whatsoever; (w) but no action
of debt or detinue, or other mere civil action, can by the common law be prose-
cuted by any subject in this court, by original writ out of chancery; (x
though an action of debt, given by statute, may be brought in the king’s beno
a8 well asin the common pleas. (y) And yet this court might always have
held plea of any civil action (other than actions real) provided the defendant
was an officer of the court; or in the custody of the marshal, or prison-keeper,
of this court; for a breach of the peace or any other offence. (2) And, in
process of time, it began by a fiction to hold plea of all personal actions what-
soever, and has continued to do so for ages: (@) it being surmised that the
defendant is arrested for *a supposed trespass, which he never has in [*43
reality committed; and being thus in the custody of the marshal of this ]
court, the plaintiff is at liberty to proceed against him for any other personal
injury: which surmise of being in the marshal’s custody, the defendant is not
at liberty to dispute. () And these fictions of law, though at first they may
startle the student, he will find upon further consideration to be highly bene-
ficial and useful; especially as this maxim is ever invariably observed, that no
fiction shall extend to work an injury; its proper operation being to prevent
a mischief, or remedy an inconvenience, that might result from the general
rule of law. (¢) So true it is, that in fictione juris semper subsistit mquitas. (
In the present case, it gives the suitor his choice of more than one tribunal,
before which he may institute his action; and prevents the circuity and delay
of justice, by allowing that suit to be originally, and in the first instance, com-
menced in this court, which, after a determination in another, might ultimately
be brought before it on a writ of error.

For this court is likewise a court of appeal, into which may be removed b
a writ of error all determinations of the court of common pleas, and of a
inferior courts of record in England; and to which a writ of error lies also
from the court of king’s bench in Ireland. Yet even this so high and honour-

(s) 1.8, c. 10, (t) 28Edw. L c. 5.
u) Finch L. 198. 1Inst. 28. Dyversite de courtes c. bank le r%
w) F. N. B. 86, 3. 1 Lilly Prac. Reg. 508. (x) 4 Inst. 78. Trye's Jus Filizar. 101,
) Carth, 234. (l) 4 Inst. 71. (a) Ibid. 7R.

Thus, too, in the civil law: contra fictionem non admittitur probatio : quid enim efficeret prodatio

tatis, ubi fictio adversus veritatem fingit. Nam fictio nihil aliud est, guam legis adversus veritatem
nre ibili ex justa causa dispositio. Gothoged. n I&‘l. 0, ¢t 3)

() 8 Rep. 80. 8 Roll. Rep. 502, d) 11 Rep. 51, Litt. 150,
VoL 1L.—4 25
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able court is not the dernier resort of the subject; for, if he be not satisfied
with any determination here, he may remove it by writ of error into the house
of lords, or the court of exchequer chamber, as the case may happen, according
to the nature of the suit, and the manner in which it has been prosecuted.

VIL The court of exchequer is inferior in rank not only to the court of
king’s bench, but to the common pleas also: but I have chosen to consider it in
this order, on account of its double capacity, as a court of law and a court of
[*44) equity *also. It is a very ancient court of record, set up by William the

Conqueror, (¢) a8 a %art of the aula regia, (f) though regulated and re-
duced to its present order by King Edward I; (g) and intended principally to
order the revenues of the crown, and to recover the king’s debts and daties. (A)
It is called the exchequer, scaccharium, from the checked cloth, resembling a
chess-board, which covers the table there: and on which, when certain of the
king’s accounts are made up, the sums are marked and scored with counters.
It consists of two divisions: the receipt of the exchequer, which manages the
royal revenue, and with which these Commentaries have no concern: and the
court or judicial part of it, which is again subdivided into a court of equity,
and a court of common law.

The court of equity is held in the exchequer chamber before the lord treas-
urer, the chancellor of the exchequer, the chief baron, and three puisne ones.
These Mr. Selden conjectures (i) to have been anciently made out of such as
were barons of.the kingdom, or parliamentary barons; and thence to have
derived their name; which conjecture receives great strength from Bracton’s
explanation of magna carta, c. 14, which directs that the earls and barons be
amerced by their peers; that is, says he, by the barons of the exchequer. (k)
The primary and original business of this court is to call the king’s debtors to
account, by bill filed by the attorney-general; and to recover any lands, tene-
ments, or hereditaments, any goods, chattels, or other profits or benefits,
belonging to the crown. So that by their original constitution the jurisdiction
of the courts of common pleas, king’s bench, and exchequer, was entirely separ-
ate and distinct; the common pleas being intended to decide all controversies
between subject and subject; the king’s bench to correct all crimes and mis-
demeanors that amount to a breach of the peace, the king being then plaintiff,
as such offences are in open derogation of the jura regalia of hie crown; and
[*45] the exchequer to adljlust *and recover his revenue, wherein the king also is

plaintiff, as the withholding and non-payment thereof is an injury to his
Jjura fiscalia. But, as by a fiction almost all sorts of civil actions are now
allowed to be brought in the king’s bench, in like manner by another fiction all
kinds of personal suits may be prosecuted in the court of exchequer. For as
all the oﬂgcers and ministers of this court have, like those of other superior
courts, the privilege of suing and being sued only in their own court; so also
the king’s debtors and farmers, and all accomptants of the exchequer, are
privileged to sue and implead all manner of persons in the same court of equity
that they themselves are called into. They have likewise privilege to sue and
implead one another, or any stranger, in the same kind of common law actions
(where the personalty only is concerned) as are prosecuted in the court of com-
mon pleas.

This gives original to the common law part of their jurisdiction, which was
established merely for the benefit of the iing’s accomptants, and is exercised
by the barons only of the exchequer, and not the treasurer or chancellor. The
writ upon which all proceedings here are grounded is called a guo minus; in
which the plaintiff suggests that he is the king’s farmer or debtor, and that the
defendant hath done him the injury or damage complained of; quo minus suf-
Jiciens existit, by which he is the less able to pay the king his debt or rent. And
these suits are expressly directed, by what is called the statute of Rutland, (?)

32) Mador it g Y Spelm. Guil. I, én cod. leg. vet. apud Wilkins. (A) 4 Inst. 108116,
(o) A m. n 5 . O
"Tit. bow. 3, 5, 16, ® l(.q.tr.&c.l.is. () 10Edw. 1, c. 11,
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to be confined to such matters only as specially concern the king or his minis-
ters of the exchequer. And by the articuli super cartas, (m) it is enacted,
that no common pleas be thenceforth holden in the exchequer contrary to the
form of the great charter. But now, by the suggestion of privilege, any per-
son may be admitted to sue in the exchequer as well as the l?ing’s accomptant.
The surmise of being debtor to the king, is therefore become matter of form
and mere words of course, and the court is open to all the nation equally.
The same holds with regard to the equity side of the court: for there any per-
son may file *a bill against another upon a bare suggestion that he is [*46
the king’s accomptant; but whether he is so or not is never contro- ]
verted. In this court, on the equity side, the clergy have long used to exhibit
their bills for the non-payment of tithes: in which case the surmise of being
the king’s debtor is no fiction, they being bound to pay him their first fruits,
and annual tenths. But the chancery has of late years obtained a large share
in this business.

An appeal from the equity side of this court lies immediately to the house
of peers; but from the common law side, in pursuance of the statute 31 Edw.
I, ¢. 12, a writ of error must be first brought into the court of exchequer
chamber. And from the determination there had, there lies, in the dernier
resort, a writ of error to the house of lords.

VIIL. The high court of chancery is the only remaining, and in matters of
civil property by much the most important of any, of the king’s superior and
original courts of justice. It has its name of chancery, cancellaria, from the
judge who presides here, the lord chancellor or cancellarius ; who, Sir Edward
Coke tells us, is so termed a cancellando, from cancelling the king’s letters

atent when granted contrary to law, which is the highest point of his juris-
Siotion. (n) But the office and name of chancellor (however derived) was
certainly known to the courts of the Roman emperors: where it originally
seems to have signified a chief scribe or secretary, who was afterwards in-
vested with several judicial powers, and a general superintendency over the
rest of the officers of the prince. From the Roman empire it passed to the
Roman chureh, ever emulous of imperial state; and hence every bishop has to
this day his chancellor, the principal judge of his consistory. And when the
modern kingdoms of Europe were established upon the ruins of the empire,
almost every state preserved its chancellor, with different jurisdictions and
dignities, according to their different constitutions. But in all of them he
seems to have had the supervision of all charters, letters, and such other pub-
lio instruments of the crown, as were authenticated in the most solemn man-
ner; and, therefore, *when seals came in use, he had always the custody o o
of the king’s great seal. So that the office of chancellor, or lord keeper [*47]
(whose authority by statute 5 Eliz. c. 18, is declared to be exactly the same),
is with us at this day oreated by the mere delivery of the king’s great sesl
into his custody: (o) whereby he becomes, without writ or patent, an officer
of the greatest weight and power of any now subsisting in the kingdom; and
superior in point of precedency to every temporal lord. (p) He is a pri
counsellor by his office, éq) and, according to Lord Chancellor Ellesmere, (r
prolocutor of the house of lords by prescription. To him belongs the appoint-
ment of all justices of the peace throughout the kingdom. Being formerly
usually an ecclesiastic (for none else were then capable of an office so conver-
sant in writings), and presiding over the royal chapel, (s) he became keeper
of the king’s conscience; visitor, in right of the king, of all hospitals and col-
leges of the king’s foundation; and patron of all the king’s livings under the
vﬁne of twenty marks (¢) per annum in the king’s books. He is the general

m) BEdw. L c. 4 (&o)tlnn.& (0) Lamb. Archeion, 65. 1 Roll. Abr. 385,
p} Stat. 81 Hen. VIII, c. 1
) Selden, g&m %t lord c&mc. (1.8 (r) Of the office of lord chancellor, edit. 1651.
: 38 MO: m.o.ol. F. N. B. 83, though Hobart (214), extends this value to twenty ?m
2
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guardian of all infants, idiots, and lunatics; and has the general superintend-
-ence of all charitable uses in the kingdom. And all this, over and above the
vast and extensive jurisdiction which he exercises in his judicial capacity in
the court of chancery; wherein, as in the exchequer, there are two distinot
tribunals: the one ordinary, being a court of common law; the other extra-
-ordinary, being a court of equity.

The ordinary legal court is much more ancient than the court of equity.
{ts jurisdiction is to hold plea upon a scire facias to repeal and cance& the
king’s letters patent, when made against law, or upon untrue suggestions; and
%o hold plea of petitions, monstrans de droit, traverses of offices, and the
like; when the king hath been advised to do any act, or is put in possession
of any lands or goods, in prejudice of a subject’s right. (¥) On proof of
[*48 which, as the king can never *be supposed intentionally to do any

] wrong, the law questious not, but he will immediately jredress the in-
jury; and refers that consocientious task to the chancellor, the keeper of his
conscience. It also appretains to this court to hold plea of all personal
actions, where any officer or minister of the court is a party. (v) It might
likewise hold plea (by scire facias) of partitions of land in coparcenery, %w)
and of dower, (z) where any ward of the crown was concerned in interest, so
long as the military tenures subsisted: as it now ma{ also do of the tithes of
forest land, where granted by the king, and claimed by a stranger against the
grantee of the crown; (y) and of executions on statutes, or recognizances in
nature thereof, by the statute 23 Hen. VIIL, c. 6. (2) But if any cause comes
to issue in this court, that is, if any fact be disputed between the parties, the
<chancellor cannot try it, having no power to summon a jury; but must deliver
the record propria manu into the court of king’s bench, where it shall be tried
by the country, and judgment shall be there given thereon. (a) And when
judgment is given in chancery uion demurrer or the like, a writ of error in
nature of an appeal lies out of this ordinary court into the court of king’s
bench: (8) though so little is usually done on the common law side of the
court, that I have met with no traces of any writ of error (c) being actually
brought, since the fourteenth year of Queen Elizabeth, A. D. 1572.

In this ordinary, or legal, court is also kept the officina justiti®: out of
which all original writs that pass under the great seal, all commissions of
charitable uses, sewers, bankruptcy, idiotcy, lunacy, and the like, do issue; and
for which it is always open to the subject, who may there at any time demand
*49 and have, ex debito justitis, any writ that his occasions *may call for.
{*49] These writs (relating to the business of the subject) and the returns to
them were, according to the simplicity of ancient times, originally kept in a
hamper, in hanaperio; and the others (relating to such matters wherein the
crown is immediately or mediately concerned) were preserved in a little sack
or bag, in parva baga; and thence hath arisen the distinction of the Aanaper
office, and petty dag office, which both belong to the common law court in
<hancery.

But the extraordinary court, or court of equity, is now become the court of
the greatest judicial consequence. This distinction between law and equity,
as administered in different courts, is not at present known, nor seems to have
-ever been known, in any other country at any time: (d) and yet the difference
of one from the other, when administered by the same tribunal, was perfeotly

(u) 4 rep. 54. (v) 4 Inst. 80, (w) Co. Litt. 171. F. N. B. 63,

(x) Bro. Abr. tit. dower, 68. Moor. 565. (y) Bro. Abr. tit. dismes. 10. (s) 3 Roll. Abr, 469,
(a) Cro. Jac. 12. Latch. 112

(0) Year book, 18 Edward IIT, 25. 17 Ass. 3. 20 Ass. 47. Dyer. 315. 1 Roll. . 987. 4 Inst. 80.

(c) The opinion of Lord Keeper North, in 1682 (1 Vern. 131; 1 Equ. Cas. abr. 120), that no such writ of
-error lay, and that an injunction might {ssue against it, seems not to have been well considered.

(d) The council of conscience, instituted by John IIL King of Portugal, to review the sentence of all
"}'eﬂm .cfnrto, and moderate them by equity (Mod. Un. Hist. xxii, 237), seems rather to have been a cours
©of appe:
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familiar to the Romans: (¢) the jus pratorium, or discretion of the prator,,
being distinct from the leges, or standing laws, (/) but the power of both
oentred in one and the same magistrate, who was equally intrusted to pro-.
nounce the rule of law, and to apply it to particular cases, by the principles of
equity. With us, too, the awla regia, which was the supreme court of judi-
cature, undoubtedly administered equal justice, according to the rules of both
or either, as the case might chance to require; and, when that was broken to-
pieces, the idea of a court of equity, as gi.stin uished from a court of law, did
not subsist in the original plan of partition. For, though équity is mentioned:
by Bracton (g) as a thing contrasted to strict law, yet neither in that writer,
nor in Glanvil or Fleta, nor yet in Britton (composed under the auspices and.
in the name of Edward I, and *treating particularly of courts and their [*50]
several jurisdictions), is there a syllable to be found relating to the
equitable jurisdiction of the court of chancery. It seems, therefore, probable-
that, when the courts of law, proceeding merely upon the ground of the king’s.
original writs, and confining themselves strictly to that bottom, gave a harsh
or imperfect judgment, the application for redress used to be to the king in-
person, assisted by his privy council (from whence, also, arose the jurisdiction
of the court of requests, (IJ which was virtaally abolished by the statute 16
Car. I, c. 10); and they were wont to refer the matter either to the chancellor
and a select committee, or by degrees to the chancellor only, who mitigated
the severity orsupplied the defects of the judgments pronounced in the courts.
of law, upon weighing the circumstances of the case. This was the custom,
not only among our Saxon ancestors, before the institution of the aula regia,
(¥) but also after its dissolution, in the reign of King Edward I; (%) and,
perhaps, during its continuance, in that of Henry IL (?)

In these early times, the chief judicial employment of the chancellor must
have been in devising new writs, directed to tge courts of common law, to give.
remedy in cases where none was before administered. And to quicken the
diligence of the clerks in the chancery, who were too much attached to ancient.
precedents, it is provided by statute, Westm. 2, 13 Edw. I, c. 24, that, “ when-
soever from thenceforth in one case a writ shall be found in the chancery, and
in a like case, falling under the same right and requiring like remedy, °
*no precedent of a writ can be produced, the clerks in chancery shall [*51]
:gree in forming a new one; and, if they cannot agree, it shall be 1

journed to the next parliament, where a writ shall be framed by consent of
the learned in the law, (m) lest it happen for the future that the court of our-
lord the king be deficient in doing justice to the suitors.” And this accounts
for the very great variety of writs qf trespass on the case to be met with in.
the register; whereby the suitor had ready relief, according to the exigency of
his business, and adapted to the specialty, reason and equity of his very case.
(nil Which provision (with a little accuracy in the clerks of the chancery, and.
a little liberality in the judges, by extending, rather than narrowing, the
remedial effects of the writ), might ﬁave effectually answered all the purposcs-

(¢) Thus, too, the parliament of Paris, the court of session in Scotland, and every other jurisdiction ia-
Europe, o which we have any tolerable account, found all their decisions as well upou principles of-
equity as those of positive law. (Lord Kaims, histor. law tracts, I, 825, 830, princ. of equity, 44.)

(/) Thus Cicero: ‘' Jam illis promissis, non esse standum, quis non videt, quce coactus quis metu e~
deceptus do&‘,o p;‘om‘;.nrul gqua gquidem plerumque jure prastorio liberantur, nonnulla legibus.” Offic. L. L,

(&) To maidors coguizable In this court, Immediately befors ite dissolution, were “almost al suita, thas-
ot it S il B sl g o s, ki ol S5 i Bl ol
m&&mﬁﬂf’ rl;ht.. \tv.l't.l'::mt payment of any money for yt'lmy umpe‘."' (Smlt'h‘l c:mo:we:lm, eby»

3,07
() Nemo ad appellet aligua lite, nisi jus domé consequi non possit. 8ifus nimis severun..
m m”tumud rcgem.“'LL. . ¢ 8 s "

uaera

l(lb)).l B":lbuﬂnﬂl('h died A. D. 1182, 26 Hen. II), speaking of_the chancello fioce in

cannes o who X n. II), of_the r's Of to
verses prefixed to his polycratioon, has these lines: ¢
Hic est, qui leges regni oancellat iniquas
(m) A variety of new prgted":gw o!tawﬁ‘t‘n.?i?w b ore!::g}ovlded for, are given by this

) A {

statute of Westm. £ (n) Lamb. Archeion. 61. . 7 S8 very
2
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of a court of equity; (0) except that of obtaining a discovery by the oath of
the defendant.

But when, about the end of the reign of King Edward III, uses of lands
were introduced, (p) and though totally discountenanced by the courts of com-
mon law, were considered as fiduciary deposits and binding in conscience by
the clergy, the separate jurisdiction of the chancery as a court of equity began
to be established; (g and John Waltham, who was bishop of Salisbury and
chancellor to King Richard II, by a strained interpretation of the above men-
tioned statute of Westm. 2, devised the writ of subpasna, returnable in the
court of chancery only, to make the feoffee to uses accountable to his cestuy

ue use: which process was afterwards extended to other matters wholly
eterminable at the common law, upon false and fictitious suggestions; for
which, therefox:, the chanoeﬂor himself i§, lby statuteeld7 Rgs. II, e. 1:3, 2ir1ected
. to give damages to the party unjustly aggrieved. But as the *clergy,
{*52] 80 E;rly as t.l%e reign opril{g S]tephzn, lirtli attempted to turn their
ecclesiastical courts into courts of equity, by entertaining suits pro lmsione’
JSidei, as a spiritual offence against conscience, in case of non-payment of debts
or any breach of ocivil contracts: (r) till checked by the constitutions of
Clarendon, (s) which declared that, “placita de debitis, qua fide interposita de-
bentur, vel absque interpositione fidei, sint in justitia regis ;” therefore probably
the ecclesiastical chancellors, who then held the seal, were remiss in abridging
their own new acquired jurisdiction; especially as the spiritual courts con-
tinued (¢) to grasp at the same authority as before in suits pro lesione fidei, so
late as the fifteenth century, (%) till finally prohibited by the unanimous con-
currence of all the judges. However, it appears from parliament rolls, (w)
that, in the reigns of }:lenry IV and V, the commons were repeatedly urgent to
have the writ of subpeena entirely suppressed, as being a novelty devised by
the subtlety of Chancellor Waltham, against the form of the common law;
whereby no plea could be determined, unless by examination and oath of the
parties, according to the form of the law civil, and the law of holy church, in
subversion of the common law. But though Henry IV, being then hardly
warm in his throne, gave a palliating answer to their petitions, and actually
assed the statute 4 Henry IV, o. 28, whereby judgments at law are declared
wrrevocable unless b{ attaint or writ of error, yet his son put a negative at
once upon their whole application: and in Edward IV’s time, the process by
bill and subpeena was become the daily Pmtice of the court. ()
[*53 *But this did not extend very far: for in the ancient treatise, entitled
] diversits des courtes, (y) supposed to be written very early in the six-
teenth century, we have a catalogue of the matters of conscience then cogniz-
able by subpeena in chancery, which fall within a very narrow compass. No
regular judicial system at that time prevailed in the court; but the suitor when
he thought himself aggrieved, found a desultory and uncertain remedy, accord-
ing to the private opinion of the chancellor, who was generally an ecclesiastic,
or sometimes (though rarely) a statesman: no lawyer having sat in the court
of chancery from the times of the chief justices %horpe and Knyvet, succes-
sively chancellors to King Edward III, in 1372 and 1878, (z) to the promotion

(0) This was the opinion of Fairfax, a very learned judge in the time of Edward the Fourth. *‘ Le sud-
na (says he) ne serroit my cy soventement use come il est ore, si nous attendomus tiels actions sur
mmn et mainteinomus le jurisdiction de ceo court, et d'auter courts.” (Yearbook, 81 Edw. IV, 28.)
p) See book 11, ch. 20. (q) Spelm. Gloss. 108. 1 Lev. 242,
r) Lord Lytt-lt. Hen. I, b. 8, p. 361, note. (s) 10 Hen. IL, c. 15. Speed. 458,
¢t) In 4 Hen. 111, suits in court christian pro lasione fidei upon temporal contracts were adjudged to be
contrary to law. (Fitzh. Abr. t. Prohibition. 15.) But In the statute or writ of circumspecte agatis, sup-
posed by some to have issued 13 Edw. 1, but more probably (8 Pryn. Rec. 3i6) 8 Edw. 11, suits pro lassione
i were all wed to the ecclesiastical courts; according to some ancient copies (Berthelet stat, antig.
ndon 1531, 90 b; 8 Pryn. Rec. 836), and the common English translation of that statute, though
Lyndewode's copy (Prov. 1. 2, ¢. 2), and in the Cotton MS. (C/aud. D. 2), that clause is omitted.
(u) Yearbook, 2 Hen, IV. 10. 11 Hen. IV, 88. 38 Hen. V1, 20. 20 Edw. IV, 10.
(w) Rot. Purl. 4 Hen. 1V, Nos. 78 and 110. 3 Hen. V, No. 46, cited in Prynne’s abr. of Cotton’s records,
410, 422, 424, 548. 4 Inst. 83. 1 Roll. Abr. 370, 371, 372,
(x) Rot. Purl. 14 Edw. IV, No. 83 (not 14 Edw. III, as cited 1 Roll. Abr. 870, &c).
(¥) Tit. Chancery, fol. 296. Rastell's edit. 4. D. 1634. (%) Spelm. Gloss. 111. Dudg. chron. Ser. X.
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of Sir Thomas Moore by King Henry VIIL, in 1580. After which the great
seal was indiscriminately committed to the custody of lawyers, or courtiers, (a)
or churchmen, (3) according as the convenience of the times and the disposi-
tion of the prince required, till Sergeant Puckering was made lord keeper
in 1592; from which time to the present the court of chancery has always been
filled by a lawyer, excepting the interval from 1621 to 1625, when the seal was
intrusted to Dr. Williams, then dean of Westminster, but afterwards bishop
of Lincoln; who had been chaplain to Lord Ellesmere, when chancellor. (c)

In the time of Lord Ellesmere (A. D. 1616) arose that notable dispute
between the courts of law and equity, set on foot by Sir Edward Coke, then
chief justice of the court of king’s bench; whether a court of equity could give
relief after or against a judgment at the common law? This contest was so
warmly carried on, that indictments were preferred a%rainst the suitors, the
solicitors, the counsel, and even a master in chancery, for having incurred a

unire, by questioning in a court of equity a judgment in the court of
m bench, obtained by gross fraud and imposition. (d) This matter being
brought before the king, was by him referred *to his learned counsel *54
for their advice and opinion: who reported so strongly in favour of the [*54]
courts of equity, (¢) that his majesty gave judgment in their behalf; but not
contented with the irrefragable reasons and precedents produced by his coun-
sel (for the chief justice was clearly in the wrong), he chose rather to decide
the question by referring it to the plenitude of his royal prerogative. (/) Sir
Edward Coke submitted to the decision, (¢) and thereby made atonement for
his error: but this struggle, together with the business of commendams (in
which he acted a very noble part), (A) and his controlling the commissioners
of sewers, (i) were the open and avowed oauses, (%) first of his suspension and
soon after of his removal, from his office.

Lord Bacon, who succeeded Lord Ellesmere, reduced the practice of the
court into a more regular system; but did not sit long enough to effect any
considerable revolution in the science itself: and few of his decrees which have
reached us are of any great consequence to posterity. His successors, in the
reign of Charles I, did little to improve upon his plan; and even after the
restoration the seal was committed to the earl of Clarendon, who had with-
drawn from practice as a lawyer near twenty years; and afterwards to the earl
of Shaftesbury, who (though a lawyer by education) had never practised at
all. Sir Heneage Finch, who saucceeded in 1673, *and became after- ,
wards earl of Nottingham, was a person of the greatest abilities and [*55]
most uncorrupted integrity; a thorough master and zealous defender of the
laws and constitution of his country; and endued with a pervading genius,
that enabled him to discover and to pursue the true spirit o? justice, notwith-
standing the embarrassments raised by the narrow and technical notions which
then prevailed in the courts of law, and the imperfect ideas of redress which
had possessed the courts of equity. The reason and necessities of mankind
arising from the great change in property by the extension of trade and the

¢) erot.hul‘y. St. John, and Hatton. () Goodrick, , and Heath,

G Bigg. Brit, 4278, ag) Bacon's Works, IV, 611, 618, 632,

O V.thelockel:fpnrl. il o t‘lochan I:ep. lAp‘pgxd. 1;1 to Judge all fu dto and

*For that it appertain our ncely office only over an discern

danrm( ine such dlﬂe‘x’s:oel as at any um':a may {nd shall arise gmen our nevergf:;nm touching their
Surisdictions, and the same to settle and determine, as we in our princely wisdom shall find to most
with our honour,” &c. (1 Chanc. Rep. asgpend. 26.)

8) See the entry in the council booi July, 1616. (Biogr. Brit. 1390.)

) In & cause of the bishop of Winchester, hing & dam, King James, conceiving that the

matter affected his prerogative, sent letters to the judges not to proceed in it till himself had n first
oonsulted. The twelve judges joined in a memorial to his majesty, declaring that their compliance would
be contrary to their caths and the law; but upon being brought before the king and council, they all
retracted and promised obedience in everg such case for the future, except Sir B%\urd Coke, who said,
“that when the case happened, he would do his duty.” (Biogr. Brit. 1388.)

(%) See that article in chap. 6.

(k) 8ee Lord Ellesmere's speech to Sir Henry Montague, the new chief justice, 15 Nov. 1616. (Moore's
reports, 828.) Though Sir Edward might probably have retained his seat, if, during his supension, he
would have complimented Lord Villlers (the new favorite), with the disposal of the most lucrative
in his court. ( . Brit, 1391.)
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abolition of military tenures, co-operated in establishing his plan, and enabled
him in the course of nine years to build a system of jurisprudence and juris-
diction upon wide and rational foundations; which have also been extended
and improved by many great men, who have since presided in chancery. And
from that time to this the power and business of the court have increased to
an amazing degree.

From this court of equity in chancery, as from the other superior courts, an
appeal lies to the house of peers. But there are these differences between
appeals from a court of equity, and writs of error from a court of law: 1.

hat the former may be brought upon any interlocutory matter, the latter
upon nothing but only a definitive judgment: 2. That on writs of error the
house of lords pronounces the judgment, on appeals it gives direction to the
court below to rectify its own decree.

IX. The next court that I shall mention is one that hath no original juris-
diction, but is only a court of appeal, to correct the errors of other jurisdio-
tions. This is the court of exchequer chamber; which was first erected by
statute 31 Edw. III c. 12, to determine causes by writs of error from the
common law side of the court of exchequer. And to that end it consists of
the lord chancellor and lord treasurer, taking unto them the justices of the
king’s bench and common pleas. In imitation of which a second court of
exchequer chamber was erected bg statute 27 Eliz., ch. 8, consisting of the
justices of the common pleas, and the barons of the exchequer, before whom
[*56] writs of error may be brought to reverse judgments *in certain

suits (/) originally begun in the court of king’s bench. Into the court
also of exchequer chamber (which then consists of all the judges of the three
superior courts, and now and then the lord chancellor also), are sometimes
adjourned from the other courts such causes as the judges upon argument find
to be of great weight and difficulty, before any judgment is given upon them
in the court below. (m)

From all the branches of this court of exchequer chamber, a writ of error
lies to

X. The house of peers, which is the supreme court of judicature in the
kingdom, having at present no original jurisdiction over causes, but only upon
appeals and writs of error, to rectify any injustice or mistake of the law, com-
mitted by the courts below. To this authority this august tribunal succeeded
of course upon the dissolution of the awla regia. For, as the barons of parlia-
ment were constituent members of that court ; and the rest of its jurisdiction
was dealt out to other tribunals, over which the great officers who accompanied
those barons were respectively delegated to preside; it followed, that the right
of receiving appeals, and superintending all other jurisdictions, still remained
in the residue of that noble assembly, from which every other great court was
derived. They are therefore in all causes the last resort, from whose judg-
ment no farther appeal is permitted; but every subordinate tribunal must con-
form to their determinations; the law reposing an entire confidence in the
honour and conscience of the noble persons who compose this important as-
sembly, that (if possible) they will maﬁe themselves masters of those questions
upon which they undertake to decide, and in all dubious cases refer themselves
to the opinions of the judges, who are summoned by writ to advise them; since
upon their decision all property must finally depend. (5)

(?) See chap. 35, p. 411. (m) 4 Inst. 110. 2 Bulst. 146,

(5) In practice the house of lords, when sitting to hear appeals, is composed only of the
““law lords,” as they are called; that is, the peers who at the time hold judicial positions or
who have heretofore held such positions. Every ‘f)eer indeed has the right to be present
and participate, but it is a right which is not, and could not often with propriety be, as-
serted, since few except the law lords have any such training as would fit them for the
duties to be performed. A quorum of peers must be present, but thres is a quorum of the
house of peers, and two besides the chancellor would be sufficient to constitute this court.

32

Google



Chap. 4.] House or PrErs: Courts or Assizm, &o. 56

Hitherto may also be referred the tribunal established by statute 14 Edw.
III, . 5, consisting (though now out of use) of one prelate, two earls, and two
barons who are to be chosen at every new parliament, to hear complaints of
grievances and delays of justice in the king’s courts, and (with the advice of
the chancellor, treasurer and justices of both benches) to give directions for
remedying these *inconveniences in the courts below. This committee .5y
seems to iave been established, lest there should be a defect of justice [*s7]
for want of a supreme court of appeal during any long intermission or recess
of parliament; for the statute farther directs, that if the difficulty be so great,
that it may not well be determined without assent of parliament, it shall be
brought by the said prelate, earls and barons, unto the next parliament, who
shall finally determine the same.

XI1. Before I conclude this chapter, I must also mention an eleventh species
of courts, of general jurisdiction and use, which are derived out of, and act as
collateral auxiliaries to, the foregoing ; I mean the courts of assize and nisi

us.

pr'i‘hese are composed of two or more commissioners, who are twice in every
year sent by the king’s special commission all round the kingdom except Lon-
don and hIiddlesex, where courtg of nisi prius are holden in and after every
term, before the chief or other judge of the several superior courts; and except
the four northern counties, where the assizes are holden only once a year), (8)
to try by a jury of the respective counties the truth of such matters of fact
as are then under dispute in the courts of Westminster-hall. These judges of
assize came into use in the room of the ancient justices in eyre, justiciarii n
itinere : who were regularly established, if not first appointed, by the parlia-
ment of Northampton, A. D, 1176, 22 Hen. II, (n) with a delegated power
from the king’s great court, or awla recyia, being looked upon as members
thereof ; and they afterwards made their circuit round the kingdom once in
seven years for the purpose of trying causes. (0) They were afterwards
directed by magna carta, o. 12, to be sent into every county once a year, to
take (or receive the verdict of the jurors or recognitors in certain actions,
then called) recognitions or assizes; the most difficult of which they are
directed to adjourn into the court of common pleas to be there determined.
The itinerant justices were sometimes mere justices of assize or of dower, or
of gaol-delivery, and the like; and *they had sometimes a more general 58
commission to determine all manner of causes, being constituted justici- [*s8]
arii ad omnia placita: (p) but the present justices of assize and nisi prius
are more immediately derived from the statute Westm. 2, 13 Edw. I, ¢. 80,
which directs them to be assigned out of the king’s sworn justices, associating
to themselves one or two discreet knights of each county. By statute 27
Edw. I, c. 4, (explained by 12 Edw. II, c. 3,) assizes and inquests were allowed
to be taken before any one justice of the court in which the plea was brought;
associating to him one knight orother approved man of the county. And,
lastly, by statute 14 Edw. III, c. 16, inquests of nisi prius may be taken be-
fore any justice of either bench (though the plea be not depending in his own
court), or before the chief baron of the exchequer, if he be a man of the law;
or otherwise before the justices of assize, so that one of such justices be a
judge of the king’s bench or common pleas, or the king’s serjeant sworn.

E:} ggl.df‘l{g.”is%.& :no.s mlll?‘jggud.cioag} ftinerantes venerunt apud Wigorniam in octavis 8. Johannis
baptistae;—et totus comitatus eos admitiere recusavit. quod septem anni nondum erant elapsi, postquam

Justiciarii ididem ultimo sederunt. (Annal. Eccl. Wigorn. in Whart. Angl. sacr. 1, 4965.)
(p) Bract. 1.8. tr.1.c. 1L,

Formerly it was not necessary that the three be law lords, and if two chanced to be lay
members, and the decree under review was one made by the chancellor himself, his own
vote would affirm it, as the lay members would take no part. But now three lords of ap-
peal are required to be present in hearing every case. For the law as to this see note 1, p. 80.
(6) But now the assizes are held here twice a year. .
Vor. IL—5 88
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They usunally make their circuits in the respective vacations after Hilary and
Trinity terms; assizes being allowed to be taken in the holy time of Lent by
consent of the bishops at the king’s request, as expressed in statute Westm. 1,
8 Edw. 1, c. 51. And it was also usual during the times of popery, for the

relates to grant annual licenses to the justices-of assize to administer oaths
in holy times: for oaths being of a sacred nature, the logic of those (deluded)
ages concluded that they must be of ecclesiastical cognizance. (¢) The pru-
dent jealousy of our ancestors ordained (r) that no man of law should be
judge of assize in his own county, wherein he was born or doth inhabit; and
a similar prohibition is found in the civil law, (s) which has carried this prin-
ciple so far that it is equivalent to the crime of sacrilege, for a man to be
governor of the province in which he was born, or has any civil connexion. (f)

The judges upon their circuits now sit by virtue of five several authorities.
1. The commission of the peace. 2. A commission of oyer and terminer. 8.
A commission of general gaol-delivery. The consideration of all which belongs
[*59] ¥roperly *to the subsequent book of these Commentaries. But the

ourth commission is, 4. A commission of assize, directed to the justices
and serjeants therein named, to take (together with their associates) assizes in
the several counties; that is to take the verdict of a pecular species of jury,
called an assize, and summoned for the trial of landed disputes, of which here-
after. The other authority is, 5. That of nisf prius, which is a consequence
of the commission of assize, (u) being annexed to the office of those justices
by the statute of Westm. 2, 13 Edw. I, ¢. 80, and it empowers them to try all
u-stions of fact issuing out of the courts at Westminster, that are then ripe
or trial by jury. These by the course of the courts (w) are usually appointed
to be tried at %estminster in some Easter or Michaelmas term, by a jury re-
turned from the county wherein the cause of action arises; but with this pro-
viso, nisi prius, unless before the day prefixed the judges of assize come into
the county in question. This they are sure to do in the vacations preceding
each Easter and Michaelmas term, which saves much expense am;) trouble.
These commissions are constantly accompanied by writs of association, in
pursuance of the statutes of Edward I and II, before mentioned; whereby
certain persons (usually the clerk of assize and his subordinate officers) are
dil'ectedp to associate themselves with the justices and serjeants, and they are
required to admit the said persons into their society, in order to take the
assizes, &c.; that a sufficient supply of commissioners may never be wanting.
But, to prevent the delay of justice by the absence of any of them, there 1s
also issued of course a writ of 8i non omnes; directing that if all cannot be
present, any two of them (a justice or a serjeant being one) may proceed to
execute the commission.

These are the several courts of common law and equity, which are of public
and general jurisdiction throughout the kingdom. Ld, upon the whole, we
cannot but admire the wise economy and admirable provision of our ancestors,
in settling the distribution of justice in a method so well calculated for cheap-
ness, expedition, and ease. By the constitution which they established, all
trivial debts, and injuries of small consequence, were to be recovered or re-
[*60) dressed in every *man’s own county, hundred, or perhaps parish. Pleas

of freehold, and more important disputes of property, were adjourned
to the king’s court of commmon pleas, which was fixed in one place for the
benefit of the whole kingdom. gﬁmes and misdemeanors were to be exam-
ined in a court by themselves; and matters of the revenue in another distinct
jurisdiction. Now indeed, for the ease of the subject and greater dispatch of
causes, methods have been found to open all the three superior courts for the
redress of private wrongs; which have remedied many inconveniences, and
(q) Instances hereof may be met with in the appendix to S8pelman’s original of the terms, and in Mr.
Parker's Anggnltln. 209,

r) Stat. 4 Edw. II[, c. 8. 8Ric. I, c. & 33 Hen. VIII, o. 84 ) FY. 1,2, 8 (¢) C.9, N,
u) Salk. ¢4, L (w) See ch. 28, p. 333, @ = ) 2

Google



Chap. 4.] Courts oF Assize AND Nist Privs. 80

yet preserved the forms and boundaries handed down to us from high anti-
quity. If facts are disputed, they are sent down to be tried in the country
by the neighbors; but the law, arising upon those facts, is determined by the
judges above: and, if they are mistaken in point of law, there remain in both
cases two successive courts of appeal, to rectify such their mistakes. If the
rigour of general rules does in any case bear hard upon individuals, courts of
equity are open to supply the defects, but not sap the fundamentals, of the
law. Lastly, there presides over all one great court of appeal, which is the
last resort in matters both of law and equity; and which will therefore take
care to preserve an uniformity and equilibrium among all the inferior juris-
dictions: a court composed of prelates selected for their piety, and of nobles
advanced to that honour for their personal merit, or derivm% oth honour and
merit from an illustrious train of ancestors; who are formed by their education,
interested by their property, and bound upon their conscience and honour, to
be skilled in the laws of the country. Thisis a faithful sketch of the English
juridical constitution, as designed by the masterly hands of our forefathers, of
which the %(reat original lines are still strong and visible; and if any of its
minuter strokes are by the length of time at all obscured or decayed, they may
still be with ease restored to their pristine vigour; and that not so much by
fanciful alterations and wild experiments (so frequent in this fertile a.gAe}, as
by closely adhbering to the wisdom of the ancient plan, concerted by Alfred
and })erfeoted by Edward I, and by attending to the spirit, without neglecting
the forms, of their excellent and venerable institutions. (7)

(7) THe courts of the United States consist of the following:

1. The senate as a court-of impeachment.

2. The supreme court.

8. The circuit courts.

4. The district courts.

8. The court of claims.

6. The supreme court of the District of Columbia.

7. The territorial courts.

The court of impeachment derives its authority from article 1, section 8 of the constitu-
tion, and is sufficiently spoken of elsewhere. The judicial power generally is conferred by
article 8, section 2.

The supreme court has original jurisdiction of all cases affecting ambassadors, other
public ministers and consuls, and of those to which a state shall be a party. It also has
appellate jurisdiction from the circuit court in civil cases, where the matter in dispute
exceeds , and from the highest state court of each state, in any case where has been
drawn in question_the validity of a treaty, or of a statute of, or an authority exercised
under, the United States, and the decision of the state court has been against its validity;
also where has been drawn in question the validity of a statute of, or an authority exercised
under, any state, on the ground of its being repugnant to the constitution, laws or treaties
of the United States, and the decision of the state court has been in favor of such state
law or authority; also where the decision of the state court has been against a right claimed
under any clause of the constitution of the United Btates, or under any treaty or statute of
or commission held under the United States; it has also appellate jurisdiction from the ter-
ritorial courts where the amount in dispute exceeds $1000, except from Washington terri-
tolx, where it must exceed $2000; and from the supreme court of the District of Columbia
and from the court of claims, where the amount in controversy exceeds $3000; and in any
other case where the judgment or decree may present a constitutional question or furnish a
&recedent for a class of cases, the United States may appeal without regard to the amount

controversy.

The Unitresz 8tates circuit courts have original furisdiction, concurrently with the state
courts,of all civil suits, at common law or in equity, where the matter in dispute exceeds
$500, and the United States is a plaintiff, or an alien is a party, or where the suit is between
a citizen of thestate in which it is brought and a citizen of another state. They have exclu-
sive juriediction of all crimes and offences cognizable under the authority of the United
States, except where specially otherwise provided; and concurrent jurisdiction with the
district courts of the crimes and offences cognizable therein. Under the patent laws they
have jurisdiction in equity to restrain infringements. They havealso appellate jurisdiction
from the district courts where the matter in dispute exceeds $50.

The district courts have jurisdiction exclusively of the state courts, and concurrently with
the circuit courts, of all crimnes and offences cognizable under the authority of the United
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CHAPTER V.

OF COURTS ECCLESIASTICAL, MILITARY AND
MARITIME.

BesmEs the several courts which were treated of in the preceding chapter
and in which all injuries are redressed, that fall under ‘the cognizance of the
common law of England, or that spirit of equity which onght to be its con-
stant attendant, there still remain some other courts of a jurisdiction equally
public and general; which take cognizance of other species of injuries, of an
ecclesiastical, military and maritime nature; and therefore are properly dis-
tingunished by the title of ecclesiastical courts, courts military, and courts
maritime.

L Before I descend to consider particular ecclesiastical courts, I must first
of all in %eneral premise, that, in tﬁe time of our Saxon ancestors, there was
no sort of distinction between the lay and the ecclesiastical jurisdiction: the
countiyl court was as much a spiritual as a temporal tribunal; the rights of the
church were ascertained and asserted at the same time, and by the same
judges, as the rights of the laity. For this purpose the bishop of the diocese,
and the alderman, or, in his absence, the sheriff of the county, used to sit to-
gether in the county court, and had there the cognizance of all causes, as well
ecclesiastical as civil: a superior deference being paid to the bishop’s opinion
in spiritual matters, and to that of the lay judges in temporal. () This

(@) Celederrimo huic conventui episcopus et aldermannus intersunto ; quorum alter jura divina, alter
L popul doceto. L. L. Eadgar. c. 5.

States, committed within their several districts or upon the high seas, where the punish-
ment is not capital. They have also exclusive cognizance of all civil causes of admiralty
and maritime jurisdiction, including seizures under the laws of impost, navigation or trade
of the United States; and of all seizures on land or water under the laws of the United
States, and of all suits for penalties and forfeitures incurred under those laws. They have
also jurisdiction concurrently with the state courts and circuit courts, of all cases where an
alien sues for a tort, done in violation of the law of nations or of a treaty of the United
States; also of all suits at common law where the United States or any officer thereof, under
the authority of an act of congress, may sue; also exclusive of the state courts of all suits.

inst consuls or vice-consuls except for capital offences. These courts also have jurisdic-
tion in bankruptcy cases.

The territorial courts possess such powers as are specially conferred upon them by the
acts providing for their creation.

The supreme court of the District of Columbia is a court of general jurisdiction in law
and equity: any one of its judges may hold a district court with the powers of the other
district courts; and may also hold a criminal court for the trial of all crimes and offences
arising within the district. From the special terms held by one judge appeals may be
taken to the general term held by all or a quorum of all.

The court of claims has authority to hear and determine all claims founded upon any
law of congress or regulation of the executive department, or upon any contract, express or
implied, with the government of the United States, and all claims which may be referred
to rt by congress; also all set-offs, counter claims, claims for damages liquidated or unliqui-
dated, or other demands whatsoever on the part of the government, against any person
making claim against the government in said court.

The supreme court consists of one chief justice and eight associate justices, appointed by
the resicrent, by and with the advice and consent of the senate, during good behavior.

Tgere are nine judicial circuits, for each of which a circuit judge is appointed in like
manner and with the like tenure. The circuit courts are held by one justice of the supreme-
court and the circuit judge, or by the latter and the district judge, or may be held by any
one of the three sitting alone. here two sit together and disagree in opinion, the point
of disagreement is certified to the supreme court for its decision.

There is one district court for each state, and in some states, two or more. Each district
has a district judge ag‘pointed in the same manner and for the same term as the justices of
the supreme court. The supreme court of the District of Columbia consists of four jus-
tices, and the court of claims of five, with the like tenure. The territorial judges hold their
offices only during the pleasure of the president.
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union of power was very advantageous to them both; the presence of the
*bishop aned weight and reverence to the sheriff’s proceedings; and [*62]
the authority of the sheriff was equally useful to the bishop, by enforce-

ing obedience to his decrees in such refractory offenders, as would otherwise
have despised the thunder of mere ecclesiastical censures.

But 8o moderate and rational a plan was wholly inconsistent with those
views of ambition that were then forming by the court of Rome. It soon
became an established maxim in the papal system of policy, that all ecclesiasti-
cal persons, and all ecclesiastical causes, should be solely and entirely subjeot
to ecclesiastical jurisdiction only: which jurisdiction was supposed to be
lodged, in the first place and immediately, in the pope, b! divine indefeasible
right and investiture from Christ himself; and derived from the pope to all
inferior tribunals. Hence the canon law lays it down as a rule, that “sacer-
dotes a regibus honorandi sunt, non judicandi;” (b) and places an empha-
tic reliance on a fabulous tale which it tells of the emperor Constantine; that,
when some petitions were brought to him, imploring the aid of his authority
against certain of his bishops, accused of oppression and injustice, he caused
(says the holy canon) the petitions to be burnt in their presence, dismissing
them with this valediction: “ize et inter vos causas vestras discutite, quia dig-
num non est ut nos judicemus Deos.” I&C)

It was not, however, till after the Norman conquest that this doctrine was
received in England; when William I (whose title was warmly espoused by
the monasteries, which he liberally endowed, and by the foreign clergy whom
he brought over in shoals from France and Italy, and planted in the%:est Tre-
ferments of the English church), was at length prevailed upon to establish
this fatal encroachment, and separate the ecclesiastical court from the civil:
whether actuated by principles of bigotry, or by those of a more refined poli-
<y, in order to discountenance the laws of King Edward, abounding with the
spirit of Saxon liberty, is not altogether *certain. But the latter, if *g3
not the cause, was undoubtedly the consequence, of this separation: [*83]
for the Saxon laws were soon overborne by the Norman justiciaries, when the
county court fell into disregard by the bishop’s withdrawing his presence, in
obedience to the charter of the conqueror; (dy which prohibited any spiritual
cause from being tried in the secular courts, and commanded the suitors to
appear before the bishop only, whose decisions were directed to conform to the
canon law.(e)

King Henry the First, at his accession, among other restorations of the laws
of King Edward the Confessor, revived this of the union of the civil and
ecclesiastical courts.(f) Which was, according to Sir Edward Coke, (g) after
the great heat of the conquest was past, only a restitution of the ancient law
of England. This, however, was ill-relished by the popish clergy, who, under
the guidance of that arrogant prelate, Archbishop Anselm, very early disap-

roved of a measure that put them on a level with the profane laity, and su
jected spiritual men and causes to the inspection of the secular magistrates:
and, therefore, in their synod at Westminster, 3 Hen. I, they ordained that no
bishop should attend the discussion of temporal causes; (l) which soon dis-
solveg this newly affected union. And when, upon<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>