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certain promises required by the statute of frauds to be in writing, 159
implied contracts are such as reason and justice dictate and which
therefore the law presumes the man has contracted to perform,.. 160
of which are, 1, those arising from the nature and constitution of
ZOVETNIENt, + evuvrenresancsosssossnnsosascnscnssassonses 160
as to pay judgments, penalties, &C.,cevrveesircrcnsccccaness 160
2. those which arise from natural reason and the just construction of law, 162
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as 1. to pay quantum meruit for 1abor,.c.cieececerecccnescacass 162
. to pay quantum valebat for goods, «cecveveeeresrsociocsans 163
. to account for money had and received to the use of another, 163
. to repay money laid out and expended for one’s own use,.... 163
. to pay the balance on an account stated,.....coveiveees,. 164
. to perform one’s duty in an?' undertaking,.c.cooieneesaeecsss 165
in some cases, also, there is an implied warranty on sales, ccvceee... 166
in all these cases an action lies on the implied assumpit, eeeeeesee... 166
and sometimes an action of deceit,.crseeescsnessascsscccsccansassss 166

CHAPTER X.

Or INJURIES TO REAL PROPERTY; AND FIRST OF DISPOSSESSION OR OUSTER OF THE
FRERHOLD, . cocascensosssascosssnssasssssasosassassscnsnesssssansss 167-197
injuries affecting real property are, 1. ouster; 2. trespass; 3. nuisance ; 4. waste;
5. subtraction ; 6. disturbance,..ccccerrecstsserscssssesscccscccscess 167
ouster or dispossession may be
1. by abatement, where, on death of the person seized, a stranger enters
before the heir,...ocevesrerecacrserescrecroasacssccsescsanss
2. by intrusion, where after a particular estate is determined, a stranger
enters before the remainder man or reversioner,.....ccosesecsessee. 169
3. by disseisin, which is a wrongful putting one out of possession, ..... 169
4. by discontinuance, which is where tenant in tail or husband of tenant
in fee makes a larger estate of the land than he is entitled to,...... 171
5. by deforcement, which is where the entry was originally lawful, but
the detainer is become unlawful, covvvereneccarncenrssnocsaeess 172
the remedies for these wrongs are,
1. peaceable entry, which is applicable only to the first three cases, .... 175
and the right of which may be tolled, ....c.ccoeeeeaeiiinvieian-ass 176
and which must be made within twenty years, «c.cveveansnccseasss 178
II. actions at law, which are,
1. Writ of entry, cveeeieeeeeseedeceseosacnceascasocecsaceasess 180
2. Writ Of A55iZ€, ¢« +cteenvesroccsscsensasacscasasssecscscsssss 184
III. where the wrong doer hath gained the actual right of possession, the
remedy i8 by writ of right or other writ in the nature thereof,.. 190
the present remedy for these wrongs is by action of ejectment. 197n

CHAPTER XI.

OF D1sPOSSESSION, OR QOUSTER, OF CHATTELS REAL,c.cceeeverescsesscseessess s 198-207
ouster from chattels real is,
1. from estates by statute or elegit, for which the remedy is by assize of novel
AiSSeISiN, e eceearesecenesesoncsarasesscnassssssssssssnsesssssseess 198
2. from estates for years, for which the remedies are :
1. & writ of gjectione firme@, +eoeeeciiensessssssassssocsscsconseess 199
2. & writ quare efecit tnfra lerminem,. ... coeeevsee cacecncarcnaeses 199
the first, or action of ejectment, is now the usual mode of trying title, 200
in it the party recovers possession, and also damages,...ceeceesees.os 200
proceedings In ejeCtment,.ceeeseeasrsrccssssssscasssonsssnsssss200-205
after recovery of possession an action may be brought for mesne profits, 205
ejectment does not lie for incorporeal hereditaments except tithes,.......... 206
3. a writ quare ejecit infra terminem lies against one who has come iu under
the Wrong doeryeeseeereessececssssscsnssasrsscssasssescsssccnsses 207

CHAPTER XII.
OF TRESPASS, st ceccacocs savesscsssasscssssscsssscanasssnsassaaasasssss208-215
trespass is an injury directly and immediately injurious to the person or property
of another, and therefore necessarily accompanied with some force........
trespass to lands, signifies an entry on another man’s ground without lawful
authority, doing some damage, however inconsiderable, ............ 209
remedy, by action of trespass quare clausum fregit,c..c.ccvvesecneeres 210
to maintain which one must have both property in the soil and pos-
SESSION, cvevvennncescnrones 4 ()
where the trespass is by cattle, they may be distrained damage feasant, 211
in some cases an entry on another’s lands is justifiable,....... .00 000 212
but if the person entering abuses his privilege, he becomes trespasser
ab I‘nitio,lll.'.llll'..lI.l.'I'...'...'..Il...l'.‘lll.llI.l. 213
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CHAPTER XIII. PAGE
OFNUISAN’CE, ........... Ceereeees I 4 s SV
nuisances are: 1, publlc OF COMMON ; 2, Private, cveeveresssecoseseoeses aus . 216
a private nuisance is anything done to the hurt or nnnoysnoe of the lands, ten-
ements or hereditaments of another,........ 4 (i
this may be,
1. to corporeal hereditaments, «veevveeerinnesans cecscncenessanss 216

2. to incorporeal hereditaments, as by obst.ructmg a way, &c., «..... 218
the remedies for private nuisances, besides that by abatement are:

1. by action on the case for damages, ...... cerenrenne cececsescssesss 220
2. by assize of nuisance, in which damages may be recovered and the
nuisance abated, ....ccc00iiana., ceereseenaans cesereneeses 221
3. by writ quod perrmttat PTOSIErnNeTe e s veevncennsiasnsronaannness 221
but an action on the case is now the sole remedy, ............... . 222
CHAPTER XIV.
OF WASTE, sevevnunssesarsenacansnnacacocasaceacnns ceseven cesscneneneeess223-229
waste is a spoil or destruction in lands or tenements, being either voluntary or
PerIMISSIVE, 40 eeesveoncranssoneronanssscsessesssncssaansoans cevennes 223

to be injured by waste, one must have an interest in the estate, «..co0veeaas 223
which may be either a present interest (as by right of common), cesese 224

or an interest in remainder or reversion,....eececoee ceescesseees 224
the remedies are,
1. preventive by writ of estrepement,...c.ccoeiviviencnse, cesesvvees 225
or by injunction in equity, «..coceiiiiiiiiannn ceentenreeee ceeees 227
2. corrective, by writ of waste, to recover the place wasted and damages, 228
for which an action on the casc is now substituted, ........ ceeess220n
CHAPTER XV.

OF SUBTRACTION, +eve euureresesessssecssonuancnnans P | % 11

subtraction is when one who owes services to another withdraws or neglects to
perform them, «oeceersnerieeerieraeseosracesoassocesesnnccssans 230

this may be, 1. of rents or other services due by tenure ; 2. of those due by
custom, .................................................. . 230

of those due by tenure, the geneml remedy is by dlstress, ceeseens seens 231
other remedies are, 1. action of debt ; 2. assize; 3. writ de consuetudin-
tbus et servitiis ; 4. writ of cessamt 5. wnt of right sur disclaimer, 231
to remedy the oppression of the lord, the tenant has, 1. writ ne injuste

vexres ; 2. Wrlt Of MESNE, . v eeerrsvesineesonsossrncncanssse cesee 234
of those due by custom, the remedies are, 1. writ of secta ad molendinum, &e.,
2. action on the case, ceeeevesenss £ 11
CHAPTER XVI.
OF DISTURBANCE, seoceevesacnnsssnosesoons tssssseassesessacnnsssscssasssss236-253
disturbance is a hmdermg or disquieting the owner of an incorporeal hereditament
in his regular and lawful enjoyment of it, ceccviueaennnn. cesveness 236
I. disturbance of franchises is remedied by action on the case, .o....... . 236

II. disturbance of common, which may be, 1. by intercommoning without
right; 2. by surcharging the common; 3. by enclosure, or obstruc-
tion, for each of which is appropriate remedy, cesesassseeess237-241

111. disturbance of ways is redressed by action on the case, ..vevevesan... 241
IV. disturbance of tenure has the like remedy, cvoveevvnecsoess veereneees 242
V. disturbance of patronage, is the hindrance of a patron to present his clerk
10 & benefice,e e iseesncseessesssansenanscsocsnsacssonns veeess 242
for which there were various remedies, of which quare impedit is the
present,..... ceseesssnessastanres ceeseseeirenetnesanasnsrans 246-253

CHAPTER XVII.

OF INJURIES PROCEEDING FROM OR AFFECTING THE CROWN,e.aee sovesoocsesso254-269
These are 1. Where the crown is aggressor; 2. where the crown is the sufferer,.. 254

the maxim that the king can do no wrong,...ceeeeeevaenss cosessnsesecece 204
injuries to rights of property by the crown are remedxed
1. by peuuon of right, grounded on facts set forth in the petition,..... . 256

2. by monstrans de droit, when the right already appears, and is cstab-
lished,..cevu.n. G eeeseseecetrsossctetesensearsntonsonasas eees 256
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injuries to the rights of the crown are redressed :
1. by the usual common law actions,..cciceceeeesescesssassnscensaes 257
2. by inquest of office, to recover possession,........ tecessverceennss 258
3. by scire facias, to repeal the king’s letters patent or grant,...... eees 261
4. by information in the exchequer to recover monies or chattels, or to
obtain damages for wrongs to the possessions of the crown,....... . 261
5. by writ of gquo warranto, or information in the nature thereof, when
offices, franchises or liberties are usurped, .....0.0. Ceesirsianses 262
6. by mandamus, to admit or restore a person entitled to a place or oﬂice 264
or to compel elections, &€ ,eceeeeretereiiinnnnenns teecerssocens 265
recapitulation : completeness of the remedies given for Wrongs,.eeeeeveases..265-269

CHAPTER XVIII.

Or THE PURSUIT OF REMEDIES BY ACTION; AND, FIRST, OF THE ORIGINAL WRIT, 270-278
the common pleas, the original court for civil actions,.ec.eeviveciecnnianaieass 271
the king’s bench and exchequer have now concurrent Jurlsdlctlon generally, . 271

of the orderly parts of a suit the first is the original writ from the court of

chancery, ...ceeececennenencenons esessssecans chesones cereenenes 272
which is either optional or peremptory,.c.cceeeeiesieveeccccncsncscsss 272
return thereof, .. eiieseiecsscesccsesccscasasssncasnssonnssess 2715278
the four terms of COUrt, ccccceeeececansssasasasscccassscanssnncene 275
CHAPTER XIX. )
OF PROCESS, eovvvance-sass eeeecessaseesaensaesssesancanasettiatasaasaras 279-293
after the original writ comes process, or the means of compellmg the defendant to
BPPCAT, cceeverecocscncrvacnssonanns ceevenrennes N 279

this includes, 1. summons 2. writ of a.tta(.hment or pone, sometlmes the first
process; 3. writ of dwlnngas, 4. capias ad respondendum, and testatum
capias, or, instead of these, in the king’s bench, the bill of Middlesex
and writ of latitat, and in the exchequer, the writ of guo minus ; 5.
the alias and pluries writs ; 6. the exigeat, or writ of exigi facias, pro-
clamations and outlawry ; 7. appearance and common bail ; 8. arrest
9. special bail, first, to the sheriff and then to the action,........ 279-292

for all which a writ of summons is now substituted in ordinary cases.

CHAPTER XX.

OF PLEADINGS,c0s0cess teetesateteasasesssaesosaneaceessternanans cresssse 203-313
pleadings are the mutual altercations between the plamuﬁ' and defendant, formerly
oral, but now in writing,....coieeiiiiriiiiieiiiiiiiiiiiiiai,

I. the dechrnuon, narratio or count, which is an a.mphﬁcatlon of the original
writ, with the addition of time and place of the injury,ceeeveecesonses. 293

the venue in which is in some cases local, ceoveeveenenss sesesoee eeesss 204

it may contain several counts,.......... Ceesretceastetenctnacnsannes . 295

of non-pros, retrarit and discontinuance, «eeeeeeses. ceresenssanes..205, 206

II1. the defence, claim of cognizance, imparlance, view, oyer, aid-prayer, voucher,

or parol demurrer,.e..coe.... secsecesacsaanasessensse cesseses.207-301

II1. the plea, which is either dilatory or to the action,.....cceveveeccnasaas. 301
dilatory pleas, merely to delay or put off the suit, are:

1. to the jurisdiction of the court,...cccouvevnenn. P - {1 |

2. to the disability of the plaintiff, «c..vceceiiiiaiicinianen.s, 301

3. in abatement of the writ or counts,e....... erteveecens ceeses 302

these must be verified and-pray judgment, &c.,eccvvieceees....302, 303
pleas to the action either confess the complaint in whole or in part as in

tender and Set-0ff)cceeviieeciiieciiitieiiateitirittessaineass 303
or totally deny the cause of complsmt as the general issue or special

plea in bar,........ Sesenecesesstatetrctennetaretnanns 305, 306

instances of special pleas,...cceeeeeiiareterorcniesnanesss 306 308

the qualities of a plea are, 1. that it be bmgle 2. direct and positive and
not argumentative ; 3. with convenient certainty of time, place and
persons; 4. answering the plaintifi’s allegations in every material

point, und 5. 8o pleaded as to be capable of trial,....cecz000enen. 308
special pleas must advance some new fact not mentioned in the declarn-
tion, and are bad if only amounting to general issue,........ 309

they may give color to the plaintiff, +oooveerieecirrneeniiianas.s 309
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IV. the replication of the plaintiff, which may be followed by rejoinder, sur-
rejoinder, rebutter and sur-rebutter, ...... cessssssesnaseserscacesse 310

concerning departure, new assignment, duplicity, &c., veeaveeeaees . 310-313

CHAPTER XXI.

OF ISSUE AND DEMURRER, sev.veeeve  aeveannsorecoansssscossonnrscsnsass s 314-324
issue is either upon matter of fact or matter of . - 1 1 &
issue of law is called a demurrer, and it admits the facts to be true, as stated,

but denies their legal suﬂiciency,................................. 314
this issue is tried by the court, «..ccevivierececneeereenenesa...315, 323
issues of fact are to be tried by jury,.....c.coieaviiiinnaiiiiii, ceren... 315

new matter after issue joined may be pleaded puis darrien continuunce, .... 316
pleadings were formerly in Norman or law-french, and then in Latin, but now in
English, ceveeeeninnnerinniinaeretieiaiiiinnaes toetsttnsenncsenass.317-328

CHAPTER XXII.

Op THE SEVERAL SPECIES OF TRIAL,.tueeeerecerotcsccccsconcssvaccnncssssessd25-348
the uncertainty in legal proceedings discussed,eceeveeecensrocecersesessss 325330
trial is the examination of the matter of fact in issue,cecevuivcrereencsvessee. 330

the several species are :

1. by the record, where matter of record is in issue,.eeceeeeeveesieces 331
2. by inspection, or examination, which is by the court, where the mat-

ter in issue is the evident object of the senses, .v.ovvvvieeeiaen... 331
3. by certificate, where the evidence of the person certifying is the only

proper criterion of the point in dlcpute, tettestestenennens seeses 333
4. by witnesses, which is only used on writ of dower, where the death

of the husband is denied,eceeieveeesiorotceneeesracscsecsennees 336
5. by wager of battel, now abolished,...ccoeeeiieiicniniaianiaa., 337
6. by wager of law, also now abolished,.c.couvveainiiiiiiiiiiiin,.. 341

CHAPTER XXIIIL

OF THE TRIAL BY JURY,. teveccessctascssvanccscsccsasscasssanssssasnnsanss340-385
trial by jury, called also trial per pais, or by the country,.......ceveeivieene.. 349
is of two kinds, extraordinary or ordinary,.....ceceieeiiiinnnn. ceeene .. 351
the first is by the grand assize in writs of right, and by the grand jury in
writs of attaint,........ - 13 |
in the ordinary jury trial the process is:
1. the venire facias to the sheriff to summon jurors,............0.00. 352
with the subsequent compulsive habere corpora, or distringas, ..... 354
if the sheriff be not indifferent, the process issues to coroners or
elisors, ...vveennnanens tereenieens Ceeereniasesasians cerenees 354
. the carrying down the record to misi Privs, «oooes P . 11
. the sheriff’s return of common or special jurors,............ ceeaee 35T
. the challenges, which are to the whole array or to the polls,........ 358
jury de medietate ingue@,.o.ooevreriirineeiiiciisieieninnieneass 360
challenges to the poils are either propter honoris respectum, propter
defectum, propter affectum, or propter delictum,.............361-364
. the tales de circumstantibus to fill the jury,............ ..., eeeee 364
. the swearing of the jury,................... Ceeaasennsasens eess 365
. the presentation of the case on the evndence.... - 111
which must relate to the fact or point in issne,..ccvevvinnevaa... 367
evidence is of two kinds, by proofs, or by the prlvate knowledge of
the jurors, ............ tecseteetsiecenttasiacenassssnasaass 307
proofs are either written or by parol,.....ceevviiiiiiiiiiien... 367
the best evidence the case will admit of is always required, if to be
obtained,..ccveiiiiiiiiiiiiieiieciciiiieiettneinniesaasss 368
witnesses are brouo'ht in by subpeena ad testificandum,........... 369
infamous and interested parties are excluded,.....c.c00veeeneneea. 369

= SO

=R

one credible witness generally sufficient,..oviveveanniiieeenana.s 370
proof may be positive or circumstantial, ...oooviiiiiiiiiiiiiiee. 371
swearing of the witness; exceptions, .ccoceieieerececaeneis vonn 372

demurrer £0 eVideNnce, coveseecserssscessssnccessssossesssacass 373
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judge’s summing up, ceoeee.es P T
verdict, general or special, cc.cccveeecccccontrsrnnncennanssd’5-379

general considerations regarding jury trials, coceeeeeeensoeccrncinsanss 379-385

CHAPTER XXIV.

OF JUDGMENT AND ITS INCIDENTS, ecveeuanss ceeseanes .. 1. [ . 1) |
return of the postea, ....ccvivieennernnnnnnns Gearresseresens sesesessiaacs 386
judgment may be suspended or arrested, «ccciiiiiiiiiiiiiiiiiiiaiiiieeiaae, 386

1. new trial may be granted for matter extrinsic the record, ......ccv..., 387
as for misbehavior of party or jury, excessive damages, &c., cesess 387
for which cause must be shown by affidavit, if the matter was not ap-

parent to thejudge, ....ccoviviiiieeiiennanans P 1) |
and terms ma {)e Inposed,...ceneiiereiiiiaeiienetieieessasaianns 392

2. judgment may be arrested for cause apparent on the record,....o.-c0e.. 393

a8 where declaration does not pursue the writ, or is msuf’ﬁclent, eeass 393
but certain defects in the declaration are cured by verdict,........ 394
and if the issue be immaterial, repleader may be awarded,........ 395

- judgments are the sentence of the law pronounced by the court upon the matter
contained in the Tecord,. ....cvvevnerertereiieseacersesssnnassensanes 395

they are either, 1. upon demurrer 2. on verdict ; 3. by confession or default

4. upon nonsuit or TELYAXIL, e vevveeseesceisacsonesononcanonns ceeneses 395
they are also, 1. mterlocutory, 2. ﬁnal,...................... crseees. 396
warrants of attorney to confess judgment,.....ooeeunnnen. ceseeerianas 397
writ of inquiry to assess damages,...ccciiiiiieiioannnen sessesecsouee .o 398
costs or expenses of suit are now the necessary conse uence of judgment,... 399
but the king generally neither pays nor receives them,.coovvveuenen. . 400

case of executors, &c., and paupers,.............................. 400

CHAPTER XXV,

OF PROCEEDINGS IN THE NATURE OF APPEALS,...ccevacecone P (1 3 § §
proceedings in the nature of appeals from judgments are:
1. a writ of attaint (now superceded) to impeach the verdict,......... - 402
2. & writ of deceit in the common pleas to reversea _]udoment there had by
fraud or COllUSION,«ecveecrseeerevarrssctosncssossvesasocavasaaranne 405
3. a writ of audita querela, to dlscharge a Judgment by matter that has smce
happened,....... Cesesinscsianvetetntsesnnnes O 1
4. a writ of error to some superior court of appeal,..... tesesssecnsssnannane 407
which is only upon matter of law appearing on the face of the pro-
ceedings, ..o oveeventananaans cesesecavecetnctitesaeraseceenan e
and slight mistakes and errors are cured under the statutes of amend-
ments and jeofails.....oevvennes sesssctesnsesessansrscnnss 407
history of these statutes,.. CeeessBeteeannansanass .. 407—410
writs of error are to the king’s bench from all inferior courts of record 410
formerly also from the common pleas and the court of king’s bench
inIreland,................................ ....... veeasenene 410
they are now from the three superior courts at Westminster to the
exchequer chamber,......ccovviieiiiana... tesesaarsesnanen 410n
and from the exchequer chamber and the superior courts of Ireland
to the house of Iords,.e.evieeessesescecscsecsasssesnsasses. . 41ln

CHAPTER XXYVI}

OF EXECUTION, ctvveraceerevasasonnnns 3 P 9553
execution is the putting the sentence of the law in force,...ccecceeenenncenccess 412
1. when possession of any hereditament is recovered the execution i an

habere facias seisinam possessionem, &C.,.evveneresennencecrananinnns . 412

IL. in other actions where something specml is to be done, a specml writ is

awarded according to the nature of the case,cccecvecccrcececcoce.s 413

as in nuisance, replevin, &€.,ccevenneaeees TP ) -

ITI. when money is recovered the writ is either,

1. a capias ad satisfaciendum against the debtor’s body,.c.ccceaeecee.. 414

or in default thereof, a scire facias against his bail, ......e00ee.. 416

2. & fieri facias, against his goods and chattels,..c.cccevvcvecanscsscecey 417

3. a levari facias, agrinst goods and profits of 1ands,eeecececacasceess 417
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4. an eligit, against goods and the possession of lands,........... eeses 418

5. an extendi facias, and other process, on statutes, recognizances, &c.,
against the body, lands and goods,........ cesnecas ceseecnsens 420425

CHAPTER XXVII.
Or PROCEEDINGS IN THE COURTS OF EQUITY,.eevetteceeocannnns ceesssneeacess426-455
matters of equity which belong to the peculiar Jurmdlcuon of the court of

chancery are:
1. the guardianship of infants,.c.cceevieertiesietcesnecccesecsnnnsnsass 427

2. thecustmiyof:dlotsandlunatlcs, ....... cerens tesesssscsncsesesseeess 427
3. the superintendence of charities,......oceeeneeennn, cressecesreses.. 428
4. jurisdiction in bankruptcy, now taken aWay,...cciceeesenticiiiaenan.. 428

gsome peculiar equity causes are heard in the exchequer and duchy court of
Lancaster,.cooveeiaieieiiiiiiitiieiiiit it tiree e ceese 429
equity in its true and genuine meamn«r is the soul and splrlt of all law,...couents 429

to set law and equity in opposition to each other will be found either wholly or {o
a certain degree erroneOUS,«.eeceeeeecesctorncsosessscsosnsnnnsnns cesnsas . 430

that equity follows the law; that both interpret the law according to its spirit;
that both have the same object; that both follow rules and precedents, and
observe the same rules of property, evidence, &c.,uveverevanannns cerseene 430436
the essential differences between the courts of equity and of law are
1. the mode of proof, by a discovery on the oath of the party, which gives
jurisdiciion in matters of account and fraud,.......c..c0vivennn eeees 437
2. the mode of trial, by depositions taken in any part of the world......... 438
3. the mode of rehef by giving a more specific and extensive remedy
thanca.nbehadmcourtsoflaw,.... ................ ceseenen. 438
examples, specific performance, setting aside deeds, enJommg waste, &c., 438
4. the true construction of securities for money by considering them
merely as a pledge,.ccvereriiiiiisniinines tiiaiaen Ctesriecnneans 439
5. the execution of trusts under nearly the same rules as would govern
the estate at 1aw,.coveineiineneenneanns P : & 1
the proceedings in & suit in equity are:
1. the bill of complaint, in the nature of a declaration,.......... cereseese 442
which must bring all interested parties before the court,...covveeeenn.. 442
2. the subpoena, followed, if nec-ssary, by attachment, &c., to compel
APPEATANCE,..cvesasensorsscssanss ceeretebesennesrtirnsotnuns .
or against corporations, a diStTingas,...eeeeeeesscrssccesossesansss 444
« APPLATANCE, ..o cssseoscsavessosnssesnnsssasassssstsssnssnsasssnsssns 445
. demurrer, which corresponds to that at law,.....coevvieiiiieaiennaa.. 446
. pleas, either to the jurisdiction, to the person, or in bar,......... ceeeees 446
. answer, which is given upon oath,......cveiieiiienirinisnannns cenens 446
but defendant may plead, answer and demur to dlﬂ‘erent parts of
the same bill,e o eeereineeiieneceiceeeerocetesocesasacsascns .
. exceptions to answer for insufficiency,........ ..., B I = ]
. amendments of bill, bill of supplement, of revivor, of mterpleader, &e.,.. 448
. hearing upon bill and ANSWOr,.e0teeeecssnnss Y £ 1
. replication and issue,..... creeraees Geeetecetictasensnrsssensessanas 448
. examination of witnesses upon interrogatories,.....ce.... creensssene .o 449
publication of examinations,...ececeeerieieteaceecracerisaosonss 449
bill to perpetrate testimony,....... Citiesecettitecaacncsenceennans 450
12. hearing of the cause upon evidence,....... B P ceseens 450
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of a human creature,...cooeerecereienarierenneannnes eseevenasses 177
which is either justifiable, excusable OF felOniOUS,« eeaveeesrvonnonaneneeeas 177
justifiable homicide s, )
1. such as is owing to unavoidable necessity, without any will, intention, or

v b O

© -1

desire, inadvertence or negligence in the party killing,............. . 178
as when done by command of the law,......ccveveereencnnes ceesees 178
or to prevent Some AtroCiouUs CriMe,...ceecee sececsseoccase eesssees 179
2. such as are committed for the advancement of public justice,
as where an officer kills one that assaults or resists him,........ veeese 179
or one charged with felony is killed in the endeavor to arrest him,...... 179
or where persons are killed in dispersing a mob,.............. ceeeesse 180

or where jailor or officer kills the prisoners who assault him,.......... 180
or where the trespassers in parks, &c., will not surrender to the kecpers, 180

but in all these cases the killing must be an apparent necessny, . 180
formerly, where one was killed in trial by battle,sc.e.voveeieennnn. . 180
3. such as are committed for the prevenuon of any forclble and atrocious
cnme,.................... crecssesncsss 180
a8 where one is slain who attempt.s robbery, murder or burglary,. essess 180
or in the defence of chastity, ..coveversnnrscocronnans ceserees cesess 180
in all these cases the slayer is &ult.less and npt punishable,...cccceveeeee.. 182
excusable homicide is,
1. per infortuniam, or by misadventure,....cccvceieieireccccenns ceeeses 182
but if this occur in consequence of an idle, dangerous and unlawfal sport
or other act it is manslaughter,...cccoveoee... Cesesecsns eececenss 183
2. se defendendo, or in se-defence,....viieeiieiiiiiiiiiiiiiaa., 183
but here it must appear that the slayer had no other poss1ble (or prob-
able) means of escaping from his assailant, ... ........ tesecctananes 184
this head includes defence of one’s fnmlly,. teeessscscsscnssesntnasas 186
also the case where both parties are innocent, as shipwrecked persons
contending for the same plank,....... creteeresrsesssenns ceseeses 186
in these cases there was formerly forfeiture of goods,...c.cvvvvcasnn ceeees. 188
felonious homicide is the killing of a human creature without Justlﬁcatlon or ex- 188
cuse, «.... Ceetseseretentatoitonns esessacennreesenseacacescsirane

this may be self-murder, pumshed by lgnommous burial and forfeiture of
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Or Houicipr — (eontinued.) PsGR-
or killing another, which is either mavslaughter or murder,....ec..00vv..s 190
manslaughter is the unlawful killing of another without malice express or im- .

£ R P L
wl?nleh is euher voluntary or INVOluNtAry,ececeecevaeerasessaascansoesese 191
instances of the first, where in a sudden tight one kills another, or the hus-

band slays one taken in adultery with his wife,..cecvceviiocereenaee. 191
instanoes of the second, where one kills another ia doing a lawful act negli-

ly or in an unlawful MANNET, ceee veieniaatanaesenenscacnones eees 192

“these homicides felony, but not capital, generally,....c.c.... cosnscaseesses 193
murder is the unlawful killing by one of sound mind and memory of any reason-
ble ereature in being, and under the king’s peace, with malice aforethought,

express or nmpbed, .............. tesescecersansessstseassacsenres 195
express malice is where one with deliberate mind and formed deslgn, doth kill

ANOLher, cevecicecrtersanens PP £ 14

and this exists when one kills another in a duel, ..... ceeseseseessa.s 199

and where one upon & sudden provocatlon beats another in a cruel and
unusual wmanner,........ O L )

the malice need not be towards the person killed in particular, «coo.... 199
malice is implied without proof in case of deliberate killing, or killing with-

OUt ProvOCALION, «.vevveerecucnsperascronsconss cevesscerosassss 200

and where one kifls an officer in the performanee of his duty,....coeee. 200

and where one is killed in the attempt to commit & felony,...c.cccc0e. 200
parricide is the murder of one’s parents or children,........c..0000 ceeveses 202
petit treason is the murder of the master by the servant, the hu&band by the

wife, or his superior by an ecclesiastical person,...... ceceseessecass 203
the distinetion between which and murder is now abolished,.......... 204n

CHAPTER XV.

OF OFFENCES AGAINST THE PERSONS OF INDIVIDUALS, ccceevecsssoascescosssss205-219
offences against the persons of individuals are :
1. mayhem, or the vioiently depriving another of the use of such of his mem-
bers as may render him the less able in ﬁghting to def‘end himself or

A0NOY his BAVErRATY, e eestenesseesrestonsoresntosscssnscsnsacass 205

which includes loss or disabling of a ha.nd finger, eye or foretooth, . 205

to which offence may be added malicious shootmg at ANy ONe,..ccvees.s 207

2. forcible abduction and marriage or defilement of females, «¢ccveueannnns 208
and taking away female child under sixteen years of age from parent or

BUATian, e eiiciecnenerisncccnssanes essessescnnscccsasassesass 209

3. rape, or the carnal knowledge of 8 woman, forcibly and against her wxll,. 210
which a male infant under fourteen is presumed incapable of committing, 212

forcible violation of a harlot is rape,...coevueess Geecsvareasnanes eeees 213
evidence of the party ravished,.c.ceeecieiinciircensacenrienananeas 213
4. the crime against nature,....c.oeeeeeeoeas ceesesasonaan Cetecerecaienae 215
all which offences are felonies, cveeverereeatrssncescesees esssseeses 216

5, 6, 7. assaults, batteries and wounding, which are pumshableas misdemean-
OFS, covecscns S eas e esensesenntecaesnetntbear st eresntasnannoe . 216
of which beatmg a clerk in orders or clergymen is more severely punished, 217
8. false imprisonment also a misdemeanor,.....coceeeeesneesesenas ceseess 218

9. kidnapping, or the forcible abducting or stealing away of a person from his
own country and sending him into another,.ccs.vveeseaaienacsacsnaas 219

CHAPTER XVI.

OF OFFENCES AGAINST THE HABITATIONS OF INDIVIDUALS, sovcccncaccasanssass220-228
offences more lmmedlately affecting the habitations of individuals, are arson and
burglary,......oeeie e tcesereeatasctestaanasesans 24 1
arson is the mahcxous and wilful burmng of the dwelhng -house of another, .... 220
1. out-houses which are parcel of the dwelling, though not contiguous, are
Subjects Of BIBOM,.evurerrcerscereosecnreanresssosasnsncases eeee 221
also, a barn filled thh hay or corn, or a stack of corn by the old com-
LATIIEY 1 |
the house must be the house of another,.v.veeeeieeereinesensnencess 221
2. the attempt to burn a dwelling is not arson, but the consuming of any part
is sufficient, ........... cess s
but malice is essemial,....................................--.----. 222
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OF OFFENCES AGAINST THE HABITATIONS OF INDIVIDUALS — (continued.) rian.
the offence is felony,.oo.eeveeeeriieiiinirnseiiasnsncnnonnss cesees 222

burglary is the breaking and entering by night into a dwellmg-house with intent
tocommltnfelony, ........................... ceercesscacarnaanans 224

1. it is night when there is not daylight enough begun or left to discern a
man’y face withal,....vooiiieiiiiiiiieeninnas teseerereceersacess 224
2. the offence may be committed in a church,cc.ve ceveeirinniieennanann. 224

and inany house where a man rwldes, though he may be temporarily ab-

-7 |1 R T R R TR T X R T s
and in any bmldlng inclosed with the house b the salne conmon fenﬁe, .o 225
a chamber in college or inn of court, &c., is lhe occupant’s mansion,.... 225
tents and booths not dwelling houses, though the owner lodge there,.... 226
3. there must be both a breaking and an ENLrY,ceeteenernsencneccnaas cees 226
the removal of any obstruction to entering is a sufficient breaking,...... 226
the entering & chimney, or getting in by fraudulent artifice,c........... 226

the entry with any part of the body, or with an instrument held in the
hand, is sufficient,....coieiiiicieriiireitseestoecncnrrostscaanns 227
4. the intent must be to commit either a common-law or statutory felony,.. 228

CHAPTER XVII.

OF OPFENCES AGAINST PRIVATE PROPERTT, e ovarnnnnns™ e seieessenes evenees229-250
offences more immediately affecting the property of individuals are:
1. larceny, which is either simple or compound,....cc ciiviiiiiiennnnnnen 229
simple larceny is the felonious taking and carrymg away of the personal
goods of another, ........ Ceeceteseticinsectrannns cessenacnnana . 229
the taking must be against the owner's consent ........... cerseeess 230
and breach of trust is not larceny, .o..oovuviiiiiiinnn.n. cesneeeess 230
but embezzlement by servants is inade felony,.............. ceeeen 231, 234

the taking of one’s own goods to defend another is felony in some cases, 231
any removal of the goods, though the thief does not make off with them,

18 a sufficient carrying away,.....c...c.0viiaa. ceranees cereeens . 231
the intent must be felonious, ....ccvveveiererennsss tesessscseeness 232
the property must be the personal goods of another cestecceesasieacas 232
annimals fere nature, unreclaimed, not subjects of larceny genenlly,. . 235
but domestic animals (except dogs and the like) are,.cec.e. cesssees ees 236
80 may be the property of unknown persons......... cresrecnaansas .o 236
the offence is a felony at common lnw, .......................... 237
compound larceny has all the properties of the other, with the sggrava-

tion of a taking from one’s house or person,........ tessestseersanne
larceny from the person is:

1. by privately stealing, cceccovsueennass P ]
2. by open and violent taking, whlch is robbery,. ceescssessssees 243
the taking must be complete,. N cese os ..o 243

and from the person, or from one s presence, and be accompllshed
by menaces or violence, «.o.e0vee ceresseraseseesencanas . 243
the value is immaterial, .cocvevnceee coevess ceetosasennne 243

the taking must be by force or a previous putting in fear, .... 243
2. malicious mischief to property from wanton cruelty or revenge, ......244-247
3. forgery, or the fraudulent making or alteration of a writing to the preju-

dice of another man’s right, ........ Geceserecssesennseeressannns
the statutes for the punishment thereof,....... tesessssssacasees.248-250
CHAPTER XVIII.
OF THE MEANS OF PREVENTING OFFENCES,.ccvveeccees secsessnsensasessssees201-257

preventive justice consists in obliging persons suspected of future misbehavior to
give pledge or securities for keeping the peace or for good behavior, ...... 251
the security consists in being bound in a recognizance in a certain sum, to be

void if the condition is observed,.......... tetesesssetrecnncttnonannaas 252
the condition may be to keep the peacc generally, or partlculnrly, also thh
regard to the person craving the security, .............o0e ceeresnne 253
if the condition 1s broken, the recognizance is estreated and sent up to the
exchequer for Suit, ceveruieiiiiiii coiiiiiiiiiiiieiiiane veses 253
any justice of the peace may demand such security,...ceevveueenereaenees 253
or the superior courts may take it, v.vvveevverveicns sue teessannne 253

femes covert and infants give security by their friends and not in person,.... 254
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Or tHE MEANS OF PREVENTING OFFENCES — Scontmued ) rion.
the security is discharged 1. by demise of the king; 2. by death
of the principal before forfeiture; 3. by order of the court on

cause; 4. if granted on private acconnt by release, &c.,...... 254
any justice may ex officio bind parties to keep the peace who make af-

fray in his presence, &c.,.ioienieniiiiiiiiiiiiiiiiiine, .. 254
and private parties may swear the peace against others, where
there is just cause to fear injury, «.... ..... sesene ceeniane . 255
what will constitute a breach of the recognizance, .....ccovvun. 255
any justice may bind over to the good behavior any that be not of good
fAME, «teveveennnecetonrecsssasssssscsasasasscssscsnsanne 256
how the recogmzance may be forfeited,ceeeeseesacasscnnes ceeee 257
CHAPTER XIX.
OF COURTS OF A CRIMINAL JURISDICTION,+sessvsssassss -asenscssccasscssess258-279
courts of criminal jurisdiction are either of a public and general jurisdiction, or
only of a private and special jurisdiction,........ccovenuee teveneas ceessees 2068

criminal courts of public and general jurisdiction are,
1. the high court of parliament, which may by bill attaint persons or inflict

paing and penalties, «ooeeerrieee virinirereteeiiosessorsssanacnns . 259

and the commons may impeach before the lords a commoner for high mis-
demeanors, or a peer for any Crime,cveeeessrocesscssracossasaseas 259
* proceedings on impeachment,...ccieereeerecesssonsosassonsoranaes 260

2. the court of the lord high steward, for the trial of peers for treason, felony
Or IisSprisison of €ither, cesssveeecetseceietossessnccnssoessnscnes 261
the trial being by peers upon mdlctment pre‘ 1ous|y found, «eoveveinnss 262

all the peers being summoned except the bishops,...ceasecreceeeee... 263
3. the court of king’s bench, which takes cognizance of crimes of all grades,. 265
4. the court of chivalry, now disused, «covveveeeeeneresaannsaass vesseene 268
5. the high court of admiralty, having cogmzance of offences on the sea, or on
the coasts out of the body of any county, &c., cceevzes cveeaecenss 268
the powers now transferred to the central criminal court,e..eeeeeens. 2697
6, 7. the courts of oyer and terminer and general goal dellvery, cesesensaees 269
8. the court of general quarter sessions of the peace,..... cesvenaanse cesane . 271
9. the sheriff s tourn or great court-leet of the county,c..cceeeeeervaierans 273
10. the court-leet, or view of frankpledge, ........ ceerriseateititiieanees 273
11. the court of the coroner, to enquire concerning deaths in pnson or sudden
or violent deaths, eecveeeuteiosrasecsaeassnsssesasssosssssscronne 274
12. the court of the clerk ofthe market, ....eveeriienieoncsansossinnacees 275
criminal courts of a private and special Junsdlcuon are,
1. the court of the lord steward, treasurer or controller of the king’s house-
hold, «evvvveeinivniinnnann, D 276
2. the court of the lord steward of the kmg‘s houeehold or in his absence, of
the treasurer, controller and steward of the mnrshalsea, ............... 276
3. the courts of the two universities,.ss... 1

CHAPTER XX.

OF SUMMARY CONVICTIONS, ecetosasacsesasssncssannsssssascsasssscsssseanss 280-288
summary convictions, except in case of contempts are unknown to the common
JaW, ciiiieiinnnnninocnns thees sessesecesaseceassrenasecssans veees 280
in these there is no intervention of a jury, eecececsstereincisecsncenss.s 280
these are allowed,

1. in cases of offences against the revenue l1aws,....oeceeceececccsces. 281
2. in cases of vagrancy and other disorderly offences, eecovevecnncnnn, 281
& summons in these cases i8 requiSite,ccececesccsccccecsrscsscescscesneess 282

to this head may also be referred,

3. the punishment of contempts of court by attachment, ..... cevssness 283
the power to do which is an inseparable incident to every superior
COUTt, sevevesocsas-onas O 286
if the offence be in the presence of the court it may be pumshed with-
out further proof or examination, ........ Ceeresraraaaassnnns 286
in other cases & party is generally ruled to show cause, and examined
on interrogatories,.eoeeeeecness T
and if convicted may be fined and imprisoned, ...... cevesensvesss 287
but if he clears himself by his answer he is discharged, .......... 288

Vor. II.—1v
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CHAPTER XXI FAGR
OF ARREBTS,.cccvercesncrarnsonnscsane Cresesiessasatassesnasnssasssesass.280-203
an arest is the npprehendmg or restrsining one s person, in order to be forthcom-
ing to answer an alleged or suspected Crime, eooiveeciasenneeninacennes 289
it is made, in general,
1. by warrant, which, in extraordinary cases, may be granted by the
privy council or secretaries of BIae, c.vcaceeceacrnresesecacs.. 289
but ordinarily by justices of the peace,cccceevencae.cenrecscanes. 290
and upon cause sdown 0N OAthyeecscecencsoressransssescccceess 290
form of the warrant ; which must be under seal,ceeoveerecvaaes.. 201
a general warrant to apprehend all persons suspeeted or gmlty of
crilne, nnmmg none, i8 VOid,cceeecererancsesecensascocscscass 291
if the warrant is fair on its face the officer is justlﬁed in executing it, 291
2. by officers without warrant, which may be by a justice in case of fel-
ony or breach of peace in his presence,.......cveiieiriioien.. 202
or by sheriff or coroner, of any felon in his eounty, ............. . 299
or by constable, in case of breach of peaee in his view, or of felony
actually committed, or dangerous woundmg,. cteecsssrsssenanes

or by watchmen, of all offenders, cooceveesrnrinsncesennas cesase 292
3. private persons and officers present at the cormission of & felony must
arrest the felon,......coveveveivenssocncens

and may justify breaking doors for the purpose, ........... o eeee 203
and upon probable suspicion in case of felony sctually committed

may arrest the supposed felon, ......oooieuniennns . 293

4. hue and cry is the old common-law process of pursuing, with hors and
voice, felons and such as have dangerously wounded another,.... 204
which may be raised by precept of a justice, or by a peace oﬂicer,

any person knowing of a felony,........... ceveresinanas ceeess 294
and those prosecuting it have the same powers as under & werrant,. 294
rewards sometimes offered for arrests,........ cerescssncesacssnss 295

CHAPTER XXII.

Or C“xlTIENT ON Bm. .‘D..l"‘.l‘l...l.ll .Cl...'..l...‘.l'.l."’..l...w&mo
when & person is arrested, he is taken before 8 justice and examined,.cccoee.... 296
Ee charges prove unfounded, he is discharged, ....cc.o coiviiierinne.. 296

ot.herwxse, he is committed for safe custody, or held to bail,.ceen seeeve... 297

bail must not be refused in beilable cases, wor excessive bail required, ...... 297
anciently all felonies were bailable, but statutes make some exceptions,...... 298

s prisoner committed to awaijt trial is to be treated with the utmost humanity, 300

CHAPTER XXIII.

Or taE SEVERAL MODES OF PROSECUTION, ccuivevirncnsscireasnnnceaccnsssa.301-316
prosecution of offenders is either with or without the previous finding of the fact
by inquest or grand jury,............ e - 1)
the first is either by presentment or indictment,......cccceveee.. ceveesasss 301
a presentment, properly speaking, is the natice taken by a grand jury of an
offence from their own knowledge or observation, ...co- -evevereareennns 301
an inquisition of office is the act of a jury sumimened by the proper officer to
inquire of matters relating to the crown,......coivveeneseeiianees. 301
as in case of felo de se, deodands, &e.,..o0eeeeeiiiiaiiiiiiienieiaa., 301
an indictment is a written accusation of crime, preferred to and presented upon

oath by & grand jury,....cccviieisreicnseieiinieiacciicencnnees, 302
which is a trbunal of not less than twelve nor more than twenty-three, 302
who are charged by thegd , and proceed upon evidence,............ 303
and inquire only for the body of the county,..cccrceveeceracecenease.. 303
they return a bill not a true bill, or & true bill,..........cvveoiaaa. 305

twelve must concur in ﬁndmga. bill,eeeiiieienenccsscsinceasscnnness 306
indictments must be certain as to person, place, time, and offence,...... 306
though time and place are generally immaterial,.c.coceveeeeeeo... 306
informations are either at suit of the king and a subject jointly, or at suit of
the king alone,..... Cesesceantinens cessasssescrsscssrsvaresesens 308
the first are a sort of gui tam action,...................... ..... eeess 308
the second are either filed, ez officio, by the attorney-general, or are on
the relation of some private person or commeon informer,....cseeeee0 308
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Or THE SEVERAL MODES OF PROSECUTION — (continued.) Pacn.

the trial must be by jury of the county of the offence,.ccecvvieceeaea. 309
these informations are confined to misdemeanors;..ccieececcasesccacsse 310

informations in the nature of ¢uo warranto are employed instead of the writ
Of thal NAME,.csueevrreeesescanntsssssaassoncesssssssacsanssns PP 312
formerly there might be an appeal, or a criminal sccusahon by a private sub-
ject against another, demanding punishment on account of the partic-

ular injury suffered by a crime,....... Geeetesarreertaassenns ceeses 312
which could be had in case of larceny, rape, arson, and murder, ....... 314
trial on which was a bar to indictment, but an appeal might be had after
acquittal on indictment,...... teescscsensactsesesetteasrnnttoanans 315
the king could not pardon in case of appeal, but the appellee might re-
lease,..coeererracinneiniranens creasessecsscessrans N 316
CHAPTER XXIV.
OF PROCESS UPON AN INDICTMENT, ¢vcovevcnsesacnas .. § £ S
process to bnng in an offender, when indicted in his absence, is by venire facias,
distress infinite, capias, and, if he absconds, outlawry, ............c..uin 318
the punishment of outlawry is forfeiture, and, in treason and felony, conviction
of the offence charged,.. oeeveviererenenrreereonoissocans soenenenens 319
by certiorari the indictment and proceedings may be removed into the king’s bench
before trial,eseeeeieue ieiiein iiiiiiiitiiiiitiiiiiiiiiiiaiianaa 320

which is done, 1. to determine the vahdlty of proceedlngs 2 to obtain an
impartial trial; 3. to plead a pardon; or, 4. to obtain process of outlawry, 320
in case of a peer the indictment is transmitted on certiorari into parliament, 321

CHAPTER XXV.

OFP ARRAIGNMENT AND ITS INCIDENTS, caceeeerarecsocatncscacsnsecsenns eeeees322-331
arraignment is calling the prisoner to the bar of the court to answer the indictment, 322
when arraigned the indictment ig read to him, and it is demanded whether he
is guilty or not guilty,....cccveeennn.. S oo oee 323
if he makes no answer, or answers foreign to the purpose, or, after pleading
not guilty, refuses to put himself upon the counery, he is said to stand

TULE, . oo eeetnenisceneensssnscnrnssnns cesssesesnns ceessaes ceees 324
which in treason, petit larceny and misdemeanors was equivalent to con-
2 0612 1o 1 T, 325
in other cases the prisoner was subJected to the pcme forteet dure cevess 325
torture illegal in England,.......c.oiviveiina..n ceeee ssssvansse eees 326
now if the prisoner stands mute a plea of not gullty i entered,.......... 324n
if he pleads guilty, judgment is awarded,......cccvenenn. ceeresesscasena .o 329
if he confesses and accuses another to obtain pardon, he is called an approver, 329
CHAPTER XXVI.
Or Prea AND [ssUs,....... Ceriteeeeaes Ceecestessencacsaactncsaseresneranans 332-341

the defence of the accused is made either by, 1. plea to the jurisdiction; 2. de-
murrer ; 3. plea in abatement; 4. special plea in bar; 5. general issue,.. oo 332
formerly plea of sanctuary and benefit of clergy,..coceiiicniininaecnen.a. 332
plea to the jurisdiction is when an indictment is taken before a court that h&th no
cogmunceoftheoﬂ'ence, ....................... seaccesesassresesasssnss 333
demurrer admits the facs, but denies that in law a crime is charged, ccccoevereen 333
which, if adjudged against the prisoner in case of felony, he shall plead over, 334
Pplea in abatement is principally for misnomer, and must show how the defect may
be remedied,..cceeiiieiieneians D Geasessessessscctrccccns 334
special plea in bar is sither autrefois acquit, autrefois convict, autrefots attaint, or a
Pardon,..ccecccriciiiniaianennn Ceseteseesetansasanssassssnasssssss335-338
which if found against the prisoner he may plead not guilty,..... sesesnenias 338
the general issue is the plea of ROt guilty,.cccveiirciiaeaccersanencscnrsceensss 338

CHAPTER XXVII.

OF TRIAL AND CONVICTION,.veveeeveoseosaarossacasasnanss teeesesnessnnesses342-3064
formerly there were methods of trial not now allowed ..... - 21

1. tried by ordeal,.. co.eiiiiiiiiiiiiiennns tesevenseneennennenensss342-315

2. trial by the corsned or morsel of execration,..ccoeeiieanane PN eeees 345

3. trial by battle, . eceevueeens cevarnssnrssenessscesnnnses ctesssaecaes . 346
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OF Tr1AL AND CONVICTION — (continued.)
the methods now in use are:

4. in the court of the lord high steward when a peer is capitally indicted,.... 348

5. trial by jury secured by magna charta, ..oeeeeersecetcocscascesscsecees 349

the advantages of which consldered S {1

the process to obtain jury,.....ooeee coae B 1,11

the prisoner entitled to a copy of the indictment,........cc0iuueaa... 351

and list of witnesses against him,.......... - 11 ¢

and compulsory process for his witnesses,o.veeeeseen... ceseess 351

the jury consists of twelve, who must be sworn,..... tesesesssrsacnse 352

challenges may be had either by the crown or the prisoner; 1. to the

array; 2. tothe polls,...covuenuenniiisnniianen L 1314

an alien may have a jury de medietate except in treason, ..cc.oovouu... 352

at common law the prisoner may have 35 peremptory challenges, ..353, 354

PAGIL

if by reason of challenges the jury be not full a tales is issued,........ 354
the prisoner is now, t %‘Aeough not formerly, allowed a full defence by

counsel in all caSeS,..oovvvierrrrereissnansssssocsccanans cesenns 355n

the doctrine of evidence generally the same as in civil cases, ...c...... 356

but in treason and misprision of treason two witnesses are required, 356

presumptive cvidence of felony to be admitted cautiously,........ 358

the witnesses for the prisoner now examined on oath, ...... cieees 360

the verdict of the jury is either, 1. general, guilty or not guilty, or 2.
special, setting forth the facts and praying the judgment of the
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COMMENTARIES

ON

THE LAWS OF ENGLAND.

- BOOK THE THIRD.
OF PRIVATE WRONGS.

CHAPTER L

OF THE REDRESS OF PRIVATE WRONGS BY THE MERE ACT
: OF THE PARTIES.

AT the opening of these Commentaries (#) municipal law was in general de-
fined to be, “a rule of civil conduct, prescribed by the supreme power in a state,
commanding what is right, and prohibiting what is wrong.” (5) From hence,
therefore, it followed, that the primary objects of the law are the establishment of
rights, and the prohibition of wrongs. And this occasioned (¢) the distribution
of these collections into two general heads; under the former of which we have
already considered the rights that were defined and established, and under the
latter are now to consider the wrongs that are forbidden, and redressed by the
laws of England.

*In the prosecution of the first of these enquiries, we distinguished *
rights into two sorts: first, such as concern, or are annexed to, the per- [*2]
sons of men, and are then called jura personarum, or the rights of persons;
which, together with the means of acquiring and losifly them, composed the first
book of these Commentaries: and secondly, such as a man may acquire over ex-
ternal objects, or things unconnected with his person, which are called jura
rerum, or the rights of things : and these, with the means of transferring them
from man to man, were the subject of the second book. I am now, therefore,
to proceed to the consideration of wrongs; which for the most part convey to us
an idea merely negative, a8 being nothing else but a privation of right. For
which reason it was necessary, that before we entered at all into the discussion
of wrongs, we should entertain a clear and distinct notion of rights: the con-
templation of what is jus being necessarily prior to what may be termed inju-
ria, and the definition of fas precedent to that of nefas.

Wrongs are divisible into two sorts or species: privale wrongs, and public
wrongs. The former are an infringement or privation of the private or civil
rights belonging to individuals, considered as individuals; and are thereupon
frequently termed civil injuries : the latter are a breach and violation of pub-

{a) Introdue. § 2,
(b) Sanctio justa, jubens honesta, of prohibens contraria. Cic. 11. Philipp. 13. Bract, l. 1,¢. 8.

(c) Book 1, ch. 1,
1



2 REDRESS BY ACT OF THE PaRTY. [Book IIX

lic rights and duties, which affect the whole community, considered as a com-
munity ; and are distinguished by the harsher appellations of crimes and mis-
demeanors. 'To investigate the first of these species of wrongs, with their legal
remedies, will be our emnlovment in the present book; and the other species
will be reserved till the ~exz$ or concluding volume.

The more effectually to accomplish the redress of private injuries, courts of
justice are instituted in every civilized society, in order to protect the weak from
the insnlts of the stronger, by expounding and enforcing those laws by which
rights are defined, and wrongs rohibited. This rem‘egy is therefore princi-
[*3] Ppally to be sought by application to these *courts of justice; thatis, b

civil suit or action. For which reason our chief employment in this boo

will be to consider the redress of private wrongs, by suit or action in courts
But as there are certain injuries of such a nature, that some of them furnish
and others require a more speedy remedy than can be had in the ordinary forms
of justice, there is allowed in those cases an extrajudicial or eccentrical l—Eind of
remedy; of which I shall first of all treat, before I consider the several remedies
by suit: and, to that end, shall distribute the redress of private wrongs into
three several species: first, that which is obtained by the mers act of the parties
themselves ; secondly, that which is effected by the mere act and operation of
law; and, thirdly, that which arises from suif or acfion in courts, which con-
gists in a conjunction of the other two, the act of the parties co-operating with
the act of law. ’

And, first, of that redress of privafe injuries, which is obtained by the mere
act of the parties. This is of two sorts: firsty, that which arises from the act of
the injured party only; and, secondly, that which arises from the joint act of
all the parties together: both which I shall consider in their order.

Of the first sort, or that which arises from the sole act of the injured party, is,

I. The defence of one’s self, or the mutual and reciprocal defence of such as
- stand in the relations of husband and wife, parent and child, master and ser-
vant. In these cases, if the party himself, or any of these his relations, (1) be
forcibly attacked in his person or property, it is lawful for him to repel force by
force ; and the breach of the peace which happens, is chargeable upon him only
who began the affray. (d) For the law, in this case, respects the passions of the
human mind ; and (when external violence is offered to a man himself| or those
to whom he bears a near connexion]) makes it Jawful in him to do himself that
[*4] immediate justice, to which he *is prompted by nature, and which no pru-

dential motives are strong enough to restrain. It considers that the future
process of law is by no means an adequate remedy for injuries accompanied with
force ; since it is impossible to say to W(il&t wanton lengths of rapine or cruelty out-
rages of this sort might be carried, unless it were permitted a man immediately

(d) 2 Roll. Abr. 346. 1Hawk. P. C. 13}

(1) In the defence of one's self, or any member of his family, s man has a right to employ
all necessary violence, even to the taking of life. Shorter v. People, 2 N.Y. 193; Yates v.
People, 32 N. Y. 509 ; Logue v. Commonwealth, 38 Penn. St. 265; Pond v. People, 8 Mich.
150; Maher v. People, 24 IIl. 241. But except where a forcible felony is attempted against
person or property, he is always to avoid such lamentable consequences if possible, and he can-
not justify standing up and resisting to the death when the assailant might have been avoided
brretreat. People v. Sullivan, 7 N. Y. 396. But when a mau is assaulted in his dwelling, he
is under no obligation to retreat; his house is his castle, which he may defend to any extrem-
ity. And this mneans not simply the dwelling-house proper; whatever at the common law is
within the curtilage is entitled to the same protection. Pond v. People, 8 Mich. 150. And ip
deciding what force it is necessary to employ in resisting the assault, 8 man must act upon the
circumstances as they appear to him at the time, and he is not to be held criminal because on
a calm survey of the facts afterwards it appears that the force employed was excessive. See
the cases cited above; also Henton v. State, 24 Texas, 454 ; Schiner ». PeoPle, 23 Il 17; Pat-
ten v. People, 18 Mich. 314. In the last case it was held that where a man’s dwelling, in which
was his mother in feeble health, was assailed by rioters, and he had reason to believe that the
noise and threats of the assailants endangered iis mother’s life, he had the same right to em-
ploy force to quell the riot that he would have had to defend his mother against an actual

attack upon her person.
p)



Chap. 1] RecaprioN : RE-ENTRY. 4

to oppose one violence with another. Self defence, therefore, as it is justly
called the primary law of nature, 8o it is not, neither can it be in fact, taken
away by the law of society. In the English law, particularly, it is held an excuse
for breaches of the nay even for homicide itself: but care must be taken,
that the resistance does not exceed the bounds of mere defence and prevention;
for then the defender would himself become an aggressor.

II. Recaption or reprisal is another species of remedy by the mere act of the
party injured. This happens, when any one hath (f;prived another of his
property in goods or chattels personal, or wrongfully detains one’s wife, child,
or servant: in which case the owner of the goods, and the husband, parent, or
master, may lawfully claim and retake them, wherever he happens to find them;
g0 it be not in a riotous manner, or attended with a breach of the peace.(¢) The
reason for this is obvious; since it may frequently happen that the owner may
have this only opportunity of doing hims&f justice: ﬁis goods may be after-
wards conveyed away or destroyed; and his wife, children, or servants, con-
cealed or carried out of his reach; if he had no speedier remedy than the
ordinary process of law. If, therefore, he can 8o contrive it as to gain possession
of his property again, without force or terror, the law favours and will justify
his proceeding. But, as the public peace is a superior consideration to any one
man’s private property; and, as, if individuals were once allowed to use private
force as a remedy for private injuries, all social justice must cease, the strong
would give law to the weak, and every man would revert to a state of nature;
for these reasons it is provided, that this natural right of recaption *shall [*5]
never be exerted, where such exertion must occasion strife and bodil
contention, or endanger the peace of society. If, for instance, my horse 1s taken
away, and I find him in a common, a fair, or a public inn, I may lawfully seize
him to my own use; but I cannot justify breaking open a private stable, or
entering on the grounds of a third person, to take him, except he be feloniously
stolen ; () but must have recourse to an action at law. (2)

ITI. As recaption is a remedy given to the party himself, for an injury to his
personal property, so, thirdly, a remedy of the same kind for injuries to real
property, is by entry on lands and tencments, when another person without any
right has taken possession thereof.(3) This depends in some measure on like

(e) 8 Inst, 134. Hal. Anal. § 46, (/) 2 Roll. Rep. 55, 56, 206. 2 Roll. Abr. 565, 566.

(2) [In the case of personal property improperly detained or taken away, it may be retaken
from the house and custody of the wrongdoer, even without a previous request; but unless
it was seized or attempted to be seized forcibly, the owner cannot justify dnin% any thing
more than gently laying his hands on the wrongdoer in order to recover it; 8 T. R. 78; 2
Roll. Abr. 56, 208; id. 565, pl. 50 ; 2 Leonard, 202; Selw. N. P. tit. Assault and Battery; nor
can he without leave enter the door of & third person, not privy to the wrongful detainer,
to mklg _‘his goods therefrom. 2 Roll. Abr. 55, 56, 208; id. 565, I, pl. 2; Bac. Ab. Tres-

g, F. '
Pﬂi’or can he lawfully enter npon the lands of a third party who is not a wrongdoer for
the purpose of retaking his own property: Heermauce v. Vernoy, 6 Johns. 5; Blake v.
.lizer(;mg:r) 14 id. 406; and his attempt to do so may be resisted by force. Newkirk ». Sabler, 9

arh. 652.

(3) {With respect to land, and houses also, resumption of possession by the mere act of the
garty is frequently allowed. Thus, if & tenant omit at the expiration of his tenancy, to

eliver up possession, the landlord may legally, in his absence, break open the outer door and
resume possession, though some articles of furniture remain therein; and if the landlord put
his cattle on the land, and the tenant distrain them as a damage-feasant, he may he sued.
1 Bing. R. 158; 7 T. R. 431, 432; 1 Price R. 53; Andr. 109; 6 Taunt. 202. If the landlord, in
resuming possession, be guilty of a forcible entry with strong band, or other illegal breach of the
peace, be will be liable to an indictment. 7 T. R. 432; 3id. 295; 6 Taunt. 202; 8 T. R. 364,
403. But the circumstance of the owner of property using too much force in regaining pos-
session, but taking care to avoid personal injury to the party resisting, will not euabﬁa the
latter to sue him. But if any unnecessary violence to the person be used in rescuing or
defending possossion of real or personal property, the party guilty of it is liable to be sued.
8 T.R. 293):’ id. 78; 1 Saund. 298, n. 1. So, a3 the law allows retaking of the possession of
land, it alzo sanctions the due defence of the gossession thereof ; and therefore, though if one
enter into my ground, I must request him to depart before I can lay hands on him to turm

3



5 REDRESS BY ACT OF THE PARTY. [Book IIL.

reasons with the former; and like that, too, must be peaceable and without
force. There is some nicety required to define and distinguish the cases, in
which such entry is lawfnl or otherwise; it will therefore be more fully con-
sidered in a subsequent chapter ; being only mentioned in this place for the sake
of regularity and order.

IV. A fourth species of remedy by the mere act of the party injured, is the
abatement ov removal of nuisances. (4) What nuisances are, and their several
species, we shall find a more proper pluce to inquire under some of the sub-
sequent divisions. At present Fe shall only observe, that whatsoever unlaw-
fully annoys or doth damage to another is a nuisance; and such nuisance
may be abated, that is, taken away or removed, by the party aggrieved thereby,
80 as he commits no riot in the doing of it. (¢) If a house or wall is erected
so near to mine that it stops my ancient lights, which is a privafe nuisance,
I may enter my neighbor’s land, and peaceably pull it down.(‘;:;‘ Or if a new
gate be erected across the public highway, which is a common nuisance, an
of the king’s subjects passing that way, may cut it down and destroy it. (s
[*6] *And the reason why the law allows this private and summary meth

of doing one’s self justice, is becaunse injuries of this kind, which ob-
struct or annoy such things as are of daily convenience and use, require an im-
mediate remedy, and cannot wait for the slow progress of the ordinary forms of
justice.
(g) 5 Rep. 101. 9 Rep.55. () Salk. 459. (%) Cro. Car. 184.

him out, yet if he refused I may then push him out, and if he enter with actual force I need not
ﬁrstlreéuestllsnéni to be goune, but may lay hands on him immediately. 8 T. R. 78; 1 Salk. 641;
see 1 Bing. 158.

(4) [Thaus, in case of a pubdlic nuisance, if a house be built across a highway any person may
pull it down ; but it is a general rule, that the abatement must be limited by .its necessity, and
no wanton or unnecessary injury must be committed. 2 Salk. 458. As to private nuisrance
they also may be abated; and therefore it was recently held, that if & man in his own soi
erect a thing which is & nuizance to another, as by stopping a rivulet, and so diminishing the
water used by the latter for his cattle. the party injured nay enter on the soil of the other and
abate the nuisance, and justify the trespass; and this right of abatement is not confined merely
to a house, mill, or land. 2Smith’s Rep. 9; 2 Rol. Ab. 565; 2 Leon. 202; Com. Dig. Pleader, 3
M. 42; 3 Lev. 92.

As to cutting trees, “if the boughs of your trees grow out into my land, I may cut
thet;:.” Per Croke, J., Rol. Rep. 394; 3 Buls. 198; Vin. Ab. Trees, E. and tit. Nuisance, W,
2, pl. 3.

'i!he abater of a private nuisance cannot remove the materials farther than necessary; or con-
vert them to his own use. Dalt. ¢. 50. And =0 much only of the thing as canses the nuisauce
should be removed ; as if & house be built too high, only so much of it as is too high should be
pulled down. 9 Rep. 53; God. 221; 2 Stra. 638.)

Any obstruction to a navigable river is a nnisance, whioh any citizen having oocasion to use
the river for the passage of his vessel may lawfually remove. Inhab. of Arundel v. McCulloch, 10
Mass. 70. And the permission of the town to create the obatraction will not preclude the abate-
ment. Id. But that which the legizlature of the state permits cannot be a publio nuisance :
Williams v. N. Y. Central R. R. Co., 18 Barb. 222; wunless the ission is exceeded : Ronwick
v. Morriz, 7 Hill, 575; Hinchman ». Railroad Co., 2 Green, N. J. 75; it may nevertheless be a
private nuisance, as where a dam erected by legislativo act floods the landz of an individual, in
which case he may abate it. State v. Moffett, 1 Greene, Iowa, 247. Generally a legislative act
permitting the construction of a bridge or dan across a navigable stream is a camplete protection
to the structure. Commiwnwealth r. Breed, 4 Pick. 460; Depow v. Trustees of W. and E. Canal,
5 Ind. 8; Dover v. Portsmouth Bridge, 17 N. H.200. Except where the river constitutes a high-
way for foreign or inter-state commerce, in which case the regulations which congress might pre-
scribe would be supreme: See Columbus Ins. Co. v. Peoria Bridge Co. 6 McLean, 72; United
States v. New Bedford Bridge, 1 Wood. and M. 401; Wheeling Bridge Case, 13 How 518. A
statutory penalty or other remedy for abating a private nuizance does not exclude the private
remedy. etmore v. Tracy, 14 Wend. 250; Stato v. Moffott, 1 Greene, Iown, 247. But in exer-
cising the right to abate. as little injury is to be done as possible. Moffett v. Brewer, id. 348.
Aud if the nuisance consists in occupying a building for an unlawful purpose, it seems that this
does not justify tearing down the bm]dinﬁ: Welch . Stowell, 2 Dong. Mich. 332 ; though if the
occupation is such as to breed disease, it has been held that it might be destruyed if necessary.
Meeker v. Van Renasselaer, 15 Wend. 397.

As to the right to abate ﬁﬁvate nuizances in general, see, further, Dimes ». Petley, 15 Q. B.
276; Jones r. Williams, 11 M. and W. 176; Davies v. Williams, 16 Q. B. 546; Hyde v. Grahau,
1 H. and C. 598. Indianapolis v. Miller, 27 Ind. 3%4. :
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V. A fifth case, in which the law allows a man to be his own avenger, or to
minister redress to himself, is that of diséraining cattle or goods for non-pay-
ment of rent, or other duties; (5) or, distraining another’s cattle, damage-
Jeasant, that is, doing damage, or trespassing, upon his land. The former
intended for the benefit of landlords, to prevent tenants from secreting or with-
drawing their effects to his prejudice; the latter arising from the necessity of
the thing itself, as it might otherwise be impossible at a future time to ascertain
whose cattle they were tﬁat committed the trespass or damage.

As the law of distresses is a point of great use and consequence, I shall con-
sider it with some minuteness: by inquiring, first, for what injuries a distress
may be taken; secondly, what things may be distrained ; and thirdly, the man-
ner of taking, disposing of, and avoiding distresses.

1. Ang, first, it is necessary to premise, that a distress, ( _73 districtio, is the
taking a personal chattel out of the possession of the wrongdoer into the cus-
todrf of the party injured, to procure a satisfaction for the wrong committed.
1. The most usual injury, for which a distress may be taken, is that of non-

ayment of rent. It was observed in a former book, (k) that distresses were
Incident by the common law to every rené-service, and by particular reservation
to rent-charges also; but not to rent-seck, till the statute 4 Geo. II, c. 28,
extended the same remedy to all rents alike, and thereby in effect abolished all
material distinction between them. So that now we may lay it down as an
universal principle, *that a distress may be taken for any kind of rent in ]
arrear; the detaining whereof beyond tﬂe day of payment is an injury to [
him that is entitled to receive it.(6) 2. For neglecting to do suit to the lord’s
court, (!) or other certain personal service, (m) the lord may distrain of com-
mon right. 3. For amercements in a court-leet a distress may be had of common
right ; but not for amercements in a court-baron, without a special prescription
to warrant it. ('ng 4. Another injury, for which distresses may be taken, is
where a man finds beasts of a stranger wandering in his grounds, damage-

easant; that is, doing him hurt or damage, by treading down his grass, or the
ike; in which case the owner of the soil may detain t?xem, till satisfaction be
made him for the injury he has thereby sustained. 5. Lastly, for several duties
and penalties inflicted by special acts of parliament (as for assessments made by
commissioners of sewers, (0) or for reliegof the poor,) ( pg] remedy by distress
and sale is given ; for the particulars of which we must have recourse to the
statutes themselves: remarking only, that such distresses (¢) are partly analogous
to the ancient distress at common law, as being repleviable and the like; but

(§) The thing itself taken by this process, as well as the process itself, is in our law-books very fre-
quently called a distress.

(k) Book II, ch. 3. (1) Bro. Abr. tit. Distress, 15. (m) Co. Litt. ¢7. (n) Brownl. 86.
(o) Stat. 7 Ann. ¢. 10, (p) Stat. 43 Eliz. ¢. 2. (g) 1 Burr. 539.

(5) [As to distresses in general, see Gilbert on Distresses, by Hunt; Bradby on Dist.; Com.
Dig. Distress; Bac. Ab. Distress; Vin. Ab. Distress: 2 Saunders, index, Distress; Wilkinson on
Replevin.

Accepting a note of hand, and giving areceipt for the rent, does not, till payment, preclude,
the lanl()llor('l from distraining ; and so if the landlord accept a f)ond; but a judgment,
obtained on either of such instruments, would preclude the right of distress. See Bull. N. P,
182. An agreement to take interest on rent in arrear, does not take away the right of distress.
2 Chit. R. 245, Where there are rents for which the party cannot distrain, although he may
have an assize, yet remedy may be had in equity. Per Comeyns, B. Exch. Trin. 5 and 6 Geo. -
II; 1 Selw. N. P. 6th ed. 673. But where an estate has been. let without in any way fixing the
amount of rent, the only remedy is by action.] .

(6) [But to entitle a party to distrain there must be a rent due in the legal sense of that word.
One man may be in possession of another's house or land, with his consent, and may be bound to
render him such a sunt for the use and oceupation of it as ajury shall deem a proper equiva-
lent for the rent; but if there be no actual demise, nor any contract for a demise amounting to
&s much, and no fixed rent has been agreed on or paid, the owner cannot distrain; for in his
Avowry to an action of replevin for such distress he would be bound to state an actual tenancy
and the definite torms of it, which it would be imposgible to do under ruch a relation as above
supposed. Kegan v. Johnson, 2 Taunt. 148; Dunk v. Hunter, 5 B. and A. 322.]
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more resembling the common law process of execution, by seizing and selling
the goods of the debtor under a writ of fieri facias, of which hereafter.

2. Secondly ; as to the things which ma‘y be distrained, or taken in distress,
(7) we may lay it down as a general rule that all chattels personal are liable to
be distrained, unless particularly protected or exempted. Instead, therefore of
mentioning what things are distrainable, it will be easier to recount those which
are not 8o, with the reason of their particular exemptions.(r) And, 1. As every
thing which is distrained is presumed to be the property of the wrongdoer, it
will %ollow that such things wherein no man can have an absolute and valuable
[*8] Sroperty (a8 dogs, cats, rabbits, and *all animals fere nafure) cannot be

istrained. Yet if deer (which are fer® nature) are kept in a private
inclosure for the purpose of sale or profit, this so far changes their nature, by
reducing them to a kind of stock or merchandise, that they may be distrained
for rent.(s) Whatever is in the personal use or occupation of any man, is for
the time privileged and protected from any distress; as an axe with which a
man is cutting wood, or & horse while a man is riding him. But horses draw-
ing a cart, may (cart and all) be distrained for rent-arrcre; and also, if a horse,
though a man be riding him, be taken damage-feasant, or trespassing in
another’s grounds, the horse (notwithstanding his rider) may be distrained and
led away to the pound. (¢) (8) Valuable things in the way of trade shall not be
liable to distress. Asahorse standing in a smith shop to be shoed, orin a common
inn ; or cloth at a tailor’s house; or corn sent to a mill or market. For all these
are protected and privileged for the benefit of trade; and are supposed in com-
mon presumption not to belong to the owner of the house, but to his cus-
tomers. (9) But, generally speaking, whatever goods and chattels the landlord

(r) Co. Litt. 47. (s)Davis v. Powell, C. B. Hil. 11 Geo. II. (t) 1 Sid. 440.

(7) [Besides the rules in the text, it is a maxim, of law, that goods in the custody of the law
cannot be distrained; thus goods distrained, damage-feasant, caunot be distrained: Co. Litt.
47, a; so goods taken in execution: Willes, 131: but the goods so taken must be removed
from the premises within a reasonable time, or they will not be protected, 1 Price, 277 ; 1 M.
and 8. 711; however, growing corn, sold under a writ of fi. fa., cannot be distrained, unless
the purchaser allow it to remain uncut an unreasonable time after it is ripe: 2 B. and B.
362;: 5 Moore, 97, 8. C.: but goods, taken under a void outlawry, are liable to distress. 7 T.
R. 259. For the protection of landlords, by the 8 Anun. c. 14. 3. 1, no goods taken in execu-
tion upon any premises demised can be removed until rent, not exceeding one year's arrear,
be paid. Only rent due at the time of the levy can be obtained under the aot: 1 M. and S.
945: 1 Price, 274; but forehand rent, or rent stipulated to Dbe paid in advance, may be
obtained. 7 Price, 690. If the sheriff remove the goods without payment of the rent, and
after notice and & formal demand of the rent, an action on the case lies against him. 3 Stra.
97; 3 B. and A. 440. But no sé)eciﬁc and formal notice is necessary. B. and A. 645; 4
Moore, 473; 2 B. and B. 67, S. C. The action lies, though part only of the gouds be
removed ; 4 Moore, 473; 2 B. and B. 67, S. C.; but the landlord’s consenting to the removal
waives his remedy. 3 Camp. 24. Instead of an action, the landiord may move the court out
of which the execution issued, that he may be paid what is due to him out of the money
levied, and in the sheriffs hands: Cas. Tem. Hardw. 255; 2 Wils. 140; and the court will
grant the motion, though the sheriff had no notice of the rent due till after the removal. 3 B.
and A. 440.

The county court act, 19 and 20 Vic. c. 103, contains & })rorision analogous to that of the
statute of Anne. It enacts that where goods in a tenement for which rent is due are taken in
execution under the warrant of a county court, the landlord may claim the rent due him by-
delivering & notice to the bailiff making the levy, and such bailiff shall then, in making tg’e
levy, distrain also for the rent so claimed. See Beard v. K ﬁ t, 8 E. and B. 563.]

(%) The court of king’s bench, in Storey v. Robinson, 6 T. R. 133, decided, coutrary to this dic-
tum, that such a distress could not be made, as it would lead to a breach of the peace. And see
Pield v. Adames, 12 Ad. and Ell. 649 ; Bunch ». Kennington, 1 Q. B. 679.

As to what may and what may not be taken by distress, see Simpson v. Hartopp, Willes, 512,
1nd the notes thereto, 1 Smith Lead. Cas. 187.

(9) Goods of a principal in the hands ofa factor are privileged from distress for rent due
“om such factor to his landlord, on the ground that the rule of public convenieuce, out of
~hich the privilege arises, is within the exception of & landlord’s general right to distrain,
and therefore that such goods are protected for the benefit of trade. 6 Moore Rep. 243; 3 B.
mdB. 75, S. C. So goods landed at a wharf and consigned to a broker, as'agent of the con-

~ignor, for sale, and placed by the brokerin the wharfinger'’s warehouse for safe custody until ,
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.Chap. 1.] ReMEDY BY DisTrESS, 8

-finds upon the premises, whether they in fact belong to the tenant or a stranger,
are distrainable by him for rent: for otherwise a door would be open to infinite
frauds upon the landlord; and the stranger has Ais remedy over by action on
the case against the tenant, if by the tenant’s default the chattels are distrained,
80 that he cannot render them when called upon. With regard to a stranger’s
beasts. which are found upon the tenant’s land, the following Eistmctions are how-
ever taken. If they are put in by consent of the owner of the beasts, they are
.distrainable immediately afterwards for rent-arrere by the landlord. () (10) So
also of the stranger’s cattle break the fences, and commit a trespass by coming
on the land, theﬁ are distrainable immediately by the lessor for his tenant’s
rent, as a punishment to the owner of the beasts for the wrong committed
through hisnegligence. (v) But if the lands were not *sufficiently fenced *g

‘80 a8 to keep out cattle, the landlord cannot distrain them, till they have [*9]
been levant and couchant glevantes et cubantes) on the land; that is, have been
long enough there to have lain down and rose up to feed; which in general is
‘held to be one night at least:(llf and then the law presumes, that the owner
may have notice whether his cattle have strayed, and it is his own negligence
not to have taken them away. Yet, if the lessor or his tenant were bound to
repair the fences and did not, and thereby the cattle escaped into their grounds,
without the negligence or default of the owner; in this case, though the cattle -
may have been levant and couchant, yet they are not distrainable for rent, till
actual notice is given to the owner that they are there, and he neglects to
remove them: (w) for the law will not suffer tﬁe landlord to take advantage of
his own or his tenant’s wrong. (12) 4. There are also other things privileged
b{ the ancient common law; as a man’s tools and utensils of his trade, the axe
of a carpenter, the books of a scholar, and the like: which are said to be privi-
leged for the sake of the public, becaunse the taking them away would disable the
owner from serving the commonwealth in his station.(13) So, beasts of the

(u) Cro. Eliz. 549. (v) Co. Litt. 47, (w) Lutw. 1580.

an opportunity for selling them should occur, are not distrainable for rent due in respect of
the wharf and warehouse, as they were brought to the wharf in the course of trade. 1 Bing.
263. So goods carried to be weighed, even at a private beam, if in the way of trade, are
exempt ; so is a horse that has carried corn to a mill to be ground, and during the grinding of
the corn is tied to the mill door. Cro. Eliz. 549, 596. Goods in a public fair are exempt from
distress, unless for toll due from the owner. 2 Lutw. 1380. Goods in possession of & carrier
are also esempt, and this though the carrier be not a public one. 1 Salk. 249.]

Tpon the subject of exemptions from distress the following American cases are referred to:
Himely v. Wyatt, 1 Bay, 102; Phaelon v. McBride, id. 170; Youngblood v. Lowrey, 2 McCord,
39; Walker v. Johnaon, 4 id. 552 ; Hoskins v. Paul, 4 Halst, 110; Brown v. Sims, 17 S. and R.
133; Stone v. Mathews, 7 Hill, 428; Connah v. Hale, 23 Wend. 462. Those cases hold, gen-
ernlly, that whercver the tenant, in the re[f:ular course of his business, comes into possession
of ‘%lrxﬁa g(méis of his customers, they are not subject to distress for his rent. See Riddle v. Welden,
6 Whart. 9.

Many of the United States have, by statute, abolished the landlord’s remedy by distress.

(10) [Except where they are on the way to a distant market, and are put in to rest for the night,
in which case they are privileged for the public benefit. Tate v. Gleed, 2 Wms. Suund. 290, n. 7.]

(11) [Levant and couchant in this sense means, that the cattle must be lying down and rising
up ou the premises for a night and a day, without pursuit made by the owner of them. Gilb.
Dis. by Hunt, 3d ed. 47.1)

(12) [In the case of Poole v. Longuevill, 2 Saund. 289, the contrary was determined, but
that case was overruled in 2 Lutw. 1580, and the result of the cases seems to be, that if a
stranger'’s beasts escape into another's land, by default of the owmer of the beasts, as by
breaking the fences, otherwise sufficient, they may be distraiued for rent immediately, with-
out being levant and couchant; but that if they escape there by default of the tenant of the
land, or for want of his keeping a sufficient fence, then they cannot be distrained for rent or
service of any kind till they have been levant and couchant, nor afterwards by a landlord for
rent on a lease, unless the owner of the beasts neglect or refuse, after actual notice, to remove
them within a reasonable time; but it is said, that such notice is not necessary where the dis-
tress is by the lord of the fee, or by the grantee of a rent-charge. 2 Lutw. 1573; Co. Litt.
47, b. 1. 3; Gilb. Dis. by Hunt, 3d ed. 45; 2 Saund. 290, n. 7, 285, n. 4. See also Singleton v.
Williamson, 7 H. and N. 410.]

(13) [A rtocking frame, (Wills, 512), or a loom, (4 T. R. 565), being implements of trade,
cannut be distrained ; but it must be observed, that utensils and implements of trade may be
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})lough avaria caruce, and sheep, are privileged from distresses at common
aw ; (z) while dead goods or other sorts of beasts, which Bracton calls catalie
otiosa, may be distrained. But as beasts of the plough may be taken in execu-
tion for debt, so they may be for distresses by statute, which partake of the nature
of executions.(y) And perhaps the true reason why these and the tools of a
man’s trade were privileged at the common law, was because the distress was
then merely intended to compel the payment of the rent, and not as a satisfac-
tion for its non-payment: and therefore, to deprive the party of the instruments
and means of paying it, would counteract the very end of the distress. (z)
5. Nothing sha.lll) ly)e fistmined for rent, which may not be rendered again in as
good plight a8 when it was distrained: for whici reason milk, fruit and the
[*10] like, cannot be distrained, a distress at *common law being only in the

nature of a pledge or security, to be restored in the same plight when the
debt is paid. So, anciently, sheaves or shocks of corn could not be distrained,
because some damage must needs accrue in their removal, but a cart loaded
with corn might; as that could be safely restored. But now by statute 2 W.
and M. c. 5, corn in sheaves or cocks, or loose in the straw, or hay in barns or
ricks, or otherwise, may be distrained, as well as other chattels. 6. Lastly,
things fixed to the freehold may not be distrained ; as caldrons, windows,
doors and chimney-pieces: for they savour of the realty.(14) For this reason
also corn growing could not be distrained; till the statute 11 Geo. 1I, c. 19,
empowered landlords to distrain corn, grass or other products of the earth, and
to cut and gather them when ripe. (15)

Let us next consider, thirdly, how distresses may be taken, disposed of or
avoided. And, first, I must premige, that the law of distresses is greatly altered
within a few years last past. Formerly, they werelooked upon in no other light
than as a mere pledge or security, for payment of rent or other duties, or satisfac-
tion for damage done. And so the law still continues with regard to distresses of
beasts taken damage-feasant, and for other causes, not altered by act of parlia-
ment; over which the distrainor has no other power than to retain them till satis-
faction is made. But distresses for rent-arrere being found by the legislature to
‘be the shortest and most effectual method of compelling the payment of such rent,
many beneficial laws for this purpose have been made in the present century ;
which have much altered the common law, as laid down in our ancient writers.

In pointing out, therefore, the methods of distraining, I shall in general sup-
pose the distress to he made for rent ; and remark, where necessary, the differ-
ences between such distress, and one taken for other causes.

[*11] *In the first place then all distresses must be made by day {16) unless
in the case of damage-feasant; an exception being there allowed, lest

(x) Stat. 51 Hen, III, st. 4, dedistrictiones scaccarss, {g) 1 Burr. 589. () 1bid. 588,

dirtrained where they are not in actual use, and no other sufficient distress can be found on
the premises. Co. Litt 47, a; 4 T. R. 565. This rule of exemption does not extend to cases
where a distressis given in the nature of an execution by any particular statute, as for r
rates and the like: 3 Salk. 136; 1 Barr. 579; Lord Raym. 384; 1 Salk. 249; S. C.; nor wgg:e
the distress is for damage-feasant. Com. Dig. Distress, B. 4.]

(14) [Co. Litt.47,b. This rule extends to such things as are essentially parts of the free-

hold, although for a time removed therefrom, as & millstone, removed to be picked. 4 T.
R. 567.
(15) }The act aﬁtpliea only to corn and other produce of the land which may become ripe
and are capable of being cut and laid up; therefore treos, shrubs and plants, growing on land
which the defendants ia.d demised to the plaintiffs for a term, and which they had converted
into a nursery grouud, and planted subsequently to the demise, were held not distrainable by
the former for rent. 2 Moore, 491; 8 Taunt. 431, S. C.; 3 Moore, 114, S. P.

To these heads of things not distrainable may be added, all goods in the custody of the
law, whether as being already distrained damage-feasant, or taken in execution. In this last
case, however, so long as they remain on the premises, the statute 8 Ann. c. 14, gives the land-
lord s beneficial lien on them, for which see post, p. 417.]

As to the exemption from distress of goodsin the custody of the law, see Taylor's Land.
and Ten. § 594, et seq. : .

(16) [The distress cannot be made till the day after the rent falls due, unless, indeed, there
be an agreement or local custom to the contrary. Gilb. Dist. 56, etc.; Hargrave’'s Co. Litt.
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the beasts should escape before they are taken.(¢) And, when a person intends
to make a distress, he must, by himself or his bailiff, enter on the demised prem-
ises; formerly during the continuance of the lease, but now, (%) if the tenant
holds over, the landlord may distrain within six months after the determination
of the lease; provided his own title or interest, as well as the tenant’s possession,
continue at the time of thedistress. If the lessor does not find sufficient distress
on the premises, formerly he could resort nowhere else ; and, therefore, tenants
who were knavish made a practice to convey away their goods and stock fraudu-
lently from the house or lands demised, in order to cheat their landlords. But
now (c) the landlord may distrain any goods of his tenant, carried off the prem-
ises clandestinely, wherever he finds them within thirty days after, unless they
have been dona fide sold for a valuable consideration : and all persons privy to,
or assisting in, such fraudulent conveyance, forteit double the value to the land-
lord. The landlord may also distrain the beasts of his tenant, feeding upon any
commons or wastes, appendant or appurtenant to the demised premises. The
landlord might not formerly break open a house, to make a distress, for that is
a breach of the peace. But when he was in the house, it was held that he might
break open an inner door; (d) and now (¢) he may, by the assistance of the peace-
officer of the parish, break open in the daytime any place whither the goods
have been fraudulently removed and locked up to prevent a distress; oath being
first made, in case it be a dwelling-house, of a reasonable ground to susvect that
such goods are concealed therein. (17) '

Where a man is entitled to distrain for an entire duty, he ought to distrain
for the whole at once; and not for part at one time, and part at another. (/) (18)
But if he distrains for the whole, and there is not sufficient on the premises, or
he happens *to mistake in the value of the thing distrained, and so takes *19
an insuﬂi(;ient distress, he may take a second distress to complete his [*12]
remedy. .

Disg'e(ézes must be proportioned to the thing distrained for. By the statute
of Marlbridge, 52 Hen.1II, c. 4, if any man takes a great or unreasonable dis-
tress, for rent-arrere, he shall be heavily amerced for the same. As if (%) the
landlord distrains two oxen for twelve-pence rent; the taking of dof% is an
unreasonable distress ; but if there were no other distress nearer the value to
be found, he might reasonably have distrained one of them; but for homage,
fealty, or suit and service, as algo for parliamentary wages, it is said that no dis-
tress can be excessive. (¢) For as these distresses cannot be sold, the owner,
upon making satisfuction. may have his chattels again. The remedy for exces-
give distresses is by a special action on the statute of Marlbridge, for an action
of trespass is not maintainable upon this account, it being no injury at the
common law. (7) (19)

(a) Co. Litt. 142. (d) Stat. 8 Ann. ¢. 14. (c) Stat. 8 Ann. c. 14, 11 Geo. 11, c. 19,
(@) Co. Litt. 161. Comberb. 17. (e) 8tat. 11 Geo. II, ¢. 19. (/) 2 Lutw. 1532,

) Cro. Eliz, 18. Stat. 17 Carr. IT, ¢. 7. 1 Barr. 890. (R) 2 Inst. 107.
(3) Bro. Abr. t. assise, 291, prerogutive, ¥3. (/) 1 Ventr. 104. Fitzgibb. 85. 1 Burr. 590.

47, b. n. 6. The distress must not be made after tender of gnyment of the entire rent due. Ao-
cording to 8 Co. 147, a.; Gilb. Dist. by Hunt, 76 etc.; 3 Stark. 171; 1 Taunt. 261, tender upon
the land before the distress makes the distress tortious; tender after the distress, and before the
impounding, makes the detainer, and not the taking, wrongful; tender after impounding
mtSws nejther the one nor the other wrongful ; but in the case of a distress for rent, upon the
nity of the 2 W. and M. ¢. 5, a sale of the distress after tender of the rent and costs, would be
illegal.
(‘1;7) ][A landlord who enters on his tenant’s premises to distrain, is justified in breaking an outer
door in the ordinary way in which other persons can do it when it is left s0 as to be accessible to
all who have occasion to go into the premises: Ryan v. Shileock, 7 Exch. 72; but he cannot
break open an outer door of a stable, although not within the curtilage, to levy a distresr. Brown
v. Glenn, 16 Q. B. 264. See further as to the mode of entry to distrain, Huncock v. Austin, 14
C. B. N. 8. 634; Nash v. Lucas, L. R.2 Q. B. 590.1]]
(18) [If the cattle distrained die in the pound, the loss will fall on the party distrained on, and
not upon the distrainor. Burr. 1738; 1 Salk. 248; 11 East, 54.
29élQ) [And see 2 Stra. 851; 3 Leon. 48. See exceptions, 1 Burr. 582; 1 H. Bla. 13; 9 East
., "It is no bar to this action, that between the distress and sale of the goods distrained, the

VoL, IT.—2 9
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When the distress is thus takeu, the next consideration is the disposal of it.
For which purpose the things distrained must in the first place be carried to
gome pound, and there impounded by the taker. But, in their way thither,
they may be rescued by the owner, in case the distress was taken without cause,
or contrary to law : as if no rent be due; if they were taken upon the hi%hway,
or the like; in these cases the tenant may lawfully make rescue.(k) But if
they be once impounded, even though taken without any cause, the owner may
;mt l();')eak the pound and take them out; for they are then in the custody of the

aw.

A pound (parcus, which signifies any inclosure) is cither pound-overt, that is,
oh{)en overhead ; or pound-covert, that is, close. By the statute 1 and 2 P. and

. ¢ 12, no distress of cattle can be driven out of the hundred where it is
[*13] taken, *unless to a pound-overt within the same shire; and within three

miles of the place where it was taken. 'This is for the benetit of the ten-
ants, that they may know where to find and replevy the distress. And by stat-
ute 11 Geo. II, c. 19, which was made for the benefit of landlords, any person
distraining for rent may turn any part of the premises, upon which a distress is
taken, into a pound, pro kac vice, for securing of such distress. If a live dis-
tress, of animals, be impounded in a common pound-overt, the owner must take
notice of it at his peril; but if in any special pound-overt, so constituted for this
particular purpose, the distrainor must give notice to the owner: and in both
_these cases, the owner, and not the distrainor, is bound to provide the beasts
with food and necessaries. But if they are put in a pound-covert, in a stable or
the like, the landlord or distrainor must fee({ and sustain them. (m) (20) A dis-
tress of household goods, or other dead chattels, which are liable to be stolen or
damaged by weather, ought to be impounded in a pound-covert, else the distrainor
must answer for the consequences.

When impounded, the goods were formerly, as was before observed, only in
the nature of a pledge or security to compel the performance of satisfaction ; and
upon this account it hath been Keld, (n) that the distrainor is not at liberty to
work or use a distrained beast. And thus the law still continues with regard to
beasts taken damage-feasant, and distresses for suit or services; which must re-
main impounded, till the owner makes satisfaction ; or contests the right of dis-
training, by replevying the chattels. To replevy (replegiare, that is to take back
the 1e§ge) is, when a person distrained upon applies to the sheriff or his officers,
and has the distress returned into his own possession, upon giving good security
to try the right of taking it in a suit at law; and, if that be determined against
him, to return the cattle or goods once more into the hands of the distrainor.
This is called a replevin, of which more will be said hereafter. At present I
[*14] shall only observe, that, as a distress is at common *law only in nature of a

security for the rent or damages done, a replevin answers the same end to
the distrainor as the distress itself; since the party replevying gives security to
return the distress, if the right be determined against him.

This kind of distress, though it puts the owner to inconvenience, and is there-
fore a punishment to kt¢m, yet if he continues obstinate and will make no satisfac-
tion or payment, it is no remedy at all to the distrainor. But for a debt due to the
crown, unless paid within forty days, the distress was always salable at common

(k) Co. Litt. 160, 1861. ) Co. Litt. 47. (m) Ibid. (n) Cro. Jac. 148.

arties came to an agreement respecting the sale; 1 Bing. 401; 4 D. and R.539; 2 B. and
8. 821, S. C.; and the action is sustainable though there was a tender of the rent before the
distress was made. 2 D. and R. 250. Where more rent is distrained for than is due, the remedy
is at common law, and is not founded on the 52 Hen. 111, ¢c. 4; noron the2 W.and M. ec. 5, §5;
Stra. 851. Where no rent is due, the owner of the goods distrained may, in an action of
trespass on the case, recover double the value of the goods and full costs. 2 W. and M. sess. 1,
c. 5, §5.

5
(20) This subject is covered by the statute 12 and 13 Vic. c. 42, amended by 17 and 18 Vie.
¢. 60,
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law.(0) And for an amercement imposed at a court-leet, the lord may also sell
the distress: (p) partly because, being the king’s court of record, its process par-
- takes of the royal prerogative; (¢) but principally because it is in the nature of
an execution to levy a legal debt. And so, in the several statute-distresses be-
fore mentioned, which are also in the nature of executions, the power of sale is
likewise usually given, to effectuate and complete the remedy. And, in like
manner, by several acts of parliament, (r) in alll') cases of distress for rent, if the
tenant or owner do not, within five days after the distress is taken, (21) and no-
tice of the cause thereof given him, replevy the same with sufficient security;
the distrainor, with the sheriff or constable, shall cause the same to be appraised
by two sworn appraisers, and sell the same towards satisfuction of the rent and
charges; rendering the overplus, if any, to the owner himself. And, by this
means, a full and entire satisfaction may now be had for rent in arrere, by the
mere act of the party himself, viz.: by distress, the remedy given at common
law ; and sale consequent thereon, which is added by act of parliament.

Before I quit this article, I must observe, that tl{e many particulars which
attend the taking of a distress, used formerly to make it a hazardous kind of
proceeding: for if any *one irregularity was committed, it vitiated the *15
whole, and made the distrainors trespassers ad initio. (8) (22) But now [*15]
by the statute 11 Geo. II, c. 19, it is provided, that, for any unlawful act done,
the whole shall not be unlawful, or the parties trespassers ab tnitio: but that
the party grieved shall only have an action for the real damage sustained, and
not even that, if tender of amends is made before any action is brought.

VI. The seizing of heriots, when due on the death of a tenant, is also another
species of self-remedy; not much unlike that of taking cattle or goods in dis-
tress. As for that division of heriots, which is called heriot-service, and is only
a species of rent, the lord may distrain for this, as well as seize, but for heriot-
custom (which Sir Edward Coke says (f) lies only in prender, and not in render)
the lord may seize the identical thing itself, but cannot distrain any other chat-
tel for it. (u{ The like speedy and effectual remedy, of seizing, is given with
regard to many things that are said to lie in franchise ; as waifs, wrecks, estrays,
deodands, and the like; all which the person entitled thereto may seize, with-
out the formal process of & suit or action. Not that they are debarred of this
remedy by action ; but have also the other and more <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>