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RESTRICTED TESTATION 

RESTRICTED TESTATION IN NEW ZEALAND, 
AUSTRALIA AND CANADA 

Joseph Dainow* t 

1107 

ONE of the long accepted differences between the common law and 
the civil law has been the freedom of testamentary disposition 

of the former as contrasted with the limitations of the latter. Thus, 
while the continental testator was limited in the amount of property 
that he could leave away from the members of his immediate family, 
the Englishman could cut them all off without a penny. In other com
mon-law countries the same liberty was continued; but recent years 
have witnessed important departures/ 

I. NEW ZEALAND 

New Zealand was the first common-law country to break away from 
the traditional principle of absolute liberty in testation, and in making 
the change no former example or foreign model was followed. To 
meet the present conditions and to provide for the future, without the 
influence of historical precedents, a totally new institution and tech
nique were evolved. As distinguished from the Scottish and continental 
civil law systems, the New Zealand statute provides neither a fixed 
limitation on the testator's bounty nor a minimum disposable portion. 
There exists the complete range of possibilities: the provisions of 
a person's will may all stand, or they may all fall. The result is 
dependent not upon anything pertaining to the testator, but lies within 
the discretion of the court based upon the circumstances of the surviv
ing children and spouse for whose protection the law was enacted. 
While it may be conditional, the restriction is nevertheless a real one, 
and the whole system is rather new in modern jurisprudence. 

* Professor of Law, Loyola University, New Orleans. B.A., B.C.L., McGill 
University, Montreal; Docteur en Droit, Universite de Dijon, France; S.J.D., North
western University. Author of articles in various law reviews.-Ed. 

t The writer wishes to acknowledge the consideration of the Graduate Committee 
of Northwestern University School of Law in permitting this publication of material 
which formed part of a thesis for the degree of S.J.D. The main ideas and some of 
the materials contained in this article were included in a report submitted by the writer 
to the International Congress of Comparative Law held at The Hague in 1937. 

1 For an analysis and discussion of the issue as it exists in the United States, see 
Dainow, "Inheritance by Pretermitted Children," 32 ILL. L. REv. I (1937). 
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A. Legislative History 

The first New Zealand act which tempered the previously pre
vailing common-law principle of freedom of willing was passed in 
1900, but of special interest in a comparative study are the unsuccessful 
attempts at legislation which were its forerunners. 

In 1896, the "Limitations of Disposition by Will Bill" was intro
duced in the House of Representatives by Sir Robert Stout.2 This bill 
embodied the civil law principle of limiting testation to a fixed dis
posable portion. The proposal was to permit a man to dispose by will 
of only one-third of his estate where there were left both wife and 
children, and one-half where the testator left either a wife or children. 
However, while the purpose of protecting the widow and children was 
very laudable, the idea of interfering with a man's absolute rights of 
ownership was too new and, together with other objections as to detail, 
resulted in the discharge of the bill. 3 

When the Second Stout Bill reintroduced the measure in 1897 as 
the "Limitation of Powers of Disposition by Will Bill," 4 it merely 
modified the fractions so that the testator could dispose of one-half of 
the estate while the widow received one-fourth and the children one
fourth. But this attempt proved no more successful than the first. 

The sponsors of the measure must have been keen in their under
standing of the situation, because when a third measure was introduced 
in 1898 called "The Testator's Family Provision out of Estate Bill" 6 

the proposal contained no fixed portions of any kind. This First McNab 
Bill merely required each applicant to present all the circumstances 
of his case to the discretion of the court. The complaint of providing 
"food for lawyers" was met by proposing very insignificant costs of 
£ 3 or £ 4, but the opposition to interference with property rights was 
still strong enough to defeat the bill. 

The basic principle had been worked out, and the "Testator's 
Family Maintenance Bill," also known as the Second McNab Bill, was 
presented in 1900. 6 With regard to the needs of dependents, it was 
pointed out that a person's alimentary duty during lifetime was gov
erned by the Destitute Persons Act of 1894; 1 and that in the event of 

2 92 N. Z. PARLIAMENTARY DEBATES, 386, 585 (1896). Sir Robert Stout, who 
introduced this bill, later became Chief Justice. 

3 96 ibid. 32 (1896). 
4 98 ibid. 173, 546 (1897). 
5 101 ibid. 563 (1898); 102 ibid. 418 (1898). 
6 III ibid. 128, 503 (1900). 
1 z N. Z. Consol. Stat. (1908), No. 45. 
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intestacy the widow received one-third of the estate and the children 
divided one-third. It was therefore necessary to provide for the other 
contingency by insuring dependents against unjust testamentary dis
positions which would leave them in want. On the whole, the House 
of Representatives was very favorably disposed toward this bill. One 
member even expressed surprise that such a bill had not been passed 
long ago, especially since a similar provision had been made for the 
natives in 1894.8 

The debates on this bill in the Legislative Council 9 pointed out 
its twofold principle: (I) the testator should do justice to his or her 
dependents; ( 2) those persons should not, through the testator leaving 
his property away from them, be left perhaps a burden on the state. 
It had to be admitted that the bill could not prevent prejudice to the 
dependents by settlement of property during lifetime, but even the 
more direct attempt in I 922 10 to cover this situation made no headway 
at all. 

As to minor objections: 11 the risk of encouraging idleness was left 
to be eliminated by the elastic discretion of the court, the expense of 
procedure was to be minimized, and the undesirability of washing 
family linen in public was not accorded any great consideration. The 
contention that the father and husband was the best judge was an
swered by the very need for such legislation, both in the interests of the 
dependents and of the state. While some still insisted that the bill 
went too far in interfering with property rights, others answered that 
it did not go far enough. Finally, it was decided that the problems of 
safeguards could be left to the discretion of the court in each particular 
case, and thus the bill was passed and became law. 

B. Testator's Family Maintenance Act 

The Testator's Family Maintenance Act of 1900 12 embodied all 

8 N. Z. Stat. (1894), No. 43, Native Land Court Act, § 46: "If a native leaves 
children without enough land to maintain them, his will disposing of his land otherwise 
is invalid." 

The reason for this legislation was "to protect and continue the natives, to 
help them and to keep them on the land." 86 N. Z. PARLIAMENTARY DEBATES 370, 
462 (1894). 

9 113 N. z. PARLIAMENTARY DEBATES 502, 613-615 (1900). 
10 196 ibid. 137 (1922). The question was put by a member of the House of 

Representatives and answered by the Minister of Justice. 
11 II I ibid. 503 et seq. ( I 900) (House of Rep.) ; I I 3 ibid. 6 I 3 et seq. ( I 900) 

(Leg. Council). 
12 N. Z. Stat. (1900), No. 20, "An Act to Insure Provision for Testators' Fami

lies." 
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the essential features of the statute as it now stands. In I 906 an amend
ment authorized the courts to award periodical payments as well as a 
lump sum,13 although the parliamentary debates indicate that they 
were doing so already. u This consolidating act of I 906 was in tum 
incorporated into the Consolidated Statutes of I 908, the main provisions 
of which are herewith indicated:15 

"If any person (hereinafter called "the testator") dies ~eaving 
a will, and without making therein adequate provision for the 
proper maintenance and support of the testator's wife, husband, or 
children, the Court may at its discretion, on application by or on 
behalf of the said wife, husband, or children, order that such pro
vision as the Court thinks fit shall be made out of the estate of the 
testator for such wife, husband, or children. 

"The Court may attach such conditions to the order as it thinks 
fit, or may refuse to make an order in favour of any person whose 
character or conduct is such as in the opinion of the Court to 
disentitle him or her to the benefit of an order under this act." 

The following paragraphs provide that this award may consist of 
a lump sum or a periodical or other payment-the incident and manner 
of payment to be directed by the court. Application on behalf of one 
person may be treated by the court as application on behalf of all who 
might apply.16 Application should be made within twelve months, but 
extension may be granted if no final distribution has yet been made.11 

A mortgage, charge, or assignment over of any provision is invalid if 
made before the order of the court, and only valid afterwards if made 
with permission of the court or of a judge. Where the court ordered 
investments or periodical payments, it may subsequently inquire into 
the person's financial status and may vary or change its order accord
ingly. A party prejudicially affected may appeal to the Court of 
Appeal.18 

13 N. Z. Stat. (1906), No. 59. 
H 138 N. z. PARLIAMENTARY DEBATES 148 (1906). 
10 N. Z. Consol. Stat. (1908), No. 60, Part II, §§ 33, 35. 
i<i In the case of Orr v. Public Trustee, [1930] N. Z. L. R. 732, the widow's 

application for a provision larger than that given to her by the will was treated also as 
an application on behalf of an infirm son. 

11 As amended by N. Z. Stat. (1921-1922), No. 33. 
18 The revisionary discretion of the Court of Appeal is thus substituted for the 

discretion of the Supreme Court (first instance). Rose v. Rose, [1922] N. Z. L. R. 
809; In re Cavanagh (Deceased), [1930] N. Z. L. R. 376. 
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C. Judicial Interpretation 

In the application of this law, the general principles of construc
tion have been consistent, and despite the extreme latitude of the 
court's discretion, the decisions 19 have not been conflicting. 

The case in which the principles of construction were most thor
oughly discussed by the Court of Appeal is Allardice v. Allardice,2° 
and the weight of the opinion is all the more impressive because the 
Privy Council approved it. 21 In this decision it was stated that, 

"It is the duty of the Court, so far as possible, to place itself in 
all respects in the position of the testator, and to consider whether 
or not, having regard to all existing facts and surrounding cir
cumstances, the testator has been guilty of a manifest breach of 
that moral duty which a just, but not a loving, husband or father 
owes towards his wife or towards his children, as the case may be. 
If the Court finds that the testator has been plainly guilty of a 
breach of such moral duty, then it is the duty of the Court, to 
make such an order as appears to be sufficient, but no more than 
sufficient, to repair it." 22 

It was clearly expressed that the court had no power to recast the 
will, or to redress inequalities or fancied injustice,23 but only to secure 
sufficient provision for the proper maintenance and support of the 

H• Wiren, "Testators' Family Maintenance in New Zealand," 45 L. Q. REV. 
378 (1929), contains an analysis of the New Zealand cases (prior to 1929) based on 
the following classification: A. fundamental rules. B. principles of less general appli
cation: I. pertaining to the class to which the applicant belongs (wife, husband, child, 
son, daughter); 2. pertaining to the circumstances of the testator, the applicant and 
the beneficiaries (a. the character of the claimant, b. his age, c. his health, d. the size 
of the estate, e. the position in life of the claimant, f. his present needs, g. his future 
requirements, h. his help in amassing the estate, i. any change of circumstances since 
the date of the will). 

20 29 N. Z. L. R. 959 (1910). 
21 36 A. C. 730 (19II). 
22 29 N. Z. L. R. 959 at 972-973 (1910). See also Allen v. Manchester, [1922] 

N. Z. L. R. 2 I 8. Cf. the similar principle underlying the querela inofficiosi testamenti of 
the Roman Jaw. GIRARD, MANUAL ELEMENTAIRE DE DROIT ROMAIN, 8th ed., 913 
et seq. (1929); BucKLAND, A TEXT BooK OF RoMAN LAW FROM AUGUSTUS TO 

JUSTINIAN, 2d ed., 327 et seq. (1932) [1st ed., 324 (1921) ]. 
23 The court has authority to interfere with the testator's power of disposition only 

if his wife or children require maintenance, and can have no concern with the other
wise unfair nature of the will. Accordingly, the court ordered a provision (£1,000) 
out of the estate (£5,000) for only one of three sons who applied, because the other 
two were in business and not in need. Munt v. Findlay, 25 N. Z. L. R. 488 (1905). 
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widow and children whom the testator had left without adequate 
means of support. 24 

As to the widow, continues this opinion, support means such main
tenance as she had been accustomed to during the lifetime of her 
husband.25 In making a decision, the court must consider not only the 
station in life of .the parties and the means of the testator at his death, 
but also the 'personal property and income of the widow,26 her age 
and health, and the general circumstances in which she finds herself.21 

As to the children, there are additional factors and circumstances to be 
considered because they are younger and more .capable of being self
supporting. 28 That is, the application of a surviving spouse is likely to 
be granted more easily than that of a child.29 

"Children" includes only legitimate ( and presumably legitimated 
and adopted) children, but does not include grandchildren, who there
fore have no claim under the act.30 However, although the illegitimate 
child has no claim on the estate, the widow's burden in supporting him 
must be considered.81 The provision for the children is not limited to 

24 Allardice v. Allardice, 29 N. Z. L. R. 959 at 975 (1910). See also Public 
Trustee v. Brown, 34 N. Z. L. R. 951 (1915); Welsh v. Mulcock, [1924] N. Z. L. R. 
673. 

"A man must be just before he is generous" and the duty to his widow (and 
children) must precede his gifts to charity. Accordingly, an increased provision was 
granted to the widow by cutting down the bequests to charity. Orr v. Public Trustee, 
[1930] N. Z. L. R. 732 at 735. 

A very recent application of Allardice v. Allardice is In re Holmes (Deceased), 
[1936] N. Z. L. R. s. 26. Despite-lifetime advances the daughter of a wealthy testa
tor was in actual need at the time of his death, and without setting any precedent 
(each case must be considered on its own circumstances) the court granted an order in 
her favor because in so doing no hardship would be caused to any necessitous recipient of 
the testator's bounty. 

25 Allardice v. Allardice, 29 N. Z. L. R. 959 at 969 (1910). See also Heagerty 
v. Considine, 34 N. Z. L. R. 905 (1915); Bell v. Hunter, 34 N. Z. L. R. 1068 
(1915). 

26 On remarriage, the status of being the testator's widow ceases. Newman v. 
Newman, [1927] N. Z. L. R. 418. 

In the case of a second marriage, an important factor to be considered is the 
period of this second marriage, because if it was short the second wife's claim on the 
husband's bounty could not be as great as the claim of a wife who had lived with him 
all of his married life. Re Cunningham (Deceased), [1936] N. Z. L. R. s. 69. 

27 Allardice v. Allardice, 29 N. Z. L. R. 959 at 974 (1910). The same prin
ciples would apply to the widower. 

28 Ibid. 
29 Thus a widower's application for an increased provision was granted because 

he was seventy-six years old. Nosworthy v. Nosworthy, 26 N. Z. L. R. 285 (1906). 
80 Pulleng v. Public Trustee, [1922] N. Z. L. R. 1022. 
81 E. v. E., 34 N. Z. L. R. 785 (1915). Cf. Worthington v. Ongley, 29 N. Z. 

L. R. I 167 (1910), where the widow and legitimate children, who received £300 
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their minority; its adequacy and form must be determined by the par
ticular circumstances of each case. 82 

Although there is no direct relationship between the "Testator's 
Family Maintenance Act, 1900" and the "Destitute Persons Act, 
r 8 94," 33 an early decision explained that the former should be treated 
as being primarily for the benefit of those who would have a claim on 
the testator if he were living, in preference to those who would not 
have such claim. 84 

Other considerations which favor the granting of an application 
include the assistance given by the wife or children in the accumulation 
of the testator's estate, 85 and a daughter's care for the old, invalid 
widow.36 Similarly, where the will left most of the estate to the daugh
ter who had cared for the testator during long illness and who looked 
after the infirm widow for eighteen years, the applications of other 
children not in great need were refused. 37 In a recent case, the court 
took into account the changed economic conditions and was aided in 
granting an application by the fact that in view of such conditions the 
testator had drawn a new will with more ample provision for his 
family, but had not lived to sign it.88 

Conversely, an order will be refused to an able-bodied son who is 
capable of supporting himself,39 especially if such son is a chronic 

by will, applied also for the £200 bequeathed to two illegitimate children; the court 
refused their application because the testator did have a moral duty to support his 
illegitimate children and there was no evidence to show that they were capable of 
self-support. Under these circumstances, the court had no authority to interfere with 
the will. 

32 Public Trustee v. Brown, 34 N. Z. L. R. 951 (1915). 
33 N. Z. Consol. Stat. (1908), No. 45. 
34 An increased provision was ordered for the old widow to the prejudice of adult 

children who were not destitute. Rush v. Rush, 20 N. Z. L. R. 249 (1901). 
35 Heagerty v. Considine, 34 N. Z. L. R. 905 (1915) (widow); Pulleng v. 

Public Trustee, [1922] N. Z. L. R. 1022 (son aged sixty-eight had worked twenty 
years for father without remuneration); Welsh v. Mulcock, [1924] N. Z. L. R. 673 
( daughter worked on father's farm until she was thirty-one years old, and then was 
cut off because father disapproved of her marriage). 

86 Plank v. Plank, 32 N. Z. L. R. 898 (1913). 
37 In re Cavanagh (Deceased), [1930] N. Z. L. R. 376. 
88 In re Hawke (Deceased), [1935] N. Z. L. R. s. 157. However, where the 

allowance under a previous order, In re Roper (Deceased), [1927] N. Z. L. R. 731, 
had fallen to about one-half as a result of the decrease in the rental values of the 
property of the estate, the court refused the application for an increase because the 
plaintiff was not suffering any "undue" hardship. In re Roper (Deceased), [1933] 
N. Z. L. R. 1237. 

39 Allardice v. Allardice, 29 N. Z. L. R. 959 (1910); In re Cavanagh (Deceased), 
[1930] N. Z. L. R. 376. 
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drunkard.40 The court may refuse to make an order for some of the 
applicants at the same time it grants a provision to others. 41 

In the granting of an application, the court 42 has complete dis
cretion to fix the mode of payment in the manner which will best serve 
the purpose of the particular case. It may be in the form of ( r) a 
single lump sum, either (a) pure and simple, 43 or (b) as addi
tional to an insufficient testamentary provision; 44 or ( 2) a periodical 
payment, either (a) for life, 45 or (b) for a length of time 46 ( and may 
be either out of the income and capital of the entire estate, 47 or from a 
part of the estate specially invested); 48 or (3) a share in the estate; 49 or 
( 4) a suspensory order 50 ( which takes into account the probable future 
needs of the applicant and provides for a mode of payment to be made 
when that future need begins). 

40 Ray v. Moncrieff, [1917] N. Z. L. R. 234. 
41 Munt v. Findlay, 25 N. Z. L. R. 488 (1905); Allardice v. Allardice, 29 

N. Z. L. R. 959 (1910) (provision refused to able-bodied sons although granted to 
married daughters in poor circumstances). 

42 The jurisdiction of the court is limited, because the act applies only to prop
erty disposed of by will, and only in so far as the will might be undutiful to the 
surviving spouse and children. The court therefore has no jurisdiction under this 
statute to affect any intestate estate. Yuill v. Tripe, [1925] N. Z. L. R. 196. 

48 Munt v. Findlay, 25 N. Z. L. R. 488 (1905); Welsh. v. Mulcock, [1924] 
N. Z. L. R. 673. 

44 Downing v. Downing, [1932] Gazette L. R. 441 (cited in 3 BUTTERWORTH, 
ANNOTATIONS OF NEW ZEALAND STATUTES, 1929-1936, p. 147); Gibson v. Public 
Trustee, [1933] N. Z. L. R. s. 13; Heagerty v. Considine, 34 N. Z. L. R. 905 
(1915); Bell v. Hunter, 34 N. Z. L. R. 1068 (1915); In re Hawke (Deceased), 
[1935] N. Z. L. R. s. 157 (in addition to the income left him under the will, an 
ablebodied son was allowed a little capital with which to purchase a farm). 

45 Hutchison v. Hutchison, [1921] N. Z. L. R. 743; Rush v. Rush, 20 N. Z. 
L. R. 249 (1901); Pulleng v. Public Trustee, [1922] N. Z. L. R. 1022; Allardice 
v. Allardice, 29 N. Z. L. R. 959 (1910). 

46 E. v. E., 34 N. Z. L. R. 785 (1915) (income to widow until her son reached 
the age of twenty-one unless her death preceded). 

47 Heagerty v. Considine, 34 N. Z. L. R. 905 (1915) (payment out of the 
income); Hunter v. Public Trustee, [1932] Gazette L. R. 507 (cited in 3 BUT-
TERWORTH, ANNOTATIONS OF NEW ZEALAND STATUTES, 1929-1936, p. 147) (payment 
out of the capital). 

48 E. v. E., 34 N. Z. L. R. 785 (1915). 
49 Public Trustee v. Brown, 34 N. Z. L. R. 951 (1915). 
llO The right to relief under the act is not limited to immediate needs. If the 

court finds that owing to already existing conditions future assistance will be required 
which is not provided by the testator, the court may make an order to meet the 
apparent future requirements. Thus a suspensory order was made in favor of a husband, 
aged forty-six, whose earning capacity was being lessened by chronic illness and deaf
ness. Colquhoun v. Public Trustee, 31 N. Z. L. R. II39 (19II). 

Where the daughter suffered from chronic illness and could not quite earn a 
living, a suspensory order was made that the capital of the father's estate stand charged 
to meet eventual payments if a new application should be made by the daughter 
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The criterion of the testator's duty is thus the need of the appli
cants as compared to their own ability to meet it. But since this obli
gation ceases to be enforceable where the applicant has been guilty 
of misconduct towards the testator during his lifetime,51 it might be 
inferred that the public interest of the state is only secondary to the 
primary relationship between the testator and his family. 52 Never
theless, on a different occasion, it was clearly emphasized that a per
son cannot contract with the testator to release his benefits under the 
statute; 53 and since the invalidity of such an agreement can be invoked 
by the very person who gave the release, it might be inferred that the 
act was a measure of public policy. However, these two interests are 
not necessarily conflicting, and the seeming superiority of the one or 
the other in different situations does not detract from their coexistence 
as coordinate principles of the one law.54 

within three months from the death of the widow. Birch v. Public Trustee, [ I 929] 
N. Z. L. R. 463. 

A suspensory order was made in favor of a son whose deafness was likely to 
lessen his earning capacity to the extent of rendering him permanently disabled. Orr 
\". Public Trustee, [1930] N. Z. L. R. 732. 

The statement by Wiren, "Testators' Family Maintenance in New Zealand," 
45 L. Q. REV. 378 at 390 (1929), that no suspensory order would be granted, was 
made prior to the decisions in the two last cited cases. 

51 The court refused the application of a husband because he had been guilty of 
misconduct during marriage. Green v. Green, [1916] Gazette L. R. 905 [cited in 
Kennedy, "Testators' Dependents Relief Legislation," 20 low A L. REv. 3 17 at 3 20, 
note II. (1935)]. See "Family Protection Act," N. Z. Consol. Stat. (1908), No. 60, 
§ 33(2). Cf. In re McGoun, [1910] Viet. L. R. 153, where under a similar statute 
in Victoria (Australia) it was sufficient to disentitle the widow to relief if the husband 
had good ground for believing her to have been guilty of adultery. 

52 Cf. Curtis v. Adams, [1933] N. Z. L. R. 385, where an order was refused 
to a child in an insane asylum because such allowance would not inure to his per
sonal benefit and would merely be in relief of the general taxpayer. Cf. also In re 
Doogan, 23 S. R. (N. S. W.) 484, 40 W. N. 121 (1923), where the similar statute 
in New South Wales was construed as not being in relief of the public burden {infra, 
note 83). 

53 The act gives the wife an inalienable right to maintenance and support out 
of the estate, and her contract with the husband, prior to the marriage, purporting to 
abrogate that right was held void. The discretion conferred upon the court by section 
3 3 of the act cannot thus be contested. Parish v. Parish, [ 1924] N. Z. L. R. 3 07. 
See "Family Protection Act," N. Z. Consol. Stat. (1908), § 33 (12). 

H For example, the application of a claimant in a mental hospital has been 
treated differently where the size of the estate varied. Thus in a small estate, the 
testator's other personal duties were first considered and the court refused to make 
an allowance which would merely relieve the taxpayer. Curtis v. Adams, [1933] N. Z. 
L. R. 385. See also In re Koehler, [1920] N. Z. L. R. 257. However, in a large 
estate, the court placed the interest of the state first and ordered provision for the 
widow in a mental hospital. In re McCarthy, (1919] N. Z. L. R. 807. 
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D. Other States 

The other three states of South Australia,80 Western Australia 90 

and Tasmania,01 have all reproduced the precedents of their sister 
states in passing new laws for assuring the maintenance of a testator's 
family. The statutes and decisions 92 of these states conform closely to 
those of the other states and of their common New Zealand model. 

In South Australia, the court granted an order in favor of a widow 
in a mental hospital, adding that it "cannot take into account the fact 
that this allowance will go in relief of the cost of her support in the 
State institution in which she now is." 98 The same court demonstrated 
the adaptability of this law to great changes in general conditions in 
holding that among the circumstances to be considered in granting an 
allowance were the depression of business and property at the time of 
and since the testator's death, and the general financial stringency. 

burden of the provision); Re Molloy, 28 S. R. (N. S. W.) 546, 45 W. N. 142 
( I 928) (the court's power to "rescind or alter" a previous order was interpreted as 
authorizing only a reduction and not an increase; however, there would seem to be 
room for argument on this point); In re Jones, 21 S. R. (N. S. W.) 693, 38 W. N. 
206 (1921), In re Dingle, 21 S. R. (N. S. W.) 723, 38 W. N. 207 (1921), and Re 
Hall, 30 S. R. (N. S. W.) 165, 47 W. N. 65 (1930) (admissibility of evidence 
regarding conduct). 

~9 "Testator's Family Maintenance Act," So. Aust. Stat., 9 Geo. V., No. 1327 
( l 91 8). This statute, like that of New South Wales, permits the court to make pro
vision for the "maintenance, education and advancement in life" of the dependents. 
It also requires application for its benefits tc> be made within six months after grant 
of probate of the will. 

90 "Guardianship of Infants Act" ("An Act to amend the law relating to the 
Guardianship and Custody of Infants, and to assure to the widow or widower and 
family of a testator an adequate maintenance from the estate of such testator"), West. 
Aust. Stat., lI Geo. V., No. 15 ( 1920). The Western Australia statute, like those of 
New South Wales and South Australia, allows the court to provide for the "main
tenance, education and advancement in life" of the dependents. 

91 "Testator's Family Maintenance Acts," Tas. Stat., 3 Geo. V, No. 7 (1912), 
6 Geo. V, No. 65 (1915). The amendment provides that "child" shall include illegiti
mate children. 

92 In re Richardson, [1920] S. A. S. R. 24; In re Found, [1924] S. A. S. R. 
236; In re Smith, [1928] S. A. S. R. 30; In re Gerloff, [1933] S. A. S. R. 351; 
In re the Testator's Family Maintenance Acts, 12 Tas. L. R. II (1916). 

93 Re Williams, [ 1933] S. A. S. R. 107 at l II. 
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Consequently, the applicant for an allowance under the act was not 
entitled to the prior standard of living. 0"' 

In Tasmania, the statutory text "upon his death are left" was 
interpreted as restricting the court to a consideration of the need of the 
applicant at the time of the testator's death. On the other hand, the 
Tasmanian law extended "child" to include illegitimate children. 95 

However, in strict compliance with the act, a child born after the 
making of the will was not entitled to the same share as the other 
children, but merely to an allowance for "maintenance and support." 96 

From the view of comparative law, it is of particular interest that 
among those Australian states which followed the New Zealand ex
ample, it was perfectly natural for different interpretations to be 
reached from a similar statutory text. One construction may be as 
reasonable as the other; the variations in different places merely repre
sent the incidental adjustments of the same principle to the environ
mental conditions of the respective jurisdictions. And since the whole 
departure is of comparatively recent origin, it is only fair to await 
further developments before venturing judgment on the relative merits 
of detail and mechanism. In the meantime, it suffices that the general 
principle and application of the measure have satisfactorily stood the 
test and that the assurance of provision for the families of testators 
is a reform of permanent significance. 

III. CANADA 

In Canada, 97 the five western provinces have enacted legislation 
which affects the formerly absolute freedom of testation and, whether 
influenced by proximity or not, it is British Columbia which has most 
closely conformed to the New Zealand pattern. The Ontario statute 

94,In re Lock, [1931] S. A. S. R. 418. 
95 In re the Testator's Family Maintenance Acts, 12 Tas. L. R. II (1916). 

For additional discussion of the general principles, see Re Greene's Estate, 25 Tas. 
L. R. 15 (1930). 

96 In the Estate of ·waiter Lade, 21 Tas. L. R. 13 (1925). See also Freney v. 
The Perpetual Trustees, Executors and Agency Co. of Tasmania Ltd., 21 Tas. L. R. 
6 (1925) (an increased provision granted to the widow); D'Antoine v. Field, 19 
Tas. L. R. 21 (1923) (the widow's claim terminates when she ceases to be the 
testator's widow-on remarriage). 

97 In citing the reported cases, the following abbreviations are used: Alta. L. R. 
-Alberta Law Reports; B. C. R.-British Columbia Reports; D. L. R.-Dominion 
Law Reports; M. R.-Manitoba Reports; 0. R.-Ontario Reports; 0. W. N.
Ontario Weekly Notes; Sask. L. R.-Saskatchewan Law Reports; S. C. R.-Supreme 
Court (of Canada) Reports; W.W. R.-Western Weekly Reports. 
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likewise provided for both the surviving spouse and children. But the 
other three provinces have provided only for the widow; these new 
laws are more directly related to their former institution of widow's 
dower. 

A. British Columbia 

The British Columbia statute 98 is practically the same as the New 
Zealand law in its general principles and also in the details of its 
mechanism. Especially in the earlier cases, New Zealand decisions were 
looked to for interpretation and guidance. 99 

Among the issues dealt with by the courts, the following matters 
have received attention. A divorced woman cannot come in under the 
act, but she may make application on behalf of a minor child.100 Even 
though applicant was only an adopted child, and furthermore was 
married and an alien, the claim was granted.101 And based on the inter
pretation of "notwithstanding the provisions of any law or statute to 
the contrary," an application was granted despite an agreement for 
valuable consideration not to make any claim under the act.102 This 
decision was "not merely in the interests of the wife but of the public'' 
and seems to support the view that these laws were meant to serve both 
the individual and the public welfare. The period to be examined in 
considering an application is the time when the case is before the court 
and not the date of the testator's death; 103 and in granting an order 

98 "Testator's Family Maintenance Act," Brit. Col. Stat., IO Geo. V, c. 94 
(1920), consolidated in Brit. Col. Rev. Stat. (1924), c. 256. 

Sec. 3: "Notwithstanding the provisions of any law or Statute to the contrary, 
if any person (hereinafter called the "testator") dies leaving a will and without 
making therein, in the opinion of the Judge before whom the application is made, ade
quate provision for the proper maintenance and support of the testator's wife, husband, 
or children, the Court may, at its discretion, on the application by or on behalf of the 
said wife, or of the said husband, or of a child or children, order that such provision 
as the Court thinks adequate, just, and equitable in the circumstances shall be made out 
of the estate of the testator for the wife, husband, or children." A slight modification 
of the rules governing the time within which an application can properly be made was 
enacted in an amendment. Brit. Col. Stat., 23 Geo. V, c. 68 (1933). 

99 In re Livingston, 31 B. C.R. 468, [1923] I W.W. R. 628. 
100 In re Hoffman, 43 B. C.R. 463, [1931] 1 W.W. R. 293. 
101 In re McAdam, [1925] 4 D. L. R. 138, [1925] 2 W.W. R. 593; fol

lowed in In re Estate of Ramsey, 50 B. C.R. 83, [1935] 2 W.W. R. 506. 
102 In re Estate of Lewis, 49 B. C. R.386, [1935] l W.W. R. 747. 
103 In re Jones, and the Testator's Family Maintenance Act, 49 B. C. R. 216, 

[1934] 3 W.W. R. 726. 
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the court is not limited to the share which the applicant would have 
received on intestacy.10* 

The ever-present difficulty of deciding whether a given set of facts 
deserves relief is further evidenced in the recurrence of dissenting 
opinions; m and many applications were refused where the need of the 
claimant was not considered sufficient to justify an interference with 
the will.106 Judging from the number of widows' applications granted, 
it would seem that they were more numerous and more favored than 
the other classes 107 of claimants. 

B. Ontario 

The Ontario statute 108 likewise incorporated the fundamental prin
ciple of the New Zealand law, but a number of stringent limitations 
were imposed. Thus, "children" are limited to those under sixteen 
unless incapable of self-support.109 Provision under the act cannot ex
ceed the share of the applicant on intestacy, nor can the total of all 
allowances made exceed one-half of the net estate or one-half of the 

lOiJn re Schmaltz, 38 B. C.R. 264, [1927] ID. L. R. 1113, [1927] I W.W. 
R. 408. . 

105 Brighten v. Smith, 37 B. C.R. 518 (1926); Walker v. McDermott, [1931] 
S. C.R. 94, [1931] 1 D. L. R. 662, reversing 42 B. C.R. 184, [1930] 1 D. L. R. 
945, [1930} I W. W. R. 332. 

100 In re Elworthy, 39 B. C. R. 474, [1928] 2 D. L. R. 421, [1928] 1 
W.W. R. 737; In re Ferguson Estate, 41 B. C.R. 269, [1929] 2 W.W. R. 372; 
W a1ker v. McDermott, [ I 93 l] S. C. R. 94, [ I 93 I] I D. L. R. 662. 

107 In re Livingston, 31 B. C. R. 468, [ 1923] I W. W. R. 628; In re Pedlar 
Estate, [1933] 1 W.W. R. 267; In re Clegg Estate, [1933] 3 W. W. R. 407; In 
the Est,1te of Morton, 49 B. C. R. 17z, [1934] 3 W. W. R. 719; In the Estate of 
Ramsay, 50 B. C. R. 83 [1935] 2 W.W. R. 506; In re Testator's Family Mainten
ance Act and the Estate of Pridmore, 50 B. C.R. 300, [1936] I W.W. R. 390. 

A widower has the same rights under the act as a widow. In re Stigungs, 34 
B. C. R. 347 (1924). . 

108 "Dependants Relief Act" ("An Act to make better provision for dependants 
of deceased persons"), Ont. Stat., 19 Geo. V, c. 47 (1929). 

Sec. 3 ( 1): "Where it is made to appear to a judge of the surrogate court of the 
county or district in which a testator was domiciled at the time of death that such 
testator has by will so disposed of real or personal property that adequate provision 
has not been made for the future maintenance of his dependants or any of them, the 
judge may make an order charging the whole or any portion of the estate in such 
proportion and in such manner as to him may seem proper, with payment of an 
allowance sufficient to provide such maintenance." 

Modifications of the rules governing the time for making proper application 
were made by the amendments of zo Geo. V, c. 35 (1930), and 25 Geo. V, c. 17 
(1935). 

109 Ont. Stat., 19 Geo. V, c. 47, § z (b) (1929). 
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income from such residue (at five per cent per annum).uo As distinct 
from any of the similar statutes, it gives the court enumerated instruc
tions on the matters which must be considered in the exercise of its 
discretion.111 Furthermore, the act precludes any order in favor of a 
wife living separate from the testator under circumstances which would 
disentitle her to alimony.112 

The Ontario courts followed the original decisions of New Zealand 
and their reflections in British Columbia in adopting the criterion of the 
moral duty of a just and wise spouse and parent,113 and they have taken 
the general attitude that the act should receive a fair, large, and liberal 
construction.1 u 

With regard to the mode of payment, the tendency is to avoid 
lump sums, and periodical payments are preferred to annuities, because 
if the beneficiary should die in a short time the estate would not 
recover the excess capital paid for the annuity.m And, in determining 
the incidence of the payments, the residuary estate should be exhausted 
before reducing special legacies. 116 

From these brief indications, it is clear that the law of Ontario 
represents a compromise between the more progressive attitude of the 
liberal influences and the abundant caution of the conservative in
fluences. While somewhat short of the British Columbia or New Zea
land accomplishments, the Ontario law demonstrates a highly com
mendable relationship between conflicting interests, and is a significant 
advance of the movement in common-law countries to limit testa
mentary freedom. 

110 Ibid., § II. In re Jones, 38 0. W. N. 466 (1930); In re Hannah, 39 0. W. 
N. 499 ( 193 1). 

111 Ont. Stat., 19 Geo. V, c. 47, § 8 (1929): "The judge upon the hearing of 
the application shall enquire into and consider,-(a) the circumstances of the testator 
at the time of death; (b) the circumstances of the person on whose behalf the appli
cation is made; (c) the claims which any other person may have as a dependant of 
the testator; (d) any provision which the testator may have made inter vivos for 
dependants or any dependant; (e) any services rendered by dependants to the testa
tor; (f) any sum of money or any property provided by a dependant for the testator for 
the purpose of providing a home or assisting in any business or occupation or for 
maintenance or medical or hospital expenses; and (g) generally any other matters 
which the judge deems should be fairly taken into account in deciding upon the 
application." 

112 Ibid., § IO. 

113 In re McCaffery, [1931] 0. R. 512, [1931] 4 D. L. R. 930. 
m In re Stanley, 37 O. W. N. 477 (1930). 
m In re McCaffery, [1931 l 0. R. 512, [1931] 4 D. L. R. 930. 
m Ibid. 
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C. 0 ther Provinces 

Of the other seven Canadian provinces, the three prairie provinces 
( Alberta, Saskatchewan, Manitoba) have recently enacted legislation 
assuring provision for the widow only, the three maritime units (Nova 
Scotia, New Brunswick, Prince Edward Island) have not made any 
change in the freedom of testation,117 and the civil law province of 
Quebec lost its forced heirship in the early encounter with the common
law liberty of testation.118 

Alberta, Saskatchewan, Manitoba 

Laws protecting only widows are significant because a similar 
principle of restricted testation is involved and because as soon as the 
need arises they will probably be extended to provide for the surviv
ing husband and children as well. 

Alberta was really the first of all the provinces to enact this kind 
of legislation in 19m, and was followed in the same year (19rn-19II) 
by Saskatchewan. The statutes of these two provinces 119 are very simi
lar; any widow who receives under her husband's will less than her 
share on intestacy 120 may apply to the court for relief. Such relief is 
not the procuring of provision for the necessities of life in accordance 
with her station, but is the relief against the provisions of the will by 
which she is left less than an intestate share.121 The effect of this legis
lation is to make compulsory the laws of intestacy concerning widows. 

117 Nova Scotia Rev. Stat. (1923), c. 146, § 3; N. B. Rev. Stat. (1927), c. 173, 
§ I. 

118 See Dainow, "Unrestricted Testation in Quebec," 10 TULANE L. REv. 
401 (1936). 

119 Alberta: "Widows Relief Act," Alberta Stat. ( 2d Sess., 191 o), c. I 8 ; Stat. 
(1919), c. 4; Rev. Stat. (1922), c. 145.' 

Saskatchewan: "Devolution of Estates Act," Sask. Stat. (1910-1911), c. 13, 
repealed by Stat. (1918-1919), c. 20, Rev. Stat. (1920), c. 73, §§ 24-34; "Widows 
Relief Act," Sask. Stat. (1928-1929), c. 25, Rev. Stat. (1930), c. 91. 

120 While both provinces have adopted the same limitation of the intestate share, 
this differs in the two provinces; in Alberta the widow is entitled to one-half of the 
estate, and in Saskatchewan to one-third. McBratney v. McBratney, [1919] 3 W.W. 
R. 1000 (Alta.); Inre Baker Estate, [1920] I W.W. R. 259 {Sask.). 

121 In re Baker Estate, [1920] I W. W. R. 259 (Sask.). These laws resemble 
some statutes in the United States which prevent the disinheritance of a widow (and 
sometimes the widower) by granting to the survivor the entire or a limited intestate 
share or a fixed amount of the decedent's estate. For example, N. Y. Laws (1936), c. 
234, amending N. Y. Decedent Estate Law (19q9), § 18. See PAGE, WILLS, 2d ed., 
§§28,200-204 (1928}; Cahn, "Restraints on Disinheritance," 85 UNiv. PA. L. REv. 
139 at 141 et seq. (1936); Dainow, "Inheritance by Pretermitted Children," 32 
ILL. L. REv. I at 11, note 77 (1937). 
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Consequently, the decisions under the family protection acts of British 
Columbia, Ontario and New Zealand offer little assistance because 
they are constructed on a different model and differ materially from 
the Alberta and Saskatchewan statutes.122 Additional details are not 
relevant here, and can be found in the statutes and decisions of these 
provinces.128 

In Manitoba, the relationship between the widow's provision and 
dower is even more apparent because both matters are dealt with in 
the "Dower Act." m The statute is liberal in its allowance and the 
widow is assured one-third of the testator's net real and personal prop
erty (in addition to his homestead 125) unless the estate is so large that 
the widow has already been very handsomely provided without re
ceiving one-third.126 However, the most interesting fact of this legisla
tion is that while it does closely resemble the laws of Alberta and 
Saskatchewan which assure provision to a surviving wife, it goes one 
very important step further and provides that exactly the same rights 
shall be available to a surviving husband.127 

If a widow elects to take under the act she necessarily forfeits any 
provision under the will, 128 but if she elects to take under a will 
which leaves her the provision allowed by the Dower Act she cannot 
have the same priority over other beneficiaries as is accorded to one 
taking under the act.129 

122 In re Anderson Estate, [1934] I W. W. R. 430, [1934] 2 D. L. R. 484 
(Alta.). 

123 Alberta: In re Hourston Estate, [1919] 1 W.W. R. 521; In re Monkman 
Estate, [1920] 1 W.W. R. 376; In re Clark Estate, 18 Alta. L. R. 75, [1922] 2 
W.W. R. 691; In re McIntyre Estate, [1925] 4 D. L. R. 127, [1925] 3 W.W. R. 
172; In re Baillie Estate, [1930] 4 D. L. R. 1011, [1930] 3 W.W. R. 92; In re 
Miller, [1929] 1 D. L. R. 147, [1928] 3 W.W. R. 643; In re The Widows Relief 
Act and Magi Estate, [1935] 2 W.W. R. 422. 

Saskatchewan: In re Ostrander Estate, 8 Sask. L. R. 132 (1915); In re Davison 
Estate, [1919] 2 W.W. R. 100; In re Bursaw Estate, 19 Sask. L. R. 137, [1924] 
3 W. W. R. 807; In re Mowchenko, 20 Sask. L. R. 279, [1926] 1 D. L. R. 265, 
[1926] I W.W. R. 139. 

124, Man. Stat. (1919), c. 26; Man. Stat. (Consolidated Amendments, 1924), 
c. 53• 

125 Ibid., § 13. This fraction is the same as that allowed to the widow on intestacy. 
In re Cowan, 40 M. R. 221, [1932] I W.W. R. 79. 

126 The widow is deemed to be very adequately provided for, even though 
obtaining less than one-third, if she has received an annual income of $6,000, or 
capital benefits of $100,000. Manitoba Dower Act, § 14. 

127 Ibid., § 22. 
128 Ibid., § I 8. 
129 In re Jackson Estate, [1935] I W.W. R. 62. 
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In view of the very recent inception of these Canadian develop
ments it can hardly be presumed that they have reached their comple
tion. On the contrary, they seem only to have begun and time alone 
will unfold their evolution. Meanwhile the criticism is not amiss that 
this legislation represents piecemeal methods in the attempt to make 
law serve social ends without adequate consideration of all the other 
community ends to be served and of the effect of such isolated changes 
upon the law as a whole.130 Nevertheless, when these Canadian develop
ments are added to those in New Zealand and Australia, the aggregate 
significance is inestimable in evaluating the common-law movement 
to restrict testation. The number of common-law jurisdictions which are 
legislating for the protection of a testator's family is increasing. And 
in this fact lies a most significant readjustment between the individual's 
property right of free disposition and the interests of his family in 
particular and of society in general. 

18° Kennedy, "Testators' Dependents Relief Legislation," 20 lowA L. REV. 
317 at 325 (1935). 


