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information gathering process to allow for public input at earlier
stages of the policy formation (in hopes of broadening both the
agency perspective and range of possible regulatory alternatives). 0
Similar calls for reform are made regarding the scope of judicial
review, giving the court authority to remand decisions with orders
to the agency to act in "a more deliberative manner" when issuing
rules."' At the intermediate level are those who desire greater di-
rect public participation in the decision-making process, generally
in the form of citizen advisory panels' 2 or citizen-based media-
tions.13 At the highest, most stringent level are those who call for
giving citizens direct substantive authority over agency decision-
making, possibly in the form of a citizen jury.134

Regardless of the classification, for a legal positivist, the primary
rules we desire to put in place to check agency authority must first
adhere to our system's underlying rules of recognition if there is
any chance of official acceptance of administrative lawmaking.
Thus, before scrutinizing whether EDD can legitimize the envi-
ronmental administrative apparatus, we are first duty-bound to
identify the applicable rule of recognition in our system to judge
the legitimacy of these bureaucratic lawmakers. Otherwise, it will
remain unclear, and certainly untested, that EDD proposals stand

traditional principle that 'basic value judgments should be made by Congress,'" other civic
republicans argue that the theory is also "consistent with broad delegations of political deci-
sionmaking authority to officials with greater expertise and fewer immediate political
pressures than directly elected officials or legislators." Seidenfeld, supra note 1, at 1514-15
(quoting Cass R. Sunstein, Changing Conceptions of Administration, 1987 BY.U. L. REv. 927,
941). In any case, civic republican theories are generally distinguishable from the next two
levels of deliberative democracy on the grounds that civic republicans "promote insulated,
expert bureaucrats deliberating over decisions in a 'public-regarding' way," as to outright
citizen participation in the decision-making process. Nou, supra note 18, at 604-05 n.17; see
alsoJim Rossi, Participation Run Amok: The Cost of Mass Participation for Deliberative Agency Deci-
sionmaking, 92 Nw. U. L. REv. 173, 212 (1997) ("As a conceptual matter, deliberation is
quite separable from participation."). But see Jonathan Poisner, A Civic Republican Perspective
on the National Environmental Policy Act's Process for Citizen Participation, 26 ENVTL. L. 53, 92-94
(1996) (suggesting the establishment of citizen law juries with potential substantive authori-
ty over agency decision-making under the National Environmental Policy Act as a possible
means of achieving the type of participatory society envisioned by modern civic republi-
cans).

130. Seidenfeld, supra note 1, at 1559-60.
131. Id. at 1549.
132. See, e.g., John S. Applegate, Beyond the Usual Suspects: The Use of Citizens Advisory

Boards in Environmental Decisionmaking, 73 IND. L.J. 903, 921-26 (1998); Fontana, supra note
128, at 88-89 (2005); Nou, supra note 18, at 606 (arguing for "deliberative cost-benefit anal-
ysis" in which "[d]eliberative forums ... of lay citizens ... engage in informed and
structured discussion" with regards to their individual preferences, which then informs
agency rulemaking).

133. See, e.g., Applegate, supra note 132, at 914-20; Fontana, supra note 128, at 82-83.
134. See, e.g., Ethan J. Leib, Towards a Practice of Deliberative Democracy: A Proposal for a

Popular Branch, 33 RUTGERs L.J. 359, 363-65, 408 (2002); Poisner, supra note 129, at 92-94.
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any better chance at justifying the modem administrative state
than the numerous other offers made by theorists over the dec-
ades.135

B. The Rule of Recognition in the United States
(Second-Order Uncertainty)

Legal philosophers often argue that the ultimate rule of recog-
nition in the United States is the Constitution itself or some
distinct part of the Constitution.I Take the proposition, for in-
stance, that

the rule of recognition for federal law in the U.S. would be:
The text of the 1787 Constitution (including the amending
clause), and whatever is validated as law by that text (includ-
ing both amendments to the original text and subordinate
law, e.g., statutes enacted pursuant to Article I or judicial di-
rectives issued pursuant to Article III), is law.37

This may be an acceptable statement to resolve first-order un-
certainty, but when it comes to resolving the type of second-order
uncertainty questions that arise in the context of legitimacy of the
administrative state, the constitutional account of the rule of
recognition in the United States fails on two fronts. First, that the
ultimate rule of recognition must (or can) be embodied in an
express, written agreement like the Constitution misconstrues
Hart's own criteria; and second, such a notion does not comport
with real-world practice.

As suggested earlier, according to Hart, "every legal system nec-
essarily contains one, and only one, rule that sets out the [final]
test of validity for that system."'" The key, therefore, is in locating
"the master rule that exists by virtue of the fact of social acceptance

135. Indeed, for nearly sixty years economists, political scientists, and legal scholars
have advanced theoretical proposals to legitimize the post-New Deal administrative state. See,
e.g., Croley, supra note 7, at 5-6. Or as Professor Jody Freedman explains it, "administrative
law scholarship has organized itself largely around the need to defend the administrative
state against accusations of illegitimacy." Jody Freeman, The Private Role in Public Governance,

75 N.Y.U. L. REv. 543, 546 (2000).
136. E.g., Greenawalt, supra note 30, at 642; Frank I. Michelman, Constitutional Author-

ship By The People, 74 NOTRE DAME L. REv. 1605, 1614 (1999); Carey, supra note 24, at
1178-79.

137. Matthew D. Adler, Popular Constitutionalism and the Rule of Recognition: Whose Practic-

es Ground U.S. Law?, 100 Nw. U. L. REv. 719, 731 (2006).
138. Shapiro, supra note 25, at 238; see also supra notes 62-64 and accompanying text.
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and not on the account of any further rule of recognition."'39 Inversely, a
norm that can be derived from reference to another norm is not,
by definition, an ultimate rule.'1 In the American system, however,
reaching beyond the text of the Constitution to some sort of high-
er authority is a well-entrenched practice by presidents, legislators,
jurists, and lawyers tasked with judging the validity of primary rules
and official acts. Thus, in considering the proper interpretation of
the Constitution's separation of powers provisions, or its meaning
with regards to an issue involving the balance of federal and state
authority, it comes of no surprise to find a legislator, president, or
jurist calling on the words of the Founders, or past officials, for
guidance. 4

1 In doing so, what the officials are looking for is a set of
social facts-namely the shared norms, customs, or values that un-
derlie our collective understanding of what constitutes the
American democratic system-for validation that their interpreta-
tion of the Constitution is the correct one.

The Constitution, which contains a majority of rules of recogni-
tion used on a day-to-day basis, is often a convenient proxy for
judging the validity of the nation's primary rules and legal institu-
tions. However, those social facts that Hart would call the rules of
recognition are not only capable of existing outside of a rigid con-
stitution, but must if a legal system's understanding of what
constitutes valid law is to evolve over time. In this regard, where the
text of the Constitution cannot provide clear resolution when a
question of uncertainty arises, officials should first look to "present
consensus," which, if it exists, "should be seen as a sufficient condi-
tion for determining the ultimate criteria of legal validity."'42 If
present consensus does not exist, however, then the proper way to
resolve the dispute is by "focusing on the reasons that the system's
constitutional designers had for adopting its basic institutional ar-
rangements" in 1787.'4 Rules, and most certainly the ultimate rule,
are capable of existing outside the Constitution as part of a com-

139. Schauer, supra note 54, at 870 (footnotes omitted) (emphasis added).
140. HART, supra note 26, at 102-03.
141. As Justice Scalia has acknowledged, the Founders' views, as contained in the Fed-

eralist Papers and other writings, are, for instance, valuable in implementing the
Constitution because "their writings, like those of other intelligent and informed people of
the time, display how the text of the Constitution was originally understood." ANTONIN

SCALIA, A MATER OF INTERPRETATION 38 (Amy Gutmann ed., 1997).
142. Shapiro, supra note 25, at 261.
143. Id. As Professor Shapiro sees it, "that a group of constitutional designers shared a

certain ideology regarding goals, values, and/or trust is a social fact." Id. at 266. However, by
privileging current consensus over historical social practice, Hart's theories of legal positiv-
ism are not consistent with originalism, which should focus only on the Founders' thoughts
regarding the Constitution. See, e.g., Larry Kramer, Two (More) Problems with Originalism, 31
HARV.J.L. & PUB. POL'Y 907, 907 (2008).
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mon understanding of the societal values of what constitutes a
democratic lawmaking institution, or a democratically enacted
primary rule, in our system.

Interestingly, it is moralist legal philosophers that seem to agree
that one need not turn solely to the Constitution to resolve legal
uncertainty arising in our system. As Professor Suzanna Sherry
proposed over twenty years ago, there is a strong historical record
to demonstrate that the Founders themselves never intended "their
new Constitution to be the sole source of paramount or higher
law."'" Instead, the Founders also recognized a "mixture of custom,
natural law, religious law, enacted law, and reason," which Sherry
labels part of fundamental law,'" which would continue to exist
and might serve to invalidate legislative action, even in light of no
apparent constitutional defect.'" Through meticulous historical
research, Sherry demonstrates that this unwritten fundamental law,
universally accepted in both England and the colonies, was often
of chief importance to the Founders during debates over the Con-
stitution, 48 was recognized by the first Congress,'" and continued
to play a role in judicial review of legislation after the Constitution
was ratified.5 o She argues, however, that modern constitutional law
has all but eradicated this link between the Constitution and fun-
damental law.'

Ironically, Sherry blames the loss of our understanding of fun-
damental law on "the legacy of legal positivism.,,52 In some respect,
this is true given the focus on the Constitution as the ultimate rule.
Her argument, however, as well as those focusing on the Constitu-
tion, misconstrues Hart's understanding of the rule of recognition.
Hart specifically believed that in a developed legal system, the rules
could not be identified "exclusively by reference to a text or list,"
but instead "by reference to some general characteristic possessed
by the primary rules."'5 In this regard, removing references to nat-
ural and religious law, Sherry's description of fundamental law is
not so different than what is argued above to be Hart's understand-
ing of the rule of recognition as a social norm, of a shared

144. Suzanna Sherry, The Founders' Unwritten Constitution, 54 U. CHI. L. REv. 1127, 1127
(1987).

145. Id. at 1129.
146. Id. at 1128, 1167-68.
147. Id. at 1128-34.
148. Id. at 1157-61.
149. Id. at 1161-67.
150. Id. at 1167-76.
151. Id. at 1176.
152. Id.
153. HART, supra note 26, at 92.
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understanding of what is law based upon the existence of social
facts accepted by those within the system.1 4

Perhaps, however, if unconvinced by theory alone that the Con-
stitution must fail as the ultimate rule of recognition, consideration
of the very condition of the modem administrative state today can
better prove the argument. The administrative state, though
strongly supported by constitutional structures, lacks the hallmarks
of comity required for legitimacy. Clearly, there is no disagreement
that both Congress, under its Article I authority, and the Supreme
Court, under Article III, have repeatedly sought to legitimize ad-
ministrative authority. Congress has not only passed legislation
establishing specific administrative departments, it has on occa-
sions too numerous to count, acted to provide agencies the power
to carry out specific regulatory missions. Most telling of all, Con-
gress has acted through valid legislation-namely the
Administrative Procedure Act'"-to provide an overarching
framework for the administrative state to operate within.'5  Like-
wise, the Supreme Court has regularly imprinted a constitutional
seal of approval on the administrative state by upholding congres-
sional delegations.'57 The endorsement of the administrative state
by two branches of government, through constitutional action for
that matter, should seemingly, according to the rule of recognition
pronounced above, legitimize both the agencies as lawgivers and
regulations as primary rules. Clearly, however, it has not, and,
therefore, it can scarcely be argued further that the Constitution is
the ultimate rule of recognition in this country.

So what is a better candidate for the ultimate rule? The answer is
"trustworthiness." Trustworthiness is the one value shared among
the Founders, as well as citizens and officials today, that time and
time again stands out as the foremost basis for the structure of the

154. Id.; Shapiro, supra note 25, at 261.
155. Pub. L. No. 79-404, 60 Stat. 237 (1946) (codified as amended in scattered sections

of 5 U.S.C.).
156. Remarkably, Professor Shapiro has argued that the APA, although not part of the

Constitution, confers such rulemaking power to agencies that it should also be understood
as partially constituting the rule of recognition in the United States. Shapiro, supra note 25,
at 256.

157. See, e.g., Whitman v. Am. Trucking Ass'ns, 531 U.S. 457 (2001); NLRB v. Jones &
Laughlin Steel Corp., 301 U.S. 1 (1937); W. Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937).

158. The notion that the administrative state is a legitimate source of primary rules
would eviscerate Hart's basic understanding of the rule of recognition (that the rules make
the sovereign) and return us to the historical positivism approach ofJohn Austin andJeremy
Bentham (the sovereign makes the rules). See Shapiro, supra note 25, at 235. As Professor
Michelman observed, "[w]hatever you want to call it, [the ultimate rule] cannot itself consist
in the command of any lawgiver because it supplies the standard by which claims to the
status of lawgiver are verified (or not)." Michelman, supra note 136, at 1613.

[VOL. 44:2370
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American legal system. Our government exists as a result of a social
agreement in which all "decline to trust the goodness of the rulers
to protect the rights of citizens."'" Again, as Professor Shapiro ex-
plains it: "[T]he interpretive methodology that best furthers the
designers' shared goals, values, and judgments of trustworthiness is
the proper one for interpreting the authoritative texts and hence
for revealing the content of the system's shared plan."'"'

That it can be said that "[o]ur entire government is based on
distrust of official power" is not, of course, expressly evident in the
text of the Constitution."' That term is not used anywhere in the
document. The Constitution is simply a framework document, lay-
ing out a government based on a system of checks and balances to
address the Founders' underlying distrust of officials.6 2 The Fram-
ers, of course, would feel no need to specifically set forth such
values in a framework document. As they had already clearly indi-
cated, the right of every person to address their grievances over
abuse of official power is a "self-evident" social fact that existed,
and continues to exist, in our system.16 3

C. Reconciliation: EDD and the Rule of Recognition

Part III.B. proposes that the ultimate rule within our system to
judge legitimacy of a lawmaking institution such as the administra-
tive state is measured by the trustworthiness of the institution.
Accordingly, until structural measures are put into place to bestow
credibility on the environmental administrative apparatus, then no
matter how deep their historical roots, and no matter how useful
the bureaucracy is to society, public attitude will continue to focus
on how the government power bestowed to administrative agencies
"is being held and exercised in accordance with [the] nation's
laws, values, traditions, and customs."'6 Such measures need not be

159. William Bradford Reynolds, The Challenge for Constitutional Respect in America, 11.
HARV.J.L. & PUB. POL'Y 13, 15 (1988).

160. Shapiro, supra note 25, at 261 (emphasis added).
161. Travis Christopher Barham, Note, Congress Gave and Congress Hath Taken Away: Ju-

risdiction Withdraw and the Constitution, 62 WASH. & LEE L. REV. 1139, 1215 (2005); see also
Willard Hurst, Discussion, in SUPREME COURT AND SUPREME LAW 75 (Edmond N. Cahn ed.,
1954) ("A very basic principal of our constitutionalism [is] a distrust of official power.").

162. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 593 (1952) (Frankfurter,J.,
concurring) ("To that end [the Founders] rested the structure of our central government
on the system of checks and balances. For them the doctrine of separation of powers was not
mere theory; it was a felt necessity."); see also Sherry, supra note 144, at 1130 ("A constitution
was simply the norms by which people were constituted into a nation.").

163. THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776).
164. See FREEDMAN, supra note 8, at 10.
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implemented by a constitutional amendment-it is enough that
the structural form of the institution satisfies the ultimate rule.
Indeed, past practice demonstrates this to be true. Before the New
Deal, agencies were widely used, but the sense of illegitimacy that
surrounds them now was virtually non-existent. One reason might
be that the delegations in pre-New Deal times were far more lim-
ited,166  generally involving ratemaking and other specific
adjudications. More importantly, however, the function and proce-
dures of these early agencies took better account of fundamental
fairness and due process concerns so as to check arbitrary agency
power. Unfortunately, while the New Deal enlarged the scope of
agency delegation and expanded the function of the administrative
state, the procedural checks on agency trustworthiness have not
kept pace, notwithstanding the adoption of the Administrative
Procedure Act in 1946.

EDD, correctly, suggests that additional democratic procedures
are required to restore legitimacy, at least with regards to environ-
mental administrative law. Social psychologists, in fact, tell us that
that the extent to which a process is seen as "procedurally just" is
extremely important to judgments about the legitimacy of an ac-
tion.16 8 It should be becoming clear, however, that in order to be
successful in this endeavor, EDD theorists too are obligated to test
their principles against the rules of recognition. The proposals
must, of course, be designed with the ultimate rule of recognition

165. See David H. Rosenbloom, Retrofitting the Administrative State to the Constitution: Con-
gress and the Judiciary's Twentieth-Century Progress, 60 PUB. ADMIN. REv. 39, 43- 44 (2000)
(arguing that the focus of the courts and Congress since adoption of the APA in 1946 has
been to make administrative procedures "more closely reflect democratic-constitutional
norms for legislating and governing").

166. See Field v. Clark, 143 U.S. 649, 692- 93 (1892) (finding that the delegation in
question was limited to discretion on the facts, not as to the law); Wayman v. Southard, 23
U.S. (10 Wheat.) 1, 43 (1825) (distinguishing "those important subjects, which must be
entirely regulated by the legislature itself, from those of less interest, in which a general
provision may be made, and power given to [agencies] to act under such general provisions
to fill up the details").

167. Before adoption of the APA, agency rulemaking typically followed trial-type adju-
dicatory processes. Richard E. Levy & Sidney A. Shapiro, Administrative Procedure and the
Decline of the Trial, 51 KAN. L. REv. 473, 485 (2003). These trial procedures, while more on-

erous on the administrative agency, provide greater process and fairness to the regulated
party. See Marshall J. Breger, The APA: An Administrative Conference Perspective, 72 VA. L. REv.

337, 347 (1986) ("Formal rulemaking, whatever its conceptual virtue in ensuring due pro-

cess, has failed in practice because it emphasizes trial-type procedures that are not suited for
exploration of the general characteristics of an industry."); Levy & Shapiro, supra, at 485.
Although the APA did contemplate that rulemaking procedures might remain formal,
"[t]he United States Supreme Court facilitated the avoidance of formal rulemaking proce-
dures through a series of decisions that made clear that formal rulemaking procedures are

seldom required by due process, the APA, or an agency's organic statute." Id. at 485-87.
168. Markell, supra note 5, at 677.
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in mind (i.e., to instill trustworthiness into the system); but ob-
servance of all possible rules of recognition is also required. With
this in mind, we can now turn to consideration of substantive EDD
suggestions to legitimize the environmental administrative appa-
ratus and, more importantly, improve the quality of environmental
decision-making within these agencies.

IV. EDD: A LEGAL POSITIVIST PROPOSAL

A. Toward a Deliberative, Democratic, and Trustworthy
American Environmental Administrative State

There is no single prescription for reforming the environmental
administrative state. From a legal positivist position, however, some
proposals might have greater promise, some less, and some might
even further undermine the legitimacy of the administrative state.
For instance, returning to the earlier discussion of three classifica-
tions of EDD literature,6 9 it would seem that the highest level of
EDD-giving citizens direct control over substantive agency authori-
ty-is itself conspicuously contrary to our accepted democratic
values, which have long rejected that measure of citizen participa-
tion in government.' On the other hand, some level of citizen
participation in government short of directly controlling official
decision-making is considered "sacrosanct to modern democra-

cy."17
1 Public awareness and involvement in agency decision-making

eliminates regulatory "slack"72 and generates decisions that are
more accountable and transparent to the public. 7 ' Thus, public

169. See supra notes 129-134 and accompanying text.
170. See Monaco, supra note 129, at 739-40 (explaining that the Founders believed the

country could only be governed through representation and that direct control by citizens
would result in "the instability of successive majorities"); Rossi, supra note 129, at 192 (de-
scribing the Founders' distinction between a "republic" and a "pure democracy").

171. Rossi, supra note 129, at 180-81.
172. As Professor Michael Levine explains it:

"Slack" is the effect of information and monitoring costs that shield the actions of a
regulator from observation by a rational electorate. The operation of the economic
theory of regulation implicitly relies on the existence of slack. After all, if all actions
by regulators could be perfectly observed and understood and voted on, no regulator
in a democratic system could survive instituting a policy that left an institutional poli-
ty.. . worse off than before.

Michael E. Levine, Why Weren't the Airlines Reregulated?, 23 YALE J. ON REG. 269, 273
(2006) (footnote omitted).

173. See David Markell, "Slack" in the Administrative State and Its Implications for Govern-
ance: The Issue of Accountability, 84 OR. L. REV. 1, 4-6 (2005); Rossi, supra note 129, at 182-83.
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participation in agency decision-making does appear to be a meas-
ure that can increase administrative legitimacy as measured by the
rule of recognition.

My own view of a reformed regulatory state is one where regula-
tors continue to function as the technical and scientific experts,
and in making policy determinations weigh the expert knowledge
with the informed opinion of electorate and peer officials in the po-
litical branches of our government. Such a system, I will argue,
requires four specific reforms: procedural requirements to im-
prove the quality of public participation; elimination of direct
involvement in agency decision-making by all political actors; an
obligation that an agency prepare a statement of overriding con-
sideration when informed views of the people and other officials
are disregarded in a decision; and limiting judicial review to ques-
tions of law and procedure. Each reform proposal is touched upon
below, but largely the intent is to leave these proposals for future
debate in the context of EDD and legal positivism.

Finally, in considering these reform proposals, and hopefully
others brought in the future in the context of legal positivism, im-
plementation should occur through Congressional action, and in
particular through addition of specific provisions to the APA. 7 4

While some reforms could occur through issuance of an Executive
Order, legislative action better conforms to existing structural
mechanisms that our system has in place to avoid additional se-
cond-order uncertainty problems. In other words, legislative action
is a trustworthier, democratic process; unilateral executive action is
not. Indeed, one of the concerns that has long dogged regulatory
cost-benefit analysis (CBA),"7 for example, is its unilateral imposi-
tion by President Reagan through Executive Order No. 12,1291.176

174. Again, I make the assumption as others have, that reform of the administrative state
will not occur through a constitutional amendment

175. Professor David Driesen offers the following definition of CBA:

CBA of a proposed regulation consists of estimates of the regulation's costs and of
the monetary value economists associate with the harms the regulation will avoid,
which the literature commonly refers to as benefits. CBA contemplates quantification
of the averted harms, including deaths, illness, and ecological destruction, in dollar
terms. CBA advocates claim that this is often possible, but concede that regulators
cannot quantify many relevant environmental and health effects.

David M. Driesen, Is Cost-Benefit Analysis Neutral?, 77 U. COLO. L. REv. 335, 339
(2006) (footnotes omitted).

176. Exec. Order No. 12,291, 3 C.F.R. 127, 128 (1980-1982), reprinted in 5 U.S.C. § 601
(2000). "[S]ubsequent presidents, including President Clinton, have continued this pro-
gram, issuing a series of Executive Orders that required agencies to quantify 'benefits' and
compare them to costs whenever possible and legally permissible." Driesen, supra note 175,
at 345.
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Scholars have long argued that CBA is illegal because such a re-
quirement is inconsistent with many, if not most, action-specific
environmental statutes.'" In reforming administrative law through
EDD principles, we should not repeat the same mistakes by adopt-
ing measures through a less-than-democratic process.

1. Improve the Quality of Public Participation

Critics complain that participation in traditional "notice and
comment" rulemaking "suffers from problems of quality.",78 At one
end of the spectrum is the argument that public participation in
rulemaking is often just a means to ensure that the regulatory out-
come is generally responsive to the interests of the regulated. 79

Others protest that participation has been dominated by a handful
of individuals or groups who "carp, but offer little information to
inform the process."'80 Even worse, regulators are often inundated
with "postcard comments," written and duplicated by an interest
group without providing any new information to the regulator.18
Clearly, the participation process is broken.

EDD advocates want to fix the process by changing the nature
and scope of public participation in agency rulemaking, typically
by allowing for more one-on-one engagement with regulators
through a discursive process. To be meaningful, and to generate
more valid preferences for action, however, public deliberation
also needs to be informed deliberation.8 2 As Professor Sunstein has
argued, deliberation alone more often than not leads to group po-
larization. This effect is counteracted, however, where material
on issue is presented with corresponding claims and values to

b184group members.

177. See, e.g., Daniel A. Farber, Rethinking the Rule of Cost-Benefit Analysis, 76 U. CHI. L.
REV. 1355, 1372-79 (2009) (reviewing RICHARD L. REvEsz & MICHAEL A. LIVERmORE, RE-

TAKING RATIONALITY: How CosT-BENEFIT ANALYSIS CAN BETTER PROTECT THE

ENVIRONMENT AND OUR HEALTH (2008)). The Unfunded Mandates Reform Act of 1995,
Pub. L. No. 104-4, § 202(a), 109 Stat. 64 (codified at 2 U.S.C. § 1532), codified these re-
quirements to some extent. Driesen, supra note 175, at 345.

178. Beth S. Noveck & David R. Johnson, A Complex(ity) Strategy for Breaking the Logjam,
17 N.Y.U. ENVTL. L.J. 170, 177 (2008).

179. NLRB v. Wyman-Gordon Co., 394 U.S. 759, 764 (1969); Noveck &Johnson, supra
note 178, at 177.

180. Noveck &Johnson, supra note 178, at 177.
181. Id.
182. See Nou, supra note 18, at 636.
183. Cass R. Sunstein, Deliberative Trouble? Why Groups Go to Extremes, 110 YALE L.J. 71, 85

(2000).
184. See id. at 73 n.6; Nou, supra note 18, at 636.
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Agencies need, therefore, not only to reverse what can be seen
as a trend toward reduced openness to the public,'85 but also to
take on the function of expanding the electorate's understanding
of complex environmental issues from a technical and scientific
viewpoint. By fashioning public participation in the context of "the
agency is listening," where regulators put participants on the spot,
often in live meetings, to give input without equal access to rele-
vant information,' government has produced a climate in which
most Americans have chosen to shy away from, if not outright
loathe, involvement in the rulemaking process. No wonder then
that nearly seventy-five years ago, Yale botanist Paul Sears recom-
mended that the United States hire a few thousand ecologists to
directly advise citizens on how to participate in government deci-
sion-making in order to put the whole nation on a biological and
economically sustainable track. 87 It is time to take heed and im-
plement such a discursive proposal.

2. Eliminate Direct Involvement in Rule-Making by Political Actors

As the Founders recognized in crafting the Constitution, good
government relies on democratic, not political, decision-making.'88

A legitimate administrative state, therefore, must be grounded in
the idea of an independent lawmaking institution that relies on
expertise, entrepreneurship, and stewardship-not politics-to
implement its mission."9 Procedures to insulate agency decision-
making from direct political control from the White House or
Congress are essential; not only must tampering with agency scien-

185. See, e.g., Markell, supra note 173, at 5.
186. EPA listening sessions are public community forums held to solicit public opinion

on what can often be complex environmental issues. See, e.g., Listening Session Notice, 74
Fed. Reg. 57313 (Nov. 5, 2009) ("EPA is announcing a listening session to be held on No-
vember 23, 2009, during the public comment period for the external review draft document
entitled, 'Toxicological Review of Choroprene: In Support of Summary Information on the
Integrated Risk Information System (IRIS).'").

187. See Donald Worster, The Ecology of Order and Chaos, in OUT OF THE WOODS: ESSAYS

IN ENVIRONMENTAL HISTORY 3, 4 (Char Miller & Hal Rothman eds., 1997).
188. See Stewart, supra note 109, at 335 ("James Madison identified domination by eco-

nomic and ideological factions as the central problem in a liberal polity.").
189. See Terence R. Mitchell & William G. Scott, Leadership Failures, the Distrusting Public,

and Prospects of the Administrative State, 47 PUB. ADMIN. REV. 445, 446 (1987). Expertise, of
course, refers to the formal education, administrative training, and organization socializa-
tion that administrators are believed to possess which allows them to be an expert in their
tasks. See id. at 447. Entrepreneurship refers to the "administrator as a source of innovation
and progress" on addressing social problems through regulation. Id. Finally, stewardship
refers to the legal, and some might consider moral, responsibility that an administrator has
to the public or others through the obligation to regulate. Id. at 448.
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tific and technical documents stop,90 but unilaterally imposed Ex-
ecutive Branch requirements, such as the controversial use of
independent cost-benefit analysis,19' must be ended. Such direct
(and literally unchecked) interference by one political branch is
far removed from our understanding of separation of powers that
is so imperative to the concept of trustworthiness in our system. A
wall must be erected between elected and appointed political offi-
cials on one hand, and professional, expert agency staff on the
other hand.

This is not to say, however, that Congress and the President
should play no role in agency decision-making. Congress certainly
has vast discretion in its delegations to establish the range of fac-
tors an agency should consider in reaching a decision 92 or to set
limiting parameters on the agency to prevent certain types of regu-
lations.93 The President also has significant authority to set a
regulatory agenda-assuming that Congress has not set firm dead-
lines-that best meets his political needs or ideology.19 4 Moreover,
both branches should play a greater role in the public deliberation

190. See supra Part II.
191. Cost-benefit analysis ("CBA") can be defined as "the systematic identification of all

future monetized costs and benefits associated with a proposed regulation or policy deci-
sion." Nou, supra note 18, at 603. Initiated originally by President Ronald Reagan's
Executive Order 12,291, and utilized by each President since that time, CBA is argued by its
advocates as a tool to "diminish[] interest-group pressures on regulation and also as a meth-
od for ensuring that the consequences of regulation are not shrouded in mystery but are
instead made available for public inspection and review." Id. at 612 (citing CORNELIUS M.
KERWIN, RULEMAKING: How GOVERNMENT AGENCIES WRITE LAW AND MAKE POLICY 178
(2003)). CBA opponents respond that the procedure has resulted in greater control by
political interest groups, and far less transparency in the rulemaking process. See, eg, RoB-
ERT F. KENNEDY, JR., CRIMES AGAINST NATURE: How GEORGE W. BUSH AND His CORPORATE

PALS ARE PLUNDERING THE COUNTRY AND HIJACKING OUR DEMOCRACY 59 (2004). For a
detailed review of the arguments against CBA, see THOMAS 0. MCGARITY, SIDNEY SHAPIRO

& DAVID BOLLIER, SOPHISTICATED SABOTAGE: THE INTELLECTUAL GAMES USED TO SUBVERT

RESPONSIBLE REGULATION (2004).
192. A classic environmental example would be the so-called five listing factors under

the Endangered Species Act, 16 U.S.C. § 1533(a) (1) (2006).
193. For example, in amending the Clean Air Act in 1990, Congress included a special

provision relating to emissions of hazardous air pollutants from certain electric generating
units. This provision, known as section 112(n), prevented the EPA from regulating these
sources until a scientific study was performed and a regulatory determination made that
"such regulation is appropriate and necessary." 42 U.S.C. § 7412(n) (1) (A) (2006).

194. See Evan J. Criddle, Fiduciary Foundations of Administrative Law, 54 UCLA L. REV.
117, 148-49 (2006); see also Steven Croley, White House Review ofAgency Rulemaking: An Empir-
ical Investigation, 70 U. CHI. L. REV. 821, 837 (2003) ("[B]y most acts of delegation Congress
intends for agencies to apply their expertise in the course of exercising their discretion.
Where instead Congress wants the president to have influence over particular decisions that
agencies make, as opposed to agenda-setting influence in ordering their statutory priorities,
Congress can so indicate by specifically delegating power to a White House agency. But in
the normal course, Congress delegates regulatory power to agencies so that agencies, not
the President, can exercise that power.").
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process for agency rulemaking. Indeed, a democratic system neces-
sarily requires that an agency not only take into account the
relevant scientific aspects of the problem, but, as mentioned, the
informed political views of the public and government officials.
What is most needed, however, is a rational process for agencies to
weigh these inputs and address how tension between science and
policy is to be resolved by the agency. The vehicle for doing so, it is
suggested, is not the traditional "concise general statement of [the
rule's] basis and purpose" requirement of the APA,19' but instead a
detailed statement of overriding consideration reflecting on the
agency's treatment of outside information.

3. Require Agencies to Prepare a Statement of
Overriding Considerations

Quite possibly a unique requirement in American law, the Cali-
fornia Environmental Quality Act requires that before an agency
approves a project that has been shown to have unmitigated envi-
ronmental impacts, the agency must first adopt a statement of
overriding considerations, which is "a declaration identifying spe-
cific social or economic factors that justify the failure to mitigate
the negative environmental consequences."' Similarly, federal
agencies should be required to prepare a statement explaining why
certain political concerns were elevated in the decision-making
process where substantial technical or scientific evidence indicates
that regulatory action would be a wise choice of action to protect
environmental resources or public health. As already discussed,
this proposal reflects the belief that, to Americans, even more im-
portant than the regulatory outcome is the transparency and
accountability of the regulatory process. If an agency indicates that
it chose a specific regulatory action as a means to address the Pres-
ident's economic policies, or because of limitations on its authority
placed by Congress, than as with a poor decision by any other
branch of government, there is at least a sense of legitimacy to the
regulatory action grounded in process. Moreover, the American
public will be in a better position to utilize other democratic pro-
cesses to effectuate a change to the underlying political basis for
the regulatory decision.

195. 5 U.S.C. § 553(c) (2006).
196. See George Lefcoe, Should CEQA Require Local Governments to Analyze the Impacts of

Development Displaced ly Restrictive Land Use Planning, 33 ECOLOGY L.Q. 1015, 1023 (2006).
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4. LimitJudicial Review to Questions of Law and Procedure

Judge Wald provides a luminous, if not sometimes near-
laughable, examination of the struggle courts have engaged in to
establish the scope of review to apply to agency rulemakings since
the 1970's, with a seemingly illogical attempt to accommodate both
judicial deference to, and scrutiny of, the agency within the same
judicial doctrine. Indeed, in the end Judge Wald acknowledges
that under the "arbitrary and capricious" standard of review, most
often the court is simply struggling to find some agency explana-
tion that it can deem "adequate."'98 The lack of any defined
components of an "adequate explanation," however, has "inevitably
[left] courts open to the charge that the results of our review are
inconsistent and reflect the political or philosophical preferences
of the judges ... rather than any objective standard."'" Such re-
view, of course, can be considered necessary (or inevitable) in a
system where agencies are seen as illegitimate actors, but it should
no longer be tolerated in a system where agency decision-making is
the result of trust-inducing, deliberative processes and proce-
dures. 00 In such a "reformed" system, judicial review could be
relegated to review of agency interpretation of and faithfulness to
the law,20' and its adherence to proper procedure. This, of course,
is a function that the Founders intended that the courts would per-
form within our system where lawmaking institutions are
considered both legitimate and co-equal.202

B. Defending EDD: Restoring American Environmental and Democratic
Values

Inevitably, any proposal for regulatory reform will be challenged
as costly and inefficient.203 Certainly, for those who benefit from the
current institutional arrangements-in which abuses of power and
corruption are tolerated in exchanges for governmental benefits

197. Wald, supra note 91, at 229-30.
198. Id. at 234.
199. Id.
200. See Fontana, supra note 128, at 119 (noting that the "political pressure brought to

bear on a court by a deliberative deference-inducing agency process" would certainly result
in a change in the standard of review).

201. I offer no opinion here as to the proper scope of such review. For now the starting
point would be with the Court's opinions in United States v. Mead Corp., 533 U.S. 218 (2001),
and Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).

202. See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).
203. See, e.g., Nou, supra note 18, at 643.
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and services -such concerns are paramount. For those, however,
concerned with restoring legitimacy to the American system of
government, and afraid of the consequences if it is not, cost and
efficiency plays little if any role in judging reform proposals. Surely,
the Founders' desire to build a system to check political power in a
democratic fashion trumped their concerns over the bulkiness and
cost of government.

With respect to long-term problems, like those posed by envi-
ronmental policy and the legitimacy of the administrative state, a
broader focus is appropriate.2 5 In this context, the importance of
law "turns as much on its ability to help our successors share our
values, and to help both ourselves and our successors actually put
those values into practice, as on its direct impact on current behav-
ior."206 And much is at stake. Not only is environmental policy in a
decade-long standstill, there is deep agreement among the public
that an "appreciable segment of regulatory policy is [simply] coun-
terproductive.,0 o Not only does the belief that the government
often does "more harm than good resonate[] strongly with many
'average' Americans,, 20 but government decision-making is often
seen to be largely undemocratic.0 Our concern at this point
should not just be in correcting the democratic deficiencies of the
administrative state, but with the consequences of continued offi-
cial acceptance of such a system and/or the perceived use of the
administrative state by the constitutional branches to circumvent
constraints placed on them to ensure their trustworthiness. Under
such conditions, it can only be so long, if it has not already oc-
curred, that illegitimacy, as measured by a lack of trust in the
system, begins to afflict government institutions once considered
secure under the rule of recognition.2 o

204. Mitchell & Scott, supra note 189, at 451.
205. See Holly Doremus, Shaping the Future: The Dialectic of Law and Environmental Values,

37 U.C. DAVIs L. REV. 233, 234 (2003).
206. Id.
207. JeffryJ. Rachlinski & Cynthia R. Farina, Cognitive Psychology and Optimal Government

Design, 87 CORNELL L. REv. 549, 550-51 (2002).
208. Id.
209. See Austin Sarat, Support for the Legal System: An Analysis of Knowledge, Attitudes, and

Behavior, 3 Am. POL. Q. 3,8 (1975).
210. Indeed, while Congress was once trusted to develop sound environmental and

other social policies, it is now marked by a "blood feud" among the political parties that has
resulted in "an era in which Congress is paralyzed." E. Donald Elliot, Portage Strategies for
Adapting Environmental Law and Policy During a Loglam Era, 17 N.Y.U. ENVTL. L.J. 24, 24
(2008); see also Richard J. Lazarus, Congressional Descent: The Demise of Deliberative Democracy in
Environmental Law, 94 CEO. L.J. 619, 620-22 (comparing "an ascent" in the 1970s and 1980s
in Congress' wielding of lawmaking authority to its more recent "descent" and the impact
this has had on environmental law).
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Certainly EDD does not hold the only answer to the illegitimacy
problem. The process, however, that EDD promises to inject into
administrative decision-making can play an important role in pro-
moting the legitimacy of administrative policies and protect against
violations of the public trust by agency officials. More importantly,
procedurally just processes, particularly those with public participa-
tion, are trusted to lead to better substantive decisions. This is the
heart of what Americans believe to be democracy and what consti-

211
tutes our ultimate rule of recognition.

CONCLUSION

"Culture, like the natural environment, will flourish if well tend-
ed and collapse if polluted and despoiled." 2 1 2

Improving any existing governance structures to better address
environmental protection has proven to be a formidable challenge
in the past.2 13 Undertaking an administrative reform effort to im-
prove environmental protection and restore the trust in
government necessary to the legitimacy of the administrative state,
therefore, would seem a near impossible undertaking. But as with
any undertaking, such reform needs to be fashioned procedure-by-
procedure, taking one step at a time. It is, of course, through the
establishment of democratic agency procedure that it will be possi-
ble "for issues and contributions, information and reasons to float
freely" within agency decision-making space." Such processes are
necessary for the development of the political will-formation that
will lead to just and agreeable decision-making that the populace
can once again trust.2 5 Moreover, through the lens of legal positiv-
ism, such processes are also necessary if our environmental
administrative apparatus is to be seen as a legitimate source of
primary environmental law. EDD offers such hope for administra-
tive legitimacy; hope that stands a chance to prevail as measured by

211. See Joseph Raz, Liberalism, Skepticism, and Democracy, 74 IOWA L. REv. 761, 779
(1989) ("Democracy is best understood as a political system allowing individuals opportuni-
ties for informed participation in the political process whose purpose is the promotion of
sound decisions.").

212. David W. Opderbeck, Deconstructing jefferson's Candle: Towards a Critical Realist Ap-
proach to Cultural Environmentalism and Information Policy, 49JURIMETRICSJ. 203, 204 (2009).

213. See Daniel A. Farber, Building Bridges Over Troubled Waters: Eco-Pragmatism and the
Environmental Prospect, 87 MINN. L. REv. 851, 882 (2003).

214. MASON, supra note 117, at 51 (citing JURGEN HABERMAS, BETWEEN FACTS AND

NoRMs: CONTRIBUTIONS TO A DISCOURSE THEORY OF LAW AND DEMOCRACY 448 (William
Rehg trans., 1996)).

215. See id.
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America's deeply rooted democratic values and beliefs that consti-
tute our system's rules of recognition.


