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NCQTE TO FIRST EDITION.

The following collection of cases bas been made primarily
for use in connection with the writer’s lectures on Partnership
in the Law School of this University and to accompany his
‘‘Elements of Partnership” recently published. It is hoped,
however, that it may prove of value to students generally.
The collection makes no pretension to being complete in any
sense. What has been aimed at is to give, in small compass
and inexpensive form, some illustrations of the rules governing
the more important phases of the subject, and particularly to
illustrate with some fullness the difficult question of the tests of
partnership. Statements of facts have been condensed where
practicable and portions of cases noi germane to the subject
have usually been omitted. Nothing has been attempted in
the way of annotation beyond a reference to those sections in

the text-book named where the same subject is discussed.
F. R. M.

UNIVERSITY OF MICHIGAN,
Ann Arbor, December 1, _1 8986,

“———iele

NOTE TO SECOND EDITION.

In this edition the number of cases has been considerably
increased. The work of sele~ting and editing these additional

cases has been almost wholly performed by Professor Sage.
| F. R. M.

UNIVERSITY OF MIOHIGAN,
Ann Arbor, June 15, 1903.

—— —— -_—

NOTE TO THIRD EDITION.

In this edition the number of cases has again been consider-
ably increased. The added cases are grouped together in the
Supplement, but the Teble of Contents will show their proper
distribution. F. R. M.

UNIVERSITY OF CHICAGO,
Octeber 1, 1905.
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CASES ON PARTNERSHIP.

L

WHAT IS A PARTNERSHIP.

THE QUEEN vs. ROBSCN,

Crown Case reserved, 1885.

English Law Reports, 16 Q. B. D, 137,

The prisoner was tried and convicted on an indictment
framed under 31 & 32 Vict. c. 116, 8. 1, charging that be, being
a member of a copartnership called the Bedlington Colliery
Young Men’s Christian Association (hereafter called the associ-
ation), feloniously did embezzle three several suins of money
of and belonging to the said copartnership. .

The object of the association was, to use the language of
one of its printed rules, “the extension of the Kingdom of the
Lord Jesus Christ among young men and the developinent of
their spiritual life and mental powers.,” It was composed of
rmembers and associates. The number of members did not
exceed twenty. Any person was eligible for membership
“who gave decided evidence of his conversion to God,” but,
before he could become a membeor, he must be proposed and
seconded by two members of the association and elected by
the committee on their being satisfied as to his suitability.
Trustees for the time being in whom the real property belong-
ing to the association was vested became members by virtue
of their appointment as trustees. Members were required to
subscribe three shi:'ings per annum. The affairs of the asso-

3
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ciation were in the hands of a general coramittee of manage-
ment, consisting of a president, two vice presidents, a treas.
urer, two secretaries, and at least nine members. The
commitftee had power to suspend or expel any member whose
conduct was found inconsistent in their judgment with the
Christian eharacter. The agencies for the attainment of the
objects of the association were, 1st, the personal efforts of
the members; 2d, devotional meetings; 3d, social meetings;
4th, classes for Biblical instruction; 5th, the delivering of
addresses and lectures; and, 6th, the diffusion of Christian
and other suitable literature.

Before the first of the offenses charged against the prisoner
was committed, the members of the association proposed to
build and afterward built a hall or place of meeting for the
purposes of the association at a cost of nearly £200, of which
about £40 was still owing. To this building every member
had the right of entry and was entitled to a latch-key.

The prisoner became a member of the association in 1878,
and had continued to be a member up to the time of the trial.
As and being such member he solicited and obtained for the
association from divers persons many sums of money as doua-
tions or subscriptions on account of and for the general pur-
poses of the associaiion, toward the building fund, and toward
the liquidation of the ~foresaid debt of £40. Three of these
sums it was that the prisoner was charged with and found
guilty of embezzling.

If the association was a copartnership within the meaning
of 31 & 32 Viet. ¢. 116, s. 1, the conviction was to stand
affirmed.! If it was not the conviction was to be reversed.

Walton, for the prisoner.

The only question is whether this association is a copartnership. Tbe
terms of the statute clearly show that the copartnerships contcmplated
thereby are copartnerships in the ordinary sense of the term, viz, for the

13] and 32 Vict. c. 114, 8. 1, providesthat *if any person being a mem-
ber of any copartnership, or being one of two or more beneficial owners of
any rioney, goods or effects, etc., shall steal or embezzle any such money,
goods or effects, etc., of or belonging to any such copartnership or to such
joint beneticial owners, every such person shall be liable to be dealt with,
tried, convicted and punished for the ean:e as if such person had not been
or was not a member of such copartnership or ons of such beneficial

owners.”
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purpose of gain or profit. Lanprry, L. J., in his work on Partnership, p.
1, gives an explanation of the term * partnership,” which shows that the
neceasary idea of a partnership ia thut it should have for i1ts object the
acquisition and division of gain. e says: “Without attempting to define
the terms ‘partners’ and *partnership,’ it will suffice to point out as
acourately as possible the leading ideas involved in these words. The
te:mae in question are evidently derived from to part in the rense of to
divide smongat or share; and this at once limits their application, aithough
not very precieely: for persons may share almost anything imeaginable,
and may do 80 either by agreement or otherwise, But, in order that per-
sons may be partoers in the legal acception of the word, it is requisite that
they shall share something by virtue of an agreement to that effect, and
tnat that which they have agreed to share shall be the profit arising from
some predetermined business engaged in for their common beuefit; . . . .
to use the word ¢ partnership’ to denote a society not formed for gain ie to
destroy the value of the word, and can only lead to confusion. Nor is it
consietent with modern usage. Lord HaLe and older writers use copart-
nership in the sense of co-ownership, but this is no lenger custumary, and,
as will be shown bhereafter, there are many important differences between
the two.” This is not an association for the purposes of profit or guin.
Liord Cor.erinage, C. J. The only point roserved is whether this is & co-
partnership. The prisoner was not indicted as one of several juint bene-
ficial owners,

No counsel appeared for the prosecution,

JLoord CoLERIDGE, C. J. It seems to me that this conviection
cannot be supported. I cannot find any authority throwing
auy doubt on the accuracy of the passage in Lindley on Part-
nership, which makes the participation in profits essential to
the English idea of partnership, and states that, although in
former times the word “copartnership’” was used in the sense
of “co-ownership,” the modern usage has been to confine the
meaning of the term to socicties formed for gain. A number
of definitions given by writers from all parts of the world are
appended to the passage, and in all of thery the idea involved
appears to be that of joint operation for the sake of gain.
The association in the present case is not a copartnership in
any sense of the word into which the notion of co-operation
for the purpose of gain enters. YWe must construe the word
“copartnership” as used in the act according to the meaning
ordinarily, attached to it by the decisions and text-books on
the subject. This a..ociation does naot come within that
meaning. The only point reserved for us is whether this asso-
ciation is a copartnership within the act. Inasmuch as we
are of opinion that it is net, ti.e conviction must be reversad.
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DenMAN, J. I am of the same opinion. The word “copart-
nership” in the act must be construed according to the well-
known legal meaning of the term. If the section had only
mentioned the case of a copartnership I should have thought
it impossible to say that this case was within the statute.
The conclusion to which we come is, in my opinion, much
strengthened by the fact that the section contains another
expression which covers the case of co-ownership where there
is no copartnership. Here we are dealing only with the term
“copartnership,” for the only question reserved is whether
this association was a copartnership within the section. 1 am
clearly of the opinion that it was not.

FieLp, HAwkiINs, and WiLws, JJ,, concurred,

Conviction reversed.

Nore: See Mechem’s Elem, of Partn, §§ 2, 7 and cases there cited.

BURT vs. LATHROP.

Supreme Court of Michigan, 1888,
52 Mich. 108, 17 N. Vi. Rep. 716.

Error to Wayne.. Plaintiff appeals.

0. C. Burt, in pro. per., and John Atkinson, for plaintiff and
appellant.

0. A. Eent and Julian @. Dickinson, for defendants.

CaMPBELL, J. Plaintiff sued a large number rf defendants
as jointly liable to him for his services as attorney in defend-
ing some patent suits concerning the rights to use certain
hard-rubber material in dentistry. He declared specially and
with the common counts for these services, and also set up
two judgments rendered in Jackson county for the same caus:s
of action. Upon trial the court below orcdered a verdict for
defendants. The counts which describe the judgments do nct
got them cut in such a way as to make out any legal liability
under them against all these defendants, and the proofs are



BURT vs8. LATUROP. 5

not any more definite. It appears aflirmatively that no juris-
diction existed to bind more than a part of them, and there
can be nothing ciaimed for them under the issue as presented.
They may, therefore, be laid aside. The ground for asserting
a claim against the defendants jointly is that they are claimed
to have become members of an association combined for the
purpose of legal resistance to the claims of a patentee, and
that plaintift was employed by their officers.

There is no testimony tending to show any immediate per-
sonal employment of plaintiff by the defendants, jointly or
individually, so as to justify this joint action. But it was
claimed that they stood on the fooling of partners, bound by
the action of their designated managing members. The testi-
mony indicates that several of the defendants, at various times,
became members of an association which, so far as pertinent
to this inquiry, required them to pay five doliars each into
the treasury, and to pay such assessments as should be levied
pro rata, on pain of being left out of the association and its
privileges. The oflicers were to employ counsel, and money
was to be paid on the order of the president and secretary.

We can find in this arrangement nothing analogous to a
partnership. There was no common business, and nothing
involving profit and loss in a business sense, No one was
empowered to make contracts binding on the subscribers per-
sonally, and no one was to be liable except for assessments,
nor even for those except as he saw fit to pay them to keep
his membership. It was nothing more than a combination
which may have made the parties in some respects responsible
to each other, but which did not, we think, authorize any con-
tract with third persons which should bind any member per-
sonally beyond his assessments. As plaintiff was not only
aware of the articles, but showed that he acted under them
and in furtherance of them in various waxys, no question arises
in the nature of an equitable estoppel. We are not concerned
on this record to consider whether plaintiff has any other
adequate means of securing compensation. The only ques-
tion uow is whether these defendants are his joint debtors.
We think they are not.

The judgment must be affirmed with costs.

(The other justices concurred.)

Note: Ses Mechem’s Elem. of Partn., § 7.
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DUNHOAM vs. LOVEROCK.

Supreme Court of Pennsylvania, 1898.

168 Pa. 8t. 197, 27 Atl. Rep. 900, 88 Am. St. Rep. 888,

Dunham and Loverock were tenants in common of a lease-
hold estate in oil lands. Dunham drilled a new well in pur-
suance of an agreement with Loverock to that effect. Dunham
claimed a balance due to him {from Loverock on account of the
well. In the meantime one Pickett bought Loverock’s half of
the property, and Dunham alleged that he and Loverock were
partners, and therefore that Pickett took subject to a se’tle-
ment of the accounts between Loverock and the firm. The
court below held that there was no partnership and Dunham
appealed

Roger Sherman and Samuel Grumbdine, for appellant.
George S, Criswell and J. W. Lee, for appellee,.

WiLriams, J.  (After stating the facts) No contract of
partnership, written or oral, is shown, but it is contended that a
partnership resulted from the agreement to drill another well
on the leasehold at the corrmon cost of the owners. It must he
remembered that this question is not raised between third per-
sons and the tenants in common, but inter sese. What other
persons may have thought, or in what manner they may have
charged goods furnished for the work on the well, i8 not now
the question; but what was the actual fact as between them-
selves? When the new well was proposed they were simply
tenants in common of the ten acres covered by the lease,
and of the well and machinery thereon. As such they con-
tributed to the cost of operating the well, and divided the
product. The new well was on the same lease. It was to
the interest of each of the cotenants that it should be put
down, and it was an undertaking which was appropriate to
tenants in common, since it would increase the product of
the common property. In the absence of a distinct agreement
between them that their relations to the property and to each
other should be changed, the presumption is that the old rela-
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tion continued, and that they treated with cach other as own-
ers of separate interests in an undivided lease.

It Is elementary law that a parinership {s created only by a
contract, express or implied. The burden of showing its exist-
ence is on himm who alleges it, and this burden the court helow
rightly held had not been lifted by the plaintiff. To be sure
there was undivided possession of the lease,but unity of posses-
gion is one of the distinguishing characteristics of a tenancy in
common. There was contribution to the cost of operating the
well, but this could be compelled between tenants in common
by bill or by account render. There was division of the prod-
uct, but this was in nccordance with the righta of the co-ten-
ants. Ilach had a right to share in the product in proportion
to his interest in the estate, It may be sald that there was a
resulling division of profits, since, if the product exceeded the
cost of production, there was a profit to each part owner; but if
go it was shown by the settlement of his individual accounts
only, and grew out of the fact that he received from his share
of the product more than it cost him to secure it.

NSo it may be sald there was a contribution to losses, since
each tenant sustaincd a loss when the value of his share of the
produce fell helow its cost to him, but this was the individual
loss of each, with which no one else had any concern, and to
which no one was bound o contribute. There §s, therefore, no
circumstance relaling to the business done upon, or the devel-
opment of, the lease not fairly and naturally referable to the
relations the parties sustained to each other as tenants in com-
mon. There is no agreement shown that tenants in common
might not properly make with each other for the development
of the property in which each held a separate title, bot an nndi-
vided possession.  Between persons so gituated a partnership
does not result by implication of law. It must be created by
agreement.  As we fully agree with the court below that no
such agreement was shown, it is not necessary to consider the
authorities cited by the learned master, and by counsel to theijr
printed briefs, showing what are the ordinary indicia of a part-
nership. There can be no controversy over such questions in
this case, for the plaintiff fails for want of proof sufficient to
furnish a foothold for him on the facts. Tenants in common

may become partners, like other persons, where they agree to
assume that relation towards each other; but the law will not
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create the relation for them as the consequence of a course of
cecnduct and dealing naturally referable to a relation alveady
existing between them, which made such a course of conduct
to their common advantage. The plaintiff and defendants,

upon the facts before us, were tenants in common.
Affirmed,

Note: See Mechem’s Elem. o! Partn., § 8, and cases thére cited. Soe
also Coope v, Eyre post, p. 64.

EATON vs. WALKER.

Supreme Court of Michigan, 1889,
76 Mlch. 579, 43 N. W. Rep. 838,

This action was brought by Eaton against Walker, Hop-
kins and Livingston, to recover the sum of $3,562.68, alleged
to be due from them. There was no dispute as to the amount.,
The defense was that the debi was -contracted by and due
from the corporation of Walker, Hopkins & Co., of which the
defendants were the members, but which had become insolvent.
Prior to the organization of Walker, Hopkins & Co., the defend-
ant Walker, with others, had carried on a partnership busi.
ness under the firm name of Walker, Summer & Co. Plaintiff
had had dealings with both concerns. Hopkins and Livingston
had no connection with the business of Walker, Suinmer &
Co. Defendants had assumed to organize as a corporation
under a statute purporting to authorize such organization, and
had done all that was necessary to comply with the statute.
Defendants Livingston and Hopkins had paid in cash for their
stock, and Walker had turned in the asseis of Walker, Sum-
mer & Co., of which he had become the owner. The court
below found that the plaintiff had dealt with Walker, Hlopkins
& Co., a8 a corporation, and that the debt sued upon was due
from the corporation as such. The plaintiff contended that
the statute under which defendants had assumed to organize
as a corporation was unconstitutional, because it violated the
constitutional provision that “no law shail embrace more than
one object, which shall be embraced in its title.”” The Supreme
"Court held the statute unconstitutional for this reason.

Henry M. Dufficld, for plaintiff and appellant,
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Dickinson, Thurber and Stevenson, and F. H. Canfield, for
defendants.

Long, J. (After declaring the statute unconstitutional.)

Defendants’ counsel, however, insist that Walker, Hopkins
& Co. were a corporation de facto, if not de jure. DBut there
being no valid law of this State under which the defendants
could legally be incorporated, could they, even colorably,
become a corporation, or have any existence as a corporation
de facto, or would the plaintiff be estopped from inquiry into
their corporate existence under such circumstances? Two
things are necessary to be shown in order to establish a cor-
poration de facto, viz.: (1) The existence of a charter or some
law under which a corporatior, with the powers assumed,
might lawfully be crcated; and (2) a user by the party to the
suit of therightis claimed to be conferred bysuch charter or law.
Banlk vs. Stearns, 15 Wend, (N. Y.) 314. If the law exists, and
the record exhibits a bona fide attempt to organize under it,
very slight evidence of user beyond this is all that can be
required. AMethodist Church vs. Pickett, 19 N. Y, 487. In Heas-
ton v8. Railroad Co., 16 Ind. 275, 79 Am. Dec. 430, the court
says: “The estoppel goes to the mere de facfo organization;
not to the question of legal authority to make an organization.
A de facto corporation, that by regularity of organization might
be one de jure, can sue and be sued. And a person who con-
tracts. with such' corporation while it is acting under its de
facto organization—who contracts with it as an organized cor-
poration—is estopped, in a suit on such contract, to deny its
de facto organization at the date of the contract; but thic does
not extend to the question of legal power to organize. IHence,
if an organization is completed where there is no law, or an
unconstitutional law, authorizing an organization as a cor-
poration, the doctrine of estoppel does not apply.” The same
rule was laid down by implication by this court in Swarticout
v8. Railroad Co., 24 Mich. 303, as follows: “Where there is thus
8 corporation de facto, with no want of legislative power to
its due and legal existence; where it is proceeding in the per-
formance of corporate functions, and the public are dealing
with it on the supposition that it is what it professes to be;
and the questions suggested are only whether there has been
exact regularity and strict compliance with the provisions of
the law relating to incorporation,—it is plainly a dictate, alike

2 .
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of justice and of public policy, that in controversies between
the de facto corporation and those who have entered into con-
tract relations with it, as corporators or otherwise, such
questions should not be suffered to be raised.” And again it was
gald: “But both in reason and on authority the ruling should
be the same where an attempt has been made to organize a
corporation under a general law permitting it. If due author-
ity existed for the organization, and the question is one of
regularity merely, ‘the rule established by law, as well as rea-
son, i8 that parties, recognizing the existence of corporations
by dealing with them, have no right to object to any irregu-
larity in their organization.’” In the present case, however,
there was no law authorizing the parties to file their articles
of association, or to become incorporated; and there could,
under such circumstances, be no corporation de facto. It can-
not, therefore, in any proper legal sense, be said that the carry-
ing on of the business in the corporate name is evidence of
user which can be considered in aid of their legal corporate

existence,

Counsel for the defendants contend that the case of Bank
v8. Stone, 838 Mich. 779, is decisive of this case. In that case
the defendants claimed to be incorporated as the Charles Stone
Timber Company. It appeared that the plaintiff transacted
a large amount of business with the defendants, upon the
specific understanding that the concern was contracting as a
corporation, and not otherwise; and this court said: ‘“Now,

the proof that, as matter of fact, the company carried on busi-
ness a8 a4 corporation in the name of the Charles Stone Timber
Company when the bank dealt with it, established, prima facie,
that it was a corporation pursuant to law; and certainly the
evidence the bank adduced in regard to the operations of the
company, the attitude it maintained, and the character in
which the two concerns dealt together, showed that the com-
pany was a corporation de faclo, and so acknowledged by the
bank.” 1In the present case the plaintiff offered evidence to
show that he never knew, or had any information, that the
defendants claimed tuhot YWalker, Hopkins & Co. were a cor-
poration, but, on the contrary, that Mr. Walker, of that firm,
asked him to continue his business with the firm as he had

carried it on formerly with Walker, Summer & Co., and that
the firm- was composed of himself, Willilam Livingston, Jr.,
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and Mark Hopkins, Jr., and that he always believed and under-
stood that Walker, Hopkins & Co. were a firm. This testi-
mony the court below excluded. In addition to this, and upon
this point, this case differs radically from the case of Bank vs.
Stene. The whole facts show that the firm never had any cor-
purate existence, and never was a corporation, even de faclo.
It is very evident to us that the facts here presented do not
bring this case within the ruling of the former case. In the .
present case, as in that, the name would not indicate that the
firrm was a corporation. It gave no clue to the nature of the
company as being corporated or unincorporated,and there is no
pretense of proof that the plaintiff dealt with it as a corpora-
tion, except the fact that defendants were doing busincss as a
corporation, and had published such fact in two of the Detroit
papers, and mailed circulars to their customers announc-
ing that they had organized as a corporation under the Iaws
of the State of Michigan, and also that their lefter heads
showed this fact, some of the circulars being mailed to plaint-
i, and the corporation having also sent by mail statements of
its accounts to plaintiff written upon such letter heads. The
plaintiff testified that he had no recollection of receiving such
circulars, or of ever having seen such announcements in the
public press. Plaintiff also testified that he had no recollection
of ever having received any letter heads containing the infor-
mation that defendants were a corporation; and it appears
that when the account was made up by defendants showing
their indebtedness to plaintiff, and transmitted to him, it was
upon the letter head of Walker, Summer & Co., which did not
contain any showing that Walker, Hopkins & Co. were a cor-
poration. Plaintiff’s counsei also offered to show by the testi-
mony of the plaintiff that Mr, Walker solicited the plaintiff
to do business with YWalker, Hopkins & Co., stating to him that
it was a partnership composed of Walker, Livingston, and
Mark Hopkins, Jr., and that in the faith of that statement
the plaintiff commenced business with them. This testimony
the court excluded. Defendants’ counsel, however, contend
that inasmuch as the trial! court found as a fact that Walker,
Hopkins & Co. were a corporation, and that during the time it
continued to do business plaintiff had full knowledge that they
were a corporation, and not a copartnership, and continued to
do business with them as a corporation, such finding is con-
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clusive, and will not be disturbed by this court. It would be
true that, 1if there was any proof to support the finding, this
court would be bound by it, though, upon the facts, it might
not be able to agree with the circuit court in its conclusions.
But the fact is made to appear, by the evidence returned, that
the court excluded the evidence of the plaintiff that he did not
know that they were a corporation, and did not deal with them
as such, but was informed by Walker that they were a partner-
ship, and dealt with them in the belief that they were a part-
nership; and yet the «ourt below finds,.under the evidence
which defendants were permitted to offer, that plaintiff did
deal with them as a corporation, and had full knowledge that
they were such, and bases such finding and conclusion upon
the fact that defendants published the statements in the public
press, and mailed circulars and leiter heads to plaintiff which
it is not shown he ever received. Under such circumstances,
the court was in error in excluding the testimony, and we think
there is no proof to sustain the finding.

It is undouhtedly well settled that a person who has entered
into contract relations with a de facto corporation cannot, in an
action thereon, deny its corporate character, or set up any
informality in its organization, to defeat the action. The dis-
tinction between such cases and the present one is to my mind
clear. If there had been any law under which defendants had
a right to incorporate, and the offer had been to show a mere
abuse or excess of its corporate powers, or had it appeared that
it was a de facto corporation, and the question related to the
regularity of its organization merely, there could be no doubt
that the plaintiff would be estopped from questioning its cor-
porate existence. But tbe two things necessary to show a
corporafion, even de facto, do not exist. There is no law under
which the powers they assumed might lawfully be created;
and the mere fact that they assumed to act as such, even in
the full belief that they were legally incorporated, would not
constitute them a corporation de facto.

It is adm’ited upon this record that an indebtedness was due
to the plaintiif in the sum of $3,562.68 at-1he date of the trial,
July 19, 1888, and plaintiff sceks to hold defendants liable
therefor as partners, and in this contention we think he is
vight. The defendants were not a corporation. They had asso-
ciated together, each sharing the profits and losses of the busi-
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ness equally, according to the :uoney each put in as capital
stock, each holding and own’ag one-third part of the shares.
The fact that they took counsel and acted in good faith in
orgenizing under what they -vere advised was a valid law
does not relieve them of their licwility. It is well settled that
obligors are bound, not by the siyle which they give to them-
selves, but by the consequences which they incur by reason of
{heir acts. They have had the benefit of the plaintiff’s means;
they are indebted to him, as is conceded; but have sought to
shift individual liability to a corporate one. There is no such
corporation, and the mere fact that defendants assumed to
act as such does not relieve them from persenal liability. Under
the circumstances of this case the defendants must be held
liable as partners. The judgment of the court below must be
set aside and vacated, and judgment entered here in favor
of plaintiff for the sum of $3,5062.68, with interest from July
27, 1883, being the date wlhen the parties, claiming to be a cor-
poration, made an assignment for the benefit of their crcditors,
together with costs of both this and the circuit court.

CampBeLL and CramprriN, JJ.,, concurred with Lonag, J.
SRERWOOD, C. J., and Morsg, J., did not sit.

Norg: Compare with the two cases following.

FINNEGAN vs. NOERENBERG.

Supreme Court of Minnesota, 18983.
52 Minn. 239, 68 N. W. Rep. 1150, 38 Am. St. Rep. 552, 18 L. R. A. 778.

This was an action to recover of the defendant for the debts
of a Building Association upon the ground that the association
had faiieG to become a corporation and, therefore, the associ-

atis were liui:e as partners. The court below held the efend-
ant not liable. Plaintiff appealed. *

Savage & Purdy, for appellant.
Ankeny & Irwin, for defendant,

JILFILLAN, C. J. Eight persons 1igned, :acknowledged, and
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caused to be filed and recorded in the office of the city clerk
in Minneapolis, articles assuming and purporting to form,
under Laws 1870, ¢. 29, a corporation, for the purpose, as speci-
fied in them, of “buying,owning,improving,selling.and leasing
of lands, tenements, and hereditaments, real, personal, and
~mixed estates and property, including the construction and
leasing of a building in the city of Minneapolis, Minn., as a
hall to aid and carry out the general purposes of the organi-
zation known as the ‘Knights of Labor.’” The association
received subscriptions to its capital stock, elected directors
and a board of managers, adopted by-lnws, bought a lot,
erected a building on it, and, when completed, rented different
parts of it to different parties. The plaintiff furnished plumb-
ing for the building during its construction, amounting to
$5909.60, for which he brings this action against several sub-
scribers to the stoek, as copartners doing business under the
firm name of the “K, of L. Building Association.” The theory
upaon which the action is brought is that, the association having
failed to become a corporation, it is in law a partnership, and
the members liable as partners for the debts incurred by it.

It is claimed that the association was not an incorporation
because—First, the act under which it attempted to become
incorporated, to wit, laws 1870, c¢. 29, is void, because its sub-
Ject is not properly expressed in the title; second, the act does
not authorize the formation of corporations for the purpose or
to transact the business stated in the articles; third, the place
where the business was to be carried on was not distinctly

stated 1n the articles, and they had, perhaps, some other minor
defects.

It is unnecessary to consider whether this was a de jure cor-
poration, so that it could defend against a quo warranito, or an
action i the nature of quo warranto, in behalf of the State;
for, although an association may not be able to justify itself
when called on by the State to show by what authority it
assumes to be, and act as, a corporation, it may be so far a
corporation, that, for reasons of public policy, no one but the
State will be permitted to call in question the lawfulness of its
organization. Such is what is termed a corporation de facto—
that is, a corporation from the fact of its acting as such.
though not in law or of right a corporation. What is essential

to constitute a body of men a de faclo corporation is stated by
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SenDEN, J., In Methodist, ete.. Church vs. Pickett, 19 N, Y. 482,
as “(1) the existence of a charter or some law under which a
corporation with the powers assumed mig.t lawfully be cre-
ated; and (2) a user by the party to the suit of the rights
claimed to be conferred by such charter or law.” This state-
ment was apparently adopted by this court in East Norway
Church vs. Froislie, 37 Minn. 447, 35 N. W. Rep. 260; but, as it
leaves out of account any attempt to organize under the char-
ter or law, we think the statement of what is essential defect-
ive. The definition in Taylor on Private Corporations (page
145) is more nearly aceurate: “When a body of men are acting
as a corporation, under color of apparent organization, in pur-
suance of some charter or enabiing act, their authority to act
as a corporation cannot be questioned collaterally.” To give
a body of men assuming to act as a corporation, where there
has been no attempt to comply with the provisions of any law
authorizing them to become such, the status of a de faclo cor-
pcration might open the door to frauds upon the publie. 1t
would certainly be impolitic to permit 2 number of men to
have the status of a corporationeto any extent merely becausea
there is a law under which they might have become incor-
porated, and they have agreed among themselves to act, and
they have acted, as a corporation. That was the condition in
Johnson vs. Corser, 34 Minn. 355, 256 N. Y. Rep. 799, in which
it was held that what had been done was ineffectual to limit
the individual liability of the associates. They had not gone
far enough to become a de facto corporation. They had merely
signed articles, but had not attempted to give them publicity
by filing for record, which the statute required. “Color of
apparent organization under some charter or enabling act”
does not mean that there shall have been a full compliance with
what the law requires to be done, nor a substantial compliance,
A substantial compliance will make a corporation de jure. But
there must be an apparent attempt to perfect an organization
under the law. There being such apparent attempt to perfect
an organization the failure as to some substantial requirement
will prevent the body being a corporation de jure; but, if there
be user pursuant to such attempted organization, it will not
prevent it being a corporation de facto.

(The court then discussed the alleged intvalidity of the aet
to authorize the formation of such a corporation, and held

the act valid for that purpose.)
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The omission to state distinctly in the articles the place
within which the business is to be carried on, though that
riight be essential to make it a de jure corporation, would
not prevent it becomirg ore de facto. The foundation for a
de facto corporation having been laid by the attempt to organ-
ize under the law, the user shown was sufficient.

Judgment affirmcd.

Norg: Compare with the preceding and following casea.

KAISER vs. LAWRENCE SAVINGS BANK,

Supreme Court of Iowa, 1881.
86 Iowa 104, 8 N. W. Rep. 772, 41 Am. Rep. 85.

Action by Kaiser against a number of persons, of whom
Hoag alone was served with process to hold them liable as
partners doing business as the Lawrence Savings Bank.
Defense that the bank was a corporation under the laws of
Kansas, and that therefore the defendant was not person-
ally liable. Verdict for plaintiff and Hoag appeals.

Hanna, Fitzgerald & Hughes, for appellant.
Hoffman, Pickler & Brown, and L. M. Fisher, for appellee.

Apams, C. J. The evidence tends to show that certain
individuals attempted in good faith to become incorporated
under the laws of Kansas for the purpose of doing business
as a savings bank, and subscribed for shares in the supposed
corporation. For several years they did business as a savings
bank, under the gupposition that they were duly incorporated.
Prior to the time that plaintiff became a creditor of the bank,
the defendant Hoag purchased an interest in the bank, and
remained the owner of such interest from that time forward.
The question presented is whether the shareholders so far com-
plied with the incorporation laws of Kansas as to become
incorporated and secure an exemption from inaividual liability,
and if they did not strictly become incorporated whether the
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fact that they did business as a corporation, not only with the
general public but with the plaintiff, was sufficient to secure to
them exemption from individual liability.

If the Lawrence Savings Bank became incorporated it did so
under a general incorporation law, and not by reason of the
erant of a special charter. The general incorporation law of
Kansas constitutes chapter 23 of the statutes of Kansas. Sec-
tion 8 provides that ‘‘the charter of an intended corporation
must be subscribed by fite or more persons, three of whom at
least must be citizens of this State, and must be acknowledged
by them before an officer duly authorized to take acknowledg-
nent of deeds.” Section 9 provides that ‘‘such charter shall
thereupon be filed in the office of the secretary of state.”

A certificate of the secretary of state of the State of Kansas
was introduced in evidence, showing what papers, and what
only, had been filed in his office pertaining to the incorporation
of the Lawrence Savings Bank. The certificate shows that
there were filed in his office whut are denominated articles of
association. The statute requires that a charter shall be filed.

We are inclined to think, however, that the fact that the
paper filed is denominated articles of association instead of a
charter is not sufficient to invalidate it. We proceed, then, to
inquire whether the paper complies with the statute in other
respects, and we conclude that it does nct. 'The statute re-
quires that it shall be subscribed and acknowledged by five or
more persons. The paper purporting to be articles of associa-
tion 18 so informally drawn and executed that we cannot say
that it is subscribed by any one. The paper consists of eight
articles. The first six articles purport to be subscribed by
twenty-three persons, but the seventh and eighth articles are
not subseribed, and the seventh article is under the statute,
material. But if the articles had all been subscribed they
would be fatally defective for want of acknowledgment by the
subscribers, or a sufficient number thereof to comply with the
statute, -

The defendant, however, insists that neither a charter nor
articles of incorporation are necessary to the Incorporation of a
savings bank., In §§ 127, 128, 129 and 130 of the general in-
corporation law are provisions in relation to savings banks.
Section 130 provides that *‘ before any such corporation (a sav-
ings bank) shall commence business a majority of the shares
thereof shall be subscribed for, and the entrance fee thereon
shall be paid in, and the president and secretary thereof, under
their bands and seals, shall make a certificate which shall
specify, first, the corporate name of such association; second,
the name of the city or town in which such corporation is to be
located ; third, the amount of capital stock and the number of
shares into which the same shail be divided; fourth, the names
and places of residence of the stockholders, and the number of
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shares held by each; fifth, the time when such ncorporation
was organized ; which certificate shall be acknowledged before
a notary publie, and recorded in the registry of deeds for the
county in which such corporation is to be located.”

The defendant insists that the making and recording of such
certificate constitutes the act of incorporation. But it seems to
us otherwise. The makiag and recording of the certificate is
by the terms of the provision a condition precedent to the com-
mencement of business. Wae gee very little if anything to indi-
cate that i1t is to be deemed the act of incorporation. The cer-
tificate is to be made by the president and secretary. Before
it can be made, then, there must be a president and secretary.
But there cannot be a president and secretary until such officers
have been duly chosen by a body of persons who have become
assoclated under an agreement to become incorporated under a
law authorizing them to becomeincorporated. Now, the agree-
ment, which must not only precede the making of the certifi-
cate, but the choice of the president and secretary, who are to
make the certificate, it appears to us would more naturally be
deemed the act of incorporation, and we see nothing in the cor-
poration laws of Kansas inconsistent with this view.

Again, the certificate must state the time when the corpora-
tion was organized. This to our minds implies quite clearly
that before the certificate is made organization must have taken
place. Now, if organization must precede the making of the
certificate, such organization must. be effected by compliance
with § 8, and other sections pertaining to general incorporations,
and as we have seen § 8 was not complied with.

There are two other considerations, either of which, it
appears to us, is still more fatal to the defendant’s theory of
individual exemption.

If we were to suppose that incorporation could take place by
the simple making and recording of a certificate by the presi-
dent and secretary, we should fail to find incorporation in this
case, because we fail to find such certificate as the law requires.
We have set out above what the certificate must show. The
certificate upon which the defendant relied is in these words:
“We, Andrew Terry, President of the Lawrence Savings
Bank, and John K. Rankin, Secretary of said bank, do hereby
certify that 10 per cent of the capital stock of said bank has
been paid in.” Not one of the five things required to be certi-
fied to is certified to.

'The certificate, to be sure, as set out in the abstract, follows
the so-called articles of association. It is possible that the cer-
tificate was indorsed upon or attached to the articles of associa-
tion. 1If so, it may be that the parties thereto considered that
the articles were adopted into and made part of the certificate.
But it appears to us that we should not be justified in importing
into the certificate something not referred to by it, and which
seems to bave been made for an entirely different purpose.
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Again, if the certificate were in due form it would fail, we
think, to create an exemption from individual liability, because
no exemption from individual liability is provided specifically
for stock-holders in savings banks, but for.stock-holders in cor-
porations in general, and in connection with the provision for
the incorporation of associations by the adoption by the corpor-
ators of a charter or articles of association.

The defendant insists, however, that in order to establish
the corporate existence of the Lawrence Savings Bank as
against plaintiff it is sufficient to show authority to create the
- corporation, a bone fide attempt on the part of tke corpora-
tors to become incorporated, and the doing of business as a
corporation. In support of this proposition the defendant cites
The Buffalo & Alleghany Railroad Co. v. Cary, 26 N. Y. T7.
In that case the court said, “that if the papers fileC are color-
able, but so defective that, in a proceeding on the part of the
State against it, it would for that reason be dissolved, yet
by the acts of user under such organization it becomes a cor-
poration de facto, and no advantage can be taken of such defect
in its constitution collaterally by any person.” Substantially
the same doctrine was enunciated in Krutz v8. The Paole Town
Co., 20 Kan. 403, and Papc vs. The Capitol Bank, 20 Kan. 440, 27
Am, Rep. 182, 1t should be observed, however, that in those
cases the defendant set up a want of incorporation of the
plaintiff and sought to escape liability upon that ground. In
the case at bar the defendant sets up exemption, averring that
the attempt to become incorporated and the doing of business
under a claim of incorporation were sufticicnt to create the
exemption. '

It will be seen at once that the principle involved in those
cases is essentially different froms that in the case at bar.

It is hardly necessary to say that where incorporation has
once taken place no act of forfeiture can be set up in a
collateral action, until forfeiture has been judicially declared
in an action brought for that purpose. See Angell & Ames on
Corporations, See. 636, and cases cited. But the principle
involved in those cases is essentially different from that in
the case at bar.

In Humphreys vs. Mooney, 5 Colorado, 252, a creditor of an
assumed corporation sought to hold a member as a partner.
It was held that as his right of action was based upon an

express .contract with the assumed corporation he was
3
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estopped to deny that it was in fact a corporation. The doc-
trine of that case is subst.ntially that relied upon by the
defendant., But it seems to us that it is not sustained by
the weight of authority. The court cited in support of the
decision, Eaton vs. Aspinwall, 19 N. Y. 121, and Bufalo, etc.,
. R. Co. vs. Cary, 26 N, Y. 77, but neither of the cases, it
appears to us, is in point,.

There may, indeed, be certain irregularities, or omissions
to comply with provisions merely directory, which would be
sufficient to sustain an action brought to declare 2 forfeiture,
but insufficient to sustain a collateral action brought to
enforce an individual liability of a member. But where the
attempt at incorporation is under a general law, and there
is a non-compliance with the law in a material respect, there
is, we think, such want of incorporation that exemption from
individual liability is not secured. In Aiokeclumne Hill Min-
ing Co. vs. Woodbury, 14 Cal. 424, 73 Am. Dec. 658, the court
said: “There is a broad and obvious distinction between such
acts as are declared to be nccessary steps in the process of
incorporation, and such as required.of the individuals seck-
ing to become incorporated, but which are not made prerequis-
ites to 1he assumption of corporate powers. In respect to the
former, uny material omission will be fatal to the cxistence
of the corporation, and may be taken advantage of collaterally
in any form in which the fact of incorporation can properly
be called in question.”

Hwrt vs. Salisbury, 65 Mo. 310, was an action breught upon
2 promissory note purporting to be executed by the directors
of the North Missouri Central District Stock, Agricultural and
Mecechanical Association. The action was brought against the
directors upon the ground that the association was not incor-
porated at the time the note was given, and that the directors
were, therefore, individually liable. It appeared that the asso-
eiation at the time the note was given was fully incorporated
in every respect except that it had failed to file its articles
of incorporation with the secretary of state, as the statutes
required. It was held that the directors were individually
liable.

In Bigelow v8. Gregory. et al., T3 11l. 197, the defendants were
held liable as partners for goods sold to an assumed cor-
poration of which they were members. The defect in the
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incorporation consisted in a failure to file the articles of incor-
poration with the clerk of the city where the corporation was
to transact its business.

In that case the court said: “There is8 a manifest difference
where a corporation is created by a special charter, and there
have been acts of user, and where individuals geek to form
themselves into a corporation under.a general law., In the
Jatter case it is only in pursuance of the provisions of the
statute for such purpose that corporate existence can be
acquired. And there would seem to be a distinction between
a case where, in a suit between a corporation and a stock-
holder or other individuals, the plea of nul tiel corporation
is set up to defeat a liability which he may have contracted
with the other, and the case of a suit against individuals who
claimed exemption from individual liability on the ground of
their having become a corporation formed under the provi-
gions of a general statute. In the latter case a stricter meas-
ure of compliance with statutory requirements will be required
than in the former.’ This is a late decision, and seems to
have been made with a full recognition of the authorities
claimed to hold an adverse doctrine.

See also, Abbott vs. Omaha Smelting Co., 4 Neb. 416, and
Harris vs. McGregor, 29 Cal. 125,

In our opinion, the proprietors of the Lawrence Savings
Bank failed to become incorporated, and there was nothing
in what they did or claimed which can.properly be held as
sufficient to secure them exemption from individual liability.

The judgment, therefore, of the District Court must be
ajffirmed.

Norr: For other cages upon the question whether the members of a

defectively organized corporation sre liable &s partners, see Mechem’s
Elem. of Partn., §§ 10-11,
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GUCKERT vs, HACKE, ef al.

Supreme Court of Pennsylvania, 1893.

159 Pa. St. 303, 28 Atl. 249,

Plaintiff entered into a contract to make alterations and re-
pairs in a building occupied by the Hughes & Gawthrop Co.,
composed of Hacke, Hughes, George and Gawthrop. In Oc-
tober, 1890, a certificate of incorporation In proper form was
presented by the Hughes & Gawtbrop Co., to the Governor
asking for a charter. The certificate was approved and letters
patent were duly issued. All the details of the act of A.pril 29,
1874, P. L. 77, were complied with except that the certificate
was not recorded until June, 1891. In the meantime plaintiff
without knowledge of these steps looking to incorporation made
the contract with Gawthrop upon which he sued defendants as
partpers. Subsequently he accepted a note for the debt, signed
with the corporate name. The jury were instructed that the
failure to record the certificate would not, of itself, render the
stockholders individually liable; that after letters patent were
issued the corporate existence could not be questioned collater-
ally ; and that if plaintiff mado the contract and took the note
as alleged he could not recover.

From a judgment against defendant Gawthrop and in favor
of the other defendants plaintiff appealed.

Robb & Fitzstmmons, for appellant.
Robert S. Frazer, for appellees.

STERRETT, C. J. It is essentisl to the creation of a corpora-
tion under an enabling statute that all material provisions should
be substantially followed; and, exemption from personal liabil-
ity being one of the chief characteristics distinguishing corpora-
tions from partnerships and unincorporated joint stock com-
panies, it follows that those who transact business upon the
strength of an organization which is materially defective are
individually liable, as partners, to those with whom they have
dealt. What provisions are material must be gathered from the
relation of each to the purpose and scope of the act; and wheu,
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therefore, successive steps are prescribed for the creation of
corporations these must obviously be regarded as imperative.
Enabling statutes, on the principle of expressio unius est
exclusio alierius, impliedly prohibit any other mode of doing
the act which they authorize; they must be strictly conatrued:
Sutherland on Stat. Construction, Sec. 454. Hence it bas been
uniformly held that requirements in respect of filing charters
are imperative: Childs vs. Smith, 55 Barb. 45; Smilh vs.
Warden, 86 Mo. 382; Abboll vs. Smelting Co., 4 Neb. 416;
Beach on Corporations, Sec. 162.

It is plain even from a cursory reading of the act of April
29, 1874, P. L. 77, that recording of the certificate ‘‘in the
office for the recording of deeds, in and for the county where
the chief operations are to be carried on,” was intended to be
made one of the conditions precedent to corporate existence.
That was the last of successive steps required to be taken, aund
the right to begin the transaction of corporate business was
made to depend upon the taking of that step. *‘From thence-
forth,” the act expressly declares, the subscribers and their
associates and successors ‘‘shall be a corporation for the pur-
poses and upon the terms named in the said charter.” One of
the purposes of the act being exemption from personal liabil-
ity i1n the transaction of business, it 15" obviously material that
the public should have notice, and notice by record was accord-
ingly prescribed. Failure to record was failure to comply with
one of the express conditions of incorporgtion, and consequently
of exemption froin hability.

It may be conceded that had plaintiff dealt with defendants
as a corporation he would have been estopped from claiming
against them in any other capacity, even though they failed to
record their charter: Spahr vs. Bank, 94 Pa. 429, But it is
not pretended that he had any knowledge of the existence of
the charter; and there was certainly nothing, either in tho
nameo under which they did business or in their conduct, which
should have put him upon inquiry. In these circumstances ho
was amply justified in dealing with them as partners. It was
through their default —not his-—that they were so treated ; and
it would be manifest injustice that he should lose his admittedly
honest elaim. |

In the absence of an express agreement the acceptance of a
note from the defendants, as a corporation, after plaintiff had
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performed his part of the contract, cannot operate by way of
election or estoppel. The relation of the parties was fixed by
their status when the original contract was made and cannot
be changed by gratuitous inference. The members of the
alleged corporation were the defendants, and were not injured
by the acceptance of the note. The principle which freats the
acceptance of a note as additional security to and not as satis-
faction of a mechanic’s lien (Jones vs. Shawhan, 4 W. & 8.
257 ) 18, with even more justice, applicable here.

1t follows from what has been said that the instructions com-
plained of are erroneous.

Judgment reversed and a venire facias de novo awarded.

NOTE.— See Mechem'’s Elements of Partn., §3 10, 11.

OWENSBORO WAGON CO. vs. BLISS, ef al.

Supreme Courl of Alabama, 1901.

132 Ala, 253; 31 So. 81.

Appeal from circuit court, Lauderdale county; E. B. Almon,
Judge.

Action by the Owensboro Wagon Company against R. L.
Bliss and others. From a judgment in favor of the defend-
ants, the plaintiff appeals. Affirmed.

John T, Ashcraft and Robt. L. Simpson, for appellant.
C. E. Jordan and Emmel O’ Neal, for appellees.

HARALSON, J. ‘A corporation de facto exists, when from
irregularity or defect in the organization or constitution, or
from some omission to comply with the conditions precedent, a
corporation de jure is not created, but there has been a colora-
ble compliance with the requirements of some law under which
an agsociation might be lawfully incorporated for the purposes
and powers assumed, and a user of the rights claimed to be
conferred by the law—when there is an organization with
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color of law, and the exercise of corporate franchises.” Sni-
der’s Sons’ Co. vs. Troy, 91 Ala. 224, 8 South. 658, 11 L. R.
A. 515, 24 Am. St. Rep. 887; Centlral Agriculiural & Me
chanical Ass’n vs. Alabama Gold Life Ins. Co., 70 Ala. 120.

‘“ Corporations may exist either de jure, or de facto. 1f of
the latter class, they are under the protection of the same law,
and governed by the same legal principles as those of the former,
g0 long as the State acquiesces in their existence and exercise of
corporate functions. A private citizen, whose rights are not
invaded, who has no cause of compiaint, has no right to inquire
collaterally into the legality of its existence. This can only be
done, by a direct proceeding on the part of the State, from
whom is derived the right to exist as a corporation, and whose
authority is usurped.” 1d.; Lelhman, Durr & Co. vs. War-
ner, 61 Ala, 455.

It is also well settled, as a corollary to the foregoing princi-
ples, that when one contracts with a corporation, which is in
the exercise of corporate functions, but which is a de facto cor-
poration merely, he will not, in a suit by the corporation on a
confract made by him with it in its corporate name, be allowed
to deny and disprove the rightfulness of its existence. 4 Am.
& Eng. Ene. Law, 198; Swartwout vs. Railroad Co., 24 Mich.
390. In the case last cited, COOLEY, J., declares, that ‘it ig
plainly a dictate, alike of justice and public policy, that in con-
troversies between the de facto corporation and those who have
entered into contract relations with it, as corporators or other-
wise, that such questions should not be suffered to be raised.”
Snider’s Sons’ Co. vs. Troy, supra,; Cahall vs. Assoctation,
61 Ala. 232. In the Snider vs. Troy case, it was further held,
that the same principle applied, whether in suits against stock-
holders to enforce unpaid subscriptions,—in which case the
stockholder will not be allowed to dispute the due incorporation
of the company,—or by a creditor of the corporation, who by
denying the existence of the corporation, seeks to recover his
debt against the stockholders, by suing them as partners. It
1s a correct and well settled principle, that ‘“persons who have
contracted with the corporation as such, and have acquired
liens against it, are estopped from denying its corporate exis-
tence for the purpose of holding its shareholders liable as part-
ners.” Snider’s Sons’ Co.’s Case, supra,; Tayl. Corp. § 148,
"*A corporation de facto has an independent status, reccgnized
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by the law, as distinct from that of its members. A partner-
ship 18 not the necessary legal consequence of an abortive
attempt at incorporation.” .Adopting the language in Fay wvs.
Noble, 7 Cush. 188, this court said in Snider’s Sons’ Co.’s case,
‘“ Surely, it cannot be, in the absence of all fraudulent intent,
that such a legal result follows, as to fasten on parties involun-
tarily, for such a cause, the enlarged liability of copartners, a
liability neither contemplated nor assented to by them.”

The facts in this case, without conflict, show that the defend-
ants and a number of other persons, pursuing closely the pro-
visions of the statute for the purpose (Code, p..425, art. 11),
associated themselves together for the purpose of incorporating
the Farmers’ Implement Company. They filed their declara-
tion in the office of the probate judge of Lauderdale county, in
accordance with the provisions of section 1252 of the Code.
This declaration was indorsed: ‘‘Farmers’ Implement Co.
Declaration.” ‘I hereby certify that the within conveyance,
was filed in the office for record, on the 5th day of February,
1898, and duly recorded in Vol of —— on page —,
——, Judge of Probate.” The word ‘‘conveyance,” in this
certificate, was a mere self-corrective clerical error, used for
the word ‘‘declaration;” and the fact that the name of the
judge of probate is not signed thereto, amounts to nothing.
In the absence of statute prescribing what constitutes the filing
of a paper, it is said to be filed whenever it is delivered to and
is received by the proper officer. A bill in chancery, for in-
stance, 18 to be considered as filed, when it is put in the cus-
tody and power of the court, by depositing it with the register,
or with his assistant in his office, with the intention of filing it,
although the fact and date of filing are not then indorsed on it.
FEx parte Stow, 51 Ala. 693 Truss vs. Harvey, 120 Ala. 6306,
24 South. 927; 8 Am. & Eng. Enc. Pl. & Prac. 928.

On the same day the declaration was filed, the judge of pro-
bateissued to two of the proposed incorporators, a commission
to open books of subscription to the capital stock of the corpora-
tion, as per se:tion 1253 of the Code. Afterwards, the com-
missioners, act:ng under this commission, opened books of sub-
seription, and more than 50 per cent. of the capital stock was
duly subscribed by parties deemed solvent, a list of whom was
returned to the court, as a part of the report of the commis-
sioners, and payments in money were made by each of the sub-
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seribers of at least 20 per cent. of the stock subscribed by them,
respectively. 'The subscribers met and organized the corpora-
tion by the election of a board of directors, a president, a secre-
tary and general manager, and a treasurer, all of which was
duly certified and returned in writing to the judge of probate,
as provided by section 12556 of the Code. The only missing
links for the perfection of a corporation de jure under the
statute, as appears, were, that these papers, so returned and
filed with the probate judge, were never recorded in his office,
and no certificate of incorporation was issued by said judge,
declaring said corporation fully organized, as provided by said
section 1255 of the Code. It is too plainefor controversy, that
a corporation de facto was thus created, there being no allega-
tion or evidence of fraud on the part of dcfendants and asso-
ciates in the premises. The evidence shows, and the fact is
undisputed, that under such incorporation, the company en-
tered upon the transaction of business; that it was understood
in the community to be a corporation, and, as such, it instituted
and maintained suits in the justice’s court of Florence. It was
shown, that these defendants took no part in the management
of the corporation; that they each paid in full, the stock sub-
scribed by them, and never knew that a de jure corporation
was not in fact organized, but supposed and believed it had
been done. The defendant, Young, was president of the com-
pany, and testified that.one J. M. Lassiter, the secretary and
eeneral manager, transacted all the business, and he, the wit-
ness, had nothing to do with its management, and never ex-
amined the books of the concern. The defendant, Bliss, tes-
tified to the same thing, as for himself. There was no evidence
tending to show, that defendants had anything to do with con-
tracting the account on which they are sued, or knew anything
about it; nor that they ever consented to become partners in
said corporation, or agreed to be anything more than stock-
holders therein, or ever held themselves out, or agreed that any
one clse should hold them out as partners therein, or were
guilty of any fraud in the organization of said company. 8o
far as the evidence shows or tends to show, their conduct was
characterized by good *faith towards their associates and the
persons transacting business with the company.

The evidence of plaintiff tended to show that it had no actual
notice of the incorporation of said company as a de facto or-
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ganization, even. Its secretary ahd treasurer, W. A. Steele,
testified by deposition, that no member of the Farmers’ Imple-
ment Company, ever informed the plaintiff that said implement
company was a corporation; that plaintiff never heard that it
was such an organization, and that he thoughtthat J. M. Las-
siter, deceased, who was the secretary and managing agent of
said implement company, informed the plaintiff by letter that
defendants were members of a copartnership by that name,
though he could not find or produce said letter. The evidence
does not show, however,—even 1f that statement were taken
as evidence of the fact, a question we need not decide,—that

either of defendants ever authorized Lassitertomako guoh an

admission as to them, or that they ever knew he made a1y such
statement, without which, they were not bound by his declara-
tions. The declarations of one partner, not made in the pres-
ence of his copartner, are never competent to prove the exist-
ence of the partnership between them. It is only “Wwhen the
partnership has been otherwise proved, that the declasations of
one partner are evidence against the other, as to the cot:?;::iif
the partnership business. The existence of a partnership can
never be established by general reputation or on hearsay evi-
dence. Bank vs. Leland, 122 Ala. 289, 25 South. 195.

In the absence of an agreement to become partners in the
company, defendants cannot be held liable as such, unless they
hold themselves out as partners. Holding one’s self out, or
permitting himself to be held out as a partner in a firm, will
make him liable as such, to third persons who have been mis-
led by, or who have acted upon such holding out; and in such
case, the one so held out would be estopped as to them to deny
that he wasa partner. 17 Am. & Eng. Enc. Law, 879; George,
Partn. p. 80; Marble vs. Lypes, 82 Ala. 322, 2 South. 701;
Ferttlizer Co. vs. Reynolds, 86 Ala. 19, 4 South. 639, As we
have said, thers is an entire absence of evidence tending to show
that defendants ever knowingly or intentionally entered into a
partnership relation with their associates, or ever held them-
selves out as copartners with them, or permitted any other per-
son to do so. '

The evidence shows, furthermore, beyond conflict, that at the
time the plaintiff’s contract with the Farmers’ Implement Co.
was entered into,—on the 2d July, 1898,—the papers above re-

b

ferred to for the incorporation of said company, were on file in
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the office of the probate judge, having been filed therein. on

- the 5th of February, preceding, and remained there on file,
until the 28th of October following, when the judge of probate

> allowed J. M. Lassiter to take them away,—for what purpose,
is not shown. IQ]B judge took the receipt of Lassiter for the
papers, which receipt the judge himself wrote or dictated, recit-
ing what papers they were, and that they were ‘‘all the papers
that were ever filed in the office of the said probate judge, of
saic corporation.” |

The plaintiff, at the time it contracted with said association,
had thus, constructive notice of what was done towards the in-
cofporation of the company, and that it had, at least, a de facto
existence, which status was unaffected by the action of said
Lassiter, in taking said papers from the probate office.

The fact that the Farmers’ Implement Company had not, at
thy time 1t purchased the goods from plaintiff, paid the State
and county license to do business, could not affect the status of
the de facto corporation differently from what it would have
affected a de jure corporation. The only possible effect such
failure could have, would have been to render the company
liable to the penalty prescribed by statute in such cases.

It 18 contended, again, that the failure to pay the fee pre-
scribed by section 1287 of the Code, rendered the effort at in-
corporation abortive, and that the company, in consequence,
did not bave a de faclo existence, even. In Christian &
Craft Grocery Co. vs. Fruitdale Lumber Co., 121 Ala. 340,
25 South. 566, we held, that if a commission is issued to a cor-

=*>poration organized under the statutes, the fact that the required
fee was not paid, would not, of itself, prevent the corporation
from having a de facto existence; but its contracts as stated,
would be void. The statute under which that decision was
made (Acts 1894-95, p. 1024), provided that all contracts by
any corporation which had not first complied with the require-
ment for the payment of this fee, should be wholly void. That
provision was not carried into the Code of 1896, but was omit-
ted therefrom. Section 1287. Without reference to that fact,
however, the failure to pay the fee, would not, as stated, of
itself have prevented the formation of a de facfo corporation.
If they never intended, and did not agree to become partners,
but desired in good faith to organize under the statute a cor-
poration, which they failed to fully perfect, but did organize
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one de facto, under color of law, which came into the exercise
of corporate functions, the stockholders of such an organiza-
tion, cannot be made liable as partners. Authorities supra.
Under the pleadings, and the legal evidence as developed on
the trial, the court, in trying the case without a jury, very
properly, as we think, found in favor of the defendants, and

rendered judgment accordmg]y
Affirmed.

NoTE.—See Mechem'’s Elements of Partn., §5 10, 11,

STAVER & ABBOTT MANUK'G CO. vs. BLAKE ef al.

Supreme Court of Michigan, 1890.

111 Mich. 282, 69 N. W, 508.

Error to circuit court, Kent county ; William E. Grove, Judge.

Action by Staver & Abbott Manufacturing Company against
Catherine A. Blake and others. From a judgment for deiend-
ants, plaintiff brings error. Affirmed.

Wuylie & Clapperton ( Bundy & Travis, of counsel, for
appellant.

Charles B. Blair (Flelcher & Wanly, of counsel), for
appellees.

GRANT, J. The defendants are the members and owners of
the stock of the Grand Rapids Storage & Transfer Company,
Limited, an association organized May 13, 1890, under chapter
79, How. Ann. St. The plaintiff is a manufacturing corpora-
tion of Chicago, I1l. It sues for merchandise alleged to have
been s0ld and delivered to the defendants. The declaration is
upon the common counts. The bill of particulars is for mer-
chandise sold, for which notes were given, ‘‘executed by the
name of Grand Rapids Storage & Transfer Company, Limited,”
dated January, May and July, 1895. No claim is made
that these defendants made individual promises, upon the faith
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of which these goods were sold and delivered, or that they had
ever expressly formed a partnership, or that they had ever held
themselves out to plaintiff as co-partners. The sole basis for
the right of recovery against them is the failure of the original
organizers to comply with the statute in organizing, and non-
compliance with the statute in carrying on the business after it
was organized. These defects are stated by the learned couu-
sel to be as follows: (1) The articles did not state when and
how 87,000 was to be paid. () They falsely stated that $13,600
. in cash had been paid in, when, as a matter of fact, property
instead of money had been paid in, without any schedule con-
taining the names of the parties contributing, with a description
and valuation of the property contributed. (3) No yearly or
other meetings of the members of the association were held for
five years. (4) No managers of the association were elected
for upward of five years. (5) No subscription book was kept,
ag required by the statute. (6) The statute was not observed
in the matter of.contracting debts. (7) The statute was not
observed in using the word ‘‘ Limited ” in connection with the
associate name. The defendants contend (1) that the company
was properly organized; (2) that the plaintiff was estopped to
deny that the association was legally organized, and to assert
partnership relations, because it dealt exclusively with the asso-
ciation, and not with its members as a partnership; (3) that
partnership association limited are corporations; (4) that the
expressed penalties imposed by the statute for its violation ex-
clude all others; (5) that these defendants are subsequent stock-
holders, are innocent purchasers, and therefore not liable for
irregularities in the organization of the association or its man-
agement.

1. The Original Organization. There is no evidence of any
dishonesty or bad faith in the formation of this association.
It was organized under the advice of eminent counsel, who
drew the articles. On March 29, 1890, eight citizens of Grand
Rapids signed an agreement to form an association to be known
as the Grand Rapids Storage & Transfer Company, Limited.
This agreement specified the amount each was to contribute.
812,800 were thus contributed, and, when the articles were
formed, this was so stated therein. This money was invested
in the purchase of property and the erection of a building for
the business of the association. The capital stock was fixed at
520,000. 87,200 remained unpaid, and the articles did not.
specify when or how it should be paid. Technically, the
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$12,800 of capital was not paid in cash at the time of the exe-
cution of the articles. It was, however, paid in shortly before,
and for the purpose of, forming the association, and had been
expended in the purchase of property for it, and to use in its
business.

Subsequent Management. It is true that meetings were not
held, and managers elected, and debts incurred, in strict com-
pliance with the statute. The business was conducted in the
name of the association, and without any fraudulent intent or
acts. |

2. The Provisions of the Law. This act was passed in 1877,
and is entitled ““An act authorizing the formation of partner-
ship associations, in which the capital subscribed shall alone be
responsible for the debts of the association, except under cer-
tain circumstances.” Section 1 declares that ‘‘the capital shall
alone be liable for the debts of such association. * * * (Con-
tributions to the capital stock may be made in real or personal
estate, at a valuation to be approved by all the members sub- .
scribing to the capital of such association.” It also requires a
schedule containing the names of such contributors, and the
description and valuation of the property so contributed. Sec-
tion 2 provides that the members shall not be liable on any
judgment, decree, or order which shall be obtained against such
association, or for any debt or engagement of such company,
otherwise than is provided by the act. This section further
provides for proceedings in such cases, and makes the members
liable for Iabor debts, It limits the liabilities of stockholders to
the amount of their unpaid subscriptions, and requires a sub-
scription list to be kept, which shall be open to inspection by
creditors and members at all reasonable times. Section 6 pro-
hibits division of profits to diminishk or impair the capital of the
assoclation, and makes any one consenting to such a division
lizable to any persons interested or injured thereby, ‘‘to the
amount of such diminution or impairment.” Section 3 provides
that ‘‘the omission of the word ‘Limited’ in the use of the
name of the partnership association shall render each and every
member of such partnership liable for any indebtedness, dam-
age or liability arising therefrom.”

3. Plaintiff’s action is based upon contract, not upon tort.
It insists that the letter of the law, in the formation and con-
duct of the partnership association himited, has not been com-
plied with, and thercfore the law makes the defendants either
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partners or members of a joint-stock company at the common
law, and therefore individually liable. None of these de-
fendants was interested in this association at its organization.
The husband of Mrs, Blake was one of the principal stock-
holders. She advanced to him the money which he originally
paid in, and also the money with which he purchased, soon
after the organization, most of the other stock., The stock was
assigned to her as security. Subsequently, she discharged the
liability of her husband, and took the stock, and now owns all
but $200 worth, owned by the defendants Aldrich and Pant-
land. None of these was aware of any irregularity in the
original organization or in its subsequent management. Plain-
tiff had for several years dealt with this association as such.
Its correspondence was carried on with it. Its contracts were
made with it. It had no belief that it was making any contract
with these defendants, or that they were individually liable, for
the correspondence and course of business refute any such con-
clusion. The very name of the association implied a warning
to plaintiff that it was not dealing with the members or stock-
holders of this association in their individual eapacity, but in
their associate capacity, with their liability limited. It is pre-
sumed to know the law, and a reading of the statute would
have shown it that the members of this association could only
be held liable for the amount of stock subscribed. It therefore
dealt with this association with full knowledge of the extent of
the liability of its members. The liability fixed by statute is
still open to it. If the managers or members of the association
committed a fraud by which the plaintiff or any other creditor
suffered damage, the law provides a remedy in tort, but not in
contract. The law does not make contracts for parties. The
law takes the contracts which have been made, and interprets
them. The law does not permit A. to deal and make contracts
with B. in one capacity, and then hold him liable in another.
A partnership can only be held to exist ¢nfer sese when the
parties have so agreed. When no such partnership in fact ex-
ists, but a party has held himself out as such to third persons,
who have dealt with him upon the faith of that relation, the
law estops him to assert the true relation in order to avoid
liability, Under no other circumstances does the law hold one
liable as a partner who is not in fact a partner. This court
said, speaking through Justice Cooley, in Beecher vs. Bush,
4 Mich. 193, 7 N. W, 785; 40 Am. Rep. 465: “‘If parties in-
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tended no partnership, the courts should give effect to their
intent, unless somebody has been deceived by their acting, or
assuming fo act, as partners; and any such case must stand
upon its peculiar facts, and upon special equities.” See, algo,
Webb vs. Johnson, 95 Mich. 330, 54 N. W. 947, Wae cite ng
other authorities, as the rule is elementary.

These defendants have never agreed to be partners, and have
never held themselves out to plaintiff or to the world as such.
By -the purchase of stock, they became members of a body,
organized under a law, which made its capital and assets along
hable for its debts. This is the legal entity—and it is immate.
rial what name you give it—with which plaintiff dealt, made
contracts, and to which it gave credit. The statute containg
not a sentence from which any individual or partnership liabil.
ity can be inferred. Upon what principle of common sense,
justice, or equity can it now be held that plaintiff, having
trusted. this entity, can recover its entire debt from one with
whom it never contracted, and who never promised to pay ? It
18 unnecessary to determine wether theose associations are cor-
porations under our constitution, which provides that the term
**corporations ” shall be construed to include all associations
and joint-stock companies having any of the powers or privi-
leges of corporations not possessed by individuals or partner-
ships.” Article 15, § 11. It is the established rule that those
dealing with corporations are estopped to deny the lawful ex-
istence thereof, and cannot, therefore, hold the stockholders in-
dividually liable, unless such liability is imposed by tle statute.
This rule is based upon two grounds- (1) That it is against
public policy to permit the existence of these corporations to be
attacked collaterally in suits between them and others. Itisre-
served for the State alone to question their legal existence through
1ts law department. (2) Because parties have dealt with 1t as a
corporation, and not upon tho faith of the individual liability of
its stockholders. 'We see no reason why the doctrine of estoppel
should not be applied in the one case as well as in the other.
There is no difference in principle between the two. Eachisa
legal entity, whose sole warrant for existence is found in, and
whose powers and liabilities are fixed by, statute.

The doctrine of estoppel in this case need not, however, be
based upon the determination of the question as to whether the
Grand Rapids Storage & Transfer Company, Limited, was a
corporation. If these defendants, in the absence of any statute,
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had associated themselves together upon the same terms as
those provided by this statute, had limited their liability in the
same manner and for the same amount, had furnished plaintiff
with a copy of that agreement, and it had sold them goods, the
Jaw would not permit it to recover against them, either as
individuals or as partners. It had dealt with them and trusted
them upon the strength of their limited liability. Ithad agreed
to look to this alone, and the law will hold it to its undertaking.
This rule is founded in good morals, as well as good law. The
policy of the law for partnership associations limited is to relax
the common-law rule, to permit parties to limit their liability,
and exempt themselves from a liability which may be ruinous.
Whether the policy is wise or unwise is a question for the Iegis-
lature, and not for the courts.

The injustice in sustaining the plaintiff’s contention is mani-
fest. The law, as construed by counsel for plaintiff, says to
A., who does not wish to actively engage in business, and be
held responsible for its management: ‘‘ You may invest 81,000
in the stuck of one of these associations; and, although the law -
limits your liability to the amount of capital subscribed, still if
there has been any defect, however innocently made, in the
original articles of association. or in its subsequent manage-
ment, you can be held liable for all the debts of the associa-
tion.” Such a rule is not founded in justice, common sense,
sound logie, or good morals. KEven in construing the statutes
for the formation of limited partnership, no such harsh rule 18
always applied. Buck vs. Alley, 145 N, Y. 488, 494, 40 N. K.
236. The law of Michigan prohibited a corporation from doing
any business before ﬁ]mg its articles of assoclation. A corpor-
ation was formed under this law, but, before it had completed
its organization by filing its articles, its prudential committee
purchased goods. Suit was brought against this committee,
who were directors, based upon the personal liability of the
members. The court, in deciding the case, said: ‘‘ It seems to
us entively clear that both parties understood and meant that
the contract was to be, and in fact was, with the corporation,
and not with the defendants individually. The agreement
thus made could not be afterwards changed by either of the
parties without the consent of the other. Utley vs. Donald-
son, 94 U. S, 20. * * % The corporation having assumed,
by entering into the contract with the plaintiff, to have the
requisite power, both parties are estopped to deny it.” Whal-
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ney vs. Wyman, 101 U, S. 392, 396. See, also, American
Mirror & Glass-Beveling Co. vs. Bulkiey, 107 Mich. 447,
65 N. W, 201,

We are aware that this decision is not in harmony with the
decisions of the Supreme Court of Pennsylvania, but in so far
as those decisions adopt the rigorous rule that the members of
these associations are liable as partners because of some irregu-
larity or defect in their organization or management, and there-
by read into the statute a penalty which it does not impose, but
which, by a fair construction of the statute, is excluded, we
cannot follow them.,

Other interesting and important questions are raised and atly
discussed by counsel, but, inasmuch as the entire controversy
is disposed of by the above opinion, we refrain from discussing
them.

In one instance in dealing with the plaintiff, the manager of
this association cmitted the word *‘ Limited.” No testimony
was introduced on the part of plaintiff to show that any **in-
debtedness, damage, or liability ”” arose to it in consequence of
this single act, and therefore no right of action from this cause
was shown to exist. The judgment is affirmed.

MONTGOMERY, J., did not sit. The other justices concurred.

NOTE.—See Mechiem’s Elem. of Partn. § 7.

CHILDERS, et al. vs. NEELY.
Supreme Court of Appeals of West Virginia, 1899.
47 W, Va. 70. 348, E. 828.

Appeal from circuit court, Tyler county; R. H. Freer,
Judge.

Bill by J. M. Childers and another against S. H. Neely.
Judgment for plaintiffs, and defendant appeals. Reversed.

F. L. Blackmanrr, for appellant.
Robert McEldowney and G. M. McCoy, for appellees.

BranNoN, J.  Childers and Ramey filed a bill in equity in
the circuit court of Tylet against Neely, praying that a part-
nership between them be dissolved. an account taken ‘‘of all
its accounts, dealings, and transactions whatever,” and that a
manager be appointed to take charge of the property. The
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business was oil production. Neely admitted the joint enter-
prise, but denied the partnership; and he joined in request for
account, and did not resist a dissolution, if a partnership. The
decrees made a partial account, decreed its balance against
Neely, and denied him farther participation in tho partnership,
ard he appealed.

This case raises an interesting and important subject in this
mining state; that is, whether, and when, joint tenants or ten-
anis in common, jointly operating for oil, are partners, or
merely co-owners. The bill asserts a partnership, while Neely
denies it; asserting that it is a case, not of partnership, but co-
ownership.

In two leases of town lots for oil and gas purposes, Childers
owned a one-fourth interest; Raney, a three-eighths interest;
Neely, a three-eighths interest. They were so far joint tenants.
They agreed to develop the lots for oil, but made no written
articles of partnership,—in fact, no oral express formation of a
partnership. They simply, by an indefinite understanding,
agreed to develop their conmon property, each giving his skill,
paving his share of outlay proportionate to his ownership, and
retting his share of the product proportioned to such ownership,
I use the word *‘ product,” instead of ‘‘profits,” because there
was no contract explicit on this point to distinguish product
from profit. °* Partnership must be distinguished from joint
management of property owned in common. Where two part-
ners own a chattel, and make a profit by the use of it, they are
not partners, without some special agreement which makes
them so.” T. Pars. Partn. § 76. Two heirs or other co-
owners of a farm, jointly farming it for profit, are not partners.
There is a peculiar partnership, called a *“ mining partnership,”
partaking partly of the nature of an ordinary trading or general
~ partnership, on the one hand, and partly of a tepancy in comn-
mon, on the other. It is an important question to those en-
gaged in the oil and other mining business whether each one is
jointly and severally liable for all the doings of every or any
other of the associates in the venture, as in ordinary trading
partnerships.

What is a mining partnership® 15 Am. & Eng. Enc. Law,
p. 609, says: ** When tenants in common of a mine unite and
co-operate 1n working it, they constitute a mining partnership.”
Many authorities there cited thus define it. See the California
case of Shkillman vs. Lachman, 23 Cal. 198, §3 Am. Dec. 46,
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and note discussing it fully ; Lamar’s Ex'r vs. Hale, 79 Va. 147,
Mere co-working makes them partners, without special contract.
Barring. & A. Mines & M. Courts of equity take jurisdiction
of them as if general partnerships. 2. Colly. Partn. ¢. 35. Of
course, owners of mines, oil leases, or farms can by agreement
make an ordinary partnsrship therein; but *‘ where tenants in
common of mines or oil leases or lands actually engage in
working the same, and share, according to the interest of each,
the profit and loss, the partnership relation subsists between
them, though there is no express agreement between them to
be partners or to share profits and loss.” Duryea vs. Burt, 28
Cal. 569. The presumption in such case would be that of a
mining partnership, rather than an ordinary one, in absence of
an express agreement forming an ordinary general partnership.

Perhaps the case of Bank wvs. Oshorne, 159 Pa. St. 10, 28
Atl. 163, and other cases in that State cited in Bryan, Petro-
leum & Natural Gas, 283, would justify the inference that the
parties operated as tenants in common; but the current of
authority elsewhere recognizes the inference of mining partner-
ships. That State does not recognize such a partnership. Jus-
tice Field said in Kaln vs. Smelting Co., 102 U. S. 645, 26 L.
Ed. 2663 ‘ Mining partnerships, as distinct associations, with
different rights and liabilities attaching to their members from
those attaching to members of ordinary partnerships, exist in.
all mining communities. Indeed, without them successful
mining would be attended with difficulties and embarrassments
much greater than at present.”

One leading distinction between the mining partnership and
the general one is that the general one has, as a material ele-
ment of its membership, the delectus personce (choice of per-
son), while the other has not. Those forming an ordinary
partnership select the persons to form it, always from fitness,
worthiness of personal confidence; but we know such is not
always or often the case in oil ventures. It is because of this
delectus personce that the law gives such wide authority of one
member to bind another by contracts, by notes, and otherwise.
One is the chosen agent of the other. Hence, when one mem-
ber dies or is bankrupt, or sells his interest to a stranger, even
to an associate, the partnership is closed, one chosen member 1s
gone, the union broken, because he may have been the chief
dependence for success. and the newcomer may be an un-
acceptable person, who would entail failure upon the firm. In
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the mining partnership those occurrences make no dissolution,
but the others go on; and, in case a stranger has bought the
interest of a member, the stranger takes the place of him who
gold his interest, and cannot be excluded. If death, insolvency,
or sale were to close up vast mining enterprises, in which many
persons and large interests participate, it would entail disas-
trous consequences,

From the absence of this delecius personw in mining com-
panies flows another result, distinguishing them from the com-
mon partnership, and that i8 a more limited authority in the
individual member to bind the others to pecuniary liability.
He cannot borrow money or execute notes or accept bills of ex-
change binding the partnership or its members, unless it is
shown that he had authority; nor can a general superintendent
or manager. They can only bind the partnership for such
things as are necessary in the transaction of the particular bus-
iness, and are usual in such business. Charles vs. Eshleman,
5 Colo. 107 ;- Skillman vs. Lachman, 83 Am. Dec. 96, and note;
McConnell vs. Denver, 23 Cal. 198, 35 Cal. 365 ; Jonesvs. Clark,
42 Cal. 180; Manville vs. Parks, 7 Colo. 128, 2 Pac. 212 ; Cong-
don vs. Olds, 18 Mont. 487, 46 Pac. 261 ; Judge vs. Braswell, 13
Bush, 67; Waldron vs. Hughes, 44 W. Va, 126, 29 5. E, 505.
In fact, it is a rule that a nontrading partnership, as distin-
cguished from a trading commercial firm, does not confer the
game authority by imylication on its members to bind the firm;
as e. ¢. a partnership to run a theatre or other single enterprise
only, Pease vs. Cole, 53 Conn. 53, 22 Atl. 681; Deuardorf’s
Adm'r vs. Thacher, 78 Mo. 128; Smith, Merc. Law, 82; T.
Pars. Partn, § 85, 10 Heisk. (Tenn.) 629; Pooley vs. Whit-
more, 27 Am. Rep. 733.

A mining partnership 1s a nontrading partnership, and its
members are limited to expenditures necessary and usual in the

particular business. Bates, Partn, § 329. Members of 2 min-
ing partnership, holding the major portion of property, have
power to do what may be necessary and proper for carrying on
the business, and control the work, in case all cannot agree,
provided the exercise of such power is necessary and proper for
carrving on the enterprise for the benefit of all concerned.
Doughlerty vs. Creary, 30 Cal. 290, 89 Am. Dec. 116.

These prineciples settle much of this case. The demurrer was
properly overruled, because there was a partnership, and equity
only has jurisdiction to settle partnership accounts.

The remainder of the opinion is omitted.

NOTE.—See Mechem’s Elem. of Partn. § 29,
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CHESTER vs. DICKERSON.

Commission of Appcals of New York, 1873.
54 N. Y. 1, 18 Am. Rep. 550.

Action brought by Chester and others against Dickerson,
Reed, Jones and Dewitt for damages arising from fraud and
deceit in the sale of lands. It appeared that in November,
1864, defendants entered into written agreement whereby they
agreed to purchase, lease and take refusals of lands on their
joint account, and that they should sell, lease or work the
lands thus taken. They further agreed that the expenses and
losses, gains and profits, should be shared equally. There
was evidence that this agreement had existed by parol from
September, 1864. Lands were accordingly taken, and Reed
entered into negotiations with plaintiffs, and represented the
lands to be oil-producing, showing the indications of oil, which
it appeared had been produced by petroleum poured on the
lands by one Higgs, through the connivance of Jones. The
plaintiffs purchased the lands on the faith of these represen-
tations and indications, and the purchase money was divided
among the defendants. There was evidence that Reed par-
ticipated in the fraud, but Dickerson was not implicated by
the evidence. Dewitt died pending the action. Plaintifis
brought suit against defendants, on discovering the fraud.
The court charged that the partnership could exist by parol,
and that all of the defendants were liable for the fraud com-
mitted by either in and about the partnership. The plaintifis
obtained a verdict and judgment. The general term affirmed
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the judgment, and defendants, Dickerson and Reed, appealed
to this court.

James Emolt, for appellants.
A. Anthony, for respondents.

EarL, C. It cannot be questioned that two or more persons
may become partners in buying and selling land. There is
nothing in the nature or essence of a partnership which
requires that it should be confined to ordinary trade and com-
merce, or to dealings in personal property. Story on Part., sec.
82, 83; Collyer on Part., sec. 3, 51, and note; Dudley vs. Little-
field, 21 Me. 418; Sage vs. Sherman, 2 N. Y. 417; Mead v3. Shep-
ard, 54 Barb. 474; Pendleton vs. Wambersie, 4 Cranch, (U, 8.)
13; Thompson vs. Bowman, 6 Wall (U. 8.) 316; Hoxie vs. Carr,
1 Sumner (U. 8. C. C.) 173.

Kent says: “A partnership is a contract of two or more per-
sons to place their money, effects, labor and skill, or some or
all of them, in lawful commerce or business, and to divide the
profit and share the loss in certain proportions; and that it
is not essential to a legal partnership that it be confined to
commercial business, It may exist between attorneys, con-
veyancers, mechanics, owners of a line of stage coaches, arti-
sans or farmers, as well as between merchants and bankers,"
3 Kent’s Com. 24, 28; and why may it not exist between deal-
ers and speculators in real estate?

Dut, as it is claimed that the partnership in this case existed
by parol before the execution of the written agreement, dated
November 28, 1S64, it is necessary to inquire whether a part-
nership, in reference to lands, can be formed and proved by
parol. Upon this question there is considerable conflict in the
authorities. On the one hand it is claimed that a parol agree-
ment for such a partnership would be within the statute of
frauds which provides that no estate or interest in lands shall
be created, assigned or declared, unless by act or operation of
law, or by a deed or conveyance in writing subscribed by the
party creating, granting, assigning or declaring the same: and
to this effect is the case of Smith v8. Burnham, 3 Sumner 433.
On the other hangd it is claimed that such an agreement is not
affected by the statute of frauds, for the reason that the real
estate is treated and administered in equity as personal prop-
erty for all the purposes of the partnership. A court of equity
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having full jurisdiction of all cases between partners touching
the partnership property, it is claimed that it will inquire into,
take an acecunt of, and administer upon all of the partnership
property, whether it be real or personal, and in such cases will
not allow one partner to cominit a fraud or a breach of trust
upon his copartner by taking advantage of the statute of
frauds; and to this effect are the following authorities: Dale
vs. Hamilton, 5 Hare 369; Esscx vs. Ilssex, 20 Beavan 449; Bun-
nell vs. Taintor, 4 Conn, 568, -A full discussion of the question
is found in Dale vs. Hamillon; and the reasoning and review
of the cases there by Vice Chancellor Wigram are quite sat-
isfactory. The general doctrine is there laid down that *“a
partnership agreement between A and B that they shall be
jointly interested In a speculation for buying. improving for
sale and selling lands may be proved without being evidenced
by any writing, signed by or by the authority of the party to
be charged therewith within the statute of frauds; and such an
agreement being proved, A or B may establish his interest
in Iand, the subject of the partnership, without such interest
being evidenced by any such writing.” I am inclined to think
this doctrine to be founded upon the best reason and the most
authority. But whether it is or not, it is not very important
to decide in this case. Most of the conflict in the authorities
has arisen in controversies about the title to the real estate
after the dissolution of the partnership or the death of one of
the partners.. But suppose two persons, by parol agreement,
enter into a partnership to speculate in lands, how do they
come in conflict with the statute of frands? No estate or inter-
est in land has been granted, assigned or declared. YWhen the
acreement is made no lands are owned by the firm, and neither
party attempts to convey or assign any to the other. The con-

tract is a valid one, and in pursuance of this agreement they
go on and buy, improve and sell lands. While they are doing
this, do they not act as partners and bear a partnership rela-
tion to each other? Within the meaning of the statute in such
case neither conveys or assigns any land to the other, and
hence there 18 no confliet with the statute. The statute is not
80 broad as to prevent proof by parol of an interest in lands;
it is simply aimed at the creation or conveyance of an estate

in lands without a writing. If there was a parol agreement
in this case before the written one, it was just like the one
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embodied in tbe writing, to wit, a partnership to purchase,
Jease and take refusals of land and then sell, lease or work
ithem for the joint benefit of the parties. This i8 uct & ¢on-
"troversy about the title to any of the lands taken or owned by
the partners, but it simply relates to the conduct of the defend-
ants while they were acting as partners; and in such a case
the statute of frauds certainly can present no obstacle to
relief.

We then come to the question whether there was sufficient
proof of the existence of this partnership by parol before the
98th of November, 1864, and I cannot doubt that there was.
Jones distinctly testified that the partnership between all the
defendants did exist as early as September, and that it was
afterwards put into writing. Neither Reed nor Dickerson, in
their testimony, denied this, and neither of them claimed that
they did not become partners until the writing was executed.
There is abundant evidence that Reed was asso¢iated with
Jones as early as the later part of September, or the fore part
of October. It does not appear how or by what negotiation
the members of the firm were brought together in partner-
ghip, and it does not appear through what agency Dickerson
was induced to join with the others. As to him, all we have
is the evidence of Jones, above referred to, and the writing,
and the fact that he, subsequently, without objection, in the
division of the money received from the plaintiils, allowed his
share of the sums paid for the services of Higgs, who was
employed to pour oil upon the lands, from some time about
the first of September. Hence we must take il as proved, in
this case, that this partnership existed as early as September,
1864. But it is claimed, on the part of the appellants, that all
the rules of commercial partnerships do not apply to part-
nerships in real estate. They apply to every other kind of part-
nership, and why not to this? This kind of partnership is
formed like every other, for the mutual profit and advantage

of the parties, and there is no reason why it should not be
governed by the same rules.

In all partnerships one partner is the general agent of all
the partners for the transaction of all the parinership busi-

ness, and I can perceive no reason for not ~ppiying the same
rule of agency to partnerships in real estate. In fact, all the
powers, duties and rights which usually appertain to partner-
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ships must appertain to partnerships in real estate, except
as they are moditied by the character of the property;
and the only difference grows out of the rules of law
in reference to the conveyance and transmission of real
estate. One partner cannot convey the whole title to real
estate unless the whole title is vested in him. Van Brunt vs.
Applegate, 44 N, Y, 5644. But he can enter 1nto an executory
contract to convey, which a court of equity will enforce. Wihile
a contract for the conveyance of land must be in writing, yet
an agent to execute the contract may be appointed by parol.
Willard on Real Estate, 376, And hence, when the partnership
business is to deal in real estate, one partner has ample power,
as general agent of the firm, to enter into an executory con-
tract for the sale of real estate. I find no authority holding
that the rules of ordinary commercial partnerships do not
apply to partnerships in real estate, except the case of Piiis
ve. Waugh, 4 Mass. 424. It was there held that the law mer-
chant respecting dormant partners did not extend to specu-
lators in land. The learned judge writing the opinion did not
cite any authority for the decision he made, and his reasons
for the conclusions which he reached are not satisfactory.

Dormant partners are held liable for the debts and contracts
of the firm, because they are, in fact, members of the firm, and
share in its profits, and the law will not allow them secretly
to share in the profits of the firm without taking their share
of the risks and bearing their share of the losses, as to third
persons. And there is precisely the same reasons for holding
a dormant partner in a real estate partnership liable to all
persons dealing with the firm. In Pailerson vs. Brewster, 4
Edw. (N. Y.) Ch. 352, the vice chancellor expressed the opinion
that the law merchant does not apply to partners in buying
and selling land. This case and Pulfs vs. Waugh are com-
mented on by Judge Mitchell in Benner vs. Harrison, 19 Barb.
53, and are there shown not to be precise authority for the doc-
trines announced. It follows, therefore, that the court com-
mitted no error in holding that all the partners were liable for

the frauds committed by either in the transaction and prose-
cution of the partnership enterprise, for it is well settled that
the firm is bound for the fraund committed by one partner in
the course of the transactions and business of the partnership,
even when the other partners have not the slightest connection



WOODWORTH vS. BENNETT. 43

with, or knowledge of, or participation in the fraud. Story
on Part,, sec. 108. Collyer on Part., sec. 445; Griswold vs.
Haven, 256 N. Y. 595, 82 Am. Dec. 380.

[The remainder of the opinion is unimportant.]

Judgment affirmed.

NoTeE: For other cases bearing upon partnerships organized for the
purpose of dealing in land, see Mechem's Elem. of Partn., § 17 and notes.

WOODWORTH vs. BENNETT,.

Court of Appeals of New York, 1870.
43 N, Y, 278, 3 Am, Rep. 7086,

Appeal from a judgment of the supreme court affirming a
jndgment allowing a counter claim, in favor of the defendam

Bennett and against the plaintiff Woodworth for $100. Opin-
ion states the facts.

(. F. Bicknell, for appellant.
Charles Mason, for respondent.

Crurch, C. J. The point in this case is, whether the court
below erred in allowing to the defendant the sum of $100 as
an offset. The facts are substantially as follows: The plaint-
iff, defendant, Stephens and Truesdell, made an agreement
in the nature of a copartnership, to propose or bid for public
work on the Seneca river improvement. The bid was to be
put in in the name of the plaintiff alone, the defendant and
Stephens to become sureties. Truesdell was at the time an
engineer in the employ of the State on the canals. The bid
was made in the name of the plaintiff, in accordance with the
arrangement. Before the work was awarded, the said parties
made an agreement with one Haroun, to withdraw their claim
o the work, and sell their bid to him for $400 (he being a
aigker bidder for the same work), which was consummated,
21Q he gave his note for the amount. It was then arranged
that the note should be left with the plaintiff for collection,

and that when collected each of said persons should be entitled
4
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to $100. The plaintiff collected the note, paid to Stephens and
Truesdell each $100, and promised to pay the defendant, and
apply it on.their deal, but never did. It is claimed that it can-
not ve allowed, on account of the illegality of the transaction
out of which it arose. To enable the court to apply correct
legal principles, it is necessary to analyze the transaction and
ascertain its true nature and character.

~ The original arrangement for a joint interest or copartner.
ship was illegal, and contrary to a positive statute in two
respects. The law of 1854, chapter 329, in substance requires
that every proposal for work shall contain the names of all
person8 who are interested, and prohibits any- secret agree.
ment or understanding that any person not named shall
become interested in any contract that may be made, and engi-
neers, and all other persons in the employ of the State on the
canals, are also prohibited from becoming interested in any
contract or job on the public works.

In the next place, the transaction with Haroun was contrary
to public policy, and illegal. It is manifest that the object and
purpose of the purchase of the bid was to have it withdrawn
80 a8 to enable Haroun to take the contract upon a higher
bid. This was directly against the interests of the State, and
tended to destroy that honest competition which publie bid-
ding is designed to secure; and when, as in this case, it was
done partly for the benefit of an officer of the Siate, whose
duty it was to protect its interests, it was not only contrary
to public policy, but was grossly corrupt.

The supreme court placed its decision in favor of the defend-
ant, upon the ground that as between these parties, the illegal
contract had been fully executed when Ilaroun paid the money,
and that the plaintiff then becanie a mere depositary, and held
the money for the use of the other parties.

It is undoubtedly true that, if the contract or obligation
does not depend upon nor require the enforcement of the unexe-
-cuted provisions of the illegal contract, it will be carried out.
It has been laid down as a test, that whether a demand con-

nected with an illegal transaction is capable of being enforced
at lnw depends upon whether the party requires any aid from
the illegal transaction to establish the case: Chitty on Con.
657. So it has been settled that where a party pays money 1o
a third person for the use of another, which, on account of
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the illegality of the transaction, he was not obliged to pay,
such third person cannot interpose the defense of illegality
[to an action for the money brought by the person for whose
use it was so paid]. Tenant vs., Ellioit, 1 Bos. & Pull. 3; Mer-
ritt v8. Millard, 4 Keyes, (N. Y.) 208. This principle is based
upon the undoubted right of a person to waive the illegality,
and pay the money; and that when once paid, either 1o the
other party directly or to a third person for his use, it can-
not be recalled; and that the third person, who was in no
way connected with the original transaction, cannot avail
himself of a defense which his principal saw fit to waive.

If the only illegal transaction was the contract with Haroun
for the sale of the bid, these principles might be applicable,
and would probably constitute a good answer to the objection
.to this counter claim. The payment of the money by Haroun
completed that contract, and nothing remained unexecated.
But here the original partnership was illegal; not because of
its purposes and objects, but its composition was prohibited
by law. 1If a lawful firm should receive funds from an illegal
traflic or business, it may be that the illegality would be
regarded at an end, and a division of the money enforced by
virtue of the rights of the members under the contract of part:
nership. This is the utmost limit to which the rule can be car-
ried: Brooks v8. Martin, 2 Wall, (U. 8.) 70.

In such a case the obligation to divide would not arise out
of the illegal purposes of the firm, nor would tha division carry

out any of those purposes, but the obligation would arise out *

of the contract of partnership itself. Here this contract wa..
illegal. The object of the statute was to enable the State
officers to know with whom they contracted, and also to see
that the statute, prohibiting engineers and other canal officers
from becoming interested, was not violated., and to prevent
all secret combinations in relation to obtaining work.

The money obtained by this bid belongs to the firm; and the
plaintiff could have been compelled to divide, if the firm had
been lawful, by force of the contract organizing it. In this
case he also agreed to pay the money, and defendant asks the
court to compel him to perform this obligation. The answer
toitis obvious, There is no oblication, because it was incurred

contrary to law, It rests upon the contract of partnership,
and that is void for illegality.

e

4

.
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In law there was no partnership, and none of the parties
obtained any rights under the contract creating it: Armsirong
v8. Lewis, 3 Mylne & Keene 45.

The sentiment of “honor among thieves” cannot be enforced
in courts of justice. Suppose the engineer had sued for hig
share after an express promise, would any court have tolerated
his claim for a moment in the face of a statute prohibiting him
from being interested? If not, in what respect does the defend.
ant occupy any better position? The first step in his case is
to prove that he was a secret partner and entitled to a share
of this money. The law prohibits secret partners, and he is,
therefore, not a partner.

The express promise does not aid the defendant, because the
promise was only to carry out the unexecuted provision of the
contract of partnership to divide the money. The two cases
cited by the counsel for the defendant, if they are to be re
regarded as good law,are distinguishable from this. In the case
of Faikney vs8. Renous, 4 Burr. 2069, one of two partners had
paid £3,000 to settle differences in illegal stock-jobbing opera-
tions, and the defendant executed his bond to secure the share
of the other partner. The court overruled the defense recog-
nizing the exploded distinction between acts malum prohibitum
and malum in 8¢, and held that as between those ‘parties the
bond was to secure the plaintiff for money paid, and the pur
poses of the payment would not be inquired into. A similar
decision was made upon the authority of this case in Petrig
vs. Hannay, 3 Term Report 418, Lord KenyoxN dissenting. The
distinction between the above cases and this is in the circum:
stance that there the illegal transactions had been closed up
and settled, and the obligations sought to be enforeced were
for the money advanced for that purpose. Here it is sought
to consummate the illegal contract by a new agreement that
it shall be performed. No case has gone this length, and the
two cases above cited have been very much shaken by sub
gsequent decisions, and are, to say the least, questionable
authority, especially the latter: Aubert vs. Maze, 2 Bos. & Pul.

370; Mitchell vs. Cockburne, 2 H. Blackstone 380; Ex parie Dan-
iels, 14 Ves. 190; Lowry v8. Bourdicu, 2 Douglas 467; Drown ts.
Turner, 7 Term Rep. 630; Belding vs. Pitkin, 2 Caines (N. Y))

147, note a.
The general rule on this subject is laid down in this court,
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in Gray v8. Hook, 4 N. Y. 499, by MoLLETT, J., as follows:
“I'he distinction between a void and a valid new contract in
relation to the subject-matter of a former illegal one depends
upon the fact whether the new contract seeks to carry out or
enforce any of the unexecuted provisions of the former con-
tract, or whether it i1s based upon a moral obligation growing
out of the execution of an agreement which could not be
enforced by law, and upon the performance of which the law
will raise no implied promise. In the first class of cases, no
change in the form of a contract will avoid the illegality of
the first consideration, while express promises based upon the
last class of considerations may be sustained.”

It is sometimes diflicult to apply general rules to particular
cases, but this case comes clearly within the first class men-
tioned in the above rule. It is not from any regard to the
rights of the party setting up this defense that courts refuse
to enforce illegal contracts, but it is for the protection of the
public. The plaintiff in this case is entitled to no sympathy
or favorable consideration. He must have made an affidavit
that no other person was interested with him in the proposal,
and when he received this money, as hetween him and the
defendant, the latter was entitled to it; and while we have no
disposition to justify his conduct, his position enables him to
secure the advantage of a decision which we are compelled to
make in obedience to a principle of public policy which is indis-
pensable for the protection of the community against the cor-
rupting influences of illegal transactions.

The observation of Lord MansrIELD in Holman vs. Johnson,
1 Cowper 343, is applicable here. He said: “The objection
that a contract is immoral or illegal as between plaintiff and
defendant, sounds at all times very ill in the mouth of the
defendant (in this case the plaintiff). It is not for his sake,
Bowever, that the objection 18 ever allowed, but it is founded
in general principles of policy which the defendant has the
advantage of, contrary to the real justice, as between him and
the plaintiff, by accident, if I may so say.”

Judgment must be reversed and a new trial ordered, costs
tc abide ihe event.

All the judges concurring.
Judgment reversed and a new trial ordered.

Nore: See following case.



48 CASES ON PARTNERSHIP.

CRAFT vs. McCONOUGHY.

Supreme Court of Illinois, 1875.

79 Illinois, 846, 22 Am. Rep. 171,

Pill in equity by McConoughy against Craft and others fop
an account and distribution of the profits of an alleged partner-
gship existing under the contract referred to in the opinion,
The defense was that the contract was void as in restraint of
trade and opposed to public policy. Decree below for com-
plainant and defendants appeal.

M. D. Hathaway, Wm. Barge and 8. Dizon, for defendants.
Jas. K. Iidsall, for complainant.

Craig, J. (After stating the facts.) Two questions arise
npon the record: First, whether the contract set out in the
bill is void. Second, if illegal and void, will a court of equity,
after it has been executed, require one of the parties to account
to another for a portion of the gains arising under the con-
tract?

I'rior to and up to the time of the execution of the agreement
set out in the bill, the four parties were engaged in the grain
business in the town of Rochelle, each one on his own account,
and in competition with each other, but, after the agreement
was executed, all competition ceased. All the warehouses iu
the city, and every lot suitable to erect a warehouse upon, were
controlled by theé combination. Some were purchased and
others were leased, so that the combinations formed effectually
excluded all opposition in the purchase, sale, storage and ship-
ment of grain in that market. '

Secret meetings were held in the night time by the parties to
the contract, at which the price to be paid for grain was agreed
upon, rates for storage and shipment fixed, in order that the
public should be kept in ignorance of the plans and operations
of this illegal combinatinn,

To the public the four houses were held out as competing
firms for business. Secretly they had conspired together, and
were working in a common cause, in the sole interest of each

other. . .
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The language used in the contract itself leaves no room for
doubt as to the purpose for which the agreement was entered
into, as a few extracts will show: “Each separate firm shall
conduct their own business as heretofore, as though there was
no partnership in appearance, keep their accounts, pay their
own expenses, ship their own grain, and furnish their own fund
to do business with,” * * #* «Dpices and grades to be fixed
from time to time as convenient, and each one to abide by
them. All grain taken in store shall be charged one and one-
half cents per bushel ménthly? * * * «No grain to be
shipped by any party at less rates than two cents per bushel.”

While the agreement, upon its face, would seem to indicate
that the parties had formed a copartnership for the purpose
of trading in grain, yet, from, the terms of the contract, and the
other proof in the record, it is apparent that the true object
was to form a secret combination which would stifle all compe-
tition, and enable the parties, by secret and fraudulent means,
to control the price of grain, cost of storage, and ezxpense of
snipiment. In other words, the four firms, by a shrewd, deep-
laid, secret combination, attempted to control and monopolize
the entire grain trade of the town and surrounding country.

That the effect of this contract was to restrain the trade and

commerce of the country is a proposition that can not be sue-
cessfully denied.

We understand it to be a well gettled rule of law, that an
agreement in general restraint of trade is contrary to public
policy, illegal and void, but an agreement in partial or particu-
lar restraint upen trade has been held good, where the

restraint was only partial, consideration adequate, and the
restraint reasonable,

This subject was ably discussed in the leading case of
Mitchel vs. Reynolds, 1 P. Williams 181; see, also, 1 Smith’s
Lead. cases, 172, and notes, and the rule of law established,

which has been followed and adhered to in numerous cases
Bince.

In reference to the point, what might be regarded a reason-
able restriction, numerous cases might be cited, but what was
8aid in Horner v8. Graves, 7 Bing. 743, 20 Eng. Com. L. 330, will
illustrate the principle. Tindal, C. J., said: “We do not see
how a better test can be applied to the question, whetlier rea-

sonable or not, than by considering whether the restraint ig
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such only as to afford a fair protection to the interest of the
party in favor of whom it is given, and not so large as to inter-
fere with the interests of the public. Whatever restraint is
larger than the necessary protection of the party. ean b o
no benefit to either. It can only Le oppressive, and if oppres-
sive, it is, in tlic cye o1 the law unrcasonable. Whatever is
injurious to the interest of the public is void, on the ground
of public policy.”

If, therefore, the restraint imposed by the contract in ques.
tion was but partial, as insisted upon by the complainant, as
it was, unreasonable, oppressive and injurious to the public,
it cannot be sanctioned in a court of equity.

While these parties were in business, in competition with
each other, they had the undoubted right to establish their
own rates for grain stored and commissions for shipment and
sale. They could pay as high or low a price for grain as they
si'w proper, and as they could make contracts with the pro-
ducer. So long as competition was free, the interest of the
public was safe. The laws of trade, in connection with the
rigor of competition, was all the gnaranty the publie required,
but the secret combinution created by the contract destroyed
al! competition and created a monopoly against which the pubs
lic interest had no protection. Morris Run Coal Co. vs. Barclay
Coal Co., 68 Penn., St. 173, 8 Am, Rep. 15).

It is, however, insisted that, even if the contract was con-
trary to public policy, as it has been executed, a court of equity
will require an account.

The rule is, however, well settled in this State, that a court
of equity will not lend its aid in the division of the profits of
an illegal transaction between associates. Ncustadt vs. Hall,
58 1. 172; Skeels vs. Phillips, 54 111 309; Jerome vs. Bigelotw,
66 111. 452,

The complainant and the defendants were equally involved
in the unlawful combination. A court of equity will assist

neither,
The decree will be reversed and the cause remanded.

Idecree reversed.

Note: For other cases upon the effect of illegality in the purpose, 866
Mechem’s Elem. of Partn., §§ 18, 20.
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WHO MAY BE PARTNERS.

ADAMS vs. BEALL.

Supreme Court of Maryland, 1887.
67 Md. 53, 1 Am. St. Rep. 379, 8 Atl. Rep. 664.

Appeal from the Baltimore city court.

Albert Ritchie, for appellant.
William Colton, for appellee.

Roninsox, J. The appellee, while a minor, paid to the appel-
lant $2,900, as a consideration for being admitted as a partner
in the anpellant’s business. The partnership continued for
more than a year, and, finding it unprofitable, the appellee,
without formally dissolving the partnership, withdrew from
the business. The question in the case is whether the appellee
is entitled to recover of the appellant the money thus paid.
His right to disaffirm the partnership contract, and to avoid
all liabilities under it, including the partnership debts, is not
denied. Being an infant when the contract was made, this
is a privilege to which for his protection he is entitled. But
when he seeks to recover moncey paid for a consideration which
he has enjoyed or has had the benefit of, this presents quite
another question. The $£2,900 was paid to the appellant in
consideration of being admitted as a partner in his business.
He was admitted as a partner, and continued to be a member
of ilie firm for at least a vear. The business was not, it is true,
a successful one, but this, in the absence of fraudulent repre-
sentations on the part of the appellant, cannot aflect the ques-
tion. We are dealing with a eontract between an infant and
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adult, executed on both sides, and upon the faith of which
money was paid by the infant for a consideration which he has
enjoyed. The privilege of infancy, says Lord MANSFIELD in
Zouch vs. Parsons, 3 Burrows 1804, was intended as a shield
or protection to the infant, and not to be used as the instru-
ment of fraud and injustice to others; and to hold that an
infant has the right, not only to withdraw from.a partnership
at his own pleasure, and to subject the adult partner to the
payment of all the partnership debts, but has the right also to
recover money paid by him as a consideration for being admit-
ted into the partnership, would be, it seems to us, to extend
the privilege beyond any just principles upon which it is
founded.

So long ago as Brawner vs. Franklin, 4 Gill (Md.), 463, it was
held that, where an infant advances money upon a contract,
he cannot disaffirm the contract and recover the money ad-
vanced, if he has enjoyed the consideration for which the
money was paid. Holmes vs. Blogg, 8 Taunt. 508, is to the same
effect. There the infant paid a sum of money as his share of
the consideration for a lease of premises in which he and his
partner carried on the business of shoemaking. They occupied
the premises from March till June, when the infant dissolved
- the partnership, and brought an action to recover back the
money he had paid the lessor for his lease. Gisss, C. J., said:
‘“Ile may, it is true, avoid the lease; he may escape the burden
of the rent, and avoid the covenants; but that is all he can do.
He cannot, by putting an end to the lease, recover back any
consideration which he has paid for it. The law does not enable
him to do that.” '

It is a mistake to suppose that the principle on which this
case was decided was either overruled, or even questioned, in
Corpe ¢8. Overton, 10 Bing. 252. 1In the latter case, the plaint-
iff, while an infant, signed an agreement fo enter into part-
nership with the defendant, and to pay him £1,000 for a share
in the business; and to execute, on the first day of January,
a partnership deed, with the usual covenants., He also paid
£100 as a deposit for the fulfillment of his part of the contract.
The plaintiff afterwards disaffirmed the partnership contract,
and never did in fact become a partner. The suit was brought

to recover of the defendant the £100 paid by the infant as
a deposit. Tixpar, C. J., said: The case was distinguishable
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from Holmes vs. Blogg. In that case the plaintiff and partner
occupied the premises from March till June, and the money
was paid for something available, that is, for three months
enjoyment of the premises. “In the present case, the plaintiff
has paid to Overton £100, for which he has not received the
slightest consideration. The money was paid eitherwith a view
to a present or a future partnership. I understand it as hav-
ing been paid with a view to a future parinership. Now, the
partnership was not to be entered into till January, 1833, and
in the meanwhile the infant has derived no advantage what-
ever from the contract.” BosanqQnzt, J.: “We are far from
impeaching Holmes v8. Blogg, as applicable to the facts of that
case. * ®* * Here the infant 1:as derived no benefit what-
ever from the contract, the consideration of which has wholly
failed. * * * The £100 paid her2 was in the nature of
a depusit. Money paid on a deposit may generally be recovered
back where the contract goes off, and here the contract was
defeated before the infant derived any benefit from it.”
ALDERSON and GASBLEE, JJ., were of the same opinion. The
plaintiff was allowed to recover the deposit money paid by
him, while an infant, because the partnership contract was
disaffirmed by Corpe before the time agreed upon for it to be-
gin. As it was said by ALDERSON, J., “Before the contract is
performed, one of the parties revokes it, and remits the other
to the same situation as if the contract had never been
made.” The distinction between Holmes vs. Blogyg, and Corpe
v8. Overton is this: In the former the plaintiff was not
allowed to recover the money paid by him while an infant,
because it was paid on a consideration which he had in part
enjoyed, while in the latter the plaintiff was allowed to recover
as upon an entire failure of consideration.

Passing, then, from these cases, we come to Ex parie Taylor,
8 De Gex, M. & G. 254, which is a case directly in point. There
an infant paid a premium on entering into a partnership, and,
before he came of age, disaffirmed the contract, and, upon the
bankruptcy of the firm, attempted to prove for the premium

thus paid. Lord Justice KnigaT Bruce said: “In my opinion,
a case of fraud has not been established. That being so, the
matter remainsg one of a contract fairly made, or as fairly made
as a contract with an infant could be made, a contract upon
which the infant acted during his mj ority, and which during
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his minority has been in part performed on each side. In such
a state of things, I conceive that, if the bankrupts had con-
tinued solvent, and an action had been brought against them
by the minor, either before or after majority, for the purpose
of recovering the money in question, there must have been
either & nonsuit or a verdict against him.” Lord Justice Tur-
NER said: “It is clear, an infant cannot be absolutely bound
by a contract entered into during his minority. He must have
the right upon his attaining his majority to eleet whether he
will adopt the contract or not. It ig, however, a different ques-
tion, whether, if an infant pays money on the footing of a con-
tract, he can afterwards recover it back. If an infant buys an
article which is not a necessary, he cannot be compelled to pay
for it; but, if he does pay for it during his minority, he cannot
on attaining his majority recover the money back.”

Yve have quoted at length from the preceding cases, beeause
the question at issue is an important one, and coines before
us for the first time for decision. And while fully recognizing
the privilege which the law accords to minors in regard to con-
tracts made during their minority, yet, in a case like the pres-
ent, where money is paid by a minor in consideration of being
admitted as a partner in the business of the appellant, and he
does become and remains a partner for a given time, he ought
not to be allowed to recover back the money thus paid unless
he was induced to enter into the partnership by the fraudulent
representations of the appellant. Whether an infant can avoid
g contract and sue thereon during his minority, or must wait
until he arrives at age, is a question about which the decisions
are conflicting. To hold that he cannot disaffirm a voidable
contract until he attains his majority would in many cascs
work the greatest injustice to an infant. And where the con-
tract is of a personal nature, or relating to personal property,
we see no good reason why such a contract may not be avoided,
either before or after his majority. Stafford vs. Roof, 9 Cow.
626: Shipman vs. Horton, 17 Conn. 481; Willis vs. Twamlly, 13
Mass. 204.

The court having erred in granting the plaintiff’s first and
gsecond prayers, the judgment must be reversed. Judgment

reversed, and new frial awarded.

s AR Ry E

partners, see Mechem’s Elem. of Partn., § 23 and notes.
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BUSH vs. LINTHICUM.
Court of Appeals of Maryland, 1882,

50 Md. 844.

Appeal from the circuit court for Anne Arundel County, in
Equity. |

The following facts appear from the opinion delivered in the
Circuit Court:

Complainant Linthicum and defendant Weir entered info a
written agreement of partnership which specified no time for
the continuance of the partnership.

After the business had been conducted some time Linthicum
filed this bill against Weir making numerous charges and pray-
ing for dissolution, for a receiver and for'an injunction. The
court appointed a receiver and granted the injunction. The de-
fendant filed his answer admitting the partnership, denying the
charges, and moved to dissolve the injunction and for a revoca-
tion of the order appointing a receiver. An order was granted
to take testimony to be used upon the hearing of the motion to
dissolve and for tne revocation of the appointinent of a receiver.

The court continuing, says:

“Afterwards on the 22nd of May, and before any testimony
- was taken under this order, the defendant, by next friend, and
by way of rejoinder to the complainant’s replication, interposed
the plea of infancy, alleging that be was born on the 3rd of
July, 1862, and charging that the complainant is not therefore
entitled to maintain this suit againsthim. To this the complain-
ant, on the 7th of June, entered a motion of ne recipratur,
upon the grounds:

‘““1st, That the defendant having filed his answer to the bill,
and not having alleged his minority in that answer, it is now
too late to avail himself of such plea in rejoinder to the com-
plainant’s replication.

““2d. Because, admitting that the defendant was not twenty-
one years of age when he entered into the partnership, and has
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not yet attained that age, still these facts will not, under the
pleadings in this case, prevent the court from granting the com-
plainant relief.

““3d. Becausé the defendant held himself out to the com-
plainant and to the world as of the age of twenty-one years
when the copartnership was formed, and the complainant
believed that he was of full age, and that the complainant hav-
ing been imposed upon by the fraud and deceif of the defendant,
he will not now be allowed to take advantage of his own wrong-
ful acts, and the Court should not therefore sustain his defense
of infancy.

““The case has been argued upon a general demurrer by the
defendant to this metion, and on the part of the defendant it is
strenuously insisted that this plea of infancy is a flat and abso-
lute bar to all the relief asked by the complainant in his bill, and
that the same must be dismissed with costs, and the proceed-
ings ended.

*“To this proposition thus broadly stated and insisted upon,I
cannot yield assent. I concede that the law casts its protection
and guardianship around infants, as to all their contracts, ex-
cept those for necessaries, and that it is not competent for the
Court in this case to pass any decree which will impose any
personal liability upon the infant defendant for the debts of this
firm, or enforce upon him any of the terms or conditions of this
partnership contract, or even compel him to pay any of the costs
of these proceedings. So far I agree that his infancy protects
him, but I am clearly of opinion that it 1s perfectly competent
for the Court to decree a dissolution of the partnership, and to
wind up its affairs through the medium of a receiver—that is, to
collect the debts due to the firm, sell its assets, and apply the
same to the payment of its debts. In doing this, no wrong is
done to the infant, no executory contract is enforced against
him, an< he is thereby merely restrained from using his infancy
as a means of doing injustice to, or perhaps perpetrating a fraud
upon, his copartner. If the Court has not the power to grant
relief to this extent, then the adult will, in every case, be placed
at the mercy of the infant partner. All the books upon part-
nership lay down the proposition that an infant may become a
partner with an adult. 1t is a contract not absolutely void, but
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one which the infant may stand to or repudiate, at his election.
While he remains a partner he has the rights and powers of a
partner. He has equal right, with his copartner, to the posses-
sion of the assets of the firm, to collect the debts due it, and he
has also the power to contract debts in the name of the firm,
which though he may himself subsequently repudiate, and get
rid of personal responsibility therefor, are still binding upon his
copartner. Take then the case of an adult who has unfortu-
nately entered into a partnership with an infant, who misrepre-
sented himself at the time to be of fullage. After a short time
both become dissatisfied, mutual confidence 1s destroyed, and
each becomes odious to the other. The infant then knowing
the security from responsibility which his infancy affords him,
and at the same time availing himself of his powers as a part-
ner, and seeking to defraud and injure his copartner, pro-
ceeds to get possession of the partnersbip assets to sell them,
and to put the proceeds in his pocket, and goes on contracting
debts which he knows he is not responsible for, but which he
also knows will work the absolute bankruptcy of his copartner.
Is it possible that a court of equity has no power, at the in-
stance of the adult partner, to lay its bands upon such a con-
cern, stay the consummation of his ruin, and release the tie
which binds him to the body of such a death? In my opinion *
there is no such lack of remedial power in courts of equity, and
infancy cannot be availed of as a bar to such relief. If author-
ity be needed in support of this position, it seems to me that it

i8 abundantly sustained by the decision of the Chancellor in the
case of Kitchen v. Lee, 11 Paige 107.”

In accordance with, and accompanying the foregoing opinion,
the Court passed the following order:

It is, thereupon, this 10th day of June, 1882, adjudged and
ordered, that the plea of infancy filed in this case by the de-
fendant, on the 22d day of May last, be, and the same is hereby
overruled and rejected in so far as it is sought to be used as a
bar to so much of the relief prayed by the bill as asks for a dis-
solution of the partnership, the granting of the injunction
prayed for, and the appointment of a receiver to take charge of
and wind up the affairs of the firm by collecting the debts due
to it, by taking possession of and selling its assets, and by
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applying the same to the payment of its debts; and it is further
adjudged, that the order of the 9th of May last, granting the
injunction and appointing the receiver, be and the same ig
hereby continued, until the further order of this Court.

From the above order the present appeal was taken.’

The cause was argued before Alvey, Yeliott, Stone, Robin-
son, Irving and Ritchie, JJ.

Frank H. Stockett, Jr.,and Frank H. Stockett, for the
appellant.

John Ireland and James Revell, for the appellee.
IRVING, J., delivered the opinion of the court.

The appellee ( Linthicum) having filed a bill for the dissolu-
tion of the partnership between himself and one Richard H,
Weir, the case proceeded to answer and replication; and then
an order to take testimony upon the motion to dissolve the
injunction, and discharge the receiver, who had been appointed
at the granting of the injunction. At this stage of the case,
the defendant, who had answered under oath, and appeared by
+a, solicitor, interposed, through the appellant (Bush ), his next
friend, a plea of infancy, and prayed that the bill might be dis-
missed. Upon this plea being filed, a motion of ne recipiatur
was made and filed by the complai.:ant, to which the appellant
demurred; and the demurrer having been overruled, appesl
was taken. The sole quiestion therefore i1s, was the Court
right in overruling the demurrer and rejecting the plea of
infancy, to the extent expressed in the order of the tenth of
June, 1882, appealed from ?

The facts of the case are so fully set out in the opinion of the
Circuit Court, which we adopt, that it is useless to re-state
them. The reasoning of the Court, in support of the order
passed, is so cogent that we can add nothing to its force, and
shall rest our affirmance mainly upon the ground taken in that
ovinion. By the demurrer to the motion and reasons assigned,
the defendant admitted the facts stated in the third reason,
that the complainant had no knowledge of the defendant’s min-
ority, and had been deceived by his representations that he was
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of full age. Had the complainant discovered that the defend-
ant had so deceived him, before filing his bill, he could and
would have made that allegation as an additional ground for
the court’s interference, and it- would have justified the relief
prayed for. The fact that he did not, upon the interposition of
the plea, ask leave to amend that he might so charge, cannot
operate to his prejudice. Where an injunction has been grant-
od and a motion to dissolve has been made, it is not usual to
ask for, or for the court to grant, leave to amend; and the
reasons are 8o obvious we need not give them. The plea inter-
posed new matter, infancy, by way of defense, but the plea
does not aver that the complainant had knowledge of it, and
entered into the partnership notwithstanding complainant’s
motion sets up the want of knowledge and the defendant’s
deception as reasons against receiving the plea; and the demur-
rer, a3 we have already said, concedes the facts so set up.
Upon the demurrer the matter was considered, as if the com-
plainant instead of filing his motion that the plea be not re-
ceived, had replied alleging the facts stated in the third reason
assigned for the motion, and the defendant had then demurred.
Whether complainant had knowledge of defendant’s infancy
and was deceived about it, is not an open question, as the
demurrer admits the facts charged. It would be strange indeed,
if a court of equity could regard infancy pleaded under such
circumstances as good ground for abating the suit, when the
same facts, if alleged in the bill, would have given claim to
relief, The inconsistency is 8o apparent that we cannot doubt
the correctness of the court’s ruling that the plea was not a bar
to the whole proceeding.

The court was right also in refusing to make the defendant
personally answerable even for costs, for although he may be a
partner he cannot be held for contracts of the firm individually
unless he affirms, or does that which amounts to affirmance
after reaching majority. In Dunton vs. Brown, 31 Mich. 182,
it was decided that an infant who had made a partnership could
hot disaffirm it until he arrived at age, and could not by next
friend, a guardian, recover back what had been put into the
“ncern. The same doctrine was again affirmed by Judge
quley in Armetage vs. Widoe, 36 Mich. 130. Having formed
this partnership, he cannot so far repudiate it during minority
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as to escape such consequences of partnership as do not involve
personal liability for claims against the firm, or costs incident
to the legal settlement of its affairs. Such partnership must
be dissolvable as any other; and the partnership assets must
be assignable to partnership creditors. What his rights may
be, as against his adult co-partners, when he reaches majority,
we do not decide.

Approving the court’s order it will be affirmed, and the cause
remanded.

Order affirmed, and cause remanded.

NOTE.—See Mechem’s Elements of Partn., § 28,
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ARTMAN vs. FERGUSON,

Supreme Court of Michigan, 1888.
3 Mich. 146, 16 Am, St. Rep. 572, 40 N, W, Rf&p. 807, 2 L. R. A. 848,

This action 18 brought in the circuit court for the county
of Jackson, on the common counts in assumpszi, to recover
for goods sold and delivered to the defendants, doing busi-
ness at Jackson as Feter Iferguson & Co. The defendants are

hushand and wife, and the plaintiff sought to show that, after
their marriage, they formed & copartnership, and carried on
the retail carpet business in the city of Jackson under the firm
name of Peter Ferguson & Co., and that during such time the
goods involved in this suit were sold to them; that Margaret
W. Ferguson was, at the time of the formation of such copart-
pership, possessed of property in her own right, of the value
of $20,000, and furnished the entire capital for the business,
and provided a place to carry on such business; that Peter
Ferguson had no means, and was to and did manage the busi-
ness; that the copartnership continued until after the last item
of goods mentioned in the bill of particulars was sold. This
evidence was objected to by defendants’ counsel, on the ground
that it was not competent for husband and wife to enter into
a copartnership with each other., The circuit court sustained
the objection, and directed a verdict for defendants. Plaint-
\ffs bring the case to this court by writ of error.,

Thomas A. Wilson, for appellants.
Richard Price and Austin Blair, for appellees,

Long, J. The only question arising is whether the husband
indwife can enter into a contract of partnership between them-
telves, and thus render themselves jointly liable for the con-
tracts of the firm thus established. At the common law married
women were incapable of forming a partnership,since theywere
disabled, generally, to contract or to engage in trade; and the
husband and wife were wholly incapicitated to contract with
each other. Whatever rights or powers the husband and wife
have to contract with each other, or that the wife may have to
eater into a copartnership to carry on trade or business, must
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be conferred by our constitution and statutes. There was nevep
any impediment to the acquisition of property through pur.
chase by a married woman. The difficulty was that at the
common law the ownership passed immediately to the hus.
band by virtue of the marriage relation. Our statute has not
removed all the common-law disabilities of married women,
-1t has not conferred ‘upon her the power of a feme sole, except
in certain directions. It has only provided that her real and
personal estate acquired before marriage, and all property,
real and personal, to which she may afterwards become entitled
in any manner, shall be and remain her estate, and shall not
be liable for th~ debts, obligations, and engagements of her
husband, and may be contracted, sold, transferred, mortgaged,
conveyed, devised, and bequeathed by her as if she were unmar-
ried; and she may sue and be sued in relation to Ler sole prop-
erty as if she were unmarried. How. St. §§ 6295-6297. In all
other respects she is a feme coverf, and subject to all the
restraints and disabilities consequent upon that relation.

A partnership is a contract of two or more competent persons
to place their money, effects, labor, and skill, or some one or all
of them, in lawful commerce or business, and to divide the
profit and bear the loss in certain proportions. That a married
woman may, when she has separate estaie, be a copartner with
a person other than her husband, is held in many states under
the married woman’s statutes. But where the statute gives
her no power, or only a limited power, to become a partner,
the rule of the cornmon law provides that she cannot enter 2
firm. It has been held by a great preponderance of authori
ties, even under the broadest statutes, that a married woman
has no capacity to contract a partnership with her husband,
or, in other words, to become a member of a firm in which her
husband is a partner, even in those states in which she may
embark in another partnership; and though she holds herself
out as such partner, and her means give credit to the firm, she
~ is held not liable for the debts, as she cannot, by acts or declar
ations, remove her own disabilities. Lord vs. Parker, 3 Allen,
127 Bowker vs. Bradford, 140 Mass. 521, 5 N. E. Rep. 430; Haa$
vs. Shaw, 91 Ind. 384, 46 Am. Rep. 607; Payne vs. Thompson
44 Ohio St. 192; Keufman vs. Schoeffel, 37 Hun 140; Co2 5.
Miller, 54 Tex. 16; Mayer vs. Soyster, 30 Md. 402.

In this State a married woman was subject to the col’
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mon-lsw -disabilities of coverture until the passage of the
married woman’s act of 1856, How. Bt. §§ 6295-6299. This
act dows not touch a wife’s interests in her husband’'s
property, and these remain under the restrictions of the
common law, unless they are removed by some other stat-
ute. The wife’s common-law disabilities are only partially
removed by the act, and one who relies on a wife’s con-
tract must show the facts in order that they may appear
whether she had capacity to make it. Edwards vs McEnhill,
61 Mich. 161, 16 N. W. Rep. 322. Under our statutes a
wife has no power to contract except in regard to her sepa-
rate property. The constitution aad statutes are clear against
her right to make a mere personal obligation unconnected with
property, and not charging it, so that she cannot become per-
gonally bound jointly with her husband, nor as a surety, by
mere personal promise. De Vries v8. Conklin, 22 Mich. 2535;
West vs. Laraway, 28 Mich. 464; Emery v3. Lord, 26 Mich. 431.
In Jenne vs. Marble, 37 Mich. 319, Mr. Justice CayMrBELL, speak-
ing with reference to a lease, said: “The language of the statute
is no broader than the equitable rules concerning separate
property laid down in the same words in most of the old decis-
fons. * * * The disabilities of tcstimony are entirely
inconsistent with the idea that husband and wife may deal
with each ocher as third persons can. This is impossible, if
they cannot testify concerning these contracts; and when the
law recognizes, as it always has doue, the peculiar power of
substantial coercion possessed by husbands over wives, it
would not be proper to infer any legal intent to remove pro-
tection against such influence from any vague provisions which
no one supposes were ever actually designed to reach such a
result, and which can only be made to do it by an extended
construction. Any one can readily see the mischiefs of allow-
ing persons thus related to put themselves habitually in busi-
ness antagonism, and legislation which can be construed as
permitting it is so radically opposed to the system which is
found emhodied in our statutes generally that it should be

plain enough to admit of no other meaning.”

It is the purpose of these statutes to secure to a mar-
ried woman the right to acquire and hold property sep-
arate from her husband, and free from. his influence and
ontrol, and if she might enter into & business part-
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nership with her husbangd it would subject her property to his
control in a manner wholly inconsistent with the separution
which it is the purpose of the statute to secure, and might sub-
ject her to an indefinite liability for his engagements. A con-
tract of partnership with her husband is not included within
the power granted by our statute to married women. This
doctrine was laid down in Bassett vs. Shepardson, 52 Mich. 3,
17 N. W. Rep. 217, and we see no reason for departing from it,
The important and sacred relations between man and wife,
which lie at the very foundation of civilized society, are not
to be disturbed and destroyed by contentions which may arise
from such a community of property and a joint power of dis-
posal and a mutual liability for the contracts and obligations
of each other. The judgment of the court below must be
affirmed, with costs.
The other justices concurred. .

NorTe: Yor other cases to same effect, see Mechem's Elem. of Partn.,
£ 25. Compare slso with following case,

SUAU vs. CAFFE.

Court of Appeals of New York, 1890,
122 N, Y. 808, 25 N. E. Rep. 488, 9 L. R. A.. 598,

On the 29th of January, 1881, the defendants, George and
Adele Marie Caffe, then and now husband and wife, executed,
and, on June 1, 1881, recorded in the office of the clerk of .
the city and county of New York a certificate by which
they assumed to form a limited partnership pursuant to the
Revised Statutes, for the purpose of importing and dealing
in foreign goods, at the city of New York, under the firm
pame of George Caffe, which was to.continue from Febru-
ary 1, 1881, to February 1, 1886." The husband was the
general and the wife the special partner, she coatributing

95.000. Thereafter, they carried on a business of the kind
specified at the city of New York, under the firm name
gelected, until after the debt to the plaintiff was contracted.
Between May 23, 1882, and December 6, 1883, the plaintiff
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loaned money to George Caffe on account of which the defend-
anis conceded that there was due the plaintifl January 1, 1884,

26,799.93, to recover which this action was brought. The
defendants interposed two defenses: (1) That the partner-
ship or business relation, whatever it was, which had existed
between them before May 16, 1882, was on that uay dissolved
with the knowledge of the plaintiff; (2) that a husband and
wife cannot, under the law of this State, be partners in busi-
ness, and that, although they agree to become so, transact busi-
ness and incur liabilities as such, the wife is not liable to the
creditors of the firm. The first question—an issue of fact—
was contested before a jury, and determined in favor of the
plaintiff. The second question, an issue of law, was decided in
favor of the plaintiff at the circuit, which ruling was aflirmed
at the general term. From this judgment the defendants
appealed to this court. '

William Tharp, for appellants.

Abram Kling, for respondent.

ForLerr, C. J. DBut a single question I8 involved In this
appeal, which is whether a married woman who contracts a
debt with her husband in a business carried on for their joint
benefit, can avoid liability for it on the ground of coveriure.
The second section of chapter 90 of the Laws of 1860 provides
that “a married woman may * ®* * carry on any trade or
busincss * ®* ® on her sole and separate account.” It is
urged that this language is not broad enough to authorize
married women to engage in business as partners, or joinily
with others, or at least with their husbands, but that the stat-
ute simply confers power on them to contract by themselves
and apart from others. This construction is too narrow, and
fails to express the evident intent of the legislature, which
was not to prescribe the mode in which married women should
carry on their business, but to free them {rom the restraints
of the common law, and permit them to engage in business
in their own behalf as free from the control of their husbands
&8 though unmarried. Before this statute, the profits of their
business belonged to their husbands, and the words “sole and
separate account” were intended to convey the idea that the

beneficial interest of any business in which they might engage
6



66 CAsSES ON PARTNERSHIP.

belonged to them and not to their husbands, Since the enact-
ment of this statute, it has been held that husbands and wives
may l.ially contract with each other in reference to their sep-
ate estaws (Owen v8. Cawley, 36 N. Y. 600; Bodine vs. Killeen,
53 N. Y. 3); that they may become agents for each other
(Knapp v8. Smh, 27 N. Y. 277); and that a husband may assign
to his wife a chose in action (Seymour vs. Fellows, 77 N. Y. 178).

In I'rcecking v8. Rolland, 53 N. Y. 422, it was held that a wife
could not escape liability on a joint promissory note given by
herself and her huspand, in payment for property purchased
by her, by reason of her coverture, nor by reason of the fact
that she contracted jointly with her husband. In Scott v8. Con-
way, 58 N. Y. 619, the defendant and her husband were engaged
in running a theater, under the name of “Mrs. F. B. Conway’s
Brooklyn Theater,” pursuant +o a contract by which the profits
and losses were to be equally shared between them. To an
action brought for the recovery of the value of goods sold, the
wife interposed the defense that she was not liable for the
debt, because 1t was not contracted in any trade or business
carried on for her sole or separate account or benefit, but for
the benefit of a business carried on by herself and husband
for their joint benefit. This defense was overruled in the
supreme court and in the court of appeals. Bitier vs. Rath-
man, 61 N. Y. 512, was an action for an accounting bet-veen
pariners. The plaintiff, a married woman, had been engaged
in business with the defendant under the name of H. Rath-
man & Co. The trial court found “that the plaintiff, in secret
trust for her husband, was the partner of the defendant,” and
that, “in respect to the public, she was to be regarded as the
real partner,” and ordered an accounting as to the partnership
affairs. Gray, C., said: “Yet she, having suffered herself to
be regarded by the public as a partner, was liable, as such,
to the creditors of the ostensible firm; and, having thus
exposed herself to such liabilities, if any shiould be found to
exist, she had, to any such extent, no right, as against either
the defendant or her husband, to be protected out of the share

which would belong to her in her capacity as trustee for her
husband, at whosge instance she undertook the trust.” This
case does not deeide that a wife may or may not be a partner
in business with her husband, but it in effect decides that a
married woman may be a partner with a third person, and

%
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that her husband may aect as her agent in the Lusiness of the
firm, -

In Noel vs. Kinney, 106 N, Y. 74, 12 N, E. Rep. 361, reversing
15 Abb. N. C. 403, an aclion was brought against the hus-
band and wife on a note signed, “J. P. Kinney & Co.,”
and payable to the plaintiff. The complaint charged that
the defendants were liable, as partners, under the name signed
to the note. The husband made default, but the wife answered
that she was a married woman, and that the note was exe-
cuted by her husband. On the trial, the plaintiff put the note
in evidence, and it appeared that the defendants were hus-
band and wife, and there was evidence that the note was given
for mirrors placed in houses owned by the wife. A motion to
dismiss the complaint, on the ground that the note on its
face showed that it was not given in respect to ber separate
business, or her estate, was overruled. In considering this
guestion Daxronrth, J., speaking for a unanimous court, said:
“In the case cited (Frecking vs. Rolland, 52 N. Y. 422), she
became a joint contriactor with her husband, hut she was as
much bound to perform the joint engagement as if the under-
taking had been several, and she did not escape lizbility
because her joint contractor was her husband. It wuas not
necessary to inquire, in that case, whether the one paving
could obtain contribution from the other, nor is it necessary
to go into that question here. In that case, both undertook
to pay the creditor. Can it make a difference in the measure
of liability that, in one case, the .narried woman entered in
ner own name, and her husband in his name, in the execution
of a joint obligation, and in the other case adopted 4 name
which 12presents a joint liablity, which may, in effect, also
be several? Partners are at once principals and agents,—each
represents the other,—and if, in the relation of partnership.
there are obligations whick a married woman cannot enforce
against her husband., or the husband against the wife, they
involve no feature of the present action, which asserts only
the obligation of a debtor to discharge her debt, or the obliga-
ton of a promisor to fulfill her promise.”

P'artners are the agents of each other, and are jointly and
severally liable for the debts of the firm; these being two
of the essential elements of a contract of partnership. It
being settled that husbands and wives mav be the agents
¢f each other, and that thev may bhind themselves by joint
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contracts entered into with third persons, we see no war-
rant in the statute for exempting them from liability to
creditors for debts incurred by firms of which they are mem-.
bers. It has also been so held in Graff v8. Kinney, 37 Hun
405, which affitms 15 Abb, N. C. 397; Zimmerman vs. Erhard,
8 Daly, 211, affirmed 83 N. Y. T4. Opposed to these are
Chambovet vs Cagney, 35 N. Y. Super. Ct. 474; Kaufman vs.
Schoeffel, 37 Hun, 140; Fairlee vs. Bloomingdale, 67 How. Pr,
2925 same case, 14 Abb. N. C. 341, was reversed in 38 Hun
220. Upon principle and authority, we think that when a hus.
band and wife assume to carry on a business as partners, and
contract debts in the course of it, the wife cannot escape lia.
biiity on th ground of coverture. The judgment should be
affirmed, with costs.

VANN, PAREER and Brown, JJ., concur.
Haicut, Porrer and BrabLey, JJ., dissent,

Note: For other cases to same effect, see Mechem’s Elem. of Partn,,
& 25. Compare with preceding case,

WHITTENTON MILLS vs. UPTON.

Supreme Court of Massachusetts, 1858.
10 Gray 582, 71 Am. Deec, 681,

Peti*ion by a manufacturing corporation to set aside insolv-
ency proceedings instituted against it and William Mason as
partners, upon Mason’s petition to restraia the assignee ap-
pointed under these proceedings from further meeting with
petitioner’s estate, and to compel the judge of insolvency to
entertain a petition of the corporution for the benefit of the
insolvent laws, respecting insolvent corporations. The opit-
fon states the facts. |

Bartictt and Curlis, for the petitionera,

Hoar and Gray, Jr., for the assignees.

Tuouas, J. This is a petition to this court sitting in equity,
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and as such, having by the statute of 1838, c. 163, the juris-
diction and the supervision of all preceedings in insolvency.
The averments of the petition are admitted by the answers
of the respondents. Nor is there a question upon the facts
agreed tbat & copartnership was entered into by the Whitten-
ton Mills and the said Mason, and for the purposes stated if
the corporation was capable, in law, of entering into and form-
ing such partnership, and for such ends.

But the petitioners say: (1) That the Whittenton Mills
. could not enter into any legal partnership. (2) That if it were
go capable, it could not form a copartnership for the prose.
cifion of a business foreign to the purpose for which alone it
was created. (3) That if such legal partnership existed, the
petitioners were not liable to be declared insolvent upon the
petition of Mason, and under the statute of 1838, ¢. 163, and
the acts in addition 1hereto; such acts respecting only natural
persons, and making no provisions for bodies corporate.

At the threshold of the cause and of its elaborate discussion
is the question, was this corporation capable of forming a
partnership, of entering into the contract? This question pre-
sents itself in two formr. The more general one is: “Has a
corporation, as one of its usual, inherent powers, the capacity
to form a contract of copartnership?”’ The narrower question,
but for this case the practical and pertinent one is: “Can a
manufacturing corporation in this commonwealth, incorpora-
ted since February, 1831, and subject to the provisions of the
thirty-eighth and forty-fourth chapters of the revised statutes,
enter into a contract or society of copartnershiy ?”

This corporation was created in March, 1836, ags a manu-
facturing corporation, for the purpose of manufacturing cot-
ton goods in the town of Taunton, and for that purpose was"
invested with all the powers and privileges, and made subject
to all the duties, restrictions and liabilities, set forth in the
thirty-eighth and forty-fourth chapters of the revised statutes,
passed on the 4th of November preceding, but not to take effect
till the first of May, 183G: Stats. 183G, ¢. 19. This charter,
with the provisions of the chapter referred to and made part
of it, is the origin and source of the powers and funcilions of
the corporation. What powers are granted expressly or by

implication, because necessary or usual for the purposes which
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the charter was given to effect, the corporation has, and no
more. -

There is one obvious and important distinction between such
a society as this charter creates and that of a partnership.
An act of the corporation, done either by direct vote or by
agents authorized for the purpose, is the manifestation of the
collected will of the society. No member of the corporation
as such can bind the society. In a partnership, each member
binds the society as a principal. 1If, then, this corporation
may enter into partnership with an individual, there would be
two principals, the legal person and the natural person, each
having, within the scope of the society’s business, full author.
ity to manage its concerns, including even the disposition of its
property.

The second section of chapter 38 of the revised statutes,
provides that the business of everysuch manufacturing corpora-
tion shall be -managed and conducted by the president and
divectors thereof, and such other oflicers, agents, and factors
as the company shall think proper to authorize for that pur-
pose, It is plain that’'the provisions of this section cannot be
carried into effeect where a partnership exists. The partner
may manage and conduct the business of tlie corporation, and
bind it by his acts. In so doing, he does not act as an officer
or agent of the corporation by authority received from it, but
as a prineipal in a society in which all are equals, and each
capable of binding the society by the act of its individual
2~111.

Indeed, in examining this chapter, it will be found that there
is scarcely a provision for the conduct of the business of a man.
afacturing corporation that is not inconsistent with the exist-
ence of a contract by which the power to manage the business
of the company, and to bind the corporation by his acts, is
vested in one not a member of the corporation, nor its officer or
agent. Such are the third, fourth and fifth sections, providing
how the president and d:rcctors, and other officers, agents and
factors of the corporation shall be chosen. Such, too, is the
sixth section, which authorizes every such compary to make

by-laws for 1ts own regulation and government. Such are the
several provisions authorizing the stockholders to fix the
amount of the capital stock, to increase the same within the
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limit fixed by law, or to reduce it: Secs. 9, 11, 19. And such
is the provision requiring the president and directors to give
annual notice of the amount of the debts of the corporation, the
means of stating which would not be in their power if another
principal had the power of creating the debts: Sec. 22. Of
the same character is the twenty-fifth section, by which it is
declared that the whole amount of the debts which the corpor-
ation shall at any time owe shall not exceed the amount of the
capital stock actually paid in, and which renders the directors,
under whose administration-an excess shall occur, liable per-
sonally to the extent of such excess—a provision evidently
based upon the ground that the exclusive power to contract
debis is vested in such directors, and that they cannot be
divested of it, and which is wholly inconsistent with the exist-
ence of a power in the corporation to enter into a contract of
partnership by which another principal would be created, hav-
ing equal power to contract debts, and to bind the partnership
and the corporation in solido. *

Indeed, the effect of all our statutes, the settled policy of our
legislature, for the regulation of manufacturing corporations,
- i8 that the corporation is to manage its affairs separately and
exclusively; certain powers to be exercised by the stockholders
and others by officers who are the servants of the corporation,
and act in its name and behalf. And the formation of a con-
tract, or the entering into a relation by which the corporation,
or the officers of its appointment, should be divested of that
power, or by which its franchises should be vested in a partner,
with equal power to direct and control its business, i8 entirely
Inconsistent with that policy.

The power to form a partnership is not only not among the
powers granted expressly or by reasonable implication, but is
wholly inconsistent with the scope and tenor ¢f the powers.
expressly conferred, and the duties expressly imposed, upon a
manufacturing corporation under the legislation of the com-
monwealth. |

The difficulties would be obviously greater in holding such a
partnership to be valid, when formed and carried on for the
prosecution of a business other than that, if not foreign from
that, for which the corporation was created. It is diiticult to
see how the corp<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>