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PREFACE.

The mystery of the obsolete and forgotten involves the law of real
property more than any other part of the law student’s work; and
most of the solvents of that mystery lie hidden here and there in the
vear-books, statutes, and old reports, and locked from the average student
in a dead and barbarous language. This mystery has been a great
embarrassment to me, especially since my attempts to teach the subject;
and most of the modern texts and readings have been found to empha-
size the last application of the rules or the effect of late American
statutes, rather than to expound the original doctrines, without knowl-
edge of which the statutes cannot be understood. Of all the recent
rublications, Professor Digby’s History of the Law on Real Property
has been found most helpful.

The following pages have been printed from the notes made from
time to time while preparing to conduct exercises in the first course
on real property at the University of Michigan, using Blackstone’s
Commentaries as the text. The design has been to present the great
monuments which mark epochs in the various branches of the subject,
with only an occasional late example. The prolixity of the originals
has often made imperative the alternative to abridge or omit, and
abridgment has been preferred. The present is a temporary edition,
made to try out the serviceability of such a book by use in class, and
trusting to experience to fill the gaps and prune the exuberance of special

topics. In this edition several typographical errors in the first im-
pression have been discovered and corrected. The scope of the work has

also been extended by numerous additions throughout, and by inserting
the chapters on uses, trusts, and powers, which did not appear in the
first edition,
Joux R. Roop.
Dated, Ann Arbor, February 25th, 1910.

(iii)
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DECISIONS, STATUTES, &c., CONCERNING ESTATES IN
LAND.

CHAPTER I

TENURES.

CHARTER OF HENRY I, A. D. 1100. (Part omitted.)

1f any baron, earl, or other subject of mine, who holds possession from
me, shail die, his heir shall not redeem his land, as was the custom in
my brother’s time, but shall pay a just relief for the same; and in like
manner, too, the dependents of my barons shall pay a like relief for their
“land to their lords. And if any baron or other subject of mine shall
wish to give his daughter, his sister, his niece, or other female relative,
in marriage, let him ask my permission on the matter; but I will not
take any of his property for granting my permission nor will I forbid
his giving her in marriage except he wishes to give her to an enemy
of mine. * * *

MAGNA CHARTA OF KING JOHN, signed July 15, A. D. 1215,

¢. 2. If any of our earls or barons or any other which hold of us in
chief by knight’s service, die, and at the time of his death his heir
be of full age, and owes us relief, he shall have his inheritance by the
old relief; that is to say, the heir or heirs of an ear], for a whole earl-
dom, 1001. ; the heir or heirs of a baron, for a whole barony, 100 marks;
the heir or heirs of a knight for one whole knight’s fee, 100s. at the
most; and he that has less shall give less, according to the old custom of
the fees.

¢. 3. But if the heirs of any such be within age (his lord ehall not
have ward of him, nor of his land, before taking homage of him; and
after such an heir has heen in ward), when he comes to full age
(that is 21 years), he shall have his inheritance without relief and
without fine; (so that if such an heir, being within age, be made a
knight, yet nevertheless his land shall remain in the keeping of his
lord unto the term aforesaid).

The part of c. 3 that is in parentheses was added by the charter of Hen.
III, issued in 1216.

c. 4. The keeper of the land, of such an heir being within age, shall
not take of the lands of the heir but reasonable issues, reasonable cus-
toms, and reasonable services, and that without destruction and waste
of his men and his goods. And if we commit the custody of any

(1)
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2 TENURES.

such land to the sheriff, or to any other which is answerable to us for
the issues of the same land, and he make destruction or waste of those
things that he hath in custody, we will take of him amends and recom-
pense therefor, and the land shall be committed to two lawful and
discreet men of that fee, which shall answer unto us for the issues of
the same land, or unto him whom we will assign. And if we give or
sell to any man the custody of any such lands, and he therein do make
destruction or waste, he shall lose the same custody, and it shall be
assigned to two lawful and discreet men of that fee, who also in like
manner shall be answerable to us as afore is said.

c. 5. The keeper, so long as he has the custody of the land of such
an heir, shall keep up the houses, parks, warrens, ponds, mills, and
other things pertaining to the said land, with the issues of the said land;
and he shall deliver to the heir, when 'he comes to his full age, all his
land stored with plows and all other things, at the least as he received
it. All these things shall be observed in the custodies of archbishoprics,
bishoprics, abbeys, priories, churches, and dignities vacant, which apper-
tain to us, except that such custody shall not be sold.

c. 6. eirs shall be married without disparagement, so also that
before marriage the next of kin of the heir himself shall be consulted.

‘“But these provisions in behalf of the relations were omitted in the char-
ter of llenry I1II; wherein the clause stands merely thus: ‘haeredes mari-
tantur absque disparagatione; meaning certainly, by haeredes, heirs female,

as there are no traces before this to be found of the lord’s claiming the mar-
riage of heirs male.” 2 Bl. Com. *71.

c. 7. A widow, after the death of her husband, incontinent, and
without any difficulty, shall have her marriage, and her mherltance, and
shall give nothing for her dower, her marriage, or her inheritance,
which her husband and she held the day of the death of her husband;
and she shall tarry in the chief house of her husband by 40 days after
the death of her husband, within which days her dower shall be assigned
her (if it were not assigned her before, or that the house be a castle; and
if she depart from the castle, then a competent house shall be pro-
vided for her, in which she may honestly dwell, until her dower be to
her assigned as is aforesaid; and she shall have in the meantime her
reasonable estovers of the common); [and for her dower shall be
assigned unto her the third part of all the lands of her husband which

were his during coverture, except she were endowed of less at the church
door].

The part of c¢. 7T in parenthescs was added by the charter of Hen. III
issued in 1216; the part in brackets was added by the charter issued in 1217.

c. 8. No widow shall be distrained to give herself in marriage, never-
theless she shall find surety that she shall not marry without our license
and assent if she hold of us, nor without the assent of the lord if she
hold of another.

c. 9. Neither we nor our bailiffs will seize any land or rent for any
debt while the chattels of the debtor are sufficient for the payment of
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TENURES. 3

the debt; nor shall the sureties of the debtor be distrained while the
principal debtor is able to pay the debt; and if the principal debtor fail
in payment of the debt, not having wherewith to discharge it, the sureties
shall answer for the debt, and if they be willing, they shall have the
lands and the rents of the debtor until satisfaction be made to them for
the debt which they had before paid for him, unless the principal debtor
can show himself acquitted thereof against the said sureties.

¢. 12. Let no escuages nor aids be levied in our kingdom if not by
the common council of our kingdom, except to ransom our body, make
our first born son a knight, and to our first born daughter for marriage
once, and for these nothing shall be made but a reasonable aid.

“But this provision was omitted in Henry III's charter, and the same
oppressions were continued till the 26 Edward I, when the statute called
confirmatio chartarum was enacted; which in this respect revived King

John’s charter, by ordalning that none but the anclent alds should be
taken.” 2 Bl. Com .*64. BSee also charter of Henry I1I, c. 44, below.

¢. 15. We will not give leave to anyone for the future to take an aid
of his own freemen, except for redeeming his own body, and for making
his eldest son & kmight, and for marrying once his eldest daughter, and
not that unless it be a reasonable aid.

¢. 16. None shall be distrained to do more service for a knight’s
fee, nor for any other temement, than what is due from thence.

¢. 17. Common pleas shall not follow our court, but shall be held in
any certain place.

¢. 32. We will not hold the lands of them that be convict of felony
but one year and one day and then those lands shall be delivered to the
lord of the fee.

c. 37. If any do hold of us by fee-farm, or by socage, or burgage,
and he holds lands of another by knight’s service, we will not have the
caistody of his heir, nor of his land which is held of the fee of another,
by reason of that fee-farm, socage, or burgage; ncither will we have
the custody of such fee-farm, or socage, or burgage, except knight’s
service be due to us out of the same fee-farm. We will not have the
custody of the heir, or of any land, by occasion of any petit sergeanty
that any man holds of us by service to pay a knife, an arrow, or the like.

MAGNA CHARTA, HENRY I (1217).

¢ 39. No freeman from henceforth shall give or sell any more of
his land but so that of the residue of the lands the lord of the fee may
have the service due him which belongs to the fee.

‘Tpon which act I have heard great question made whether the feoft-

ments made agalnst the statute were voidable or no; and some have said
that the statute intended not to avoid the feoffments, but implicate to direct
the tenure, viz., that the tenant should not enfeoff another of parcel to
hold of the chief lord (that is of the next lord) but to hold of himself, and
then the lord may distrain in every part for his whole service without
any prejudice unto him. But this opinion is against the authority of our
tooks and against said statute of Magna Charta.” Coke Lit. *43a.
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4 TENURES.

‘“As against the lord, freedom of alienation (in favor whereof Bracton
argues with unusual earnestness, f. 46b [below], seems very perfect [from
the cases in Bracton’s Note Book], and we look in vain for cases to show
that the restrictive clause in the charter of 1217 had any effect; we may
well doubt whether the king's justices thought well of that clause or of
some other clauses of the charter.” Prof. Maitland’'s preface to Bracton’s
Note Book, vol. 1, p. 134.

“And by this statute the king took benefit to have a fine for his license,
before which statute no fine for allenation was due to the king; for it is
adjudged 20 Ass. p. 17; 26 Ass. p. 37; 20 Edw. 3, Fitz. Abr. Avowry 126) that
for an alienation in the time of Hen. II no fine was due; and it appeareth
in our books, that {f an alienation had been made before 20 Hen. III, no
fine was due to the king for alienation. ®* ® *® And it is to be observed,
that no record can be found, that either a license of alienation was sued, or
pardon for alienation was obtained for an alienation without license, at any
time before the 20th year of Hen. 11I; and it is holden in the 20th Edw. III,
that a license for alienation grew by this statute (20 Ass. pl. 17, by Skip-
with). Now In the case of a common person it was the common opinion
that {f the tenant had alienated any parcel contrary to the said act, that he
himself was bound by his own act, but that his heir might have avoided it;
and in the king’s case many held the same opinion. ¢ *® ¢ But now by
the statutes 1 Edw. II1, c. 12, and 34 Edw. III, c. 15, although the king’'s ten-
ant in chief or by grand sergeanty do alien all or any part without license, yet
is there not any forfeiture of the same, but a reasonable fine therefor to be
paid. And note it appeareth by the preamble in 1 Edw. III, that complaint
was made that lands holden of the king in capite, being allenated without
license, was seized as forfeited.” Coke Lit. 43 a & b. A. D. 1620-30.

c. 43. Tt shall not be lawful from henceforth to any to give his lands
to any religious house, and to take the same land again to hold of the
game house. Nor shall it be lawful to any house of religion to take the
lands of any, and to lease the same to him of whom they were received
to be holden. If any from henceforth so give his lands to any religious
house, and thereupon be convict, the gift shall be utterly void, and the
land shall accrue to the lord of the fee.

“But as this prohibition extended only to religious houses bishops and
other sole corporations were not included therein; and the aggregate eccle-
glastical bodies (who Sir Edward Coke observes, in this were to be com-
mended, that they ever had of their counsel the best learned men that they
could get), found many means to creep out of this statute, by buying the
lands that were dong fide holden of themseclves as lords of the fee, and
thereby evading the forfeiture; or by taking long leases for years, which
first introduced those extensive terms for a thousand years or more, which
are now so frequent in conveyances.” 2 Bl Com. 270.

For further legislation to avoid this defect see the statute De Viris
Religiosis, post.

c. 44. Scutage from thence shall be taken as it was accustomed to be
taken in the time of King Henry our grandfather.

BRACTON’S LAWS AND CUSTOMS OF ENGLAND—A. D. 12562 (1240-
1267).

Lib. 1, ¢c. 19, § 2, ff. 46 a & b. Also it is to be seen whether he _to
whom a thing has been given may further give the thing given to him
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TENURES. 5

without prejudice to the chief lords; and it appears so; because if a
donation be further made, although the chief lord suffers damage by it,
nevertheless injury is not done to him, because all damage does not
inflict injury, but on the contrary injury implies damage. Because the
term injury is applied to everything which is done not rightfully, and
upon injury there follows an action to remove the injury and that from
which the injury results; but where there is damage and no injury an
action does not follow to remove the nuisance from which the damage
results. But some person may say, that from the fact that the donatory
further gives and transfers the thing given to others, that he cannot
do this, because the lord through this loses his service, which is not
true, with all due respect and reverence for the chief lords. And it is
generally true that a donatory may give to whom he pleases realty
and land given to himself, unless it be specially provided in the possession
that he may not. For when a person has given a tenement he gives
a certain tenement in such a manner, that he is to reccive certain cus-
toms and a certain service, according as has been said above. And
hence he cannot claim more of right, if he shall have had what is agreed
upon, end so he takes what is his own and goes his way. ¢ * * It
sppears, therefore, from the premises, that when a donation by a lord to
his tenant is perfect and free, absolute and not conditional nor servile, no
injury is done to the lord from the fact, that the tenant has further given
it, for injury results from the fact if (he has done 80) against a mode or a
covenant. If my tenant has made a donation it is asked to whom he has
done an injury? Not to the lord, for the lord has whatever belongs to
himself, and the tenement charged and burdened, whatever may be said to
whomsoever it may have come. Likewise neither the feoffee, for it matters
not to the chief lord whosoever has his fee, since the tenant is his tenant,
although through an intermediate tenant. And if he shall say that he has
entered his fee unjustly, I say not so; because the fee is not his in the
domain, but is his tenant’s, and the lord has nothing in the fee except a
service ; and so the tenant will have the fee in the domain, and the lord
will have the fee in the service. And if the lord shall prohibit his tenant
to work his pleasure with the tenement, which he holds in domain, the
lord so enters into the tenement of his tenant and causes him a disseisin,
unless 8 mode or covenant added to the donation itself induces otherwise,
since anyone may add in a donation a mode or covenant and a law which
thall always be observed. But the fee of the lord is said to be this, homage
and service and not the tenement in domain, and therefore he who enters
upon the homage and his service does him an injury, and not he who
mtglra upon the tenement, which his tenant holds in domain, as above
8a)

Lib. 2, c. 35, f. 81. In the same way the tie of homage may be dis-
solved and extmgulshed as regards the person of the tenant, and attach
to the person of another, as for instance, where the tenant, when he has
done homage to his lord has altogether relieved himself of his inheritance
and has enfeoffed another to hold of the chief lord, and in that case
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the tenant is released from the duty to render homage, and the homage
is extinguished, whether with or against the will of the chief lord, and
the tie attaches to the person of the feoffee, who is bound because of
the tenement which he holds, because it is the fee of the chief lord.

THE STATUTE OF MERTON, 20 Hen. HI—A. D. 1235,

c. 6. Of heirs that be led away, and withheld or married by their
parents or by others, with force against our peace, thus it is provided:
That whatsoever lavman be convict thereof, that he hath so
withheld any child, led away, or married, he shall yield to the loser
the value of the marriage; and for the offense, his bod) shall be taken
and imprisoned until he has recompensed the loser, if the child be mar-
ried; and further until he has satisfied our lord {he king for the tres-
pass; and this must be done of an heir being within the age of fourteen
years. And touching an heir being fourtcen years old or db()\C unto his
full age, if he marry without license of his lord to defraud him of the
marriage, and his lord offer him reasonable and convenient marriage,
without disparagement, then his lord shall hold hig land bevond the
term of his age, that is to say, of one and twenty years, so long that
he may receive the double value of the marriage, after the estimation
of lawful men, or after as it has been offered him for said marriage
before without fraud or collusion, and after as it may be proved in the
king’s court. And as touching lords which marry those that they have
in ward to villains, or other as burgesses, where thcy be disparaged, if
any such an heir be within age of fourteen years, and of such age that
he cannot consent to the marriage, then if his friends complain “of the
same lord, the lord shall lose the wardship unto the age of the heir, and
all profits that thercof shall be taken shall be converted to the use of
the heir being within age, after the disposition and provision of his
friends, for the shame done to him; but if he be fourteen years and
above, so that he may consent and does consent to such marriage, no pain
shall follow.

c. 7. If an heir, of what age soever he be, will not marry at the
request of his lord, he shall not be compelled thereunto; but when he
comes to full age, he shall give to his lord and pay him as much as
any would have given him for the marriage, before the receipt of his
land, and that whether he will marry himself or not; for the marriage
of him that is within age of mere right pertains to the lord of the fee.

STATUTE OF MARLEBRIDGE, 52 Henry III—A. D. 1267.

c. 16. If any heir after the death of his ancestor be within age, and
his lord have the ward of his lands and tenements, if the lord will not’
render unto the heir his land when he comes to his full age, without
plea, the heir shall recover his land by assize of mort d’ancestor, with
the damages that he has sustained by such withholding, since the time
that he was of full age. And if an heir at the time of his ancestor’s
death be of full age, and he is heir apparent and known for heir, and
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be found in the inheritance, the chief lord shall not put him out, nor
take nor remove anything there, but shall take only simple siczin
therefore for the recognition of his seigniory, that he may be known for
lord. And if the chief lord do put such an heir out of the possession
maliciously, whereby he is driven to purchase a writ of mort d'ancestor
or of cousenage, then he shall recover his damages as in assize of novel
disseizin.  Touching heirs which hold of our lord the king in chief,
this order shall be observed, that our lord the king shall have the first
geizin of their lands, like as he was wont to have before time; neither
shall the heir, nor any other intrude into the same inheritance, before he
has received it out of the king's hands, as the inheritance was wont
to be taken out of his hands and his ancestors’ in time past; and this
must be understood of lands and fees which were accustomed to be in
the king’s hands by reason of knight’s service, or sergeanty, or right of
patronage.

STATUTE OF WESTMINSTER I, 3 Edw. I—A. D. 1275.

e. 22.  Of heirs married within age, without the consent of their
guardians, afore that they be past the age of fourtcen years, it shall
be done according as it is contained in the statutes of Merton. And
of them that shall be married without the consent of their guardians
after they be past the age of 14 years, the guardian shall have the
double value of their marriage, after the tenor of the same act. More-
over, such as have withdrawn their marriage, shall pay the full value
thercof unto their guardian for the trespass, and nevertheless the king
shall have like amends, according to the same act, of him that has so
withdrawn. And of heirs females, after they have accomplished the age
of 14 years, and the lord to whom the marriage belonged will not marry
them, but desirous of the land will keep them unmarried; it is provided
that the lord shall not have nor keep, by reason of marriage, the lands
of such heirs females, more than two years after the term of the said
14 years. And if the lord within the said two years do not marry them,
then shall they have an action to recover their inheritance quit, without
giving anything for their wardship or their marriage. And if they of
malice, or by evil counsel, will not be married by their chief lords where
they shall not be disparaged, then their lords may hold their lands
end inheritance until they have accomplished the age of an heir male,
that is, to-wit, 21 years, and further until they have taken the value
of the marriage.

¢. 36. For as much as before this time, reasonable aid to make one’s
son knight, or marry his daughter, was never made certain, nor how
much should be taken, nor at what time, whereby some levied unreason-
able aid, and more often than seemed necessary, whereby the people
were sore grieved ; it is provided that from henceforth of a whole knight’s
fee there be taken but 20s.; and of 20l. land held in socage 20s., and of
more, more, and of less, less; after the rate. And that none shall levy
such aid to make his son knight until his son be 15 years of age, nor to
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marry his daughter until she be of the age of seven years; and that
there shall be made mention in the king’s writ formed on the same,
when any will demand it. And if it happen that the father, after
he has levied such aid of his tenants, die before he has married his
daughter, the executors of the father shall be bound to the daughter
for so much as the father received for the aid; and if the father’s goods
be not sufficient, his heir shall be charged therewith to the daughter.

STATUTE DE VIRIS RELIGIOSIS, 7 Edw. I, A. D. 1279.

The king to his justices of the bench, greeting: Where of late it was
provided that religious men should not enter into the fees of any
without license and wilt of the chief lord of whom such fees be held
immediately, and notwithstanding such religious men have entered as
well into their own fees as into the fees of other men, appropriating and
buying them, and sometimes receiving them of the gift of others,
whereby the services that are due of such fees and which at the beginning
were provided for the defense of the realm, are unlawfully withdrawn,
and the chief lords do lose their escheats of the same, We therefore to the
profit of our realm, intending to provide convenient remedy by the
advice of our prelates, earls, barons, and other our subjects, being of
our council, have provided, made, and ordained, that no person, religious
or other, whatsoever he be, that will buy or sell any lands or tenements,
or under the color of gift or lease, or that will receive by rcason of any
other title, whatsoever it be, lands or tenements, or by any other craft
or device will presume to appropriate to himself under pain or forfeiture
of the same, whereby such lands or tencments may any wise come into
mortmain. We have provided also that if any person, religious or other,
do presume either by craft or device to oifend against this statute, it
shall be lawful to us and other chief lords of the fee immediate to
enter into the land so alicnated within a year from the time of the alien-
ation, and hold it in fee as an inheritance. And if the chief lord imme-
diate be negligent, and will not enter into such fce within the year,
then it shall be lawful to the next chief lord immediate of the same fee
to enter into the same land within half a year next following, and to hold
it as aforesaid; and so every lord immediate may enter into such land if
the next lord be negligent in entering into the same fee, as is afore-
said. And if all the chief lords of such fees, being of full age,
within the four seas, and out of prison, be negllgent or slack in this
behalf for the space of one whole year, we, immediately after the year
accomplished from the time that such purchases, gifts, or appropriations
happen to be made, shall take such lands and tenements in our hand,
and shall enfeoff other therein by certain services to be done to us for
the defense of our realm, saving to the chief lords of the same fees their
wards and escheats, and other things to them belonging, and the services
for the same due and accustomed. And therefore we command you that
you cause the aforesaid statute to be read before you, and from hence-
forth to be kept firmly and observed. Witness myself at Westminster
the 15th day of November, the seventh year of our reign.
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*“This seemed to be a sufficient security against all alienations in mort-
main: but as these statutes extended only to gifts and conveyances between
the parties, the religious houses now began to set up a fictitious title to the
land which it was Intended they should have, and to bring an action to
recover it against the tenant; who by fraud and collusion, made no defense,
and thereby judgment was given for the religious house, which then recov-
ered the land by sentence of law upon a supposed prior title. And thus
they had the honor of inventing those fictitious adjudications of right which
are since become the great assurance of the kingdom, under the name of
common recoveries.” 2 Bl. Com. *270-1.

STATUTE QUIA EMPTORES or Statute of Westminster IH, 18 Iidw. I,
Statute 1.—A. D. 1290.

c¢. 1. For a8 much as purchasers of lands and tenements of the fees
of great men and other lords have many times heretofore entered
into their fees, to the prejudice of the lords, to whom the freeholders
of such great men have sold their lands and tenements to be holden in
fee of their feoffors and not of the chief lords of the fees, whereby the
same chief lords have many times lost their escheats, marriages and
wardships of lands and tenements belonging to their fees, which thing
seems very hard and extreme unto those lords and other great men, and
moreover in this case manifest disheritance, our lord the king in his
parliament at Westminster after Easter the eighteenth year of his reign,
that is to-wit in the quinzine of St. John Baptiste, at the instance of the
great men of the realm granted, provided, and ordained, that from
henceforth it should be lawful to every freeman to sell at his own
pleasure his lands and tenements or part of them, so that the feoffee
ghall hold the same lands or tenements of the chief lord of the same
fee, by such service and customs as his feoffor held before.

c. 2. And if he sell any part of such lands or tenements to any, the
feoffee shall immediately hold it of the chief lord, and shall be forthwith
charged with the services for so much as pertaineth or ought to pertain
to the said chief lord, for the same parcel, according to the quantity of
the land or tenement so sold, and so in this case the same part of the
service shall remain to the lord, to be taken by the hands of the feoffee,
for the which he ought to be attendant and answerable to the same chief
lord, according to the quantity of the land or tenement sold for the
parcel of the service so due.

c. 3. And it is to be understood that by the said sales or purchases
of lands or tenements or any parcel of them, such lands or tenements
shall in no wise come into mortmain, either in part or in whole, neither
by policy nor craft, contrary to the form of the statute made thercupon
of late. And it is to-wit that this statute extendeth but only to lands held
in fee simple, and that it extends to the time coming. And it shall begin
to take effect at the feast of St. Andrew the apostle next coming.

NOTE, Yearbooks (Horwood), 21 & 22 Edw. I, p.- 640.—A. D. 1294,

Note that a man may enfeoff another to hold to him and the heirs
of his body begotten, to be holden of him (the feoffor) by a certain
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gervice by the year; and in this case there is no need that he be enfeoffed
to hold of the chief lord of the fece; for the statute ‘Quia Emptores Ter-
rarum,” &c., is understood of the case of one enfeoffing another in.fee
simple and not in fee tail.

STATUTE OF WESTMINSTER II, 13 Edw. I—A. D. 1285,

c. 32. When religious men and other eccclesiastical persons do im-
plead any, and the party impleaded makes default whereby he ought to
lose the lands, forasmuch as the justices have thought hitherto that if
the party impleaded make default by collusion, that where the demandant
by occasion of the statute could not obtain seizin of the land by title
of gift or alicnation, he shall now by reason of the default, and so the
statute [De Viris Religiosis, above]| is defrauded; it is ordained by our
lord the king, and granted, that in this case, after default is made it
shall be inquired by the country whether the demandant had right to
the thing demanded or no. And if it be found that the demandant
had right in his demand, the judgment shall pass with him and he
shall recover seizin; and if he hath no right the land shall accrue to the
next lord of the fee, if he demand it within a year from the time of the
inquest taken; and if he do not demand it within the vear, it shall accrue
to the next lord above, if he do demand it within half a year after the
same year; and so every lord after the next lord shall have the space of
half a year to demand it successively, until it come to the king, to whom
at length, through default of other lords, the land shall accrue. And to
challenge the jurors of the inquest, every of the chief lords of the fees
shall be admitted; and likewise for the king, they that will shall chal-
lenge. And after the judgment given the land, shall remain [clear]
in the king’s hands until it be dereigned by the demandant or some
other chief lord; and the sheriff shall be charged to answer therefor
at the exchequer.

THOREWAY v. NEEL, in Common Bench, Mich. term, 4 Edw. II, A. D.
1310—4 Selden Society Year Books p. 184.

In a writ of entry Alice prayed her age. Willoughby: You ought
not to have your age, for G, your father, enfeoffed you with these same
tenements, so that he did not die siezed. Denom.: We are daughter
and heir of this same G, to whom you can give no other heir; and so,
though it was a purchase, she is now found inherited by the death of
John, her brother. BErErorp [C. J.] to Willoughby: Can you show
other heir than her? (And he could not.) Therefore full age must
be awaited.

STATUTE I Edw. IIT, St. 2—A. D. 1327.

c. 12. Whereas divers people of the realm complain themselves to be
grieved, because that lands and tenements which be held of the king
in chief, and aliened without license, have been seized heretofore into
the king’s hands, and held as forfeit; the king shall not hold them as
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forfeit in such case, but will and grant from henceforth, of such lands
and tenements so alienated, there shall be reasonable fine taken in the
chancery, by due process.

“Upon which statute it was settled that one-third of the yearly value

should be paid for a license of alienation; but if the tenant presumed to
aliecne without a license, a full year’s value should be paid.” 2 Bl. Com. *72.

STATUTE, 12 CHARLES II, c. 24.—A. D. 1660.

An Act for Taking Away the court of Wards and Liveries, and Tenures
in Capite, and by Knight Service, and Purveyance, and for settling & Rev-
enue upon his Majesty in lieu thereof.

Whereas it has been found by former experience, that the courts of
wards and liveries, and tenures by knight service, either of the king or
others, by knight service in capite, or socage in capite of the king, and
the consequents upon the same, have been much more burdensome,
grievous, and prejudicial to the kingdom, than they have been beneficial
to the king ; and whereas since the intermission of the said court, which
bath been from the four and twentieth day of February which was in
the vear of our lord one thousand six hundred forty and five, many
persons have by will and otherwise made disposal of their lands held by
knight service, whereon divers questions might possibly arise, unless
gonie scasonable remedy be taken to prevent the same; Be it therefore
enacted by the king our sovereign lord, with the assent of the lords and
commons in parliament assembled, and by the authority of the same,
and it is hereby enacted, That the court of wards and liveries, and all
wardships, liveries, primer-scisins, and ousterlemains, values and forfeit-
ures of marriages, by reason of any tenure of the king’s majesty, or of
any other by kmight service, and all mean rates, and all other gifts,
grants, charges incident or arising, for or by reason of wardships,
liveries, primer-seisins, or ousterlemains, be taken away and discharged,
and are hereby enacted to be taken away and discharged, from the said
twenty-fourth day of February one thousand six hundred forty-five; any
law, statute, custom or usage to the contrary hereof in any wise notwith-
standing. And that all fines for alienations, seizures and pardons for
alienations, tenure by homage, and all charges incident or arising, for
or by reason of wardships, livery, primer-seisin, or ousterlemain, or
tenure by knmight service, escuage, and also, aid pur file marier, and pur
fair fitz chivaler, all other charges incident thereto, be likewise taken
away and discharged, from the said twenty-fourth day of February one
thousand six hundred forty and five; any law, statute, custom or usage
to the contrary hereof in any wise notwithstanding. And all tenures
by knight service of the king, or of any other person, by knight service
in capite, and by socage in capite of the king, and the fruits and conse-
quents thereof, happened or which shall or may hereafter happen or
srise thereupon or thereby, be taken away and discharged, any law,
statute, custom or usage to the contrary hereof in any wise notwithstand-
ing; and all tenures of any honours, manors, lands, tenements or here-
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ditaments, or any estate of inheritance at common law, held either of the
king or of any other person or persons, bodies politic or corporate, are
hereby enacted to be turned into free and common socage, to all intents
and purposes, from the said twenty-fourth day of February one thousand
gix hundred forty-five and shall be so construed, adjudged and deemed
to be from the said twenty-fourth day of February one thousand six
hundred forty five, and forever thereafter turned into free and common
socage; any law, statute custom or usage to the contrary hereof in any
wise notwithstanding. * * *

BRADSHAW v. LAWSON, in King's Bench, Mich.,, 32 Geo. 3.—Nov. 18,
1791—4 Term. 443.

Action of debt for 2s. 6d. for not attending plaintiff’s court barom
for Halton manor in respect of a customary estate. Till the reign of
Queen Elizabeth all the lands of the manor were (except the lord’s
demesne lands) of customary tenure of inheritance, passing by customary
deeds and the lord’s admission. The tenure remains unaltered of several
of these estates. The defendant’s estate being then parcel of the manor,
an indenture of feoffment with livery indorsed thereon was made Oct.
2, 18 Jac. I, whereby the then lord of the manor enfeotfed it for 80L.
to C and his heirs in fee farm, reserving the yearly rent of 1L
43. 11d., therein called ancient rent, for all other rents. May 14, 1
Car. 1, another deed reciting this deed covenanted that all holders of the
estate should grind at the lord’s mill and do suit at his court as formerly,
and be subject to fines and amercements assessed by homage or jury,
and that for each default 2s. 6d. should be paid. This deed was executed
by C’s son. Defendant’s ancestor became possessed of the estate in
1742, since which time no owner had attended court nor been amerced
except once in 1742. Case reserved.

Lorp KEnyoN, C. J.—Notwithstanding all the industry that has
been exerted on this occasion, I cannot entertain a doubt on the prin-
cipal question, which was settled about five centuries ago by a positive
act of parliament, the statute of quia emptores. And the objection to
the plaintiff’s claim, which arises on this statute, decides the merits of
the cause, and renders it unnecessary to consider the other points that
were made by the plaintiff’s counsel, which perhaps upon examination
would be found equally destitute of all legal principles. It is stated, as
the foundation of the plaintiff’s demand, that the relation between these
parties is that of lord and tenant; as long as that continued, the services
to be rendered by the latter were to be regulated by the custom of the
manor; and among others was that of attending the lord’s court. Now
it is stated in the case that the lord of this manor in the reign of James I,
by competent deeds of conveyance conveyed the property, of which the
defendant is now seized, to the defendant’s ancestor, then a customary
tenant of the manor. But it has been said that the old services were
reserved by the reservation of the fee-farm rent; but if the relation of
lord and tenant absolutely ceased to exist, that rent can no longer be
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cnsidered as rent-service, but a rent to be recovered according to the
contract between the parties. After the statute of quia emptores the
lord could not by any deed reserve the old services when he conveyed
wwey the estate in respect of which those services were due; for the
tenant must hold of the superior lord. By the conveyance the estate
vas no longer parcel of the manor, nor held of the manor; neither was
the defendant’s ancestor any longer a tenant of the manor. Therefore
on that point, on which all the plaintiff’s claim is founded, I am ex-
tremely clear that the defendant was not bound to attend the plaintiff’s
cwurt baron as a tenant of the manor. * * * I am of opinion that
the very foundation of his claim totally fails, and that a judgment of
nonsuit should be entered. AsHuUrsT, BULLER, and Grosg, JJ., as-
senting. Judgment of nonsuit.

MATTHEWS v. WARD'’S LESSEE, in Md. Ct. of App., Dec. 1839—10 Gill
& J. 443.

Ejeetment by plaintiff as lessee of Sarah Ward et al., against Henry
Matthews, for a lot of land in the city of Annapolis. From judgment for
plaintiff, defendant appeals.

Leonard Scott and wife being seised of the lot in fee on Oct. 18th, 1817,
by indenture in consideration of five dollars, gave, granted, bargained,
and sold it to Henry Price, “in trust for the use of John Henry Scott
tnd his heirs forever; and in case the said John Henry Scott should die
without lawful issue, then to have and hold” it for the use of the heirs of
Lucy Ward, daughter of said Leonard Scott. The grantors in the deed
died; John Henry Scott died, intestate, unmarried, and without heirs;
later Lucy Ward died; and plaintiff’s lessors claim as her children and
beirs. Defendant claims by virtue of a patent issued to him on an
escheat warrant taken out by him, claiming that the land escheated to
the state on the death of John Henry Scott without heirs. After the
patent to Matthews, but before this suit was commenced, Price and wife
made a deed, reciting the facts and purpose of the first deed, and grant-
ing, bargaining, selling, conveying, and enfeoffing to plaintiff’s lessors.

ArcHER, J.—It is contended by the appellant, that the deed from
Scott and wife to Price is & deed of feoffment; and as such, the legal
title of the property vested by the statute of uses in John Henry Scott
in fee; that the remainder over, as being too remote, was void, and that
wpon the death of John Henry Scott without heirs, the property of
course became liable to escheat.

I by the words of the deed and the intention of the parties we could
construe this as a deed of feoffment, there would arise no objection to
mch a result, from an absence of evidence of livery of seisin. The
ancient law on the subject of feoffments, which demanded livery of seisin
o give them efficacy, we consider as having been abolished, and that
now enrollment takes the place of livery and is equivalent to it. The
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act of 1766 provided for the enrollment of deeds of feoffment, as well
as other deeds, and the act of 1715 declared that livery should not be
necessary where the deed was enrolled. (*449) * * *

If this be a deed of bargain and sale, as we think it is, then the use
was executed in the bargainee, and the limitations to use are merely
trusts in chancery, and the cestui que trusts are seised only of an equi-
table estate, and the question has been discussed whether such an estate is
liable in this state to escheat. The case of Burgess v. Wheat, 1 Eden 177,
1 Wm. Bl 123, may be considered as having settled the English rule on
this subject, though much dissatisfaction (*450) has at various times
been expressed at the decision. That the death of the cestus que trust,
without heirs, did not operate as a forfeiture to the lord was founded on
the feudal idea of tenure, the trustee being in esse, and being the legal
geisinof the land, was the tenant possessing capacities to perform the feudal
gervices; as against him the king possessed no equity. Judge Tucker, in
3 Leigh 518, in speaking of Burgrss v. Wheat, says, there can be nothing
more unreasonable than this decision of Burgess v. Wheat, if we consider
it in any other light than as a mere question of tenure; that the trustee
should be permitted upon the death of the beneficial owner without heirs,
to hold the estate to his own use, is utterly at variance not only with the
principles of equity, which consider him a mere machine, an instrument, a
conduit, * * * but it scems to me at variance with the natural justice
of the case. It is right and proper, that, when the owner of property dies
without giving it away, and without lecaving any objects having natural
claim to his bounty, such as heirs or next of kin. his prosperitv shonld
go to the community of which he is 8 member. The ground upon which
the Inglish rule on this subject can alone be maintained, and vpon
which it was established, is on the principle of tenure; and it becomes
therefore important to inquire, whether the doctrine of that case would
be supported in this state upon the same ground.

The lord proprietary, by the express terms of the charter, held his
lands in free and common socage, and his grantees, or tenants, anterior
to the revolution held by the same tenure. Service of a feudal character,
or of the nature of feudal services, were attached to his grants; and the
incidents of fealty, rent, escheat, and fines for alienation or some
of them, were the necessary incidents thereto. At the revolution, when
the people of the state assumed the powers of government, and the right
theretofore existing in the proprietary, these services and incidents were
in effect abolished; thus the oath of allegiance to the state superseded
the incidents of fealty; quit rents were abolished, and grants were made
without being subject to fine on the alienation of the grantee; and
escheats, though they existed, had essentially changed their nature, no
longer being technically founded on the same principles. Instead of
going to the lord of the fee, who took the land in lieu of the services,
because by the death of the tenant without his heirs there was no one
to perform the feudal services; they reverted to the state as property
without an owner, upon a principle of justice, that the whole community
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should hold the derelict property for the benefit of all. After the revo-
lution, therefore, lands became allodial, subject to no tenure, nor to any
of the services incident thereto; and if allodial, the supreme power of
the state would succeed to them as the king would succeed to allodial
property in England by the common law, upon the death of the owner
without next of kin. It was said by L.ord Mansfield, in 1 Wm. Bl. 163-4,
“In personal estates which are allodial by law, the king is the last heir
where no kin, and the king is as well entitled to that as to any other
personal estate.” * * * In analogy, therefore, to the admitted condi-
tion of allodial property, and in conformity to the reason and justice of
the thing, when the owner of real estate dies without heir, the state is
ultimus haeres, and takes the property for the benefit of all. * * ¢
[Here the court discusses the state statutes regulating escheat, and holds
them to apply to equitable interests.]

If these views be correct, and we think they are, the land held in trust
in this case was liable to escheat. Matthews having taken out an
escheat warrant, and procured a patent thereon, the next inquiry 1s,
whether it gave him the legal title; and it is insisted that it did, in
virtue of the statute of 1 Rich. 3, c. 1. This statute was confined by its
terms to uses. It may therefore be doubted whether it applies to modern
trusts, and it is questionable whether it is in force in this state. Cases
coming as it would appear within the terms of the statute, if it applies
at all to trusts, have been excluded. Thus it has (*455) been held, that
this statute does not apply to the trusts of a term. [Goodtitle d. Jones
v. Jones], T Term 47. So it has been held, that a feoffinent by a cesfut
que trust of a term, without the consent of the legal termor, does not
destroy the term. Doe ez dem. Maddock v. Lynes, 3 Barn & Cres. 388.
The universal practice never to rely on the conveyance of the cestui que
trust for passing the legal title, but to require the conveyance of the trus-
tee for that purpose, which practice is admitted to exist, in Cornish on
Usrs, 33, is very strong to show that the statute of 1 Rich, 3, ¢. 1, does not
armh to trmts for if it did apply to trusts, then the cestui que trust could
convey the leval title, and the concurrence of the trustee would be wholly
unnecessary. * * * We are therefore of opinion that the plaintiff
1s entitled to recover at law, and that the remedy of the defendant is
in equity.

Judgment affirmed.

VAN RENSSELAER v. HAYS, Iin New York Ct. of App.,, Mareh, 18590.—
19 N. Y. 68-99.

Action for rent 16 years arrear under a deed made Feb. 15, 1796 by
plaintiff’s father and devisor in consideration of 5s., and the vearlv rents
covenants and conditions contained in the decd, which bargained and
¢old, released and confirmed, 274 acres to Jacob Dietz (defendant’
grantor) his heirs and assigns, “yielding and paying therefor yearly and
every year” to the grantor his heirs and assigns the yearly rent of 30
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bushels of good wheat, four fat fowls, and a day’s service with carriage and
horses. The grantee covenanted for himself his heirs and assigns to pay
&c. At the close of the trial the court found these facts, and that the proper
portion of the rent and interest for the portion of the granted premises
held by defendant was $485.07, for which he directed judgment for

plaintiff. This judgment was affirmed by the general term and defendant
appealed here.

Dento, J. The defendant’s position is, that the covenant for the pay-
ment of the rent is, in law, personal between the grantor and grantee,
or what is sometimes called in the books a covenant in gross, and,
consequently, that after the death of the original parties, no action to
recover rent can be maintained in favor of or against any persons ex-
cept their respective executors or administrators. As the law contem-
plates that the estates of deccased persons shall be speedily settled,
and in the natural course of things the personal representatives of a
man disappear with the generation to which they belong, the intention
of the parties to the indenture to create a perpetual rent issuing out
of the premises will, if that position can be maintained, be entirely dis-
appointed ; and the argument is, in effect, that the law does not permit
arrangements by which [*71] a rent shall be reserved upon a conveyance
in fee, and that where it is attempted the reservation does not affect
the title to the land, but the conveyance is absolute and unconditional.
The design of the parties to create relations which should survive them,
and continue to exist in perpetuity by being annexed to the ownership
of the estate of the grantce of the land on the one hand, and of the
rent on the other, is manifest from the language of the instrument.
They were careful to declare that the obligation to pay the rent should
attach to those who should succeed the grantce as his heirs and assigns,
and should run in favor of the heirs and assigns of the grantor; and
the nature of a perpetually recurring payment requires that there should
be an endless succession of parties to receive and to pay it. We have
a legislative declaration, in an act of 1805, passed about ten years after
this conveyance, that grants in fee reserving rents had then long been
in use in this state (Ch. 98); and the design of the legislature by
that enactment was, not only to render such grants thereafter available
according to their intention, but to resolve, in favor of such transactions,
the doubts which it is recited had been entertained respecting their
validity. Still, if, by a stubborn principle of law, a burden in the
form of an annual payment cannot be attached to the ownership of land
held in fee simple, or if the right to enforce such payment cannot be
made transferable by the party in whom it is vested, effect must be
given to the rule, though it may have been unknown to the parties
and to the legislature; unless indeed the interposition of the latter
by the statute which has been mentioned, can lawfully operate retro-
spectively upon the conveyance under consideration. It is not denied
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TENURES. 17

but that, by the early common law of England, conveyances in all
respects like the present would have created the precise rights and
obligations claimed by the plaintiff; but it is insisted that the act re-
specting tenures, called the statute of quia emptores, enacted in the
eighteenth year of King Edward I, and which has been adopted in
this country, rendered such transactions no longer possible. The prin-
ciples of that statute have, in my opinion, always been the law of this
[*?2] country, as well during its colonial condition as after it became an
independent State. A little attention to the pre-existing state of the
law will show that this must necessarily have been so. In the early
vigor of the feudal system, a tenant in fee could not alienate the feud
without the consent of his immediate superior; but this extreme rigor
was soon afterwards relaxed, and it was also avoided by the practice
of subinfeudation, which consisted in the tenant enfeoffing another to
hold of himself by fealty and such services as might be reserved by
the act of feoffment. Thus a new tenure was created upon every
glienation; and thence there arose a series of lords of the same lands,
the first, called the chief lords, holding immediately of the sovereign:
the next grade holding of them; and so on, each alienation creating
another lord and another tenant. This practice was considered detri-
mental to the great lords, as it deprived them, to a certain extent, of
the fruits of the tenure, such as escheats, marriages, wardships, and
the like, which, when due from the terre-tenants, accrued to the next
immediate superior. This was attempted to be remedied by the 32d
chapter of the Great Charter of Henry III (A. D. 1225), which de-
clired that no freeman should thenceforth give or secll any more of
his land, but so that of the residue of the lands the lord of the fee
might have the service due to him which belonged to the fee. 1 Ruff-
head’s Statutes at Large, 8. The next important change was the stat-
ute of quia emptores, enacted in 1290, which, after reciting that “for-
asmuch as purchasers of lands and tenements (quia emptores terrarum
¢t tenementorum), of the fees of great men and other lords had many
times entered into their fees to the prejudice of the lords,” to be holden
of the feoffors and not of the chief lords, by means of which these
chief lords many times lost their escheats, etc., “which thing seemed
very hard and extreme unto these lords and other great' men,” etc,,
enacted that from henceforth it should be lawful for every freeman
to sell at his own pleasure his lands and tenements, or part of them,
80 that the feoffee should hold the same lands and tenements of the
chief lord of the same fee by such services and customs as his feoffer held
[*73] before. (Id. 122.) The effect of this important enactment was,
that thenceforth no new tenure of lands which had already been granted
by the sovereign could be created. Every subsequent alienation placed
the feoffee in the same feudal relation which his feoffer before occupied;
that is, he held of the same superior lord by the same services, and not
of his feoffor. The system of tenures then existing was left untouched,
bot the progress of expansion under the practice of subinfeudation was
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arrested. Our ancestors, in emigrating to this country, brought with
them such parts of the common law and such of the English statutes
as were of a general nature and applicable to their situation 1 Kent, 473,
and cases cited in note a to the 5th ed.; Bogardus v. Trinity Church,
4 Paige, 178; and when the first constitution of this state came to
be framed, all such parts of the common law of England and of Great
Britain and of the acts of the colonial legislature as together formed
the law of the colony at the breaking out of the revolution, were
declared to be the law of this state, subject, of course, to alteration
by the legislature. Art. 35. The law as to holding lands and of
transmitting the title thereto from one subject to another must have
been a matter of the first importance in our colonial state; and there
can be no doubt but that the great body of the English law upon that
subject, so far as it regarded the transactions of private individuals,
immediately became the law of the colony, subject to such changes as
were introduced by colonial legislation. The lands were holden
under grants from the crown, and as the king was not within the
statute quia emptores, a certain tenure, which, after the act of 12
Charles 11, ch. 24 abolishing military tenures, must have been that of
free and common socage, was created as between the king and his
grantee. I have elsewhere expressed the opinion that the king might,
notwithstanding the statute against subinfeudation, grant to his im-
mediate tenant the right to alien his land to be holden of himself, and
thus create a manor, where the land was not in tenure prior to the
18th Edward I. The People v. Van Renssclaer, 5 Seld., 334. But with
the exception of the tenure arising upon royal grants, [*74] and such
as might be created by the king’s immediate grantees under express
license from the crown, I am of opinion that the law forbidding the
creating of new tenant by means of subinfendation was always the law
of the colony, and that it was the law of this state, as well before
as after the passage of our act concerning tenures, in 1787. A con-
trary theory would lead to the most absurd conclusions. We should
have to hold that the feudal system, during the whole colonial period,
and for the first ten years of the state government, existed here in
a condition of vigor which had been unknown in England for more
than three centuries before the first settlements of this country. We
should be obliged to resolve questions arising upon early conveyances,
under which many titles are still held, by the law which prevailed in
England during the first two centuries after the Conquest, before the
commencement of the Year Books, and long before Littleton wrote his
Treatise upon Tenures.

The fact that the statute we are considering was re-cnacted in this
State in 1787, has no tendency to show that it had not the force of
law prior to that time. Indeed, the contrary inference is nearly irre-
sistible, when it is seen how it came to be re-enacted. The compilation
of statutes prepared by Jones and Varick, and enacted by the legisla-
ture, embracing the statute of tenures and a great number of other
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English statutes was made in pursuance of an act passed in 1786. It
recited the constitutional provision which I have mentioned, and that
such of the said statutes “as had been generally supposed to extend
to the late colony and to this state, were contained in a great num-
ber of volumes, and were conceived in a style and language improper
to appear in the statute books of this state. The persons mentioned
were, therefore, authorized to collect and reduce them into proper form,
in order that such of them as were approved might be enacted into
laws of this state, to the intent that thereafter none of the statutes
of England or Great Britain should be in force here. 1 Jones & Var.,
c¢h. 35, 281. The statute of tenures was not, therefore, understood as
introducing a new law, but was the putting into a more [* 75] suitable
form certain enactments which it was conceived had the force of law -
in the colony, and which the constitution had made a part of the law of
the state. My views upon this question correspond with those expressed
by Mr. Justice Platt, in 18 Johnson, 186. The English crown lawyers
appear never to have doubted but that the statute was the law of the
colonies. Sir John Somers, attorney-general, and afterwards lord
keeper of the great seal in the reign of William III, and who is pro-
nounced by Macaulay to have been, in some respects, the greatest man
of his age, together with the solicitor-general, Trevor, gave a written
opinion to the king in council, that all the lands in Virginia were held
immediately of the crown, and that the escheats and tenure accrued
to him and not to the grantors of the lands. The like opinion was
giten by Sir Edward Northey, attorney-general to Queen Anne, in
1705, in respect to lands in New Jersey. Ile said that the grantees
of the proprietors to whom the Duke of York had assigned his patent,
keld of the queen and not of these proprietors; and in another opinion,
by the same law officer, respecting quit-rents in the colony of New
York, he states that no tcnure arose upon grants by the Duke of York
before he came to the crown, he being a subject; but that where the
grant was by the crown there was a tenure, “the crown not being
within the statute of quia emptores terrarum.” Chalmer’s Colonial
Opinions, 142, 144, 149.

These opinions assume that the statute prevailed here to the same
extent as in England, and subject to the same exception in favor of
royal grants, upon which a tenure always arises. Judge Ruggles, in
giving the opinion of the court in DePeyster v. Michael, 2 Seld. 467,
was led to doubt whether the statute was ever in force in the colonies,
from finding that several patents, issued by the colonial governors, pur-
ported to create manors and to authorize the patentees to grant lands
to be holden of the patentees. But if the king could, notwithstanding
the statute, license his immediate tenants to create seigniories, as was
attempted to be shown by one of the opinions in The Pecople v. Van
Rensselaer, and is as I am satisfied is the case, these [*76] instruments
are quite consistent with the idea that the statute was in force in the
colony of New York. Assuming this to have been so, our own law,
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in the particular under comsideration, is and has at all times, since
the organization of political society here, been the same as the law of
England.

We are then to ascertain the effect of a conveyance in fee reserving
rent, upon the assumption that the statute of gquia emptores applies to
such transactions. In the first place, no reversion, in the sense of the
law of tenures, is created in favor of the grantor; and as the right
to distrain is incident to the reversion, and without one it cannot exist
of common right, the relation created by this conveyance did not itself
authorize a distress. The fiction of fealty did not exist. The rent in
terms reserved was not a rent-service. Litt., §§ 214, 215. It was, how-
ever, a valid rent-charge. According to the language of Littleton, “if
a man, by deed indented at this day, maketh a feoffment in fee, and
by the same indenture reserveth to him and to his heirs a certain rent,
and that if the rent be behind it shall be lawful for him and his heirs
to distrain, etc., such a rent is a rent-charge, because such lands or
tenements are charged with such distress by force of the writing only,
and not of common right.” Id., §§ 217, 218. And the law is the same
where the conveyance is by deed of bargain and sale under the statute
of uses. Co. Litt.,, 143, b. Mr. Hargrave, in his note to this part of
the Commentaries, expresses the opinion that a proper fee farm rent
cannot be reserved upon a conveyance in fee, since the statute of quia
emptores; but he concedes that where a conveyance in fee contains a
power to distrain and to re-enter, the rent would be good as a rent-
charge. Note 235 to Co. Litt., 143, b. Blackstone says that upon such
a conveyance the land is liable to distress, not of common right,
but by virtue of the clause in the deed. 2 Bl. Com., 42. The case of
Pluck v. Diggs, 2 Dow & Clark’s Parl. Rep., 180, much relied on by
the defendant, concedes that rent reserved upon a conveyance of the
grantor’s whole estate may be distrained for by virtue of a clause of
distress. That case turned wholly upon a question of [*77] pleading.
The House of Lords held that the Irish statute, corresponding to the
11 George II, ch. 19, § 22, allowing a general avowry, did not extend
to a rent-charge, but was limited to cases of rent-service, and that the
defendant ought in that case to have set out his title. It was for this
reason that the judgment in his favor was reversed. Lord Wynford
said, “it is a dreadful thing to be obliged, for a defect in form, to give
a judgment contrary to the real merits of the case.”

These authorities establish the position that upon the conveyance
under consideration a valid rent was reserved, available to the grantor
by means of the clause of distress. This rent, though not strictly an
estate in the land, Payn v. Beal, 4 Denio, 405, is nevertheless a heredita-
ment, and in the absence of a valid alienation by the person in whose
favor it is reserved, it descends to his heirs. Its nature, in respect
to the law of descents, is explained by Lord Coke, who at the same time
points out the distinction between such a rent as we are considering,
and a rent-service reserved upon a feoffment which created a tenure.
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He says that if a man seized of & manor, as heir on the part of his
mother, before the statute of quia emptores, had made a feoffment in
fee of parcel, to hold of him by rent and service, albeit they [the
services] are newly created, yet for that they are parcel of the manor,
they shall, with the rest of the manor, descend to the heir on the part
of the mother. If a man so seized, that is by inheritance from his
mother, maketh [now] a feoffment in fee, reserving a rent to him
and his heirs, this rent shall go to the heirs on the part of the father.
Co. Litt., 12, b. The reason is given in a case in Hobart, thus: “If,
upon & feoffment of lands which I have on the part of the mother,
or in borough English [where the youngest son is the heir] I reserve
arent to me and to my heirs, it shall go to my heirs at common law,
for it is not within the custom, but it is a new thing divided from the
land 1ttself.” Counden v. Clerke, 31, b. The distinction is this: A
rent-service, such as arose upon an alienation of a fee at common law,
was incident to the reversion, and therefore a part of the estate remain-
ing in the feoffor [*78] and upon his death it passed in the same chan-
nel of descent as the estate would have done if there had been mno
alienation. But where there is no reversion, as in the case of a convey-
ance in fee since the statute, the rent reserved is an inheritable estate
newly created, and descends according to the general law of inheritance,
to the heirs of the person dying seized, with regard to the heritable
quality of the estate, the conveyance of which formed the consideration
of the rent. Preston states the principle thus: “A rent incident to
the reversion will descend with the reversion as a part thereof; but a
rent reserved on a grant in fee, or limited by way of use in a convey-
ance to uses, will be descendible as a new purchase from the person
to whom it is reserved or limited.” 3 FEssay on Abstract of Title, 54.
Further on he says that in such cases “the instrument amounts to, 1st.
A grant of the land from the owner of the same; and, 2dly. A grant
of the rent on the part of the grantee.” Id., 55. To the same pur-
pose see 3 Cruise, 313 (N. Y. ed. of 1834.) The descendible quality
of these rents was early established in this state in the case of T'he
Ezecutors of Van Rensselaer v. The Ezecutors of Platner, decided in
the year 1800. The action was for nine years’ rent to May 1, 1783,
reserved upon a grant in fee by the plaintiffs’ testator to the testator
of the defendants, executed in 1774; and it appeared that the testator
of the plaintiffs died on the 22d of February, 1783, seven days before
the last year’s rent sued for became payable. The plaintiffs, however,
recovered the rent for the whole period; and the defendants moved in
arrest of judgment, on the ground that the recovery embraced one
year’s rent which did not belong to them as executors; and the judg-
ment was arrested for that reason. Kent, J., said, it was clear that
the executor could only go for rent due and payable at the testator’s
death, “where the rent, as in the present case, goes, on the testator’s
death, to his heirs.” 2 John. Ca., 17. There can be no pretense that
the court considered the rent to be a rent-service, on the notion that
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the statute of qui emptores had not been enacted in this state when
the deed was executed; for in the next case in the book, which [*79]
was an action for subsequent rent on the same conveyance, and was
decided at the same time, it was expressly declared to be “a fee farm
rent, or rent-charge.” 1f the annual payments provided for in these
conveyances were merely sums in gross secured by personal covenants,
the action would have been rightly brought by the executors for the last
year’s rent, though it fell due after the testator’s death. The contract,
upon that theory, would have been of the same character as a bond
for the payment of moneys by annual installments in perpetuity, in
which case, if we can conceive of such a security, the personal repre-
sentatives of the obligees would have been the proper parties to bring
the action, whether the payments sought to be recovered matured before
or after the testator’s death. It was only upon the assumption that
the right to the rent reserved was a heritable estate, which, so far as it
had not become payable at his death, descended to the heirs of the
grantor, that the judgment can be sustained. The case was argued by
eminent counsel—the late Ambrose Spencer, and James Emmot—and
appears to have received full consideration; three of the judges deliver-
ing opinions. It may therefore be considered an authoritative prece-
dent for the doctrine that rents of the character of these we are con-
sidering are heritable estates, descending to the heirs of those in whose
favor they are reserved.

But the plaintiff in this case sues as devisee of the grantor, and
must establish the position that he is entitled, in that character, to
sue upon the covenant. In Fngland, it is perhaps a debatable question
at this day, whether the assignee of the grantor can maintain the ac-
tion. In Brewster v. Kidgill, 12 Mod., 166, Holt, Ch. J., said he made
no doubt but that the assignee of the rent should have covenanted
against the grantor, “because,” he said, “it is a covenant annexed to the
thing granted.” It was the case of a rent-charge in fee, granted by
the owner of the lands out of which it issued, with a covenant to pay
it. In Milnes v. Branch, 5 Maule & Sel., 411, Lord Ellenborough, Ch.
J., stated that he was inclined to think that the language of Lord Holt,
in this respect, was [*80] extra-judicial; and putting aside that dictum,
he said he did not find any authority to warrant the position that such
a covenant ran with the rent. There are several other English cases
bearing more or less directly upon the question, which it is unneces-
sary particularly to notice, since they have all been examined by Sir
Edward Sugden, in a late edition of his T'reatise. on the Law of Ven-
dors and Purchasers. His conclusion is, that there appears to be no
foundation for shaking Lord Holt’s opinion. The rent-charge, he says,
is an incorporeal hereditament, and issues out of the land, and the
land is bound by it. The covenant, therefore, he adds, may well run
with the rent in the hands of an assignee; the nature of the subject,
which savors of the realty, altogether distinguishes the case from a
matter merely personal. Vol. 2, p. 482, W. Brookfield ed. of 1843.
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The great learning of the author—afterwards as Lord St. Leonards,
Lord Chancellor of England—would incline me to adopt his conclu-
gion, were it not that we have a precedent the other way in this State.
In The Devisees of Van Rensselaer v. The Ezecutors of Platner, 2 John.
Ca, 26, to which I have already briefly alluded, the plaintiffs made
title to the rent under the will of the grantor of the land, and the
defendants were the executors of the grantee, the grantor of the rent-
charge. It was held—Lansing, Ch. J., giving the opinion—that the
action could not be sustained. The statute 32 Henry VIII, chapter 34,
which had been re-enacted in this state, it was said did not apply,
as it was limited, as appeared by the preamble, to cases of grants for
life or years, where there was a reversion; and, moreover, by the com-
mon law, such covenants did not pass to the assignee of the covenantee.
It was intimated that the difficulty might not have existed if the action
had been against the owner of the land charged with the rent, as the
assignee of the original grantee, instead of his executors; for, as it was
sugcgested, the common ligament—the estate charged—would have
united them in interest as privies. But I do not see that this would
have helped the plaintiffs. The defendants, as executors of Platner,
the covenantor, were liable to an action upon his express covenant,
[*81] at the suit of any one entitled to prosecute upon it, and if the
plaintiffs, the devisees, were entitled to avail themselves of the covenant
they could do so, as it seems to me, against any party chargeable upon
it, whether the covenantor himself, his personal representatives, or
those who represented him as privies. The question was not whether
the defendants were liable to be sued on the express covenant, for they
clearly were, whether it ran with the land or not. But the doubt was
whether the plaintiffs so represented the original covenantee as to be
able to sue on the contract made to him; and this depended on the
question whether the covenant ran with the rent; and it was held that
it did not. It was probably in consequence of this decision that the
act of 1805 was passed; and assuming that this case was correctly
decided, the present question must turn upon the effect of that statute.
It seems to have been considered that at common law the assignee
of a reversion expectant upon an estate for life or years could not
maintain an action upon the covenants of his lessee, though such cove-
nants ran with his estate. It is so expressly recited in the preamble
to the statute 32 Henry VIII, already mentioned, though it was not
universallly true. Vyvyan v. Arthur, 1 Barn. & Cress., 410; 2 Sugd.,
468. During the reign of that sovereign the charters and estates of
the monasteries, chantries and other religious houses were, by the
coercion of the government, surrendered to the king, or came to his
hands by force of the statutes made for the suppression of these estab-
lishments; and the lands were, for the most part, granted by him to
individual subjects. The estates being out on terms for life or years,
there was, upon the assumption of the preamble, no person in existence
by whom an action could be maintained on the covenants in the leasc.
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After the recital of this matter, the statute proceeds to give an action
upon the covenants, not only to the patentees of the king of the estates
of the religious houses and their heirs and assigns, but to all others
being grantees or assignees of “any other person or persons than the
king’s highness,” and their heirs and assigns. A second section gave
the like remedies by the grantees and their assigns [*82] against the
assignees of the grantors. 2 Stat. at Large, 294. Although the statute
was made to meet a special occasion, which mainly interested the pur-
chasers of the confiscated property of the church, the language which
extended its operation to other granteces of reversions, introduced a
valuable amendment into the law of property. When the commis-
sioners under our act of 1786 came to report as to the English statutes
suitable to be re-enacted, the act respecting the grantees of reversions
was sclected for that purpose, and was re-enacted in 1788, with certain
changes of language—dropping out the reference to the religious
houses, and substituting the pcople of this state for the crown of
England—but retaining the words which adapted it to the case of the
grantees of private persons. 2 Jonmes & Var.,, 184. It stood in this
form when the conveyance to Dietz was executed in 1796, and had
not then, as I conceive, any operation upon covenants in convevances
in fee. The opinion of Sir Edward Sugden, that such covenants as
last mentioned ran with the rent, was not based upon the 32 Henry
VIII, which was admitted to be inapplicable, but upon what was con-
sidered the true theory and legal effect of such covenants.

But while Van Rensselaer, the grantor in the indenture under con-
sideration, remained the owner of the rents reserved, and no assignee
of those rents had intervened, the act of 1805 was enacted, by which
it was declared that all the provisions of the act concerning grantees
of reversions, passed in 1788, and the remedies thereby given, should
be construed to extend as well to leases in fee reserving rents as to
leases for life or years. (Ch. 98.) In the subscquent revision of the
statutes, this amendment has been added as an additional section to the
substance of the act of 1788. 1 R. L., 364, § 3; 1 R. S., 748, § 25.
As the Revised Statutes of 1830 contained the emactment in force when
this grantor died, it will be useful to give the precise language of the
23d section of the title referred to. It is as follows: “The grantees
of any demised lands, tenements, rents or other hereditaments, or of
the reversion thereof, the assignees of the lessor of any demise, and
the heirs and [*83] personal representatives of the lessor, grantee or
assignee, shall have the same remedies by entry, action, distress or other-
wise, for the non-performance of any agreement contained in the lease
so assigned, or for the recovery of any rent, or for the doing of any
waste or other cause of forfeiture as their grantor or lessor had, or
might have had if such reversion had remained in such lessor or
grantor.” 1 R. S, 747. This provision is, as I have stated, by force
of the 25th section, to extend as well to grants or leases in fee reserving
rents as to leases for life or for years. Thus it appears that the gran-
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tees of demised lands, and the grantees of rents, and the grantees of
the reversion of demised lands, are to have the same remedies which the
grantors or lessors would have been entitled to if no change in their
title had taken place, and that grants in fee with a reservation of rent -
are to be considered as within the provision. Reading the language
in connection, the enactment in terms is, that the grantee of rents
reserved upon grants in fee shall have the same remedy which his
grantor had. Applying the statute to this case, the provision is that
the plaintiff shall be entitled to the same remedy which Stephen Van
Rensselaer, the Patroon, would have had if he were alive and were now
suing. It is added—*“if such reversion had remained in such grantor;”
and it is argued that as Mr. Van Rensselaer never had a reversion
the provision does not apply. But it applies in express terms to reserva-
tions of rents upon conveyances in fee, and in such cases I concede that
there can be no reversion; and it applies equally to rents upon leases,
for life and for years, where there is a proper reversion. Now, the
qualification which alludes to the reversion may well be taken distribu-
tively and be confined to the cases within the provision where a rever-
sion existed, reddendo singula singulis. It should be applied, in further-
ance of the intention, to the subject-matter to which it appears by the
context most properly to relate. 2 Dwar. on Stat., 617. But independ-
ently of this answer, the legislature had the right to consider the
interest of a grantor in fee reserving rent, as a reversion pro hac wvice,
if it thought proper to do so; though by the general [*84] rules of law
It would not be called by that name. The intent to embrace within
the purview of the enactment a rent reserved upon a grant in fee is
plain and certain; and effect must be given to that intent, though
some of the language should seem to be incongruous.

Two positions were taken at the bar to avoid the effect of this stat-
ute upon the case. In the first place, it was assumed that before the
passage of our statute of tenures, a reversion did arise upon a grant of
lands in fee, and that the act of 1805 should be understood as limited
to conveyances executed prior to 1787, and as having, therefore, no effect
upon the present case. It was in part to furnish an answer to that
suggestion that I have taken pains to show that there was never a
period in this state when conveyances between individuals created a
tenure, except in the special cases of a grant from the crown of a
power to erect a manor. But without reference to that principle, I
am unable to find anything in the statute which countenances the
distinction contended for. The act of 1805, which first brought grants
in fee reserving rents within the remedies of the 32 Henry VIII, chapter
34, recited, as the motive for the enactment, that such grants had long
been in use in this state. The argument supposes that it was intended
to give effect to such only as had been executed in colonial times and
during the first eleven years of the state government. If such were
the intention, it is inconceivable that some idea of the kind was not
expressed. The language used certainly conveys the understanding that
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such transactions had been in use up to the time when the legislature
was speaking. I am of opinion that the legislature considered such
eonveyances lawful contracts, and intended to render them effectual in
the hands of those to whom they should be transferred equally as when
they belonged to the original parties to whom the rents were reserved,
without regard to the time when the grants were made.

The other answer given to the statute is, that these grants in fee
were within the protection of the provision of the Constitution of the
United States which forbids the state [*85] governments to pass
any law impairing the obligation of contracts. But this statute has no
such effect. The parties bound to pay these rents were liable, inde-
pendently of the statute, to an action at the suit of the grantor of the
conveyances and of his heirs in perpetuity. Upon the failure of heirs,
the state would take them as an escheat. If it be admitted that they
were not assignable before the statute, so as to give the assignee an
action in his own name, they were, like other choses in action arising
upon contract, assignable in equity; and if the statute had not been
passed, the assignee could have prosecuted in the name of the grantor
or his heirs for the benefit of the equitable owner. In making them
assignable at law and giving the assignee an action in his own name,
the legislature acted only upon the remedy, which all the cases agree
it was competent for it to do. The same thing in effect was done by
the Code of Procedure in abolishing the distinction between legal and
equitable remedies, and requiring all actions to be brought in the name
of the real party in interest. (§§ 69, 111.)

There are several precedents of actions of covenant to recover rents
of the kind in question, by parties claiming by devise or assignment
from the party in whose favor the rent was reserved. Watts v. Coffin,
11 John., 495, A. D. 1814, was an action for rent reserved upon a
conveyance of land in fee, brought by the assignee of the grantor by
virtue of several mesne conveyances, against the assignee of the grantee,
and a verdict, subject to the opinion of the court, was sustained. Van
Rensselaer v. Bradley, 3 Denio, 135, A. D. 1846, was a like action for
rent on the covenants in a similar conveyance by the devisee of the
grantor, against an assignee of the grantee; and the plaintiff prevailed.
Van Rensselaer v Jones, 5 Denio, 449, A. D. 1848, was another case of
precisely the same character, where the plaintiff had judgment.

Ejectment is a remedy given by statute for the recovery of rent.
Stat. 4 Geo. II, ch. 28, § 2; 2 Jones & Var., Laws of N. Y., 238, § 23;
1 K. & R. 134, § 23; 1 R. L., 1813, 440, § 23; 2 R. S. 505, § 30.
The statutes prescribe that it may be brought in cases between landlord
and tenant, where there is [*86] rent in arrear for which no distress can
be found, and the landlord has a subsisting right to re-enter. When we
consider that, at common law, conditions subsequent could only be re-
gerved for the benefit of the grantor and his heirs, and that a stranger
could not take advantage of a breach of them (4 Kent’s Com.. 127;
Litt., § 347 and Coke’s Com. thereon; Nicholl v. The N. Y. and Erie
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BR. R. Co., 2 Kern. 121), and that the only change which this principle
has undergone was that wrought by the act of 1805 and its subsequent
reenactment, the cases in which the devisee or grantee of one who
bas conveyed in fee, reserving rent with a clause of re-entry, has sus-
tained ejectment for non-payment of that rent, are in point to show
the construction which has been given to that act upon the point under
consideration. Such cases have frequently occurred in this state and
many have been reported. In the following cases the action was prose-
cuted by the devisee or grantee of the original grantor. It could only be
sustained by virtue of the statute, and yet no objection to the plaintiff’s
title was made. In two of the cases the plaintiff prevailed, and in the
others he was defeated upon grounds not material here. Jackson v.
Culling, 11 John. 1, A. D. 1814 ; Van Rensselaer v. Jewett, 5 Denio. 121;
The same v. Hayes, 1d., 477 ; The same v. Snyder, in the Court of Appeals,
3 Kern. 299.

We have come to the conclusion that the covenant of Dietz was one
upon which the plaintiff, as the devisee of Van Rensselaer, has a right
to sue any one upon whom that covenant was binding. We do not de-
termine whether this would or would not have been so at the common
law, but we place the decision upon the effect of the act of 1805, which,
in our opinion, precisely meets the case. * * *

It is argued by the defendant’s counsel that a reversion in the grantor
18 essential to enable an obligation to pay rent to attach to any one
except the party originally bound to pay it, or to enure to the benefit
of any one deriving title from the party in whose favor it was reserved ;
and the want of a reversion in Van Rensselaer is the circumstance whlch
ie [*99] supposed to create the difficulty under which the plaintiff labors.
But there are several cases in hostility to this doctrine. In McMurphy
v. Minot, 4 N. H. 251, the plaintiff, tenant for life, demised the
premises to the owner of the reversion, reserving an annual rent, which
the latter covenanted to pay, and afterwards conveyed the premises
to another, under whom the defendant entered. The action was cove-
nant for rent in arrear, and it was urged that the lessee, being seised
of the whole estate in fee simple, his covenant to pay the rent could
not be enforced against his grantee; but it was held that a reversion
in the plaintiff was not essential, and the plaintiff had judgment. It
is settled, by a series of adjudications in England and in this country,
that if one possessed of a term for years demise it, reserving rent, and
afterwards assign the rent, the assignee may maintain debt for the
rent against lessee. Allen v. Bryan, 5 Barn & Cress.,, 512; De-
marest v. Willard, 8 Cow., 206 ; Willard v. Tiliman, 2 Hill, 274 ; Chsids
v. Clark, 3 Barb. Ch. 52 ; Kendall v. Carland, 5 Cush., 74.

The result of the examination which we have given to this case is,
that these covenants are available in favor of the plaintiff; and that the
defendant, as the owner under Dietz of a portion of the land granted,
is liable in this action for a breach of them: and we, therefore, affirm
the judgment of the Supreme Court.
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JornsoN, Ch. J., CoMsTockK, Gray and GROVER, Js., concurred;
SeLpoN and StroNG, Js., delivered opinions in favor of affirming the
judgment upon grounds differing, in some respects, from those adopted
by the court; ALLEN, J., being interested in the question, took no part
in the decision.

Judgment affirmed.

Accord: Wright v. Hardy (1899), 76 Miss. 544, 24 So. 698, sustaining a
bill for rent by a grantee of part of the reversion against the lessee’'s grantee.

MICHIGAN STATUTE, R. S. 1846 c. 66, § 31; C. L. 1857, § 2804; C. L. 1871,
§ 4301; How Ann. St. 1883; § 5771; O. L. 1897; § 9254.

Every person in possession of land, out of which any rent is due,
whether it was originally demised in fee, or for any other estate of free-
bold, or for any term of years, shall be liable for the amount or proportion
of rent due from the land in his possession, although it be only a part of
what was originally demised.
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CHAPTER 1II

ESTATES OF INHERITANCE.

Classified and Defined.

BRACTON’S LAWS AND CUSTOMS OF ENGLAND—A. D. 1256? (1340-
1267).

Liber ii, ¢. 6, fo. 17. [Classification of Fees.] There is another
division of donations, for instance, one is simple and absolute, another
is conditional, another is modified, made to one person or to several
guccessively.

[Fee Simple.] It may be termed simple and absolute, when there is
no condition or mode attached to it, for it may be said to be given
simply whatever is given with nothing added to. As if it should be said,
I give to such a person so much land in such a vill for his homage and
service, to have and to hold to such & one, and to his heirs, of me and
of my heirs, rendering thence annually, himself and his heirs to me and
my heirs, so much for such terms, for all service and secular custom
and demand (so that the thing may be certain which is given, and the
services certain, and the customs which are due to the lord, although
the other things are uncertain, which are tacitly remitted), and I and
my heirs shall warrant, acquit, and defend forever so-and-so aforesaid
and his heirs, against all persons, through the aforesaid service. And
so the donatory acquires the thing given by reason of the donation, and
his heirs after him by reason of their succession, and the heir acquires
nothing from the gift made to his ancestor, because he is not enfeoffed
vith the donatory. And by the expression, to so-and-so and his heirs
(the word heirs being taken in a wide sense) all heirs are contained a3
well near as remote, as well present as future; but nevertheless one of
them, or several who are equivalent to one, and the nearer are preferred
to the more remote, as will be explained hereafter on the subject of
successions.

[Modified Fees—Heirs and Assigns.] Likewise, he may increcase the
donations and make, as it were, heirs, although in truth they are not
heirs. As if he should say in the donation, to have and to hold to such
an one and his heirs, or to him to whom he shall wish to give or assign
the land ; and I and my heirs will warrant to the same so-and-so and his
heirs, or to him to whom he shall wish to give or assign that land, and
to their heirs, against all persons. In which case, if the donatory has

(29)
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30 ESTATES OF INHERITANCE.

given or assigned that land, if the donatory and his heirs fail, the donor
and his heirs will begin to take the place of the donatory and his heirs,
and the donatories will take the place of heirs as far as regards the
warranty to be made to the assigns and his heirs, through the clause con-
tained in the deed of the first donor; which would not be the case unless
mention had been made of assigns in the first donation. But as long
as the first donatory or his heirs survive, they are themselves bound to
the warranty and not the first donor.

[Same—Restricted to Special Heirs—Fee Conditional at Common
Law.] Likewise, as heirs may be enlarged in number, as has been afore-
said, so they may be narrowed in number by the mode of the donation,
whereby all the heirs are not called generally to the succession. For a
mode sets law to the donation, and a mode is to be upheld against the
common right and against the [general] law, for a mode and an a
ment must prevail against the [general] law. As if it should be said:
I give to so-and-so that land, with its appurtenances, in N, to have
and to hold to him and to his heirs, whom he shall have procreated from
himself or his espoused wife. Or thus: I give to so-and-so and so-and-so
his wife (or with so-and-so my daughter &c.) to have and to hold to
himself and to his heirs, issuing or procreated or to be procreated, of
the flesh of such wife (or daughter); in which case, if (since certain
heirs are expressed in the donation) it can be seen that the descent is
only made to their common heirs according to the mode appointed in
the donation, all other his heirs being excluded altogether from the
succession, because the donor so willed. Whence if heirs of this kind are
procreated, they only are called to the inheritance; and if a person 8o
enfeoffed has further enfeoffed some person, he holds the enfeoffment;
and his [the first feoffee’s] heirs are held to the warranty since they
can claim nothing except from the succession and the descent of parents;
although it appears to some that they were themselves enfeoffed at the
same time with their parents, which is not true. But if he shall have
no heirs, that land shall revert to the donor, through a tacit condition,
even if there be no mention made in the donation that it should return,
or if express mention has been made in the donation. And so it will
happen, if there have been at some time heirs and they have failed.
But in the first case, where there has been no heir, the thing given to
the donatory will always be a free tenement and not a fee. Likewise,
in the second case, until heirs have begun to exist, it is a free tenement;
but when they have begun to exist, the free tenement begins to be & fee;
and when they have ceased to exist it ceases to be a fee, and again begins
to be a free tenement. And so there will never be an exaction of dower
unless there be an absolute donation, since there is no mention of an
express reservation.

It is to be noted, that a donor may well impose at the beginning from
the commencement of his donation, a law upon the donation, and of his
own will may exonerate the thing given for the advantage of the dona-
tory, and contrary to the law of the land; provided this be not done to

Google



CLASSIFIED AND DEFINED. 31

the prejudice of others, who are not at all concerned with their contract.
As if a person has given land for a less service than that by which he
held it from his lord and his feoffor; provided that he can warrant his
act as regards his own service, so that no prejudice shall be worked to
the chief lord, as respects the service due to him.

Liber iv, c. 28, fo. 207. [Mere Freehold.] Now it is to be observed
that a freehold tenement is that which a man holds to himself and his
heirs in fee and in inheritance, or in fee alone, to him and his heirs.
Land is also held as freehold when it is held only for life, or for an
indefinite period without any fixed limit of time, as for instance until
such a thing happens or does not happen; as if it be said “I give to such
a one until I provide for him.” But a tenement cannot be called a free-
hold which one holds for a certain number of years, months, or days,
though it be for a term of a hundred years, which exceeds the lives
of men. Further, a tenement cannot bhe called a frechold which a man
helds at the will of the lord and by favor, which may be revoked in
scazon or out of season, as when a man holds [rom year to year or from
day to day.

Liber i1, ¢. 5, fo. 13. And it should be known that a gift is made
in many ways, sometimes for instance in fee, sometimes for life, some-
times in fee farm, sometimes for a term of life or vears. But if it be
made in any manner for life, the donee has at once a freehold, so that
if he be ejected he can recover by the assize of novel disseizin; and he to
whom the land was thus given can give it to another in fee, or for life
if he desires, but the gift is liable to revocation. But if he who has
held for life makes a gift of the land which he holds for life to anyone
in such words as the following, “I give and grant to such a one whatever
right I have in such land,” although the donor has a freehold, he docs
not create a freehold in favor of the donee, because when I say “I give
vou my right” that means “I give such and such land for the life of
me the donor,” and there is no question about the life of the donee;
and therefore although the donor has a freehold, nevertheless by these
words he cannot create a frechold in favor of the donee, because if he
had said “I give you such land in demesne or in fee,” this would be
8 wronaful act and not the exercise of a right. His right was to give
that which he had, that is to say, to give the land for his life, that
18 for the life of the donor and not for the life of the donee, for the
latter would be wrongful and not right. and under a grant for the
donor’s life the donce cannot acquire a frechold.

Words Sufficient to Limit a Fee.

GII'T OF LANDS TO A CIIURCH BY UUTHTRAED OF KENT—A. D. 700
or 715—from Codex Diplomaticus, 1 p. 54, no. xIvil, and Digby's History
of Real Property 56.

In the name of our Lord Jesus Christ. I Uuihtraed, king of the Kents, pro-
viding for myself in the future, have determined to give something to him
who gave all things to me; and with this design, it has seemed best to me
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to bestow upon the church of the Blessed Mary Mother of God which is
located in the place called Liminga, the land of four plowmen, which is
called Pleghelmestun, with all pertaining to that same land, next to the
well known boundaries, etc., ® * * also a part of that same land I
bestow likewise upon the Blessed Mary, Mother of God, to be held for ever,
the name of which is Rumingseta, for the feeding of 300 sheep, at the south
indeed of the river which is8 called Liminaea; but the boundaries of this
land we do not fix for this reason because they are determined on all sides
by the dwellers. This my gift I wish to be assured forever, so that neither
I nor my heirs may presume to diminish it in any respect. But if an attempt
ghall have been made otherwise by any other person whomsoever let him know
that he transgresses under penalty of the anathema. For the confirmation
of this, on account of my ignorance of letters, I have made the sign of the
holy cross and asked suitable witnesses to sign it, that is8 Berhtwald the arch-
bishop, venerable man.

4 I Berthwald when asked consented and subscribed.

+ The sign of the hand of Uuithraed the king.

<+ The sign of the hand of Aethilburgh the queen.

(Other signatures follow in the same form.)

GIFT BY OSWALD BISHOP OF WORCESTER—A. D. 963—Codex Diplo-
maticus p. 399, no. dix, Digby’s History of Real Property 58.

I Oswald adjudged president by the anointing of Christ in the 963 year
of the incarnation of the Lord, with the consent of Edgar king of England,
Aelfer earl of the Mercians, and llkewise the ecclesiastical family of
Wiogorn, have granted a certain bit of land, to-wit, one hide in a place
inhabited by farmers which I8 called also by the name of Heortford. to a
certain servant of mine by name Aethelnod in perpetual inheritance,
and after the end of his life it must be left free to two heirs only, and when
these are dead it must be restored to the church of God in camp Wiogorna.
[Then follow the boundaries.] This document was written with these
witnesses attesting whose names are signed lower down.

[Then follow the names.]

CHARTER OF ONUT—A. D. 1033—Codex Diplomaticus 6, p. 180, No.
1318; Digby’'s History of the Law of Real Property 59.

Our Lord and Master, Jesus Christ, reigning forever, since under his
sway the fortune of passing time seems greatly disturbed and confused for
the future, and since all visible and desirable adornments of this world
pass away daily from those who love them, therefore, those who are happy
and wise hasten eagerly to purchase with these fleeting riches of time the
joys of the heavenly country that are eternal and will remain permanently
{and] therefore, I, Cnut king of the Angli, and guide and director of the
peoples living about, confirm as an inheritance a certaln portion of my
estate, vii mansas of land in that region to which the Inhabitants have given
the name Hortun, to my faithful attendant whom his acquaintances and
kinsmen are accustomed to call Bovis, that he may well enjoy and forcver
possess as long as God through his wonderful mercy shall have desired to
grant him life and breath, and then indeed he may leave it to one suc-
ceeding himself, to whom 80 ever he pleases, as heir by right of clergy, or.
as we have above sald, for an eternal inheritance. Let this our gift there-
fore remain unalterably free, pleasing with all those things which are
properly known to belong to this same place, as well in great as in small
things, in plains, pastures, meadows, woods, brooks, and water-courses, that
common labor being excepted which is plainly imposed upon all, to-wit,
the building of roads, bridges, and castles. But if it shall happen at any
time that any man present any more ancient book, contrary to the privileges
of this book, let it be counted as naught. But if anyone at the instigation
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of the foul demon shall have wished to break this decree of ours let him
be separated from the fellowship of the holy church of God, and let him be
tortured forever in the flames of Hell, along with Judas the betrayer of
Christ, unless beforehand he shall have repented with due expiation because
he has offended, contrary to our decree. This present shect of parchment
was in truth written in the year 1033 of the incarnation of our Lord, but
in the first year of the imdiction. By these boundaries the above mentioned
land is enclosed. {[The boundaries follow in Anglo-Saxon.)

This document Is corroborated by the testimony of those witnesses whose
names are seen here in letters. :

4+ I Cnut, master of the scepter of this island, have confirmed this letter
of our decree, attesting it with the mark of the blessed cross.

+ I Aethelnoth, archbishop of Dorover, have attested and subscribed.

+ I Aelfric, the archbishop, have corroborated.

+ I Brihtwold, bishop, have confirmed.

4 I Aelfwine, bishop, [&ec.].

CHARTER OF FEOFFMENT OF TIME OF KING HENRY II (A. D. 1154-
1189)—Madox Formularc Anglicanum, Digby's Iistory of Real Prop-
erty 61.

Richard de Luci, to all his men and friends, French and English, for the
present and future, of all England, Greeting: Know ye that I have glven
and granted to Radulphus Briton the land of Chiggeville with all things
pertaining to the same, to him and his heirs, to hold of me and my heirs
in fee and inheritance through service of one knight. Wherefore I desire
and strongly enjoin that this same Radulphus and his heirs hold this land
well in peace, quiet, liberty, and honor, in bush and plain, in meadow and
pasture, in waters, in ways and foot-paths, and in all other things which
pertain to that land. Witnesses [&c.].

CHARTER OF FEOFFMENT of date 86 Edw. II, A. D. 1313.—Appcendix
to book 2 Blackstone’s Commentaries.

Know all present and future, that I, Willlam, son of William de Segenho,
have given and granted and by this my present charter have confirmed
to John son of the late John de Saleford, for a sum of money which he
has paid into my hands, an acre of my arable !and lying in the plain of
Saleford next to the land of one Richard de la Mcre; To have and to hold
all of the aforesaid acre of land with all its appurtenances, to the afore-
gaid John and his heirs and assigns, of the chicf Jords of the fee, ren-
dering and performing yearly to the same chief lords the services there-
from due and accustomed; and I, the said William, and my heirs and my
assigns, will forever warrant all the said acre of land with all its appur-
tenances, to the said John de Saleford and his heirs and assigns, against
all men. In witness whereof I have affixed my seal to this present charter.
Before these witnesses: Nigel de Saleford, John de Seybroke, Ralph clerk
of Saleford., John the miller of the same ville, and others. Given at Sale-
ford the Friday before the feast of Saint Margaret, in the sixth year of the
reign of King Edward, son of King Edward.

Memorandum, that on the day and year within written full and qufet
geiz