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PREFACE.

sSome four hundred years ago, one of the greatest advocates of
the cas. system of studying law—indeed, the only one, so far as I
am aware, who ever wrote a series of law reports for students’ use—
said: ‘‘The reporting of particular cases or examples is the most
perspieuous course of teaching the right rule and reason of the law;
for so did Almighty God himself, when he dehivered by Moses his
judieial laws.”” 5 Reports. Preface, p. 1x. And apparently those
who agree with this eminent professor of law have been inereasing
in munbers for some time. I do not wish to challenge the statement,
but to call attention to the maturer experience and after conduet of
the great judge who made it. .

There are various methods of reporting decided cases, and there
are various methods of studying law by the ease system. 'The most
elaborate method of case reporting is first to give the entire record
in the case, then a briefer statement of the faets, then the arguments
on both sides at large and all the authorities eited on cither side
stated at length as to cach point 1n the case separately, together
with any other arguments and authorities that the idustry of the
reporter can discover, and finally the conelusion of the eourt as to
cach, with the reasons assigned therefor. By this method of report-
ing Lord Coke made many of his eases such storehouses of learning
that they have been the delight and admiraticn of every seeker for
the law on these questions ever since; for nowhere could such elab-
orate statements of the matter be found, nor even anything to add
to what he had said. For example, there are Shellev’s Case and
Chudleigh’s Case, in the first volume of Lord Coke’s reports. What
more could bhe said than is there reported? Indeed. these are the
fountains from which all we have has been drawn. Yet what teacher
of Taw has seen fit since to incorporate either of these eases in the
assignment of matter for his students to prepare for reecitation and
discussion n class? Indeed, it is evident to all that the law 7. too
large a subjeet for such a method, and life is too short to study law in
that way. In the preface to his first volume, Lord Colze said: ““In
these reports I have (of purpose) not observed one method, to the
end that, in some other edition (if God so please). I may follow the
form that the learned shall allow of, and will sequester my own
opmion; for it may be I should prefer those reports whieh are less
pamnful, and yet (perhaps) no less profitable.”” It would seem that
his eonclusion from his experiment was that the more compendious
report is the more profitable, for we notice a very decided tendeney
to brevity 1 his later reports. and finally he ahandoned the ease
svstem entirely and devoted himself to the writing of his eelebrated
commentaries or institutes.

(1ii)
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One objection often heard to abridging the reports of cases stu-
dents are asked to study is that it does not give the student a cor-
reet view, which can be had only by seeing the case entire. A
moment’s thought would prevent anyone making such a statement.
No one ever saw a case reported entire; the official reports are them-
selves only abridgments, The law library of the University of Mich-
igan contains a printed report ol the case of Perrin v. Lepper boiled
down to sixteen volumes of about 1000 pages each; but in the official
reports most cases are even further abridged, the extent of the
abridgment depending on the purpose and diseretion of the reporter.
Others say that the opinion of the court at least should be given
entire; yet most of those who say this profess a fondness and pref-
erence for the English decisions because of the succinet and logical
stutements of arguments and conelusions found in the English re-
ports; which, as we all know, 1s due largely tu the fact that the
reporter does not give the opinions of the judges 1n fulil, but revises
the language, and prints only what he deems of general interest.
Their preference for the old cases, in whieh this policy was praectised
even more extensively than in these days of cheap printing, is also
noticeable, There are many reasons why cases for students should
not be given even as {ully as m the official reports, for example:
the official reporter addresses himsell to readers for all purposes,
the teacher is instructing on one subject; the judges do not speak
fo give mstruetion on law, but because the parties are entitled to
know how their case 1s decided and why ; judges do not always stop
here, the teacher’s report of a case certainly should.

Another reason often given tor asking the student to read great
masses of undigested material is that he will find it so in practice
and should learn in school how to use it. Thus many are persuaded;
but the statement is not true. No one but the under-graduate law
student ever uses such material. The reporter has the record and
briefs of ecounsel, which time and space forbid to the student. "The
lawyer has abridgments of these generally, and always the reporter’s
syllabi; which would be depended on by the indolent student, and
would be a stumbling-bloek to all students. The lawyer with a
question to examine does not have a book of selected cases on it
put into his hand to read, nor does he take down and ransack the
reports of decided cases to find the answer to his guestion. Gen-
erally he has a glimmering notion as to what the law is; what he
wants 1s authority for it, and a precise statement of the doctrine.
f'or both of these he Jooks first to his texts, digests, ete., and then
to the reports of decisions there cited. Then he reads—not like the
student, one case on each of many points taken up in succession—
but many cases all centering about one point.

Further, the purpose of the student and the purpose of the lawver
are wholly different, in fact the reverse., The lawyer starts with the
facts and seeks the decision of the law upon them:; the student
starts with the decision of the law and seeks to learn its applieation
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to faets—if by studving cases, it is to appreeciate its application to
other facts, if by studying a text 1t is to appreeciate its application
to any faets. The deecision is put info the hands of the student; the
lawyer must find 1it. Whatever merits there may be in the so-called
case system of studying law now in vogue, it is evident that there
i1s no foundation for the eclaim that 1t is the natural or practical
method. .\ more practical case method would be to put into the
hands of the student a hook of undecided cases involving close ques-
tions: but with no indication of what the question i1s or where to
find the answer; both of which the student 1s asked to give. Or
better vet, let him ‘learn the faets from the student who witnessed
them; and then let him discover his rights and remedies, and pursue
them to judgment and execution, as our students do in onr practice
court. While such a case system of studyving law would be severely
practical, 1t probably would not be practicable as a sole or general
method of study.

This book is not offered as a solution of the diffieuities of the law
student and teacher, nor is anything claimed for it., Frankly, it 1s
an experiment, made with the hope of presenting a more conneeted
and general view of the subjeet than ecan be acquired by reading
cases unabridged, of which the student can read but few on a topie,
nor even one on each topie, without infrinevug on the time due to
other courses. It is hoped and believed, also, that a more definite,
concrete, and precise knowledge of the law will be obtained from
reading such a book than could be acquired by studying a text of
the same size. As it is a departure from aceustomed lines, opposi-
tion and criticism are expected. If this experiment is not success-
tful, perhaps another may get from it a hint that will suggest a bet-
ter plan.

In selecting the cases to be abridged, an effort has been made to
choose those that have drawn the most attention, eomment, and
citation. The reputation of each case is shown to the reader in part

by reference to the various collections of important cases on crimes

- 1n which it has been included. Probably many cases have been in-
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cluded which more mature deliberation would have execluded, and
as many omitted which should have been included. IFor thes and

- other errors the charity of the reader is requested. Especial
- acknoweldgment is due to Miss G. E. Woodard, assistant law

librarian, for making the table of cases, for adding the parallel cita-
tions. and for much other assistance in getting the matter into type.

JOHN R. ROOD.
University of Michigan, Nov. 26, 1906.
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SOME ABBREVIATIONS USED IN THIS BOOK.

Acc. Accord, or in harmony with the case preceding. This is stated
only when the similarity is very close.

B. Beale’s Cases on Criminal Layw.

B. & H. Bennett & Heard'’s Cases on Criminal Law.

C. When preceded or followed by v. as the title to a case this is an
abbreviation for Commonwealth; e. g., C. v. Way. Otherwise
1t means Chaplin’s Cases on Criminal Law, second edition.
1896.

Eng. C. C. R. Iinglish Crown Case Reserved. It has been a custom
among the English trial judges from time immemorial to re-
serve questions arising on criminal trials to take the advice
of the other judges and dispose of the case accordingly. This
custom was sanctioned by statute in 1848, legalizing this as a
method of review in criminal cases.

F. Pisher’s Cases on Criminal Law, being identical with Clark’s
Cases on Criminal Law except in the paging and notes.

Ke. Kenney’s Cases on Criminal Lavw.

Kn. Knowlton’s Cases on Criminal La.w.

L. L.awson’s Crimes and Defenses.

Mi. Mikell’s Cases on Criminal Law.

n. This lester following the page number shows that the case is
reported in a foot-note in the book referred to.

-n.  This indicates that there is a monographic note on the point
appended to the case in the book referred to.

P. People.

R. Rex or Regina.

S, State,

( xiii)



CHAPTER 1.
SOURCES OF OUR CRIMINAL LAW.,

DBIBLIOGRAPINY,
£ 1. Constitutions, Statutes, Reports, and Trentises, 1. .
SOUKCES OF NATIONAL CRIMINAL LAwW,
§ 2, Constitution, Statutes, and Decislons, 3.
SOURCES OF STATE CRIMINAL LAw.
§d. General Statement, 9.
¢4, “Common Luw of England and IEnglish Statutes Enacted before the Settle-
ment,” 9.
§ 5., “As is Suitable and Adapted to ouvr Condition and Institutions,” 11,
§ 6. “Supplemented and Amended by the Common Law and Customs that have
Grown up In this Country,” 14,
§ 7. “And by the Constitution and Statutes of the State,”” 17.
§8. “Ixcept as Restrained by the Unlted States Constitution,” 19.

BIBLIOGRAPHY,

§ 1. The law of crimes is found in the constitutions and statutes
of the state and nation, in the decisions of the courts on particular
cases, and in the works of writers on the law.

The Constitution of the United States i1s the fundamental law
of tke land, paramount to all other statutes so far as it extends.
All others must yield to it so far as they conflict. The acts of con-
ogress are likewise paramount so far as they are constitutional.
Next in order, the state constitutions are paramount within the
state, so far as they do not confliet with valid laws of the United
States. Next in order of command, the state statutes control so
far as not in conflict with any of the foregoing, and with these
exceptions control and supplant all prior statutes and decisions in
confliet with them.

The Decisions of the Courts are supposed to indicate the law
existing then and before, and to depend on the law then found to
exist. But in fact the decistons mark the growth of the law, by
applying it to new cases, thus forming precedents for »'" simi-
lar cases in the future. Within the same jurisdiction, the decisions
of the courts of last resort are held to create a fixed rule for all
similar cases, until overruled by a court of equal or greater au-
thority -(which rule is called the doctrine of stare deecisis), or ab-
rogated by legislative enactment. Outside of the same jurisdiction
these decisions have a persnasive wfluence, depending on the good
sense indicated by the decision, the forece of the reasoniung given
to support 1t, the respect entertained for the court by the persons
songht to be influenced by it, and by numerous other consierations.

These Decisions are Repo;ted or Publlshed in various forms. The

earlier English decisions are found in the Year Books, mixed with
civil cases,. covering the period from 20 Ed. 1 (1292) to near the

(1)



2 SOURCES OF OUR CRIMINAL LAW, ¢ 1.

close of the reign of Ilen. 8, and a few older records have been
published recently from numubcmpts in the British Museum. Like-
wise, eases on crown law after the peried of the Year Books till
now have generally been published with reports of civil eases, both
in England and America, llowell’s State Trials 1s & set of thirty-
four books, in which criminal cases execlusively are reported with
egreat detail, arranged in chronologieal order and extending from
the time of the conquest to 1820. Reports of eriminal cases ceon-
fined to briet statements of the faets, arguments, and law points
. deeided, may be mentioned as follows- A thin quarto by dJohn
Kelyng, chief justice of the king’s beneh, first published n 1708,
after the death of the writer; lJOdCh s Crown Cases In two vol-
umes, ineluding deeisions h'om 1730 to 1813; Russell and Ryvan’s
Crown Cases 1n one volume, 1799 to 1824; Moody s Crown Cases
in two volumes, 1824 to 1844: Denison’s Crown Cases in two vol-
umes, 1844 to 1852; Dearsly’s Crown Cases, one volume, 1852-6;
Dearsly & Bell’s Crown Cases, onue volume, 1856-8; Bell’s Crown
Cases, one volume, 1858-60; Leigh & Cave’s Crown Cases, one vol-
ume; Law Reports Crown Cases Reserved, two volumes, 1865 to
1870 ; and Cox’s Criminal Cases, beginning in 1843 and continuing
to the present time. All of the above are English pubhcatmnq
of English decisions. In Amervica there arve several collections of
criminal eases published for use of the lawyer. Among these
might be mentioned the American Criminat Cases (1878 current),
Bennett & IIurd’s Leading Crlmmal Cases (2 Vols., 1856), Green’s
Criminal Cases (2 Vols., ]8 , and Liawson’s Crlmes and Defcnses
(1885, a collection of ]ﬂnghsh and American deeisions and annota-
tions, arranged by topies, 5 Vols.). Among the cases selected for
use of students in law sehools mayv be mentioned: One volume of
983 pages by Prof. Joseph H. Beale, 1894 ; one volume of 461 pages
by W. L. Clark (author of Clark’s Criminal Law) 1835: repub-
lished without the notes as “‘Tisher’s Cases’” in 344 pagces in 1895
one volume of 583 pages by Mr. W, II. Chaplin, in 1891, second ed.
in 1896; one volume of 396 pages by Prof, J. C. Knowlton in 1902;
and one volume of 983 pages by Prof. Wm. E. Mikell 1n 1903.
Works of Writers on the Law of erimes are numerous. Those of
highest repute arve Coke’s Institute Coneerming IHigh Treason and
other Pleas of the Cr own, by Sir FEdward Cohe 16 H Ilale’s Tlis-
torv of the Pleas of the Cy own, by Sir Matthew Ilale, two volumes,
1680 ; ITawkins’s Pleas ot the Crown. two volumes, 1716; Foster’s
Crown Law, a collection of eases and commentaries by Justice
IFoster, one small volume. 1762 ast’s Pleas of the Crown, two vol-
umes, 1803. All these have weight as authorities irrespeetive of
the cases they cite to support their statements, and all of them
contain brief reports of ecases not otherwise published. Perhaps
mention should be made, also,. in the same connection, of Russell on
Crimes. two volumes, and Archbold’s Criminal Procednre, two vol-
umes. The books on this subjeet most used by lawyers in practice,
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aside from the encyclopedias and loeal books, are the writings of
Mr. Joel Bishop, one on Criminal Law m two volumes, first pub-
lished i one volume in 1856; one on Criminal Procedure 12 fwo
volumes, first published in i%66; and one on Statutory Crimes In
one volume, first published in 1873 ; and MeClamn’s Criminal Law
in two volumes, 1897, by Mr. Justice MceClain of the lowa supreme
court, formerly dean of the law department of the Iowa state
university. Of the briefer hand books on the subject, mention may
be made of thos{, by Cldt‘h, Clark & Marshall, IIawley & \Ic(‘ren'or

aicd I\IRV

We have two systems of criminal law in this country, one
national, the other state.

SOURCES OF NATIONAL CRIMINAL LAW.

§ 2. There are no common law crimes against the nation.

The United States courts have implied jurisdiction to try and
punish all offenses that would interfere with their appointed busi-
ness, such as disturbance of order in court or contempt of its pro-
ceedings.

They have jurisdiction of offenses made criminal by the consti-
tution of the United States or acts of congress in pursuance of its
express or implied powers under the constitution.

U. S. Const,, Art. 1, §8. Congress shall have power: * ¥ ¥
3. To regulate commeree with lmcmn nations, and among the scv-
eral states, and with the Indian tribes. * * ¥ 6, 1o provide
for the punishment of counterfeiting the seccurities and eurrent
coin of the United States. 7. To establish postoffices and post
roads. * * % 9, To define and punish piracies and felonies
- committed on the high seas, and offenses against the law of nations.
¥ % % 77, To make all Iaws whieh shall be neeessary and proper
for carrying into execeution the foregoing powers. and all other
powers vested by this constitntion in the government of th United
‘States, or i any department or officer thereof.

U. 8. Const., Amend. 10. The powers not delegated to the United
States by the constitution, nor prohmibited by it to the states, are

reserved to the states respective]y. or to the people,

(7. S. Sup. Ct.. 1812,) Implied Jurisdiction of Courts and Power
of Congress. Indictment for libel, in publishing that the president
and congress of the Umted States had secretly voted tribute to
Napoleon. Defendant demurred, and the case was certified here,
the judees of the cirenit being divided in opinion. JOIINSON. J.
The only question which this zase presents i1s, whether the ecirenit
courts of the United States can exercise a common law jurisdietion
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in criminal cases. * * * The powers of the general government
are mude up of concessions from the several states. * * * The
only ground on which it has ever been contended that this juris-
dictlon could be maintained is that, upon the formation of any
political body, an implied power to preserve its own existence and
promote the object of its ereation, necessarily results to it. * * *
But if admitted as applicable to the state of things in this country,
the consequence would not result from it whieh 1s here contended
for., * * % 'The legislative authority of the union must first
make an aet a erime, affix a punishment to it, and declare the court
that shall have jurisdiction of the offense. Certain implied powers
must necessarily result to our courts of justice from the nature of
their institution. But jurisdiction of cerimes against the state is
not among these powers. To fine for contempt, imprison for con-
tumacy, enforce the observance of order, ete., are powers which
cannot be dispensed with in a court, because they are neecessary to
the exercise of all others. * * * Demurrer sustained. U. S.

v. Hudson, 7 Cranch (11 U. S.) 32, C. 14, F. {2,

(U. S. Sup. Ct., 1820.) Jurisdiction of U. S. Courts.—What is
Piracy? On indietment for piracy the jury found that Smith and
others of the crew of a private armed vessel commissioned by
Buenos Ayres (a colony at war with Spain) mutinied at Margaritta,
seized another privatecr commissioned by Artigas (another govern-
ment at war with Spain), put to sea on a eruise, without arv docu-
ments or commission whatever, and while so at sea committed the
offense charged in the indietment, by plunder and robbery of the
Spanish vessel therein named. The ecireuit court being divided on
the question whether this be punishable under act of congress
March 3, 1819, as piracy, certified the question to this court for
decision, STORY, J. The aet of congress upon which this indict-
ment is founded provides, ‘‘that 1f any person or persons whatso-
ever, shall, upon the high seas. commit the erime of piracy, as
defined by the law of nations, and such offender or offenders shall
be brought into, or found in the United States, every such offender
or offenders shall, upon convietion thereof, etc., be punished with
death.”” The first point made at the bar is whether this enact-
ment be a constitutional exercise of the authority delegated to
congress upon the subject of piracies. The constitution deeclares
that congress shall have power ‘‘to define and punish piracies and
felonies committed on the high seas, and offenses against the law
of nations.”” The argument which has been urged in behalf of the
prisoner is, that congress is bound to define in terms the offense
of piracy, and is not at liberty to leave it to be aseertained by judi-
cial interpretation. If the argument be well founded, it seems
admitted by counsel that it equally applies to act of congress, 1790,
c. 9, §8, which declares that robbery and murder committed on
the high seas shall be deemed piracy. * * * "When the act of
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1790 deeclares that any person who shall commit the erime of rob-
bery or murder on the high seas shall be deemed a pirate, the
crime is not less clearly ascertained than it would be by using the
definitions of these terms as they are found in our treatises of the
common law. In fact, by such a reference, the definitions are neces-
sarily included, as much as if they stood in the text of the act.
In respect to murder, where ‘‘malice aforethought’’ 1s of the
essence of the offense, cven if the common-law definition were
quoted In express terms, we should still be driven to deny that the
definition was perfect, since the meaning of ‘‘“malice aforethought’’
would remain to be gathered from the common law. There would
then be no end to our difficulties or our definitions, for each would
involve some terms which might still require some new explana-
tion. Such a construection of the constitution is therefore wholly
inadmissible. To define piracies, in the sense of the constitution,
i1s merely to enumerate the erimes which shall constitute piracy;
and this may be done either by a reference to erimes having a tech-
nical name and determinate extent, or by enumerating the aects in
detail upon which the punishment is inflicted. It is next to be con-
sidered whether the erime of piracy is defined by the law of nations
with reasonable certainty. What the law of nations on this sub-
jeet is, may be ascertained by consulting the works of jurists, writ-
ing professedly on-:public law; or by the general usage and praec-
tice of nations; or by judicial deecisions reecognizing and enforeing
that law. There is searcely a writer on the law of nations who does
not allude to piracy as a erime of a settled and determinate nature.
# % % So that, whether we advert to writers on the common law,
or the maritime law, or the law of nations, we shall find that they
universally treat of piracy as an offense against the law of nations,
and that its true defimtion by that law is robbery upon the sea.
And the general practice of all nations in punishing all persous,
whether natives or foreigners, who have committed this offense
against any persons whatsoever, with whom they are in amity, is
a conclusive proof that the offense is supposed to depend not upon
the particular provisions of any munieipal code, but upon the law
of nations, both for its definition and punishment. We have there-
fore no hesitation in declaring that piraey, by the law ol nations,
is robbery upon the sea, and that it is sufficientlv and constitu-
tionally defined by the 5th section of the act of 1819. Another
point has been made in this case, which is that the special verdiet
does not contain sufficient faets upon which the court can pro-
nounce that the prisoner is guilty of piracy. We are of a different
opinion, The speeial verdicet finds that the prisoner 1s guilty of the
plandcr and robberv chareed in the indietment; and finds certain
additional facts from which it is most manifest that he and his asso-
ciates were, at the time of committing the offense. freebooters nnon
the sea, not under the acknowledged authority or deriving proteec-
tion from the flag or commission of any government. If under such
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circumsianees the offense be not piracy, it is difficult to coneecive any
which would more completely fit the definition. It is to be certi-
fied to the eircuit court that upon the faets stated the case is piracy,
as defined by the law of nations, so as to be punishable under the
act of congress of the 3d of Mareh, 1819. Livingston, J., dehivered
% tf‘i)igsenting opinion., U, 8., v. Smith, 5 Wheaton (18 U. S.) 153,

Technlcal terms in statutes, how construed. DI’itcher v. P, §7.

(U. S. Sup. Ct.,, 1869.) DMatter of Local Police. Indiectment for
selling and keeping for sale illuminating oils mixed with naphtha
contrary to act of congress Mareh 2, 1867, §29. Defendant
demurred, and the cireuit court being divided in opinion as to
whether an offense against the United States under any constitu-
tional statute was charged, certified the case for the opinion of this
court. CIIASIE, C. J. The questions certified resolve them-
selves into this: Ilas congress power under the constitution to
prohibit trade within the limits of a state? That congress has
power to regulate commerce with foreign nations and among the
several states and with the Indian tribes, the constitution expressly
declares, But this express grant of power to regulate commeree
among the states has always been understood as limited by 1ts
terms, and as a virtual denial of any power to interfere with the
internal trade and business of the separate states, except, indeed,
as a neeessary and proper means Tor carryving into exceeution some
other power expressly granted or vested. It has been urged 1n
arcument that the provision under which this indictment was
framed is within this exception; that the prohibition of the sale of
the illuminating oil deservibed in the indietment was in aid and
support of the internal revenue tax imposed on other illuminating
oils. * “ * This consequence is too remote and 100 uncertain to
warrant us in sayving that the prohibition is an appropriate and
plainly adapted means for carrying into execution the power of
lavine and collecting taxes. There is, indeed, no reason for saving
that it was recarded by congress as such a means. exeept that it is
found in an act imposing internal dnties. Standing by itself 1t is
plainly a regulation of police. * * * As a police regulation
relating exclusively to the internal trade of the states. it can only
have effecet where the legislative aunthority of congress excludes
territorially all state legislation. as for example, in the Districet of
Columbia. Within state limits it ean have no constitutional opera-
tion. This has been so frequently declared by this court. results
so obviously from the terms of the constitution, and has been so fully
explained and supported on former oceasions, that we think it
unnecessarv to enter again upon the diseussion. * * * U. 8. v.

DeWitt, 9 Wall. (76 U. S.) 41, C. 60.

(U. 8. Sup. Ct., 1877.) Power of Congress on Crimes in General.
Defendant was convieted under U. 8. R. S. (1871) §5132, in the
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U. S. C. C. for southern New York; and on motion in arrest of
judgment, the circuit judges were opposed in opinion, and certi-
fied the case for the opinion of this court: ‘‘If a person shall
engage 1In a transaction which, at the time of its occurrence, is not
in violation of any law of the United States, to-wit, the obtaining
of goods upon credit by false pretenses, and if, subsequently thereto,
proceedings in bankruptey shall be commenced respeeting him, 1s
it within the constitutional limits of congressional legislation to
subjeet him to punishment for such transaction considered in con-
nection with the proceedings in bankruptey?’’ FIELD, J. The
question presented by the certificate of division does not appear to
us difficult of solution. Upon principle,

An Act which is not an Offense at the Time it is Committed can-
not become such by any subsequent independent act of the party
with which it has no connection. DBy the clause in question, the
obtaining of goods on credit upon false pretenses is made an offense
against the United States, upon the happening of a subsequent
event, not perhaps in the contemplation of the party, and which
may be brought about, against his will, by the ageney of another.

The Criminal Intent Essential to the Commission of a Public
Offense must exist when the act complamned of is done; it cannot
be imputed to a party from a subsequent independent transaction.
There are cases, it is true, where a series of acts are necessary to
constitute an offense, one aet being auxiliary to another in carry-
ing out the eriminal design. But the present is not a case of that
kind. Here an act which may have no relation to proceedings in
bankruptey becomes eriminal, aceording as such proeeedings may
or mayv not be subsequently taken, either by the party or by another.
There 1s no doubt of

The Competency of Congress to Provide, bv sunitable penalties.
for the enforcement of all legislation necessary or proper to the
execution of powers with which it is intrusted. And as it is anthor-
ized ‘“‘to establish uniform laws on the subjeect of bankrupteies
thronghout the United States.’’ it may embrace within its legisla-
tion whatever may be deemed 1mportant to a complete and effective
bankrupt svstem. The object of such a system 1s to seeure a ratable
distribution of the bankrupt’s estate among his ereditors - hen he
is unable to discharge his obligations in full, and at the same time
to relieve the honest debtor from legal proceedings for his debts.
upon a surrender of his property. The distribution of the property
is the principal object to he attained. The discharge of the debtor
is merely incidental. and is granted onlv where his conduet has
been free from fraud in the creation of his indebtedness or the dis-
position of his propertv. To legislate for the prevention of frands
in either of these particulars. when committed in eontemnlation of
bankruptey. would seem to be within the competencv of congress.
Any act committed with a view of evading the legislation of con-
eress passed in the exeeution of any of its powers. or of fraudu-
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lently securing the benefit of such legislation, may properly be
made an offense against the United States. But an aet committed
within a state, whether for a good or a bad purpose, or whether with
an honest or a eriminal intent, cannot be made an offense against
the United States, unless it have some relation to the execution of
a power of congress, or to some matter within the jurisdietion of the
United States. An aet not having any such relation is one in respect
to which the state can alone legislate. The act deseribed in the ninth
subd. of § 5132, R. S,, is one which eoncerns only the state in which
1t 1s committed; it does not concern the United States. It is quite
possible that the framers of the statute intended it to apply only
to acts committed in contemplation of bankruptey; but it does not
say so, and we cannot supply qualifications which the legislature

has failed to express. Our answer to the question certified must be
in the negative. U. 8. v. Fox, 95 U. S. 670, I3. 227, C. 58. -

§131ntent mugt exist at the time of the act. §306. Act must be ceriminal at the time.

(U. S. C. C. for Dist. of E. Mich., 1887.) Court Civil or Martial.
BROWN, J. In view of the fact that this was a homicide committed
by one soldier, in the performance of his alleged duty, upon another
soldier, within a military reservation of the United States, I had at
first some doubt whether a civil court could tauke cognizance of the
case at all; but, as erimes of this nature have repeatedly heen made
the subject of inquiry by civil tribunals, I have come to the con-
clusion that I ought not to decline to hear this complaint. Indeed,
it is difficult to see how I could refuse to do so without abdiecating
that supremaecy of the eivil power which is a fundamental prineiple
of the Anglo-Saxon polity. While there 1s no statute expressly con-
ferring such jurisdietion, there is a clear recognition of it in the
fifty-ninth article of war, which provides that ‘“when any officer or
soldier 1s accused of a capital erime, or of any offense agamst the
person or property of any citizen of any of the United States, which
is punishable by the laws of the land. the ecommanding officer, and
the officers of the regiment, troop. battery, company, or detachment
to which the person so accused belongs, are required (except in time
of war), upon application duly made by or in behalf of the party
injured, to use their utmost endeavors to deliver him over to the
civil magistrate, and to aid the officers of justice in apprehending
him and securing him, in order to bring him to trial.”” This article
makes no exception of ecrimes committed by one soldier upon
another, nor of cases where there is concurrent jurisdietion in the
military eourts. Tytler, in his work upon Military Law, says: ‘‘The
martial or military law, as contained in the mutiny act and articles
of war, does in no respect supersede or interfere with the civil or
municipal laws of the realm.” * * * U, 8. v. Clark, 31 Fed.
710, B. 319.

More of this case In § 49,
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SOURCES OF STATE CRIMINAL LAW.

§ 3. The criminal law of the states consists of so much of the
common law of England and English statutes enacted before the
settlement of the American colonies as is suitable and adapted to
our condition and institutions, supplemented and amended by the
common law and customs that have grown up in this country, and
by the constitution and statutes of the state where the crime 1s
committed, except as restrained by the United States constitution,

§4. ‘‘Common Law of England and English Statutes Enacted
before the Settlement.’’

(Mass. Sup. Judicial Ct., 1809.) Getting Credit by Lies. Indict-
ment against Warren for deceit, cheating, and fraud, in that he
obtained fifty pairs of shoes on credit by falsely pretending that
he had good credit, kept & groecery at Salem, and that his name
was Waterman., Being convicted, defendant moved in arrest of
jndgment, on the ground that the indiectment charged no offense.
The motion was granted, because: 1, defendant being alone, no
conspiracy was charged; 2, there i1s no pretense that false weights
or measures were used, which alone would make cheating at the
common law; 3, no false token was used to obtain the eredit, which
is punishable by the statute of 33 IHen. 8, e¢. 1, which is a part of
our cominon law, having been enacted before the settlement of this
colony; and 4, the statute 30 Geo. 2, e. 24, which makes obtaining
by false pretenses indictable, is not in forece here. Defendant gave

a note for the price at the time of obtaining the shoes, and signed 1t

“William Waterman.’”’ €. v. Warren, 6 Mass. 72, C. 11, I. 3. Kn. 3.

St, 33 H. 8, ¢. 1;: and 8t. 30 G. 2, c. 24, will be found under *“Falsc Tokens and
P’retenses” post. See these sections and § 16 for further discussion of false tokens and

pretenses, ’

(Mass. Sup. Judicial Ct., 1804.) Jurisdiction—Common Law
Crime. Defendants were convieted, on a common law indictment,
in the court of general sessions, of poisoning a cow, property of
A, Bliss moved in arrest of Judgment that justices of the p+- ¢ce had
no jurisdiction to try this common law offense, having no such
power given them by statute; citing Com. Dig. t. Justices of Peace,
B.1;1 Salk. 406. SEDGWICK, J. Justices of the peace, whether
acting individually or in sessions, are creatures of statute, and their
powers are given them by the statutes. 2 Ilawk. 61, 8. It appears
to me, generally speaking, that the English statutes which were in
force at the time of the emigration of our ancestors from that ecoun-
try are common law here. 'The statutes of Ed. 3 [1 Edw. 3, ¢. 16434
Edw. 3, e. 1] have been adopted and practiced upon here, and are
therefore to be considered as part of our ecommon law. This is
decisive of the question before the court, as the offense charged In

{
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the indictment, 1s, by those statutes, within the jurisdiction of the
sessions. |Dana, C.Jd., Thateher, and Strong, JJ., expressed similar
views.] DMotion overruled. OC. v, Leach, 1 Mass. 59, C. 9.

(Mass. Sup. Judieial Ct., 1807.) Same—=Statutory Crime. Indict-
ment for damming up S‘md) river, without leaving a passage for
fish, contrary to the statute. Upon plea of not guilty the jury
found gullty, and defendant moved in arrest of judgment that the
common pleas court which tried the case had no jurisdiction. PER
CURIAM. The court of sessions, to whose jurisdiction in criminal
causes the court of common pleas has succeeded, by statute of
Mareh, 1804, was erected by the statute of July 3, 1782, and it is
empoweled to hear and determine all matters relatmn' to the con-
gservation of the peace, and such offenses as are cognizable by them
at common law, or by the acts of the legisiature. If by common
law, mentioned in this statute, be understood strictly the ecommon
law of LEngland, those words cannot have any effect; for the ses-
sions being created by statute cannot have any jurisdiction but
what 1s given 1t by some statute. But, 1if these words import the
common law of the commonwealth, they have an extensive opera-
tion and are easily understood. Our ancestors, when they came
into this new world, claimed the common law as their birthright,
and brought it with them, exeept such parts as were judged inap-
plicable to their new state and condition. The common law, thus
claimed, was the common law of their native country, as it was
amended or altered by English statutes in foree at the time of their
emigration. Those statutes were never re-enacted in this country,
but were considered as incorporated into the common law. Some
few other English statutes, passed sinece the emigration, were
adopted by our courts, and now have the authority of law derived
from long practice. To these may be added some ancient usages,
orlgmatmg probably from laws passed by the legislature of the
colony of the Massachusetts Bay, which were annulled by the repeal
of the first charter, and from the former practice of the colonial
courts accommodated to the habits and manners of the people.
% #* % The offense, of which the defendant is indicted, is clearly
not an offense at common law, but it 1s a new offense created by
the statute, on which this indictment is drawn, as 1t is not supposed
that there is anyv other statute by which the sessions ean have juris-
diction; the validity of the objection to judgment on this convietion
must depend on the construction of the statute on which 1t was
obtained. In the twelfth section 1t is enacted, that all the fines
imposed shall be recovered by presentment of the grand jury, or
by action of debt. This section does not expressly, or by neces-
sary implieation, include the sessions. for the words may be per-
feetlv satisfied by a presentment of the grand jury to this court.
And the sessions before the statute of March, 1804, or the common
pleas sinece, not having jurisdiction at common law, nor by the
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express provisions of any statute, the judgment must be arrested.
C. v. Knowlton, 2 Mass. 530, 13. 1, C. 1.

§5. ‘“‘As is Suitable and Adapted to Our Condition and Insti-
tutions,”’

(Tenn. Sup. Ct., 1808.) Indictment in the County Court for
Eavesdropping. Appeal to this court, and the only question was
whether such a proseeution can be maintained. It was insisted for
the defendant: 1st, that there was no statute of the state upon
the subject; 2d, that the act which adopted the laws of England
confined sueh adoption to such as are consistent with our mode of
living, 1715, e. 31, s. 9. No precedent can be found of such an
indictment, which furnishes a strong inference that such a prose-
cution was not conformable to the principles of our government,
or modes of living, CAMPBELL, J. Agreeably to the common
law, such an indietment well lies, and nothing cean be seen in this
part of it, which is inconsistent with our situation, or in faet the
situation of any society whatever. 8. v. Williams, 2 Overton (2
Tenn.) 108, Mi. 63.

The common law rules for interpretation of statutes are suitable t2 our condition
and adopted. C. v. Churchill, § 13.

(Pa. Sup. Ct., 1825.) Barbarous Punishments—Ducking-Stool.
Nancy James was convieted of being a common scold, and sen-
tenced to be placed on a ducking-stool and plunged three times into
the river. She brings error, claiming the judgment to be illegal.
DUNCAN, J. * * * This sentence, we are informed, has cre-
ated much ferment and exeitement in the public mind. It is con-
sidered as a eceruel, unusual, unnatural, and ludicrous judgment.
But whatever prejudices may exist against it, still, if it be the law
of the land, the court must pronounce judgment for it. DBut, as
1t 1s revolting to humanity, and i1s of that deseription that only
could have been 1mvented in an age of barbarism, we ought to be
well persuaded, either that it is the appropriate judgment of the
common law, or is inflicted by some positive law; and that that
common law or statutory provision has been adopted here. and 1s
now in force. The late Judge Ingersoll, a name respected and hon-
ored, when attorney general, in his report to the legislature in 1813,
stated, that by several acts of assembly ‘‘cruel and unnatural pun-
1shments, which tended only to harden and confirm the eriminal,
had been abolished for all inferior offenses.’’ 'The sanguinary code
of England could be no favorite with William Penn and his fol-
lowers, who fled from perseeution. Cruel punishments were not
likely to be introduced by a society who denied the right to touch
the life of man, even for the most atrccious erime. For had they
brought with them the whole bodyv of the British criminal law, then
we should have had the appeal of death. and the impious speectacle
of trial by battle in a Qnaker colony. * * * The common
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law punishment of ducking was not received nor embodied by
usage, so as to become a part of the common law of Pennsylvania.
It was rejected, as not accommodated to the circumstances of the
country, and against all the notions of punishment entertained by
this primitive and humane community; and though they adopted
the common law doetrines as to inferior otfenses, yet they did not
follow their punishments. One remarkable instance I will notice.
A gross libel in England was sometimes punished by the pillory;
1 believe Mr, Pryune lost both his ears. Though the offense is the
same here, yet the sentence is very different. It is not true that
our ancestors brought with them all the common law offenses; for
instance, that of champerty and maintenance, this court deecided
in Stoever v. Whitman’s Lessee, 6 Binn. 416, did not exist here.
* * % This 1s a very different question from the common law
rules of real and personal property,—the modes of acquisition and
alienation of estates. Ior although the reasons of many of those rules
have ceased, yet it might be dangerous, on that account, to abolish
them; as it would lessen the security of property of titles to land,
which should always be firm and stable; and by the charter they
were to remain the same as 1n England, except when altered by
the representatives of the people. But I am far from professing
the same reverence for all the degrading and ludierous punishments
of the early days of the common law. I am far from thinking that
this is an unbroken pillar of the common law, or that to remove
this rubbish would impair a strueture which no man can admire
more than I do. DBut I must confess, I am not so idolatrous a wor-
shipper as to tie myself to the tail of this dung-cart of the common

law., * * * Reversed. James v. C., 12 S. & R. 220, M. 7.

(Mass. Sup. Judieial Ct., 1847.) Libel a Crime. SHAW, C. J.
This was an indietment against the defendants for a false and
malicious libel, tried before the ecourt of common pleas, and, upon
a conviction there, the case is brought before this court, upon an
exception, * * ¥ that there is no law of this ecommonwealth
by which the writing and publishing of a malicious libel can be
prosecutca by indictment, and punished as an offense. The propo-
sition struck us with great surprise, as a most startling one. * * *
[Sources and Scope of Unwritten Law.,] It is true that there is
no statute of the commonwealth declaring the writing or publishing
of a written hibel. or a malicious libel by signs and pietures, a pun-
ishable offense. DBut this goes little way towards settling the gues-
tion. A great part of the municipal law of Massachusetts, both
civil and eriminal, is an unwritten and traditionary law. It has
been common to denominate this ‘‘the common law of England,’’
because it is no doubt true that a large portion of it has been
derived from the laws of England, either the common law of Eng-
land, or those English statutes passed before the emigration of our
ancestors, and constituting a part of that law by which, as English
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subjects, they were governed when they emigrated; or statutes
made afterwards, of a gencral nature, in amendment or modifica-
tion of the common law, which were adopted in the colony or prov-
ince by general consent. In addifion to these sources of unwritten
Jaw, some usages, growing out of the peculiar situation and exigen-
cies of the earlier settlers of Massachusctts, not traceable to any
written statute or ordinance, but adopted by general consent, have
long had the force of law. * * * o a very great extent the
unwritten law constitutes the basis of our jurisprudence, and fur-
nishes the rules by which public and private rights arc established
and sceured, the social relations of all persons regulated, their
richts, duties, and obligations determined, and all violations of
duty redressed and punished. Without 1ts aid. the written law,
embracing the constitution and statute laws, would constitute but
a lame, partial, and impracticable system. Iven in many cases
where statutes have been made in respeet to particular subjeets,
they could not be carried into cffeet, and must remain a dead letter,
without the aid of the common law. In cases of murder and man-
slanghter, the statute declares the punishment; but what acts shall
constitute murder, what manslaughter, or what justifiable or excus-
able homieide, are left to be decided by the rules and principles of
the common law. So, if an aet is made criminal, but no mode of
prosecution 1s directed, or no punishment provided, the common
law furnishes its ready aid, preseribing the mode of prosceution by
indietment, the common-law punishment of fine and imprisonment.
Indeed, it scems to be too obvious to require argument that without
the common law our legislation and jurisprudence would be im-
potent, and wholly deficient in completeness and symmetry as a
system of municipal law. * * * [Here the judge states the
point made by counsel, that no common law of England exists here
beyond what has been recognized, because the Massachusetts consti-
tution declares that the ecommon law as practiced continues. After
declaring the point not well taken, he proceeds.]

[Effect of Migration and Revolution.] We take it to be a well-
settled principle, acknowledged by all civilized states governed by
law, that by means of a politieal revolution, by which the political
organization 1s changed, the muniecipal laws regulating tlic.i soeial
relations, duties, and rights are not necessarily abrogated. They
remain in forece, exeept so far as they are repealed or modified by
the new sovereign authority. * * * [Here it is shown that what
has been praecticed eannot be known exactly.] When our ancestors
first settled this country, thev came here as English subjeets; they
settled on the land as English territory, constituting part of the
realm of England, and of course governed by its laws; they
accepted charters from the English government, conferring hoth
political powers and civil privileges; and they never ceased to
acknowledge themselves English subjeets, and never ceased to
claim the rights and privileges of English subjects, till the revolu-
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tion. It is not, therefore, perhaps, so accurate to say that they
established the laws of England here as to say that they were sub-
jeet to the laws of England. When they left one portion of its ter-
ritory, they were alike subject, on their transit and when they
arrived at another portion of the English territory; and therefore
always, till the declaration of independence, they were governed
and proteeted by the laws of England, so far as those laws were
apnlicable to their state and condition. Under this category must
come all municipal laws regulating and securing the rights of real
and personal property, of person and personal liberty, of habita-
tion, of reputation and character, and of peace. * * * That
the law of libel existed at the first migration of our ancestors, and
during the whole period of the colnnml and provinelal govern-
ments, 1s proved by a series of unquestionable authorities. * * *
[The rest of the opmion is devoted to instances 1n which the Massa-
chusetts courts had punished libel without question as to its erimi-
nality or in which the legislature had preseribed regulations for
conducting the prosccution.] Kxceptions overruled. €. v. Chap-
man, 13 Mete. 68, F. 28, Kn. 219.

6. ‘‘Supplemented and Amended by the Common Law and
Customs that have Grown up in this Country.’’

(Pa. Sup. Ct., 1791.) Criminal Conversation with Married
Woman. Question on speecial verdict. PER CURIAM. The single
question is, whether an unmarried man may be guilty of adultery,
under the aet of assembly. Originally the offense was of temporal
jurisdiction, but after the statute of ecirenmspeete agatlis, it was
remitted to the bishop of Norwich, and through him to the spiritual
courts. IHad the case been res integra, the decision of the cowrt
might be different from what it now 1s. It is true that praetice
sub silentio will not make the law, but 1t 1s strong evidence of what
the law is. It having been the constant praetice to proeeed against
unmarried persons for fornication, though they have been guilty
of eriminal conversation with married persons, we will not exag-
aerate the offense, nor carry it further than our predecessors have
done; and, therefore, the court pronounce him guilty of fornication,
and fine him £10, and the costs, and commit him to the sheriff of
Philadelphia eounty. who alwayvs exceutes the process of the eourt
in bane. * * * TRespublica v. Roberts, 1 Yeates, 6, Mi, 13.

(Va. Gen. Ct., 1826.) Matters Settled by Ancient Usage—Illicit
 Intercourse. Appellant was convieted on an indietment charging,
that he, being a married man, enticed a maiden of 16 years awayv
from her mother and carnally knew her. DADE, J. * * * Tt
is admitted. that hefore the statute of ecirecumspecte agatis, 13
Fdward 1, the court of king’s bench did on this prineiple punish
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the offense of incontineney, and that by that statute the jurisdie-
tion was transferred to. the ccclesiastical courts. * * *  After
the statute of clrcumspeete agatls, the court of king’s bench did
not exercise jurisdiction in pumslnng the mere act of incontinence.
It, however, retained its general power of punishing offenses contra
bonos mores, and it 1s pyesumed might have punished an offense
of incontinenee eombined with circumstances, which, bevond the
mere criminality of the simple faect, were caleulated to make it
injurious to society; as, in case of incontinence n a street or high-
wayv. But, in sueh eases the jurisdiction would not spring from
the eriminal character of the simple fact, but from its publicity;
as, there are many cases where an aet, which is not eriminal in
private, hecomes penal by the publicity which attends its perpetra-
tion. The act of Sir Charles Sedley, in running naked through the
streets, derived its whole eriminality from its publieity. * % %
It 1s too late now to assume _}111‘13(11(,tmn over a new class of cases,
under the idea of their beine contra bonos mores. We must con-
sider the practice of the linglish courts, from which we derive the
principle, as having secttled in the course of many centuries, the
tene limits and proper subjeets of this principle. 1f we arve to dis-
regard these landmarks, and take up any ease whiech may arise
under this prineiple, as res integra, then might 1t be extended to
cases which none has yet thought of as penal. A case of slander
may display as much baseness and malignity of purpose, as much
falsehood in its perpetration, as ruinous cffects in its eonsequences.
and as pernicions an example in its dissemination, as this case of
sednetion. And vet none would think of prosecuting it eriminally.
It is true, that if something peenliar in our situation had given
rise to a class of cases contra bonos mores, as in regard to our
slaves, which conld not have existed in England, we mieht be jus-
tified in applying the rule in the absence of all precedent. DBat, in
relation to seduetion, no such supposition can bhe made, as we know
from the hooks of reports that many sueh eases have oceurred there.
And we even see that in ftwo eases. 1t was irn faet the prominent
feature, and yet the jurisdiction in one of them [R. v. Delaval, §19]
was made to hang on another hinge: and in the other. whieh wa

never decided, was certainly fortified by the allegation pmn[
of a common law misdemeanor. From these premises, 1t would
scem to be proper to infer that since the statute of eircumspecte
agatis, in England, the common law courts have never taken juris-
dietion of the mere offense of incontinence. nor of any offense of
incontinence ecombined with other reprehensible eirecumstances. not

in themselves importing a common law misdemeanor: that in ths - -

countrv the legislature has taken up the subject of simple fornica-
tion and adultery, and has defined a precise mode of proof, and a
fixed and certain punishment; that there is no reason to helieve, that
these statiutes are ecumnlative; but, that thev oeceupy the whole
ground; and that, as in England, the offense heing mervely spiritual,
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1S not, under any circumstances, allowed to be the foundation of a
criminal prosecution in the eourts of common law; so here, by parity
of reasoning, the offecnse being cntirely statutory, it shall not be

converted into the foundation of a common law misdemeanor.
* * % Reversed. Anderson v, C, 5 Randolph 627, 16 Am. Deec.
776, Mi. 64.

(Tenn. Sup. Ct., 1851.) Case of First Impression. Appellant was
convicted of using obscene language in public. McKINNEY, J.
* * % Upon the first point, the argument for the plaintiff in
error rests upon the narrow and unsubstantial ground, that no pre-
cedent, or adjudication, has been found in support of such an
Indictment. Admitting this fo be true, for the present, what does it
establish? If the case stated 1n the indietment falls within the
operation of clear, well defined, and well established principles of
law, 1s 1t to be urged against the maintenance of this proseccution,
that no similar ecase has heretofore occurred calling for the like
application of such principles? Surely not, at this day. Are not
innumerable instances to be found in the modern reports, both of
England and America, in which the liberal, enlighteued, and expan-
sive principles of the common law have been adapted and applied
to new cases, for which no precedents were to be found, so as to
meet the ever varying eondition and emergencies of society? And
this must eontinue to be so, unless a stop be put to all further prog-
ress of soclety ; and unless a stop be also put to the further workings

of depraved human nature, in secking out new inventions to evade
the law. * * *  Affirmed. Bell v. S, 1 Swan (31 Tenn.) 42

Mi. 59.

(Pa. Sup. Ct., 1892.) Test of Criminality—Indictment for Solici-
tation to Murder. Defendant moved to quash, and the motion being
refused, appealed. PER CURIAM: * * * It may be conceded
that there is no statute which meets this case, and if the crime
charged is not an offense at common law, the judgment must be
reversed. What is a common law offense? We endeavored to
. answer this gquestion in C. v. McHale, 97 Pa., 397, 410, 39 Am. Rep.
808, Mi. 27, in which we held that offenses against the purity and
fairness of cleetions were erimes at ecommon law, and indietable as
such. We there said: ““We are of opinion that all such erimes as
especially affeet public society are indictable at common law. The
test is, not whether precedents ean be found in the books, but
whether they injuriously affect the publie poliey and economy.”
Tested by this rule, we have no doubt that the solicitation to com-
mit murder, accompanied by the offer of money for that purpose,
is an offense at common law. * #* * Affirmed. C. v. Randolph,
146 Pa. St. 83, 23 Atl. 388, 28 Am. St. Rep. 782, B. 134, Kn. 85.
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$7. ‘“‘And by the Constitution and Statutes of the State.”’

(Ill. Sup. Ct., 1860.) S8Seduction—Implied Abrogation. Defend-
ants bring error on convietion uf eonspiracy to seduce M., assigning
ﬂml no offense was charged m the indietment, CATON, C. J.
# % % The oh]octmn llmt this being but a common law ol’leme 1S
not punishable in this state, where we have a eriminal code defining
most criminal offenses and preseribing their punishment, is answered
by the case of Johnson v, ., 22 1. 314, It 1s there shown, that
our criminal code preseribes punishment for offenses not enumenr: ted,
which can mean nothing but eommon law offenses, showing con-
elusively that it was not the intention of the legislatare to repeal
that pm'tum of the common law by 1111[}11&1111111 ® % % Smith

v. P, 25 11, 17, 76 Am. Dez, 780, B, 811.

(Iowa Sup. Ct., 1860.) Slander, Sodomy—Implied Change by
Statute. LOWIL, C. J. This was an action of slander, for chare-
ing the plaintift with having ecommitted the erine of sodomy. No
speeial damages being latd in the petition for uttering and pub-
lishing the slanderous words. a demurrer was filed to the effeet
that the words complamed of imputed no ervime which was indiet-
able under the eriminal laws of the sto, and were therefore not
actionable per se. The demurreer was overruled, and the guestion
hronght up to this coust for reviston. * % % Article 5, §6, of
the constitution, deelares that the distriet courts of this state shall
have jurisdiction in etvil and criminal matters arising i their
respective distriets in such manner as shall be preservibed by law.
The mode thus preseribed is contained in our Code Crim. Proe.,
and 1s limited, we think, to the prosecution and punishment of
offenses theremn cnumerated.  This 1s” imferable from the powers
and duties of the grand jury and the court therein expressed.

Jesides, the statutory offenses so nearly cover all the common law
offenses that 1t is reasonable to infer that those whieh are omitted
were -intended to be exeluded. * * % In this state the mode
of punishing the erime of sodomy 1s not preseribed by law, and In
the absenee of sueh statutory authority, the cowrt ean exereise no
such power. The demurrer in this ease should have been s tamed
and the eause dismissed. Estes v, Carter, 10 TIowa 400, K. 40,

(Minn, Sup. Ct.. 1866.) Implied Abrogation—Conspiracy. In-
dicted for conspiracy to assault. Demurrer. that no statute
created such a erime. Overruled. and defendant appeals.  ““That
our statutes expressly abolish common-law offenses is not pretended.
A statute whieh 1s elearly repuegnant to the common law must be
held as repealing it, for the last expression of the lecislative will
must prevail. Or we may admit. for the purposes of this case, that
wiien a new statute covers the whole ground oceupied by a previous

one, or by the common law, it repeals by implieation the prior law,
.}
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though there i1s no repugnancy. Beyond this the authorities do not
g0 1n sustaining a repeal of the common law by implication. On
the contrary, it is well settled that where a statute does net espe-
cially repeal or cover the whole ground oceupied by the common
law, 1t repeals 1t only when and so far as direetly and irreconcilably
opposed m terms. See 1 Bish., Cr. Law (3d ed.) §§195-200, and
cases clted 1n notes to said sections. Our statutes fall far short of
covering the whole field of common-law erimes. It is not pretended
that conspiraey is by them made a erime, and we think 1t very
clear that libel is not, and many other instances might be added.,
We think, therefore, that they do not by implieation abolish these
erimes. * * * [Ilere the judge refers to instanees in which the
statutes regulate prosecutions for libel and other offenses not made
criminal by statute. or mention common-law crimes.] These sce-
tions are an admission or recognition by the legislature of the fact
that ecommon-law offenses may be pumished in this state. This con-
clusion is m accordance with the views entertained by the courts
venerally throughout the United States. Sece authorities cited I
note to § 36, 1 Bish, Cr. Law (3d ed.)’” Per WILSON. C. . Berry,
J., dissented. Ixceptions overruled. ®. v. Pulle, 12 Minn. 164
(Gil. 99), Iv. 41, M. 16.

Common law erimes are held to be abolished in Ohio. Sce Smith v, S, §12

Crime of libel not abelished by implication. €. v. Chapman, §5. Ifurther as to con.
spiracy, § 61,

(Mich. Sup. Ct., 1867.) Technical Terms in Statute—Burglary
in ‘‘Dwelling House.”” Pitcher was convicted on an information
for felonlously receiving wool burglariously taken by Reed from
Moore’s dwelling house., It was proved that the wool was talken
by Reed at night from a barn back of Moore’s house and conneected
with 1t by fences so as to inclose the back yard, into which the
barn opened. Ile brings error, claiming that Reed’s aet was not
burglary because the statute confines that erime to felonious break-
ing and entering of the ‘‘dwelling house,’” and therefore defendant
could not be sentenced to confinement in the state prison. ““The
statutory definition of burglary in a dwelling house is the same as
that of the common law, and we must infer that the statute designs
siniply to provide for the punishment of the ecommon-law offense,
unless we discover some reason for believing that the legislature
employed the definitien 1n some new and restricted sense. * * *
It 1s a cardinal rule in the interpretation of statutes that words
which have acquired a well defined technical meaning are to be
understood in their technical sense, especially when emploved by
way of definition. * * * There ean be no doubt that the barm
in question would have been regarded as within the enrtilage, and
embraced by the term ‘dwelling house’ as a part of the eonaregated
buildings oceupied and used by the familv for domestic pmrnoses,
and that consequently the act of Reed would have heen a hurelavy
at the common law. 4 Bl. Com. 225; P. v. Tavlor. 2 Mieh. 250
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And see 1 Bish. Cr. Law, §171. It was therefore, I think, a burg-
lary under the statute, and correctly deseribed in the information.’’
Per COOLEY, J. Affirmed. Pitcher v, P,, 16 Mich. 142, I, 35.

That technical words are to be understood in the common Jaw technlenl sense.
U, 8. v. Smith, §<; C. v. Chapman, §o. What “dwelling house™ means in burglary
and arson, §§ 112, 119,

(Mass. Sup. Judicial Ct., 1865.) Watered Milk, Indictment for
selling adulterated milk eontrary to St. 1864, ¢. 122. Defendant
moved to quash on the ground that the statute was unconstitutional.
“The argument is this: 1t 1s innocent and lawful to sell pure
milk, and it is innoeent and lawful to sell pure water; therefore,
the legislature has no power to make the sale of milk and water,
when mixed, a penal offense, unless it is done with fraudulent
intent. IBut it is notorious that the sale of millt adulterated with
water is extensively practiced with fraudulent intent. It i1s for
the legislature to judge what reasonable laws ought to be enacted
to protect the people against this fraud, and to adapt the protee-
tion to the nature of the case. They have seen fit to require that
every man who sells milk shall take the risk of selling a pure arti-
cle. No man is obliged to go into the business.”” Per CHHAPMAN,
J. Judgment affirmed. C. v. Waite, 11 Allen (Mass.) 264, 87 Am.

Dee. 711, F. 33.

See several similar cases. §53., As to acts made criminal regardless of intent,
see § 42,

§8. ‘‘Except as Restrained by United States Constitution.’’

U. S. Const,, Art. 1, §10. No state shall * * * nass auny
bill of attalnder ex post facto law, or * * ¥

U. S. Const.,, Amend. XIV, §1. No state shall make or enforce
any law whieh shall abridee the privileges or immunities of eiti-
zens of the United States; nor shall any state deprive any person of
life, liberty, or property, without due process of law; nor deny to
any person within its jurisdietion the equal proteetion of the laws.

(U. S. Sup. Ct., 1887.) Prohibition, Aect Kan. Feh. 1, 1881,
prohibits the manufacture and sale of intoxicating liquors within
that state, execept for medical, scientific, and mechanical purposes,
and punishes the manufacture and sale thereof, except for those
purposes, as a misdemeanor, and deeclares all places where such
liquors are manufactured, sold, bartered, or given away in violation
of this law to be common nuisances, and provides for their abate-
ment. Defendant, who had been engaged in the business of brew-
Ing beer prior to the passage of this act. and had made extensive
improvements peculiarly adapted to such business, was arrested for
selling beer manufactured prior to the enactment of the aet. Ileld,
that the act did not deprive defendant of any right. privilege, or
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Immunity as a eitizen of the United States, or deprive him of life,
Iiberty, or property without due process. of law, within the mean.

énw of Const, U. S. 14th amend. Mugler v. Kansas, 123 U. 5. 623,
S, Ct. 273 |

(L. S, Sup. Ct., 1333.) Oleomargarine Law. Appellant was con-
vieted of violating aet Pa., May 21, 1835, which provides ‘‘that
no person, firm, or corporate body shall manufaeture out of any
oleaginous substance, or any compound of the same, other than that
prmincml from unadulterated milk. or of eream from the sithie, any
article designed to take the place of butter or cheese produced from
pure, nmldultm'.ltml milk, or cream from the same., * * ¥ qnor
shall sell, or offer for sale, or have in his, her, or their possession,
with mtent to sell. the same as an article of food;’’ and deelares
volid all contracts made in violation of it, and sulnuuts the offender
to a penalty recoverable in an action of debt, and also to a eriminal
pmseentiml The supreme court of the state affirmed the judement
(Powell v, C., 114 Pa. St. 265, 7 Atl. 913) ; and Powell brought the
case here as violating U. S. Const. Amed. 14, §1. In this case
ITARLAN, J., in giving the court’s opinion, said: ‘It is scarcely
necessary 1o say that if this statute 1s a legitimate exercise of the
police power of the state for the protection of the health of the
people, and for the prevention of fraud. it 1 not inconsistent with
-that amendment; for it is the settled doetrine of this eourt that,
as government is organized for the purpose., among others. of pre-
serving the publie health and the public morals, 1t eannot divest
itself of the power to provide for these objgets, and that the four-
teenth amendment was not desiened to interfere with the exercise
of that power by the states.”” Judgment nl'ﬁrmed FIELD, J., dis-
sented. Powell v, Pennsylvarnia, 127 U, S. 678, 8 5. Ct. 992,

(Mich. Sup. Ct.. 1888.) Physician’s License. Act Mich,, 1883
No. 167, enacting that no person shall practice medicine or suvgery
who 1s not a graduate of a medieal eollege, unless he has practiced
in Michigan for five vears when the aet takes ef’t’mt iq not a dis-
criminating law, 1'er;urr|mnt to Const. 11, &, Art. 4. §32, providing
that eitizens of cach state shall be entitled to all the privileges of
citizens in the several states; nor is it vepugnant to amendments
to Const. U. S.. Art. 14 §1. Judgment affirmed. Campbell and
Morse, J.J.. dissenting, P. v. Phippin, 70 Mich, G, 37 N. W. 88§,
14 Am. St. Rep. 470.
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DEFINITION Q:f A CRIME,

§9. A crime is any act of commission or omission, in violation
of law, causing injury, to the public at large, and which m.y be
prosecuted and punished in a proceeding in the name of the state.

§10. ‘‘A Crime is Any Act.”

(English King’s Beneh, 1736.) Having Dies to Stamp Coins,
Defendant was convieted on indietment for possessing two stamps
to impress scepters on sixpenees, color them like gold, and pass
them for half guineas. On certiorari to this court it was drn'ued for
defundan’r that the common law takes no notice of a bare mtentmn
as a crime, unless coupled with some overt act; and therefore,
though in the time of Edw. III an intention to rob was a felony,

(21)
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yet even then, as appears by 3 Inst. fo. 5, there must have been
some overt act to show that intention. So in Bacon’s Case, 1 Sid.
230, 1 Lev. 146, though an intention to kill the master of the rolls
was adjudged a misdemeanor, yet there was an overt act, viz, a
reward offered by the defendant for doing it; so in IHolmes’s Case,
Cro. Car. 376 [§119], where burning his house with an intention
to burn his neighbor’s was held a misdemeanor; yet there was an
act joined to the evil intention, viz, the burning his own house.
So in the case of R. v. Cooper, 5 Mod. 206, Skinner, 637, where an
intention to assist the king’s enemies was held a misdemeanor:; yet
there was an overt act laid, viz.,, hiring a boat for that purpose.
But this indictment is really nothing more than for an intention to
make an impression with such stamps as he had in his custody;
and a man may be possessed of a thing without having done any-
thing to acquire the possession; and the bare having a thing is not
unlawful. LEE, J. It is certain that a bare intention is not pun-
ishable; and yet when joined with acts whose circumstances may bhe
tried, it i1s s0; so an action innoeent in itself may be made punish-
able by an intention joined to it; as loading wool with mtentmn
to transport it, as Lord IHale says in his Hist. Plac. Coron. vol. 1.,
p. 229. In this case the indictment is for unlawfully having in his
custody stamps capable of making impression of seeptels with
intent to make such impression; now the statute of 8 & 9 Will. III.
[e. 26] has considered the having as an aect; for, by the statute, it
is high treason to have |[knowingly any] instrument, ete., in his -
possession; and though the word knowingly is added, yet that is
an act of the mind onlv; and the only act capable of trial in the
offense against the statute is the having in possession. All that is
necessary in this case i1s an act charged, and a ceriminal intention
joined to the aect. Judgment by the whole court (Hardwiek,
C. J., Lee, Page, and Probyn, JJ.) that defendant stand in the
pillory at Charing-eross, pay 6s. 8d. (being very poor and long
imprisoned), and be imprisoned six months. R. v. Sutton, Casecs t.
Hardwicke 370, 2 Strange 1074, 13. 126.

(Pa., Oyer and Terminer for Philadelphia. 1778.) Intended
Treason. Indictment for treason. Defendant mistook American for
British troops and went to join them. Xvidence of his words was
offered to show his mistake and real intention. The court held that
no evidence of words relative to joining the American troops conld
be admitted; for any adherance to them, though contrary to the

design of the party, eannot possibly come within the idea of treason.
Respublica v. Malin, 1 Dallas 33, B. 127.

(Mass. Sup. Judicial Ct., 1806.) Intending to Issue Forged Notes.
The defendant was chflrn'ed with having in his possession certain
forged notes on a bank which he knew had no existence, ‘‘with
mtent falsely, fraudulently, and deceitfully to utter and pass the
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same for and as true and genuine notes’ of a genuine bank. To
this indictment he demurred, and the court said: ‘‘The allegations
amount only to an intention to cheat, whiech at common law is not
indictable.”’ Defendant discharged. C. v. Morse, 2 Mass. 138.

(Eng, C. C. R., 1810.) Mere Intent to Pass Counterfeit Coins.
Defendant was indicted on three counts, (1) for uttering, (2) for
possessing with intent to cireulate, and (3) for guilty possession of
counterfeit money. The only act of uttering was a delivery of a
box containing 2,800 bad shillings and 1,000 bad sixpences to a
coach office for carriage to a man at Glasgow. The box was stopped
where received. The judges were at first inclined to think that an
offense was stated in the second count; but the majority finally con-
cluded that ‘‘having in his possession,’’ with the term ‘‘knowingly?”’
annexed to 1t, could not be considered an aect, and that an intent
without an act was not a misdemeanor: and thev considered R. v.
Sutton [above] untenable. R. v. Heath, Russ. & R. 184, F. 140.

(English Queen’s Benech, 1853.) HMaving Obscene Prints. A was
indicted for unlawfully and knowingly preserving and keeping in
his possession Indecent and obseene prints and libels, with intent
and purpose to publish and disseminate them. This was held not
to be a erime, since the prints might have been innoeently procured,.
and the intent to publish them may not have been entertained until
afterwards; and entertaining the intent was not an aet, and there-
fore but the commencement of a misdemeanor. Dugdale v. R, 1
Ellis & BB. 435, 1 Pierce C. C. 64, 16 Eng. L.. & Eq. 380, Dears 64, 17
Jur. 546, B. 221.

As to criminality of publishing obs<cene books and pictures see R. v. Read, §19
R. v. Curl, §19;: C. v. Sharpless, §19: U. 8. v. Harmon, § 37,

(Ark. Sup. Ct., 1848.) Coming to Assault. Yoes was convieted
of assault and battery. JOIHNSON, C. J. The cirenit court mani-
festly erred in giving the first instruction asked by the state. The
instruetion is, that if the jury believe from the evidence that the
defendant went to the meeting-house yard and called Hughes out
for the purpose of having a difficulty with him, they shon!?! find
him guilty. A erime or misdemeanor consists in a violation of pub-
lic law, in the commission of which there must be a union or joint
" operation of act and intention or criminal neghigence. See R. . c.
44, § 1. The mere fact of going to a place with the intention of
doing an unlawful act, will not of itself subject the party to the
punishment denounced against such act, unless he also earries his

intention into effect. * * * Reversed. Yoes v. 8., 9 Ark. 42,
M1, 20.

(Conn. Sup. Ct. of Errors, 1862.) Picking Empty Pocket. Appel-
lant was convicted of attempt to steal from the person, on allega-
tion and proof that he put his hand mto the pocket of an unknown
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woman, without allegation or proof that anything of value was In
the pocket. Ile excepted. BUTLER, J. We are all satisfied, upon
a carctful consideration of the case, that this verdict and judgment
should stand. It may well be doubted whether the first count of
the information is sufficient. A mere Intent to commit a erime,
whieh exists 1 the mind only, and has not induced aud character-
ized an act, is not a punishable offense; and therefore an ‘“‘attempt’’
neeessarily includes the intent, and also “‘an aet of endeavor’
adapted and intended to eftectuate the purpose; and both must
be speecifieally alleged and proved. * * * Nor is the averment
of the overt act sufficient. It is essential that the act of endeavor
should be intrinsically adapted to effectuate the purpose; and 1in
order that the court and the accused may see that the aet 1s so
adapted, 1t should be specifically stated. Illere the averment of the
act, ‘*by picking her pocket,’’ 1s uncertain and equivoeal. * * *
The second count is not open to these objeetions. In that the act of
endeavor—"* by thrusting the hand into the poeket’’—and the ntent,
are specifically charged; and that count in those particulars 1s
clearly sufficient. * * *  Affirmed. S, v. Wilson, 30 Conn. 500,
Kn. 80.

see similar eases of attempt, § G2,

(Ark. Sup. Ct., 18587.) Statement Telieved to be False. Indict-
ment for obtaming money by false pretenses. Demurrer by defend-
ant was sustained, and the state appealed. COCKRILL, C. J.
¥ * % Py the terms of the statute the pretense must be false.
And the doctrine undoubtedly is, that 1f 1t is not false, though
believed to be so by the person employing 1t, 1t is insutfiecient. 2
Bish. Cr. Law, s. 41. The false pretense chareed in this case is
Asher’s representation that the mortgage. upon the seeurity of
which he got the mules from Moore, was the first lien on the land.
If the representation is true, there 1s no foundation for this prose-
cution, however reprehensible Asher’s motive may have been,
because the false pretense: would not be established. Now, con-
struing all the allegations of the indictment together, is it shown
that the representation was false? It is charged that Asher had
previously exceuted a mortgage to his co-defendant, Fitzpatrick,
for the full value of the land and that it was the prior lien; but it
1s also charged that Ifitzpatrick eounselled Asher to make the rep-
resentation that the land was free from ineumbrance and aided him
in obtaining the mules from Moore on the faith of it. The demurrer
admits that these allegations are true. Being true, the legal con-
clusion i1s that Mitzpatrick svaived the priority of his lien and is
estopped from asserting it against Moove. Secott v. Orbison, 21
Ark. 202; Gill v. Hardin, 48 Ark. 412; Shields v. Smith, 37 IQ. 7.
Asher’s represeutation that Moore’s mortgage was the prior lien
was therefore true. Moore got just what he bargained for, accord-
ing to the allegations of the indietment, and he has not, therefore,
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been Injured in any way. The statutory offense has not been eom-
mitted. * * *  Affirmed. 8. v. Asher, 50 Ark. 427, 8 S. W.
177, B. 229.

§11, ‘‘Of Commission or Omission.’”

(Eng. Queen’s Beneh, 1705.) Neglecting Apprentice. Indict-
ment for that a poor child, being an apprentice to the defendant pur-
suant Lo the statute, he vi et armis refused to provide for him, 19T
PIER CUR. Since we allow the justices power to put out apprentices,
we must allow an indietment for disobedienee, either in case of
not receiving, turning oft, or not providing for such apprentiee,
as the law requires; and the vi et armis is surplusage. R. v, Gould,
1 Salk. 381.

(Ing., C. C. R., 1802.) Failure to Provide for an Apprentice
of tender years suitable food, apparel, bedding, and sustenance,
defendant being able and the apprentice unable to provide, whereby
she was nearly starved and greatly injured in health, was held to
be an indictable misdemeanor. In this ease the indietment was
defeetive 1n not stating the age and ability of the child. but the
objection was rather to the evidence. There being some differcence
of opinion, all the judges (says the rveport) thought it right that
the final deecision should be adjourned, and that the prisoner should
suffer the whole term of his imprisonment. Chawmbre, J.. thought
it no way indictable, being founded wholly on contract. R. v.
Friend, Russel & R. 20, 13. 190.

(Ene. Assize, 1817.) An Explosion of Gas in a mine caused the
death of the under-foreman and eighteen other men in the mine,
and on trial of the manager or ground bailiff for manslaughter of
the under-foreman, on the ground that the explosion was due to
{ailure to provide proper wntll;ltmn the jury were instruected by
MAULE, J. * * % T'he questl(ms for you to consider are
whether it was the duty of the prisoner to have direeted o air-
heading to be made 1n this mine; and whether, by his omitting to
do so, he was guilty of a want of reasonable and ordinary precan-
tion. If you are satisfied that it was the ordinary and plain duty
of the prisoner to have eaused an air-heading to he made in this
mine, and that a man using reasonable diligenee would have had
it done, and that, by the omission, the death of the deececased
occurred, vou ought to find the prisoner guilty of manslaughter.
It has been contended that some other persons weve. on this ocea-
sion, also guilty of negleet. Still, assuming that to be so, their
negleet will not excuse the prisoncr; for, if a person’s death be
occasmned by the negleet of several, they are all guilty of man-
slanghter; and it is no defense for one who was negligent to say
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that another was negligent also, and thus, as it were, try to divide
the negligenee among them. Verdiet, not guilty. R. v, Haines,
2 Car. & Kir. 368, I3, 170,

(Eng. Assize, 1850.) A Mine Engineer whose duty it was to raise
the men from the mine in a skip, was convieted of manslaughter
before Campbell, C. J., beciuse he left the engine in charge of
a boy who deelared he could not manage it, and under threat from
defendant, raised the skip. but was unable to stop it at the top.
whereby the skip was drawn over the pullev. and deeecased fell
back into the mine and was mstantly killed. In this ease CAMP-
BELIL, C. J.. smid: 1 am clearly of opinion that an aet of omission
as well as of commission, mayv bhe so eriminal as to be the subjeet of
an indictment for mansiaunehter, and that there 15 evidence to go
to the jury of such a eriminal omission in this case. Guilty. R. v.

Lowe, 3 Car. & Kir, 123, 4 Cox. C. C. 449, 1 B, & 1. 49-n, B. 192,

(Eng. Quecen’s Bench, 1851.) Death from Defect in Highway.
This was a rule to quash a coroner’s inquisition whieh had heen
removed mto this court by certiorari. The mquisition alleged that
the dedfendants were the trustees of a publie road under an act of
parliament; that 1t was their duty to contract for the due reparation
of the said road; that they feloniously did negleet and omit to eon-
tract for the repair of the same, whereby it became very miry, ruin-
ous, deep, broken, and in great deeay: and that a eart, which the
deceased was driving alone the road. fell into a hole 1n the road.
and by reason thereof the deceased was thrown ont, and sustained
the injuries of whieh he afterwards died. LORD CAMPBELIL
C. J. The eases cited show a personal duty, the neeleet of which
has direetly caused death: and. no doubt, where that is the case,
a conviction of manslaughter is right. But how do those apply to
trustees of a highwav? THow can it be smid that their omission to
raise a rate, or to contract for the reparation of the road. direetly
causes the death? If so, the survevors or the inhabitants of the
parish would be equally guilty of manslanghter; for the law casts
upon them the duty of keeping the roads in repair. To uphold
this inquisition would be to extend the eriminal law in a most
alarming manner, for which there is no prineciple or precedent.

« % % /Phe other judges eoncurred. Inquisition quashed. R. v.
Pocock, 5 Cox C. C. 172, 17 Q. B. 34, B. 423, Mi. 233.

Compare R. v Richards, § 17.

(Eng. C. C. R, 1857.) Open Mine Shaft. Indictment and con.
vietion of manslaughter. 1t was defendant’s duty in sinking a shaft
in a colliery to guard the letting down of buckets and material,
The bucekets were run on truecks on a tramwayv to the mouth of the
shaft, then onto the shaft on a moveable staze, which was removed
after the bucket had bheen lifted. On one occasion he left the stage
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off the mouth of the shaft, and a truck and bucket of bricks ran
oft the track into the shaft, and killed deceased. LORD CAMDP-
BELL, C. J. We are of the opintion that this conviction ought to
be affirmed. It was the duty of the prisoner to place the staze on
the mouth ot the shaft; the death of the deceased was the direet
consequence of the omission of the prisoner to perform this duty.
If the prisoner, of malice aforethought and with the premeditated
design of causmng the death of the deceased, had omitted to place
the stage on the mouth of the shaft. and the death of the deceased
had thereby been caused, the prisoner would have been guilty of
murder. ® * * If the omisston was not malicious and arose
from neghigenee only. 1t s a case of manslanchter, * * *
There is no authority for the position that without an act of com-
mission there can be no manslaughter; and on the contrary, the
ceneral doetrine seems well established that what constitutes mur-
der being by design and of maliece prepense, constitutes man-
slanghter when arising fromm culpable neghgence.  Convietion
affirmed. R. v. Hughes, 7 Cox C. C. 301, Dears. & B. 248, 26 L. J.
m, ¢. 202, 3 Jur.n s, 696, 5 W, R, 732, C. 114.

(New dJersey Sup. Ct., 1867.) Felonious Omission of Duty—
Switchman, Defendant being a switchman in the city of Newark,
whose duty 1t was to shift the switches for approachine trains,
forgot his duty for a hittle while, and as a result a train was
wrecked and one Garvdner killed. IFor this he was tried and con-
victed of manslaughter. IHe complains of the instrietion of the
court that he eould be convieted on proof of mere culpable omission
resulting i death. DALRYMPLE, J. * * * The very defini-
tion of “‘erime’’ is an aet omitted or ecommitted in violation of
publie law. The defendant in this case omitted his duty under
such circumstances as amounted to gross or eulpable or eriminal
negligence. The court charged the jury that if the defendant. at
the time of the accident, was intending to do his duty. but, in a
moment of forgetfulness, omitted something which any one of
reasonable care would be likely to omit. he was not guiltv. The
verdiet of gwlty finds the question of faet involved in this j..oposi-
tion against the defendant, and conviets him of gross negligence.
He owed a personal duty, not only to his emplovers. but to the
publie. He was found to have been grossly negligent in the per-
formance of that dutyv. whereby human life was saerificed. His

convietion was rieht. and the court below should he so advised.
S. v. O'Brien, 32 N. J. L. 169, F. 212, Kn. 1, Mi. 218.

(Eng. Assize, 1869.) The Watchman at the Crossing of a private
tramway  and highway, left his post in violation of striet orders:
and while away, one crossing the track was killed by passing trucks.
For this the watehman was indieted for manslaughter: but the
duty being merely private to his employer, who was not bound to
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keep a watchman there, it was held that there was no sueh breach
of duty as to make him liable for manslaughter. R. v. Smith, 11
Cox C. C. 75, B, 192, C. 116.

(Eng. Assize, 1870.) Negleet of Grandchild. Indietment for
manslaughter of defendant’s grandson. BRETT, J., to the jury
* * % Ilere was an old woman left m a diffieult position. The
child was probably illegitimate. Its mother, who was the prisoner’s
daughter, had died, and would not probably have suckled it for
some days belfore her death., This ehild was small and weakly., 1t
might, perhaps, have lived. What, however, was the prisoner to
do? It 1s said that she had, through her own misconduct, fallen
into bad cireumstances; that she was addieted to .drink, and that
her furniture had been seized. She was out all day collecting rags
and bones. What ought she to have done with respeet to the child ?
The prosecution say that she ought to have sent it to the parish
anthorities. Perhaps she oueht. 13ut she, like others, might be {ull
of prejudice, and dislike to send 1t there. So her omission to send
it 1s not sufficient; for, as I have pointed out, there must be wicked
negligenee on her part. Then she must go out to work. She could
not find any one else, for she had no means, so she get a son of nine
vears old to look to the infant. She may have been verv earcless,
but the question is. was she wickedly careless? * * *  Verdiet,
not cuilty. R. v. Nicholls, 13 Cox C. C. 75, 13 Moalk 423, B. 193.

(Eng. Assize, 1S68.) Medical Treatment—*'‘Peculiar People.”’
Defendants were indicted for manslanghter of their ehild, by neg-
leeting medieal attendance. Deceased was very young, delieaie,
especially in the lungs, and in the last iliness defendants annointed
it with oil two or three times and prayed to the Lord. but ealled
no doetor. They were of the seet, ealled ¢ Peculiar People,’”’ one
of whose tenits 1s not to call a doctor in cases of illneqq Their faith
is based on the General Epistle of St. James, ¢. 5, vv. 14-15, as fol-
lows: ““‘Is any sick among vou? let him call fm' the elders of the
church; and let them pray over him, annointing him with oil in
the name of the Lord; and the prayer of faith :-,hall save the sick
and the Lord shall raise him up; and i he bhave committed sins,
theyv shall he forgiven hin.””  WILLLS, J.. m summing up to the
jury, said that in order to make out the offense of manslauehter
in a case of this description, the proposition to be established was
that the prisoners had the chavge of the child in question, who
would from its tender age not he able to eave for itself; that they
had the means of providing things reasonahbly fit for it, and that
they were guilty of gress and culpable negligenee in not resorting
to those means for its benefit, by lack of whieh its death was ocea-
sioned. The question was whether the jury were satisfied on the
evidence that the child eame by its death by the gross and culpable
negligence of its parents; and that was a very wide question. 1If a
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parent had the means of supplving his child with food and were
to keep 1t starving, even under a notion that he had some religious
duty mposed upon him to starve it, and ot it could be made ont
that that was an msane and morbid belief, everybody would come
to the conelusion that there must he a convietion, for all the reason-
ing m the world would not justify a man in starving a child to
death. But when a jury had to consider what was the precise
medical treatment to be apphied to a p.ntmulur case, they got into
a mueh hmgher latitude indecd., At ditferent times Imopll_. hal conie
to different conelusions as to what mght be done with a siek poer-
son. Two hundred yvears ago, it a e¢hild was aftlieted wnh the king’s
evil, the popular 1001111" was, regardless of medieal scienee, to have
it touched with the royval hand, beeanse that mieht result in effeet-
my & cure.  Again, m some Catholie countries, a eustom obtained
of taking a child laboring under a disease to a particular shrine,
under a beltef that that was the best course to adopt with a view
to effeet a cure.  In such cases a man might be convieted of mun-
staughter beeause he hved 1n a place where all the community was
of a contrary opinton, and i another he might be acuutted becanse
they were all of his opmion.  Verdiet, not guilty. R. v. Wagstaffe,
10 Cox C. C. 530, . 100,

Simtlar case 1L ov. Morby, § 14,

(Lng. C. C. ., 1875.) Same—Statute on Medical Attendance.
Dvi’umlmlt was indicted for and convieted of manslanghter of his
son of two years, who had been ill and wasting for eight or nine
months hefore death, and during the whole period had no skilled
treatment: but, by reason -::-l;' the religious faith of defendant, of the
sect of “PL‘(‘ll]hll' Peonle,”” having 1'vl|umm seruples against call-
g phyvsiclans, was left in charge of a woman of their scet. 1)1‘:1\'1,(1
over, and annointed with oil. COLERIDGE, C. .J. I think that
this conviction should be affirmed. For my own part, but for the
statute 31 & 32 Viet. e. 122, § 3%, I should have mueh doubt about
this case, and should have desired it to be further arguned and con-
sidered, Perhaps it 1s enough to say that the opinions of Willes,
J., and Pigott, B., are desu'vmﬂ of grave cunsuh,mtlcm The stat-
ute 31 & 3‘) Viet., e. 122, § .3:, however, 18 a strong arguwa.ent in
favor of the convietion. By that enaetment 1t 1s made an offense
punishable summarily if any parent wilfully negleets to provide
(Inter alia) mediecal aid for his child beinge in his eustody under the
age of fourteen vears, whereby the health of sueh child shall have
been or shall be likely to be seriously injured. That enactment I
understand to mean that if any parent intentionally, 1. e.. with the
knowledege that medieal aid is to be obtamed, and w ith a deliberate
intention abstains from providing it, he 1s guilty of an offense.
Under that enactment upon these facts the prisoner would clearly
have bheen guniltvy of the offense ereated bv it. If the death of a
person results from the culpable omission or a breach of duty
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created by the law, the death so caused is the subjeet of man-
slaughter. In this case there was a duty unposed by the statute
on the prisoner to provide medical aid for his infant child, and
there was the deliberate mntention not to obey the law,—whether
proceeding from a good or bad motive is not material. The neces-
sury 1ngredient to constitute the cerime of manslaughter existed,
therefore, in this case, and for that reason this convietion ought to
be affirmed. * * * The other judges concurred. Convietion
affirmed. R. v. Downes, 13 Cox C. C. 111, 45 L. J. m. e. 8,1 Q. B. D,
8, 33 1., T. 675, 250 W. R. 278, 15 Moak. 161, 13. 195, C. 102.

(Me. Sup. Judicial Ct., 1876.) Death of Wife from Exposure.
Defendant, convicted of manslaughter, moved in arrest of judge-
ment, and excepted to the ruling on this motion and to certain
charges to the jury and refusals to charge. It was shown that
deccased was the wife of defendant, was insane, a eripple, unable
to move herself exeept by her hands, and would tear all the eloth-
ing from her body; that defendant kept her confined in a very
open cold room m the house, day and night, with nothing to sleep
on but husks and rags in filthy condition, with no covering bhut a
piece of canvas from Jan. 18 to I'eb. 9, 1875, with no fire or other
artifieial heat to warm the room. and with one hght out of the
window; that in this condition she was found by the neighbors,
badly frosted, discolored, and affected with gangrene, of which
she soon after died. DBARROWS, J. * * * The defendant
objects to the first ecount, because he sayvs it eontains no allegation
that the condition of s wife, her necessities, and the facts alleged
in that count as constituting the erime of manslaughter were known
to him. 'The count alleges the relation whiceh he sustained to the
deccased, his duty to provide for her nececessities, her own inca-
pacity and his ability to do it, and that he did ‘‘feloniously and
wilfully negleet and refuse to provide necessary clothing, shelter,
and protection from the cold and inclemeney of the weather’ for
her from the 19th dayv of January to the 9th day of February, the
consequent sickness and death of the wife, and manslaughter by
the defendant ‘‘in the manner and by the means aforesaid.’’ The
objection is not sustained. The allegation of a wilful and felonious
negleet and refusal to perform the duties devolved upon him by
law in the premises of itself imports an allegation that he knew
the necessities of his wife and the essential facts alleged in the
count. * * * If was not neccessary to allege nor to prove that
the defendant knew from day to day the effect whieh his brutal
neglect was producing. If such knowledge could have been brought
home to him, he should have bheen charged, not with manslanghter,
but with murder. * * * TFor further illustration of the doectrine
that manslaughter may he committed by a negligent omission of
duty, see R. v. Marriott, 8 Car. & P. 425; R. v. Edwards. Id. 611;
R. v. Lowe, 4 Cox C. C. 449 [§11]; R. v. Plummer, 1 Car. & XK.
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600; Nixon v. P, 2 Seam. 269. * * * Affirmed. S. v. Smith,
6> Me. 257, F. 213.

(Eng. C. C. R, 1893.) Neglecting Helpless Aunt. Defendant,
an unmarried woman of 30 or 40 years, without oceupation or
means of her own, was convieted of manslaughter for the death
of her aunt, who had a small imcome, with which she provided for
herself and defendant, who alone lived with her. Deceased was
found half dressed, recliming partly on her bed and partly on the
eround; and the post mortum disclosed that she had been dead
several days when diseovered, and probably died of gangrene in
the leg, from whieh she must have been unable to attend her
wants for several days before death. Defendant lived m the house
all this time, and took and lived on the provisions furnished by
the tradesmen on the means of her aunt, yet gave no notice to the
neichbors of her aunt’s condition or needs, nor attended her; and
exhaustion from want of food and drink apparently hastened it
it did not cause the death. In the eourt below and here 1t was
contended for the prisoner, that no legal duty required her to pro-
vide food or attendance for her aunt, and such duty can arise only
from contract, common law, or statute. LORD COLERIDGI, C.
J. We are all of opinion that this convietion must be affirmed. It
would not be correet to say that every moral obligation mvolves a
legal duty; but every legal duty 1s founded on a moral obligation.
A legal ecommon law duty is nothing else than the enforeing by
law of that whieh is a moral obhigation without legal enforecement.
There ean be no question in this case that it was the elear duty of
the prisoner to impart to the deeeased so much as was necessary to
sustain life of the food whieh she from time to time took In, and
which was paid for by the deceased’s own money for the purpose
of the maintenance of herself and the prisoner; 1t was only through
the instrumentality of the prisoner that the deceased could get the
food. There was, therefore, a common law duty 1mposed upon the
prisoner which she did not discharge. Nor can there be any ques-
tion that the failure of the prisoner to discharge her legal duty at
least accelerated the death of the deceased, if it did not netually
cause it. There is no case direetly in point; but i1t would be a slar
upon and a discredit to the administration of justice in this country
if there were any doubt as to the legal prineiple, or as to the present
case bemg within it. The prisoner was under a moral obligation
to the deeecased from which arose a legal dutyv towards her; that
legal duty the prisoner has wilfully and deliberately left unper-
formed, with the consequence that there has heen an aceeleration of
the death of the dececeased owing to the non-performance of that
legal duty. It is unneceessary to say more than that upon the evi-
dence this econvietion was most properly arrived at. Hawlkins,
Cave, Day, and Collins, JJ., concurred. Conviction affirmed. R. v.
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Instan, [1893] 1 . B. 450, 17 Cox C. C. 602, 62 L. J. m. c. 86, G3
L. T. 420, 41 W. R. 368, 57 J. . 282, 13. 198.

(Tex. Ct. of App, 1889.) Failure to Volunteer Help Beyond Line
of Duty—Liability of Brakemen for Homicide by Engine. The engi
neer, fireman, and brakemen, engaged in operating an engine on the
IIOllbtUll, i, & W, 'T. Ry., were jointly indieted for negllgult homi.
cide, 1 running the eneine and tender backwards over and killine a
child on the track, without ringing the bell, blowing the whistle,
giving any warning, or looking {o see 1f any person was in danger,
The ln-ahelnen only were tried, were convieted. and appeal. Wi
SON.J. % % % Ax we view the evidenee and the law applieable
thu'uto, this convietion is not warranted. These appellants were
brakemen., They had no control whatever of said engine and tender.
They were riding upon the same for the purpose merely of perform-
g their speetfie duties as brakemen, which doties had no connee-
tion with, or retation to the homicide. It was the exclusive duly of
the engineer and fireman to operate the,engine carvefully; to look
out for obstructions on the track; to give signals of danger when
necessary.,  With these duties appellants were in no wayv eoncerned,
They had no right to start the eneine in motion, to blow the whistle,
to ring the bell, to stop the engine, or otherwise to control its move-
ments.  They performed no act which comnected them with the
death of the child. It is only for a supposed omission of duty on
their part that they have been convieted of negligent homieide.

They omitted to look out for obstructions on the track. They micht

have seen the child in time to save its life, hut they omilted to see
him; or, if they did see him. they omitted to stop the train, or o
signal the engineer to stop it.  Were these omissions criminal, with-
in the meaning of the statute defining neelicent homicide?  We
think not; beeause to eonstitute eriminal negligenee or ecarelessness
there must be a violation of some duty nmposed by law, direetly or
imphiedly, and with whieh duiy the defendant is espeeially chareed.
Mr. Wharton says: ““Omissions are not the basis of penal action,
uniess they constitute a defeet 1n the disecharge of & I‘ES]]OI]Q;I]HII’L\
with which the defendant is espectally mvested. ' Whart. Ilom. § § 12

Again, this author says, in treating of omissions by those (,ll.u'uml
with machinery, ete.: “*The I‘Eq]){}llSll)l]lt}' of the defendant which
he thus fails to discharge. must be exclusive and peremptory. A
stranger who sees that unless a railway switeh is turned, or the car
stopped. an accident may ensue, is not indietable for not turning the
switch or stopping the cav. The reason for this 1s obvious. 'To

cocrce hy criminal prosccution every person to supervise all other:

persons and things. would destroy that division of labor and respon-
sibility by whieh alone business ean he safely eonducted, and would
establish an industirial eommunism by whieh private enterprise and
private caution would be extingnished. Nothing ean he effeetually
guarded when everything 1s to be guarded by everyvbody. No ma-
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chinery could be properly worked 1f every passer-by were compelled
by the terror of a eriminal prosccution to rush in and adjust every-
thing that might appear to him to be wrong, or which was wrong,
no matter how 1t might happen to appear. By this wild and irre-
sponsible interference even the simplest forms of machinery would
be speedily destroyed.”” Id. §80. * * * Reversed. Anderson
v. S, 27 Tex. App. 117, 11 8. W. 33, 11 Am. St. Rep. 189, 3 L. R. A.
644,

“‘In Violation of Law.’’

§ 12. Interpretation,

(IIng. Queen’s Bench, 1598.) If a Statute Prohibits Anything
Without Naming a Penalty, a violation of the statute is indietable,
unless the statute indicates otherwise. This was stated by the court
In & case 1n which a constable was indicted for refusing to raise a
hue and ery after a burglar at night, and denica that he was bound
to do so, because not bound to be 1n attendince at that time: but
the indictment was held good. Crouther’s Case, Cro. Lliz. 654, B. 95.

(N. Car. Sup. Ct., 1884.) Same. Parker was indicted for selling
liquor within two and one-half miles of Zion church, contrary to act
of 1883, e. 166, § 7, providing that it shall be unlawful for any per-
son to sell liquor within that distance, but providing no penalty
for violation. In §8 it 1s provided that ‘‘any person violating see-
tions four, five, and six of this act, shall be deemed guilty of a mis-
demeanor.”” Defendant contended that no prosecution counld be
maintained for violation of § 7 because of the faets above stated.
He was convieted and assigns error. ASHE, J. * % % Tf g
statute prohibit a matter of publie grievance, or command a mat-
ter of public econvenience, all acts or omissions contrary to the pro-
hibition or command of the statute. beine misdemeanors at com-
mon law, are punishable by indietment, if the statute specify no
other mode of proceeding. Arch. Cr. Law 2; 2 Iawk.. eh. 25, § 4.
There 1s no other mode of proeeceding specified in the aet; ergo, the
defendant is indietable at eommon law. Affirmed. 8. v. Parker,
91 N. Car. 650, Mi. 15.

Aces, C.v. Chapman, § 5. Abusing any statutory privilege (right to vote), is & misde-
meanor ot common taw, C, v, Silsbe«, §20; C. v. Culigghan, § 20.

(Ohio Sup. Ct., 1861.) Attempt to Rape Child Consenting.
Defendant bringing error from convietion on indietment for assault
with intent to ecommit statutory rape on a consenting child under
ten, the court discharged him; because the statutes have abolished
all ecommon law erimes, assault on a consenting party is an absurd-
ity, and the statute on this matter (probablv by inadvertent omis-
sion) covers only the completed aet. Brinkerhoff. J., dissenting,

3
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on the ground that the assent of the child was void, as held in
Hays v. P.,, 1 Hill (N. Y.) 351. Smith v. S, 12 Ohlo St. 466, 80
Am. Dee. 355, ¥. 7.

As to implied abrogution of common law offenses see § 7; and Baker v. S. (Ohio), § 7.5
AS to child’s cousent see R v. Muruin, § 28; R. v, Woodhurst, § 29,

(N. Car. Sup. Ct., 1875.) Selling Liquor Without License,
Judgment for defendant on speecial verdief. The state excepts.
SETTLE, J. * * * 'The letter of the law has been broken, but
has the spirit of the law been violated? * * * "We shall remem-
ber that the reason of the law is the life of the law, and when one
stops the other should also stop. What was the evil sought to be
remedied by our statute? Evidently the abusive use of spirituous
liquors, keeping in view at the same time the revenues of the state.
The special verdiet is very minute in its details. and makes as
strong a case for the defendants as perhaps will ever find its way
into eourt again. A physiclun preseribes the brandy as a medicine
for a sick lady, and directs her husband to get it from the defend-
ants, who are druggists. It may be that a pure article of brandy,
such as the physician was willing to administer as a medicine, was
not to be obtained elsewhere than at the defendants’ drug store.
The doctor himself goes to the defendants and directs them to lef
the witness have the brandy as a medicine for his wife. And the
further fact 1s found, which perhaps might have been assumed with-
out the finding, that French brandy i1s an essential medicine, fre-
quently preseribed by physicians and often used; and the farther
and very important fact i1s established, that in this case it was
bought in good faith as a medicine, and was used as such. After
this verdiet we ecannot doubt that the defendants aeted in good
faith and with due eaution, in the sale which is alleged to be a
violation of law. In favor of defendants, criminal statutes are
both contracted and expanded. 1 Bishop, § 261. Now unless this
sale comes within the mschief which the statute was intended to
suppress, the defendants are not guilty. * * * Judgment
affirmed. 8. v. Wray, 72 N. Car. 203, B. 366, Mi. 2009.

(Ohio Sup. Ct., 1902.) Bicycle Racing, Defendant rode a racing
bicvele at a speed of twenty miles per hour down the main street
of a village, at dusk, without bell or other alarm, leaning forward
as 1s usual in bieyele racing. Many people were about the streets;
and while so riding he collided with a pedestrian, who died of the
injuries thus received. For this homicide defendant was indicted
and convieted of manslaughter, and brings error. PRICE, J.
* % % Mo eonviet of manslaughter it 1s incumbent upon the state
to establish that the killing was done ‘‘either upon a sudden guar-
rel, or unintentionally while the slayer was in the commission of
some uniawful act.”” It 18 clear that from the faets and the
instrnetions given the jury that Barrows was not killed by John-
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son in a quarrel, nor was the killing intentional. Ilence, the latter
clause of the definition of the erime is the one to which our investi-
cation should be confined. The state was required to show that
while the killing was unintentional, it was done by Johnson while
he was in the commission of some unlawful act; and the question
arises whether the negligent act or acts of the slayer, though no
breach of any law, may be sufficient to constitute the unlawful
act designated 1n the statute? Or, is the state required to show
that he was In the commission of an act prohibited by law? At the
time of this homicide there was even no ordinance of the village
of Sciota regulating the speed or manner of riding bicyeles upon
its streets. * "™ * In our judgment the unlawful aet, the com-
mission of which gives color and character to the unintentional
killing, 1s an act prohibited by law, and that such is the natural
meaning of the term or elause when used in the parlanee of crimi-
nal jurisprudence. * * * Jf the contention of the state in this
case 18 tenable, 1t 1s not diffienlt to see how the eriminal dockets of

our courts will soon be flooded. The gross neghigence of one may
cause the death of many. * * * The position is untenable.

# % % Plaintiff in error is discharged. Johnson v. 8., 66 Ohio
St. 59, 63 N. L. 607, 90 Am. St. Rep. 564.

Compare cases under §§ 11, 23, and 40.

§ 13. Repeals and Amendments.

(Mass. Sup. Judicial Ct., 1831.) Amendment Between Act and
Trial, Indictment for disinterring a dead body Feb. 20, 1831,
contrary to the act of Mar. 2, 1815, repealed by act of Feb. 1831
(St. 1830, e. 07). Plea, nolo contendere. Motion in arrest of
judgment. SHAW, C. J. * * * It is clear, that there can
be no legal convietion for an offense, unless the aet be contrary
to law at the time 1t is committed; nor ean there be a judement,
unless the law 1s in force at the time of the indictment and jude-
ment. If the law ceases to operate by its own limitation or by a
repeal, at any time before judgment, no judgment can be eiven.
Hence, 1t i1s usual in every repealing law, to make it o] rate
prospeetively only, and fo insert a saving clause, preventing the
operation of the repeal, and eontinuing the repealed law in foree,
as to all pending prosecutions, and often as to all violations of
the existing law already committed. These principles settle the
‘present case. By the statute 1830, c¢. 57, § 6, that of 1814 was
repealed without any saving clause. The act charged upon the
defendants as an offense, was done, after the passing of the statute
of 1814, and before that of 1830. The aet cannot be punished as
an offense at common law, for that was not in forece during the
existence of the statute; nor by the statute of 1814, because it has
been repealed without any saving clause; nor by the statute of
1830, for the aet was done before that statute was passed. No
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judgment therefore ean be rendered against the defendants, on
this indietment. Judgment arrested. ©. v. Marshall, 11 Piek. 350,
22 Am. Dee. 377, B. 5, Kn, 24.

. gﬁngrless Lanlnot make innocent acts criminal by virtue of subsequent acts of others.
. 5. v. box, §2.

(Mass. Sup. Judicial Ct.,, 1840.) Repeal of Repealing Law, ¢
Indictment of five counts for seiling different liquors without a ¥
license. Verdiet, guilty. Defendant excepted that the statute i
under which he was convieted had been repealed, whereas the court
instructed the jury that it was still in force. SHAW, C. J.
¥ % % Tt is conceded to be a maxim of the common lmv, appli-
cable to the construction of statutes, that the simple repeal of a ¥
repealing law, not substituting other provisions in place of those
repealed, revives the pre-existing law. As a maxim of the com-
mon law, it was in forece here when the constitution of the common.
wealth was adopted. = * * Taking it, then, as well established
that the rules and maxims of the common law referred to in the
constitution were those which our ancestors brought with them,
and which had been, to some extent, modified and adapted to our §
condition by the legislative jurisprudence of the colonial and pro-
vincial governments, it follows that these rules and principles were
regarded as binding both upon legislators and judges in their
respective departments. A part of this system are the well known
rules of construction for the expounding of statutes, whieh are as
much a part of every statute as i1ts text. These are presumed to be
known and kept in view by the legisiature in framing the statufe;
and they must be alike regarded by Judges in expounding it, It
was further insisted in the argument that the legislature could not
have intended, when they 1epealed one license law, 1n cffect to !
re-establish anothcr But their imtentions must be ascertamed by
their acts alone, and not by evidence aliunde. We cannot possibly
know the intentions of members of the legislature. It is the will
of the aggregate body as expressed in the statutes which they pass, |
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which can be regarded as having the forece of law; any different
construction would lead to the greatest confusion and uncertainty.

The legislature are presumed to understand and intend all conse

guences of their own measures; and the only safe course is for |
courts of justice to expound the intentions of the legislature by :

their acts, and those acts eonstrued by known and established rules |
of construction. * * * On the whole, the court are of opmmnl
that the simple repeal of St. 1838, e. 157, by that of 1840, e. 1, did:
revive the second and third sections of the R. S. e. 47, and that the
provisions of those seetions were in foree at the time of the offenses
charged in the indictment, and that the convietion was richt.

Exceptions overruled. C. v. Churchill, 2 Met. 118, B. 6, C. 3.

(Miss. Sup. Ct., 1887.) Local Option FElection Before Trial
ARNOLD, J. The sale of liquors in Copiah county was regulated
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by a local act passed in 1884, and appellant was indieted and con-
victed of a violation of this statute. After the indiectment was
found, but before appellant was tried, an election was held 1n
Copiah county under the local-option act of 1886, which resulted
aoainst a sale of liquors in the county. ¥ * * The scheme pro-
posed by the local-option act is that, * * * the local-option act
shall supersede all other Jaws on the subjeet in the county., = * *
The proposition is too plain to admit of discussion, that, after the
repeal of a law, no penalty can be enforced or punishment inflicted
for a violation of its provisions, committed while 1t was in opera-
tion, unless provision be made for that purpose. Teague v. 5., 39
Miss. 516:; Cooley Const. Lim. 471, note; Bishop St. Cr. §177.

Prisoner discharged. Wheeler v. 8., 64 Miss. 62, 1 So. 632,
Aecce. S, v, Mansel, 52 S, Car. 458, 30 5 E. 481.

(N. Car. Sup. Ct., 1887.) Repeal After Sentence. Defendant
was convieted and fined $5, at the fall term, 1886, for selling liquor
within five miles of Bethel chureh, contrary to acts of 1881, c. 234,
§5, repealed by act of March 7, 1887; by which the like selling
within two miles was made indietable. IIe appeals. ‘‘The act
punished must be eriminal when judgment is demanded, and author-
ity to render it must still reside in the court. The reecent statute
has no saving clause continuing it in foree until pending prosecu-
tions are ended; and, in withdrawing the power, the act arrests
all further aection in the matter.”” Per SMITH, C. J. Prior
decisions reviewed. Judgment arrested. 8. v. Williams, 97 N. Car.
455, 2 8. E. 85, K. 34.

§ 14. ‘‘Causing Injury.”’

(Eng. Assize, 1826.) Debilitated by Drink. The deceased died
from a blow received in a fight with the prisoner; a surgeon
expressed an opinion that ‘‘a blow on the stomaech [in the state
in which the deceased was]| arising from passion and infoxication,
was calenlated to oceasion death, but not so if the party had been
sober.” HALLOCK, B., directed an acquittal, observing “‘that
where the death was oceasioned partly by a blow and partly by a pre-
disposing eircumstance, it was 1mpossible so to apportion the oper-
ations of the several causes as fo be able to say with certainty

that the death was immediatelv ocecasioned by any one of them in
particular.”” R. v. Johnson, 1 Lewin C. C. 164.

Of thi, case Roscoe remarks that it may be doubted how far this ruling of the learned
judge was correct. Roscoe’s Crim, Ev., 7th ed., 718

(Eng. C. C. R., 1858.) Negligence of Servants and Illegal Act
of Accused. DBennett was convicted of manslaughter caused by the
explosion of material collected at his place to manufaeture five-

works, eontrary to 9 and 10 W, 3, e¢. 7. COCKBURN., C. J. The



38 DEFINITION AND NATURE OF CRIME. ¢ 14,

keeping of the fireworks in the house by the defendant caused the
death only by the superaddition of the negligence of some one else.
By the negligence of the defendant’s servants the fireworks 1gnited,
and the house in which the deceased was was set on fire and death
ensued. ‘the keeping of the fireworks may be a nuisance, and if,
from the unlawful act of the defendant, death had ensued as a
necessary and immediate consequence, the convietion might be
upheld. The keeping of the fireworks, however, did not alone ecause
the death; plus that act of the defendant, there was the negligence
of the defendant’s servants. | Wightman, Williams, Willes, Jd., and
Channell, B., expressed similar views.] Convietion quashed. R. v.
Bennett, B3ell 1, 8 Cox C. C, 74, 28 1. J. m. c. 27, 4+ Jur. n. s. 1088, 7
W. R. 40, Ke. 98, M. 567.

(Eng. C. C. R, 1882,) Proof Required—DNMedical Aid. Convie-
tion of manslaughter under 31 & 32 Vie. e. 122, §37, requiring
parents to supply skilled medical attendanee for their children when
in need of it, was held erroncous on proof that the deceased child
died of smallpox, was furnished no medical attendance (his father,
the defendant being of the faith of ‘‘Peculiar People’’), and on
testimony of a physician, who did not see the child in life, that his
Iife probably would have been prolonged by medieal attendance,
hut who would not say that the death would probably have been
averted by medical attendance. There was no satisfactory evidence
to sustain the conviction. R. v. Morby, L. R. 8 Q. B. Div. 571, 51
L. J.m e 85, 46 L. T. 288, 30 W. R. 613, 15 Cox C. C. 35, 46 J. P.
4232, 36 Moak 358, F. 63.

Compare other cases on failure to furnish medical trenatment. R. v. Wagstaffe,
§11; RR. v. lwownes, §11.

(Mass. Sup. Judieial Ct., 1861.) Other Contributing Causes—
Bad Treatment. Defendant was indieted for murder. The evidenee
tended to show that the wound given bv the defendant beeame
infected with gangrene by reason of maltreatment, on which death
ensued. He was convicted of manslanghter, and excepted to the
instruction given to the jury, in substanee, that the burden of proof
was upon the government to prove beyond a reasonable doubt that
the deceased died of the wounds inflicted by the defendant, but
that this general rule required explanation in its applieation to
certain aspects of the present case; that a person who has inflieted
a dangerous wound with a deadly weapon upon the person of
another cannot escape punishment by proving that the wound was
aggravated by improper applications or unskilful treatment by sur-
geons; that if, in the present case, they were satisfied that the
wounds inflicted by the defendant were improperly and unskilfully
treated by the surgeons In attendance, and that suech treatment
hastened or contributed to the death of the deceased, the de-
fendant was not for this reason entitled to an acquittal; and that
if these wounds were unskilfully treated, so that gangrene and
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fever ensued, and the deccased died from the wounds combined
with the maltreatment, the defendant was guilty of murder or man-
slaughter, acecording as the evidence proved the one or the other.

BIGELOW, C. J. * * * ‘We have looked with care into
the authorities which bear on the correctness of the instrue-
tions given to the jury, rclating to the unskilful or improper treat-
ment of the wounds alleged to have been inflicted by the prisoner
upon the body of the deceased. We find them to be clear and uni-
form, from the earliest to the latest decisions, * * * The well
estubhshed rule of the common law would seem to be, that if the
wound was a dangerous wound, that is, caleculated to endanger or
destroy life, and death ensued therefrom, it is sufficient proof of
the offense of murder or manslaughter; and that the person who
inflicted it is responsible, though it may appear that the deceased
micht have recovered if he had taken proper care of himself, or
submitted to a surgiecal operation, or that unskilful or improper
treatment agegravated the wound and contributed to the death, or
that death was immediately caused by a surgieal operation ren-
dered necessary by the condition of the wound. 1 Russ. Crimes
(Tth Am. Ed.) 505; Roscoe, Cr. ¥v. (3d Ed.) 703, 706; 3 Greenl.
Ev. §139; C. v. Green, 1 Ashm. (Pa.) 289; R. v. lIaines, 2 Car. &. K.
368 {§ 111 8. v. Baker, 1 Jones (46 N. C.) 267, C. v. M’Pike, 3 Cush.
184,

The Principle on Which This Rule is Founded is one of universal
application, and lies at the foundation of all our eriminal jurispru-
dence. 1t 1s, that every person is to be held to contemplate and to
be responsible for the natural consequences of his own aets. If a
person inflicts a wound with a deadly weapon in such manner as to
put life in jeopardy, and death follows as a consequence of this
felonious and wicked aect, it does not alter its nature or diminish its
criminality to prove that other causes co-operated in producing the
fatal result. Indeed, it may be said that neglect of the wound or its
unskilful and improper tloatment which were of themselves con-
sequences of the eriminal act, which might naturally follow in any
case, must 1n law be deemed to have been among those whieh were
in contemplation of the guilty party, and for which he is to be held
responsible. But however this may be, it is certain that : ¢ rule
of law, as stated in the authorities above cited, has its foundation in
a wise and sound poliey. A different doctrine would tend to give
immunity to erime, and to take away from human life a salutary
and essential safeguard. Amid the conflicting theories of medieal
men, and the uncertaintics attendant on the treatment of bodily
ailments and injuries, it would be easy in manyv cases of homiecide
to raise a doubt as to the immediate cause of death, and thereby
to open a wide door by whiech persons guilty of the highest crime
might esecape eonviction and punishment. * * * Txeeptions

overrnled, C. v. Hackett, 2 Allen 136, C. 168, . 170.

Nee also cases of unexpected consequences, §§ 38-40, 81, 82,
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(Conn. Sup. Ct. of Errors, 1877.) Lockjaw from Mistreatment.
PARDEE, J. On the mght of June 11th, 1876, the accused infitcted
a severe gun-shot wound upon the arm of one March, between the
elbow and shoulder. Mareh died eleven days thereafter of lockjaw.
The prosccution claimed that death resulted from the wound; the
accused claimed that it resulted from the treatment of the case
by the attending physicians. The wound was dressed in the first
instinee by one surgeon, afterwards to the time of death by
another; these differed radically as to the manner in which the
case should have been treated. The eounsel for the aceused clmmed,
and asked the court to echarge the jury, that if they should find that
the death of March was the result or consequence of wilful mis-
management or gross earelessness on the part of the attending sur-
geons, they could not find the accused guilty of manslaughter, as
charged in the information. The eourt charged the jury, that
untless they should find that March died from a wound inflieted on
him by the aceused, as charged in the mformation, they could not
convict lim of manslaughter; but that if they should find that the
accused wilfully, and without justifiable cause, inflicted on March
a dangerous wound, from which death would be likely to ensue,
and 1f they should find also that his death did in faet ensue from
and was caused by the wound, and not from any other cause, care-
lessness and mismanagement of whatever character on the part of
the attending surgeons would be immaterial, and the treatment of
the ease by them, whatever it mayv have been, eould not avail the
accused as a defense. The jury having returned a verdiet of guilty.
the accused moved for a new tri<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>