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Abandonment & Recapture

settler only an adverse-possession claim against a later claimant
who enjoyed good title issued by the United States. The Court
rejected the notion that the settler's occupation could defeat the
United States' ability to issue an original title to the property. It
embraced the "well settled principle that the statute of limitations
does not run against a state."" Its reasoning: if the statute, and thus
adverse possession, applied, "the public domain would soon be ap-
propriated by adventurers" because "it would be utterly
impracticable, by the use of any power within the reach of the gov-
ernment, to prevent this result."'

This practical eighteenth- and nineteenth-century justification
for retaining the regal trappings of nullum tempus to protect the
frontier lands of the young American Republic has long since ex-
pired. In the first years of the Republic, the federal government
owned some 230 million acres of frontier land, more than 50% of
the then-total area of the United States,o with the government land
holdings soon to grow by another half-billion acres (to about 80%
of the then-total81 ) in 1803 with the Louisiana Purchase.82 Even be-
fore the purchase, a single trip from the seat of government at
Philadelphia to the outer reaches of the 1800 Republic took weeks.
After the purchase, such a trip required the years-long efforts of the
Louis & Clark expedition.4 The technologies available for monitor-
ing these vast tracks of undeveloped government property were little
more than horsepower, shoe leather, and eyesight, and the man-
power with which to undertake such efforts was equally limited; the

76. See id. at 670-73.
77. Id. at 673.
78. Id.
79. ERNEST C. BAYNARD, III, PUBLIC LAND LAW AND PROCEDURE § 1.3, at 4 (1986).
80. Top 10 Nation-Building Real Estate Deals, SMITHSONIAN MAGAZINE (Sept. 07, 2009),

http://www.smithsonianmag.com/history-archaeology/Top-10-Nation-Building-Real-Estate-
Deals.html (noting that from 1783 until 1803, the United States owned approximately
490,000 square miles of the 830,000 square-mile landmass of the United States).

81. BETSY A. CODY, CONG. RESEARCH SERV., 95-599 ENR, FEDERAL LAND MANAGE-

MENT AGENCIES: MANAGEMENT OF OUR NATION'S LANDS AND RESOURCES 1 (1995).
82. See BAYNARD, supra note 79, § 1.5, at 5-6.
83. As late as 1783 the journey from Boston to New York via stage coach took from a

week to ten days, a much shorter distance on well-established roads. 3 THE UNITED STATES:

ITS BEGINNINGS, PROGRESS AND MODERN DEVELOPMENT (Edwin Wiley ed., 1912). No signif-

icant East-West road was even begun until construction of the National Road began in 1806.

James M. Rubenstein, Roads, in 7 DICTIONARY OF AMERICAN HISTORY 175-80 (Stanley I.
Kutler, ed., 3d ed. 2003). The trip to the western boundary of the Republic was thus one

largely over track, trail, and forestland from Philadelphia to Pittsburgh, and then down the

Ohio to the junction with the Mississippi.

84. It took the expedition more than a year to travel merely from St. Louis to the con-

tinental divide, the western boundary of the Louisiana Purchase. The trip to the Pacific took

approximately eighteen months. See JULIE FANSELOW, TRAVELING THE LEWIS AND CLARK

TRAIL 290 (3d ed. 2003).
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entire civilian workforce of the federal government numbered only
2000-4000.85 The turn of the twenty-first century presented a rad-
ically different picture. The size of federal holdings had declined
in absolute terms to about 650 million acres (about 28% of the
country's surface area) , while the federal workforce had explod-
ed to more than 2.7 million civilian personnel, and travel time
across the country had shrunk to a matter of hours. (State
and municipal payrolls grew congruently over the period.")
Meanwhile, the means by which public servants could monitor gov-
ernment lands-photograph, video, and satellite technologies being
just three-had multiplied, and the costs of such monitoring had
plummeted. In the years since the turn of the twenty-first century
those monitoring tasks have become even easier and cheaper; any
modern citizen can gain a bird's eye view of virtually any tract of
land in the country simply by logging on to the universally availa-
ble Google Earth, among other resources.9o

Positing a modernized version of this argument, Professor
Latovick has argued that municipal centers suffer a particular chal-
lenge in monitoring and effectively employing urban parcels seized
for tax default.9 ' The technological improvements that lessen the
burden of monitoring in the countryside, though, have similar
ameliorative effect in many urban contexts; Google Earth provides
city views as well.9 2 To the extent that the challenges of monitoring

85. R.A. BROWN, THE PRESIDENCY OFJOHN ADAMS 33 (1975) (estimating "apparently
no more than two thousand" employees); FORREST MACDONALD, THE PRESIDENCY OF

THOMAS JEFFERSON 34-35 (1976) (estimating around 4000 employees, including 3000 post
office employees).

86. See CODY, supra note 81, at 1; see also ROBERT L. GLICKSMAN & GEORGE COGGINS,

MODERN PUBLIC LAND LAW IN A NUTSHELL 1, 6-7 (2d ed. 2001).
87. See U.S. CENSUS BUREAU, FEDERAL GOVERNMENT CIVILIAN EMPLOYMENT BY FUNC-

TION: DECEMBER 2007 (2007), http://www2.census.gov/govs/apes/07fedfun.pdf. For total
federal government employment figures from 1962 to 2008, see U.S. OFFICE OF PERSONNEL

MGMT., TOTAL GOVERNMENT EMPLOYMENT SINCE 1962, http://www.opm.gov/feddata/
HistoricalTables/TotalGovernmentSincel962.asp.

88. Though state and local payroll figures for 1800 are sketchy, current state payrolls
exceed 5.2 million employees, while local governments employ more than 14 million em-
ployees. See U.S. CENSUS BUREAU, supra note 87. This represents approximately four times as
many employees as there were Americans in 1800. See U.S. HOUSE OF REPRESENTATIVES,
RETURN OF THE WHOLE NUMBER OF PERSONS WITHIN THE SEVERAL DISTRICTS OF THE UNIT-

ED STATES (1801), available at http://www2.census.gov/prod2/decennial/documents/
1800-return-whole-number-of-persons.pdf.

89. See, e g., Stake, supra note 10, at 2446-48 (considering rapidly decreasing monitor-
ing costs).

90. See generally GOOGLE EARTH, http://earth.google.com.

91. See Latovick, supra note 36, at 488.
92. See generally GOOGLE EARTH, supra note 90. Most of these images are one to three

years old, well within the statutory period, and are updated regularly. See Blurry or Outdated
Imageiy: Data and Imagery, GOOGLE EARTH, http://earth.google.com/support/bin/
answer.py?answer=21417 (last updated Oct. 13, 2010). The service provides those in charge
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increase in urban environments, moreover, so too increase the
need for non-negligent management of urban properties by their
owners and the cost of owner negligence-whether the owners be
government or private. The effective abandonment of a rural plot
will not necessarily lead to the deterioration of the quality and val-
ue of surrounding land holdings. In higher-density settings,
however, neglect of disused properties can lead to rapid diminish-
ment of property values and safety in the surrounding
communities." Government failure to use, repair, sell, and even
monitor urban properties for the whole of the statutory period
could well devastate these communities, causing costs and losses to
the general public every bit as relevant as those revenues lost to the
fisc if the fall of nullum tempus were to result in adverse possession
of those properties. It is far better for a community that its gov-
ernment's neglect of its property be mitigated by occupation by
benign trespassers bent on maintaining the property, behaving like
good citizens, and avoiding the attention of negligent or distracted
public officials for the length of the statutory period. Trespassing
and occupation by persons antithetical to the good order of the
community, meanwhile, constitutes exactly the sort of danger likely
to arise from long-term neglect of government property. Such tres-
passing will of course presumably force public expenditures on
monitoring of the public property-but only remedially, after the
damage to the neighborhood has occurred; a government too pe-
nurious or incompetent to respond to the misuse of government
property even in these circumstances has no business owning such
property for any period of time. As for which type of trespassers

of monitoring a practical, cost-effective, publicly available way to stay apprised of possible
adverse-possession attempts. And, of course, access to Google hardly exhausts even the free,
publicly available tools that government can access to use and monitor its property. See, e.g.,
Brian Craig, Online Satellite and Aerial Images: Issues and Analysis, 83 N.D. L. REv. 547 (2007).

93. See, e.g., RESEARCH FOR DEMOCRACY, BLIGHT FREE PHILADELPHIA: A PUBLIC-PRIVATE

STRATEGY TO CREATE AND ENHANCE NEIGHBORHOOD VALUE 21-22 (2001),
http://astro.temple.edu/-ashlay/blight.pdf; Ayse Can, GIS and Spatial Analysis of Housing
and Mortgage Markets, 9 J. HOUSING REs. 61, 63-69 (1998), http://www.
knowledgeplex.org/kp/text -document summary/scholarly.article/relfiles/jhr_-0901 can.pdf;
see also supra notes 64-66 and accompanying text (discussing the neglect of government-owned
buildings in New York City and re-conquest and revival by squatters).

94. A government that lacks the resources or competence to monitor and provide
stewardship of public property even when such property has been actively occupied by tres-
passers who have violated the community's peace has abdicated its central obligation to
ensure public safety. Its only acceptable option in such circumstances would be to transfer
the property to the ownership of some entity capable of rendering it something other than a
bastion of disorder. A government acts with similar, if less flagrant, improvidence if it owns
so much more property than it is capable of managing that it cannot even identify its hold-
ings. Latovick argues that municipalities should not be subject to adverse possession because
"[i]n many cities the difficulty lies in identifying all municipally owned parcels and monitoring
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are likely to appear: the potential to take title by adverse possession
will provide incentives for the citizenly trespasser to invest time and
effort in occupation of the property; the lack of such incentive will
ensure that only those who have nothing to lose, and who plan to
make no investments in the property or the community, will have
any interest in invasion. This urban illustration, in fact, highlights
the myriad and serious real-world costs of continued government
abandonment of its responsibility for its properties, and of the pos-
itive contributions made by adverse possessors."

Finally, while government continues, at least in part, to resist ap-
plication of adverse-possession doctrine to its property holdings, it
has shown no reluctance to apply the doctrine to private property
for government benefit.96 This lopsided application of the doctrine
fails the simplest test of equity, and smacks not of a government of
limited authority protecting the interests of its constitutive citizens,
but of an independent plenary entity rigging the rules in its favor
in order to snap up property for its own advantage and its own
purposes.9 7 The one-way application of the adverse-possession doc-

those parcels to determine whether or not someone is encroaching." Latovick, supra note
36, at 489 (emphasis added); see also id. at 505-06 (noting potential value of overlooked
parcels as also significant). Something has gone seriously awry if a government cannot even
say what property it owns, and it has gone awry in a way that cannot help but seriously harm
the public-most likely and most emphatically those portions of the public that have to live
and work in the areas that receive the least public attention and investment. Adverse posses-
sion in such circumstances provides not an unacceptable encroachment on a competent
government's turf, but a minimal check against profound and potentially debilitating gov-
ernment failure.

95. A companion argument is that government exemption from adverse possession
must continue lest government efforts to preserve wild and conservation lands be jeopard-
ized. This claim is subject both to the objections raised to general arguments for nullum
tempus and to the critique of conservation-lands exceptions generally. See supra note 36-38. A
government that fails minimally to steward "wild lands," in the face of continuous, open,
notorious, and years-long trespass, has not achieved-or even fairly undertaken-an envi-
ronmental purpose; its claim is pretextual. A government that genuinely wishes to achieve
conserving use, but lacks the resources to provide necessary monitoring, acts responsibly
and achieves its purpose not by holding onto land it can neither conserve nor even monitor,
but rather by deeding that land to parties, such as conservation non-profits, with interests in
conserving the land, and with their good intentions secured by legal vehicles such as conser-
vation deeds or trusts. See supra note 38.

96. See, e.g., Impert, supra note 38, at 468-69. In fact, the federal government has not
even scrupled to apply adverse possession to state lands that passed to state title upon admis-
sion to the Union, overriding the state's own claims to sovereign immunity against such
adverse possession. See Block v. North Dakota, 461 U.S. 273 (1983); Washington, supra note
59, at 775-77, 790-800 (discussing Block).

97. This fundamental theoretical injustice has predictable and practical justice-
denying effects. See, e.g., Sean D. Clarkson, Breaking the Curse of Vermont's Phantom Roads, VT.
B.J., Winter 2004-2005, at 28, 30 (recounting the plight of home owners threatened with
loss of property to the state on the basis of claims based on centuries-old and centuries-
abandoned dedications of roadways to the state of Vermont). Clarkson notes that "though
public highways may be established by dedication and acceptance [in Vermont], they may



Abandonment & Recapture

trine seems particularly problematic and perverse in the United
States in light of federal and state constitutional constraints against
government taking of private property without just compensation,
constraints under which private citizens do not labor.98

C. Abandonment & Recapture Theory and the Abolition
of the Government Exclusion

Adverse possession of government property thus fits nicely with-
in the abandonment-and-recapture framework articulated in
Section I. When a government fails to perform even the most cur-
sory monitoring of its property holdings over the statutory period,
it has effectively abandoned that property. Whether the abandon-
ment arises as a result of public-servant error, public-policy error, a
mismatch between public perceptions and fiscal realities, or oth-
erwise, the effect is to remove valuable and scarce resources from
any effective use or conservation efforts and to place those re-
sources in limbo. The public is necessarily badly served by such a
development, even if the fault lies partly with the public. The ad-
verse possessor, then, does the public a number of affirmative
services. First, the adverse possessor's trespass and capture demon-
strates to the public that something significant has gone wrong in
either its or its servants design or administration of public priorities.
Second, the adverse possessor's capture of the publicly abandoned
property withdraws the property from limbo and returns it to the
property stock. In most instances, the adverse possessor will keep
her new-forged title to the property the public had abandoned and

not be discontinued in the same or similar manner," resulting in "phantom roads" disused
since the eighteenth century arising to cloud title and deprive owners of property. Id.

98. See, e.g., Kimberly A. Selemba, The Interplay Between Property Law and Constitutional
Law: How the Government (Un)Constitutionally "Takes" Land Dirt Cheap, 108 PENN Sr. L. REv.
657 (2003) (concluding that compensation ought to flow to private parties whose lands pass
to government authorities by the working of adverse possession). It is not clear that the best
course would be to reverse the one-way application of the doctrine-to allow private entities
to possess against government, but not to allow government to possess against private citi-
zens. In fact, the internal logic of this Article suggests subjecting all owners to the
consequences of their abandonment and the consequent claims of new possessors. Adverse
possession by government, though, presents significant concerns in light of the takings-
compensation obligations under which American governments work. In particular, any
grant of authority permitting government to possess adversely against its citizens must be
structured to avoid allowing government opportunistically to evade its compensation obliga-
tions simply by entering as trespasser and essentially daring property holders to eject it.
Perhaps these concerns could be assuaged by requiring government to initiate compensa-
tion proceedings each time it trespasses or regulates in a way it reasonably concludes likely
to give rise to a takings-compensation claim, and by tolling the adverse-possession period in
all cases in which government fails to initiate such proceedings.

SPRING 2011 ] 589
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will put it to her own productive or conservational uses, thus (pro-
portionally) invigorating the local economy or environment. In
these cases, especially in circumstances in which the public claim
has been long ignored and the private reliance upon settled expec-
tations has been extensive, the result will do basic justice to all
parties and will thwart opportunistic and improvident disruptions
engineered by public officials in search of transitory accumulations
to the public fisc." In some instances, the public-shocked awake
to its own or its servants' errors by the loss of the property-may
determine that the uses for which the property had initially been
held, though abandoned, must be recovered, and may therefore
find itself re-purchasing the adversely possessed lands from the
new owner so as to complete the long-forgotten purpose. In this
hypothetical instance, the cost of condemnation will constitute the
fee owed to the adverse possessor for exposing and effectively
obliterating the policy or personnel problems that had so long
stymied the property's intended public purpose.

Government, though, does not acquire only complete items of
property. It also acquires from private individuals specific incidents
and attributes of property ownership that constitute less than the
whole interest in an item of property, as by zoning regulations.
Similarly, it acquires liberty interests from individuals both by regu-
lation and by civil and criminal statute. The next section considers
whether, having swept aside the maxim of nullum tempus in the con-
text of complete property interests, governments would advance
the public interest and the cause of good government by introduc-
ing an analogue to adverse possession into its application and
enforcement of laws and regulations that impinge upon citizens'
property and liberty interests.

III. PUBLIC ADVERSE POSSESSION OF PROPERTY AND LIBERTY

INTERESTS TAKEN BY GOVERNMENT RESTRICTION

As Section I demonstrates, the fundamental virtue of adverse
possession is that it provides a practical means of identifying the
effective abandonment of scarce resources, and awarding the
abandoned resources to the parties who both demonstrated the
abandonment and identified themselves as parties committed to
returning the property to either productive or conservational uses.

99. See, e.g., Clarkson, supra note 97, passim (discussing Vermont's attempts to seek for-

feiture of private property based on public roads platted in the eighteenth century, which

were soon-thereafter disused and forgotten).

[VOL. 44:3590
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Section II then considered the wisdom of freeing adverse-
possession doctrine from the historical anomaly of nullum tempus
occurrit regi and applying it to government-held property.

Acceptance of these propositions provides a basis for yet more
valuable applications of the adverse-possession doctrine. In the
modern state, vast government effort flows to the regulation of
citizens' activities both business and personal. Each such re-
striction, whether regulatory or statutory, works a positive or
negative restriction on citizens' property or liberty interests, even
though it falls shy of the complete acquisition of any given article
of property.

Since the founding of the Republic some theorists have em-
braced a concept of property broad enough to include such
attributes of property ownership (which may be referred to as
"property interests," as distinct from complete property ownership
itself) and of individual liberty (i.e., liberty interests). o Many oth-
ers hesitate to define property so broadly.'o' Whether directly or by
analogy, however, an expanded conception of the doctrine of ad-
verse possession can play a role in the monitoring, moderation,
and mitigation of government acquisition of these property and
liberty interests from its citizens quite similar to that played in the
complete property-ownership context in the following manner. By
passing enactments that restrict liberty or property interests, gov-
ernment arrogates those interests to itself. Having done so, it obliges
itself to stop citizens from, as it were, trespassing on the interests that
it has formally claimed as its own and from which it has excluded
them. If government properly monitors the boundaries of its claim,
and regularly "ejects" or prosecutes "trespassers" (in the form of citi-
zens who violate the enactment by asserting their property or liberty
interests), then government thereby fulsomely "uses" its restrictions,
maintaining a viable claim to them. If, on the other hand, govern-
ment fails to patrol the boundaries of some given restriction over
an appropriate period, while citizens pervasively, openly, and

100. See, e.g., James Madison, Property, NAT'L GAZETTE (Phila.), Mar. 29, 1792, reprinted

in 1 THE FOUNDERS' CONSTITUTION 598 (Philip B. Kurland & Ralph Lerner eds., 1987)

("[Property] [i]n its larger and juster meaning ... embraces every thing to which a man may
attach a value and have a right; and which leaves to every one else the like advantage."); John Mar-
tinez, Wrongful Convictions as Rightful Takings: Protecting "Liberty-Property," 59 HASTINGS L.J.
515 (2008) (arguing that the inextricable link between liberty and property compels com-
pensation in wrongful convictions); Loren A. Smith, Life, Liberty & Whose Property?: An Essay
on Property Rights, 30 U. RICH. L. REV. 1055, 1056, 1063-64 (1996) (equating property rights
with civil liberty).

101. See, e.g., Steven Semeraro, Sweet Land of Property?: The History, Symbols, Rhetoric, and
Theory Behind the Ordering of the Rights of Liberty and Property in the Constitutional Lexicon, 60 S.C.
L. REV. 1, 7-9 (reviewing varying interpretations of the relationship between liberty and
property interests).
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notoriously trespass on government's claim to have restricted their
access to the property or liberty interest, then government will
have effectively abandoned its restriction, and thus its claim to the
relevant property or liberty interests. As in the more traditional
adverse-possession context, the abandoned interest then passes to
the hands of the trespassers-turned-new-owners-in this case, the
general public.

Significant benefit would flow from adapting adverse-possession
doctrine in this manner. Along with the massive expansion of gov-
ernment personnel detailed above'02 has come a concomitant
expansion of just the sort of restrictions of property and liberty in-
terests that this adverse-possession expansion is designed to target.
The Federal Register has famously grown to nearly 3 million pag-
es; 03 the federal criminal code grows relentlessly and explosively;04

state regimes have grown similarly.'05 Employing adverse-possession
doctrine as a moderating influence, one capable of pruning back
some of the more extravagant, unwieldy, or unintended-and at all
events widely ignored-manifestations of this restrictive under-
growth, will result in a significant decrease in sporadically and
haphazardly (if not willfully or maliciously) deployed government
restrictions on citizens' behavior.1 6

This proposed expansion of the doctrine proves rather less radi-
cal than it may initially appear. A trespasser may already earn
property interests less than that of complete ownership by means
of prescription, which is essentially adverse possession of easements
and related property interests in the use (but not the ownership)
of land.'7 These easements can include easements of passage along

102. See supra notes 85-88 and accompanying text.
103. As of February 25, 2010, the Federal Register totaled more than 2.9 million pages

excluding indices and "sections affected" lists. See OFFICE OF THE FEDERAL REGISTER, FEDER-
AL REGISTER PAGES PUBLISHED ANNUALLY (2008), http://www.1lsdc.org/attachments/
wysiwyg/544/fed-reg-pages.pdf.

104. See, e.g., ABA, THE FEDERALIZATION OF CRIMINAL LAw 7-11 (1997) (indicating that

nearly half of federal criminal statutes have been enacted in the past thirty years); WilliamJ.
Stuntz, The Pathological Politics of Criminal Law, 100 MIcH. L. REv. 505, 514 (2001) (noting
that 183 federal offenses were included in the title on federal crimes in 1873, but that this
figure rose to over one thousand by 2000, with total federal offenses estimated at over three
thousand).

105. See, e.g., Stuntz, supra note 104, at 513-14 (showing massive growth in state crimi-
nal codes); see also Darryl K. Brown, Democracy and Decriminalization, 86 TEx. L. REv. 223, 224
n.3 (2007) (cataloging articles demonstrating comprehensive criminalization of conduct).

106. See infra Part IIA (detailing burdens arising from inconsistent and arbitrary regu-
lation); infra Part III.B (detailing the injustice arising from occasional prosecution of largely
dormant criminal statutes).

107. See generally STOEBUCK & WHITMAN, supra note 1, § 8.7, at 451-57 (citing Truc v.
Field, 169 N.E. 428 (Mass. 1930) (easements by prescription)). Prescriptive easements are
earned not when "the claimant occupies or possesses the disseisee's land," as in adverse

592 [VOL. 44:3
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certain strips of another's property (thus forbidding the property
owner from foreclosing the route of passage); easements of light
and air that flow in across another's property, or of view across an-
other's property (thus forbidding the property owner from building
in ways that obstruct the flow or the view); and related easements.'as
Conversely, underlying property owners can also adversely possess
easement interests held by others in their property.1 " With nullum
tempus retired, government will be subject to the adverse possession
not only of complete property interests, but of easements and
other use rights as well.

When private parties-and sometimes government-acquire
such interests they do so by purchase or transfer of individual in-
terests. Government, though, has an additional mechanism
available to it. When a zoning authority restricts building to a cer-
tain height, or requires setbacks of a certain distance, or limits the
footprint of building area permitted on a plot of land, it has essen-
tially obtained for itself an easement in the underlying property to
the extent of the restriction.110 With nullum tempus swept away, it
follows that easements taken in this manner should also be amena-
ble to adverse possession by underlying property owners. The
interesting question then becomes on whose behalf and by whose
efforts this "regulatory" adverse possession should occur. If treated
as an individual easement in every piece of property to which it
applies, the zoning regulation should be amenable to defeat by
each property owner for her own benefit; long disuse of the
zoning-regulation-based easement by the government (i.e., aban-
donment), combined with active trespassing on the easement by an
individual property owner (e.g., by building higher than the height
restriction or in front of the set-back) over the prescriptive period
would result in adverse possession by recapture of the easement
(or the relevant portion thereof) by the trespassing underlying
owner herself.

Zoning regulations are not, however, or are not only, individual
easements in each affected piece of property. They are also general

possession proper, but when "he makes some easement-like use of it ... for the period of
the statute of limitations," earning "rights that correspond to the nature of [the] use." Id.

§ 8.7, at 451.
108. See id. § 8.1, at 435 (easements for driveways, roads, rail lines, walkways, etc.); see al-

so Thruston v. Minke, 32 Md. 487 (1870); Stanton v. T.L. Herbert & Sons, 211 S.W. 353
(Tenn. 1919) (negative easements).

109. See, e.g., Rabinowitz v. Goldstein, 78 N.Y.S.2d 882, 883 (Sup. Ct. 1948).
110. Actually, zoning restrictions most resemble negative easements. See STOEBUCK &

WHITMAN, supra note 1, § 8.1, at 439-40 (describing negative easements). "Easement" is
used in the text for brevity's sake.

SPRING 2011]1 593
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regulations designed to affect an entire class of property."' It might
be argued, then, that the (or an additional) proper mechanism for
the adverse possession of the property interests asserted by gov-
ernment through zoning restrictions would be adverse possession
by the public on behalf of the public. In this model of adverse pos-
session, broad, persistent and open violation of a restriction by the
regulated public, coupled with administrative quiescence, would
result in abandonment of the restriction by that authority and ef-
fective return of the property interest to the public against whom
the restriction had previously applied.

This "group model" of regulatory adverse possession similarly
proves less radical than it may initially seem. Adverse possession of
property interests by the public as a result of collective activity al-
ready exists in American property law in the form of public
prescriptive easements.'12 Moreover, the model would merely adopt
and regularize waiver rules that have already developed in the con-
text of "private zoning" (which arises, for example, in places such
as subdivision developments) "3 for application to public zoning
and related regulatory regimes."' (Adopting the individual model
as well would regularize and provide a firm legal footing for equi-
table doctrines of estoppel and laches that have been applied
intermittently in both public and private zoning contexts."') The
current state of the law in these areas, and its applicability as a
foundation for the development of rules for adverse possession of
property and liberty interests taken by government regulation, are
addressed in Section III.A. below.

With regard to criminal statutes, meanwhile, this expansive vi-
sion of adverse possession both resembles and incorporates the
insights of the doctrine of desuetude, by which courts may refuse

111. See id. § 9.11, at 575 (quoting Katobimar Realty Co. v. Webster, 118 A.2d 824 (N.J.
1955)).

112. See genemaUy RESTATEMENT (THIRD) OF PROPERTY: SERVITUDES § 2.18 (2000) ("The
public may acquire servitudes by . .. prescription.... [T]he right to use the servitude bene-
fit extends to the public at large.").

113. See infra Part IIIA.1 (discussing restrictive covenants and waiver doctrine as applied
to restrictive-covenant enforcement).

114. Applying adverse possession to property interests acquired by government as a re-
sult of zoning regulations, and applying AP desuetude to liberty interests acquired as a result
of criminal enactments, discussed infra, can together serve as a model for applying adverse
possession to liberty or property interests acquired by government in regulatory contexts
other than zoning, and would be consistent with Dean Calabresi's expansive vision of desue-
tude as a tool by which courts might force legislatures to reaffirm or abandon potentially
obsolete legislation of all kinds. See GUIDO CALABRESI, A CoMMoN LAW FOR THE AGE OF

STATUTES 163-66 (1982). Space does not permit explicit exploration of such additional
applications in this Article, though.

115. See infra Part II.A2 (discussing the individual model and concluding that it pre-
sents unique challenges best addressed in a separate forum).
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to enforce (primarily criminal) statutes that prosecutors have long
ignored in the face of pervasive public violation." 6 Desuetude, like
adverse possession, rests on the recognition that interests can be
abandoned by neglectful claimants and recaptured by assertive new
possessors who had ostensibly been excluded from or denied the
relevant interests."' Desuetude enjoys little modem application"8

despite widespread scholarly support,"9 largely because of concerns
that its application would violate separation-of-powers require-
ments, discomfort with the indeterminate nature of the doctrine,
and difficulty in finding a constitutional locale for it.120 Developing
an adverse-possession rationale and mechanism for desuetude sig-
nificantly allays the relevant separation-of-powers concerns;
provides a ready-made set of rules, structures, and precedent by
which to govern desuetude; and de-constitutionalizes the process
of declaring a governmental withdrawal of private liberty or prop-
erty interests desuete. The history and content of the desuetude
doctrine, previous attempts to locate the doctrine in American le-
gal tradition, and the means, methods, effects, and benefits of
locating desuetude in an expanded conception of adverse posses-
sion are considered in Section III.B.

A. "Regulatory" Adverse Possession

1. Disuse and Violation of Private-Zoning Provisions

Many communities, including subdivisions and condominium
associations, established in recent decades have adopted covenant
restrictions. 2 ' These covenant restrictions serve essentially as freely
entered, contractually established zoning ordinances, setting
community standards such as limits on the acceptable uses of
property within the community (e.g., residential-use restrictions),
minimum set-backs and separations, and building footprints and

116. See infra Part III. B.
117. See infra Part III.B.1.
118. See Note, Desuetude, 119 HARV. L. REv. 2209, 2211 (2006) (noting that at present

"West Virginia alone recognizes desuetude as a valid defense" (citing Comm. on Legal Eth-
ics v. Printz, 416 S.E.2d 720 (W. Va. 1992))).

119. See infra Part III.B.1.
120. See infra Part III.B.1.
121. SeeJay M. Zitter, Waiver of Right to Enforce Restrictive Covenant by Failure to Olject to

Other Violations, 25 A.L.R.5TH 123 § 2[a] (1994). Private community restrictions have grown
in popularity in recent decades, but are not a wholly recent development. Instances of cove-
nant restrictions stretch back at least into the middle of the nineteenth century. See, e.g.,
Hanna v. Am. Nat'1 Bank & Trust Co., 639 N.E.2d 1326 (Ill. App. Ct. 1994) (acknowledging
the creation of a restrictive covenant established in 1860).
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outbuilding limitations. 22 When robustly enforced, these covenant
restrictions receive wide judicial support, though courts tend to
construe ambiguous provisions against the more restrictive and in
favor of the freer use of the land.123 When enforcement grows in-
consistent or arbitrary, however, courts stand ready to deny further
enforcement. If a community allows persistent and widespread vio-
lations of a specific covenant provision, courts will often find the
community to have waived future enforcement of the restriction. 24

If a community allows a single violation to persist overlong, it may
find itself unable to complain later under a laches theory.125 If the
specific parties complaining about a violation of a covenant condi-
tion have themselves acquiesced to other instances of that violation
that were of similar scope and were similarly susceptible to their
knowledge, they will often not be heard to complain on grounds of
estoppel. 26

These bars to enforcement arise in equity.27 As is often the case
in equity, the standards for applying the enforcement restrictions
prove somewhat indeterminate and distinctly fact-based.128 As a
general matter, however, abandonment of a covenant restriction
will be found when the restriction has been violated by a sizeable
contingent of the community in ways available to the community's
observation.1 A course of violations will result in abandonment or
waiver only of the specific restriction violated, and only to the gen-
eral extent violated. '3o Thus, for instance, a community's
acquiescence in intrusions of up to seven feet into a required 50-
foot set-back worked an abandonment of the restriction only to the
extent of the extant incursions.'3 1 It did not result in complete

122. Zitter, supra note 121, § 2[a].
123. 39 AM.JUR. 3D Proof ofFacts § 4 (1994); see also Cordogan v. Union Nat'l Bank, 380

N.E.2d 1194 (Ill. App. Ct. 1978).
124. See Connelly v. Shafer, 837 S.W.2d 344 (Mo. Ct. App. 1992); 39 AM.JUR. 3D Proof of

Facts § 16 (1996).
125. See, e.g., City of Forth Worth v.Johnson, 388 S.W.2d 400, 403 (Tex. 1964).
126. Connelly, 837 S.W.2d at 347-48.
127. See39AM.JUR. 3D Proof of Facts § 1 (1996); Zitter, supra note 121, § 2[a]. See general-

ly Preece Coal Co. v. Island Creek Coal Co., 111 F.3d 132 (6th Cir. 1997) (waiver, laches, and
estoppel are equitable defenses); Maksym v. Loesch, 937 F.2d 1237, 1247-48 (7th Cir. 1991)
(laches, generally).

128. See 39 AM.JUR. 3D Proof of Facts §§ 1, 4, 16 (1996); Zitter, supra note 121, § 2[a] at
144.

129. 39 AM.JUR. 3D Proof ofFacts § 16 (citing Landen Farm Cmty. Serys. Ass'n v. Schube,
604 N.E.2d 235 (Ohio Ct. App. 1992)).

130. See id. §§ 16,17.
131. See Hanna v. Am. Nat'1 Bank & Trust Co., 639 N.E.2d 1326, 1329, 1333 (111. App.

Ct. 1994) ("[E]very building on the south side of Deming ... violates the 50 foot setback
line from 5.61 feet to 6.78 feet.... A partial disregard of a building line restriction will not
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abandonment of the restriction so as to allow the construction
"flush to the sidewalk, with no setback remaining."1 3 2 Nor did the
community's acquiescence in the construction of some multiple-
family dwellings in the subdivision, or in the zoning for business
use of a single lot, result in the abandonment of the set-back re-
striction, or of all covenants generally. 13

Zoning regulations have been subject to some of these bars to
enforcement-but only some, and only sporadically. A zoning au-
thority may find itself estopped from enforcing a zoning regulation
when some particular and special act or omission of the authority
has caused a property owner reasonably to rely on the act or omis-
sion when violating the zoning restriction.3 It might also find its
enforcement barred by laches when the enforcing authority has
enjoyed knowledge of the relevant violation for an inordinately
long period, and has failed to act to suppress the violation. 5 In
general, though, the courts are wary of applying equity against
government at all.'3 6 They make exceptions primarily when the
zoning authority has made explicit assurances to a property owner
upon which the owner has detrimentally relied, rather than in cas-
es in which the property owner's claim arises from a demonstration
of long-standing quiescence. 3 7 Importantly, courts have rejected
claims that zoning authorities have waived their power to enforce
by acquiescence and inaction in the face of violations.'38 They have
similarly rejected any claim that authority or permission to violate
long-unenforced zoning provision can arise as a matter of right.3 9

necessarily operate as an abandonment of it altogether, where a material and beneficial part
remains.").

132. Id. at 1327.
133. See id. at 1334-35.
134. See Hollywood Beach Hotel Co. v. City of Hollywood, 329 So. 2d 10, 15-16 (Fla.

1976); 25 AM.JUR. 3D Proof ofFacts § 2 (1994).
135. 25 Am. JUR. 3D Proof of Facts §§ 2, 14 (1994); cf Cannon v. City of Durham, 463

S.E.2d 272, 274 (N.C. Ct. App. 1995) (applying doctrine of laches to a citizen's suit challeng-
ing city's purchase of land and construction of a ballpark).

136. See, e.g., Guar. Trust Co. v. United States, 304 U.S. 126, 132 (1938); Arthur E. Bon-
field, The Abrogation ofPenal Statutes by Nonenforcement, 49 IOWA L. REv. 389, 418 (1963) ("[I]t
is [generally] said that an estoppel will not run against the state."); Mary V. Laitos, Danielle
V. Smith & Amy E. Mang, Equitable Defenses Against the Government in the Natural Resources and
Envrironmental Law Context, 17 PACE ENTL. L. REv. 273 passim (2000). "[C]ourts are reluc-
tant to allow the application of equitable defenses against the government when their
application would defeat the public interest, even if the result confers an unfair advantage
onto the government.... [C]ourts generally define the public interest very broadly, making
it difficult to successfully prevail on these defenses against the government." Id. at 273-74
(footnotes omitted).

137. Compare 25 AM.JUR. 3D Proof ofFacts § 2 (1994), with id. § 14.
138. See id. § 14.
139. Id. § 3.
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Adoption of adverse-possession doctrine in the zoning-
regulation context would fill these gaps. It would provide a mech-
anism by which waiver-like arguments could be raised against the
regulating authority. As discussed above, non-enforcement of a
restriction in the face of widespread, open violation would result in
adverse-possession of the property interest (i.e., the right to violate
the restriction free of zoning-board consequence) by the relevant
regulated community, thus employing the power of the public pre-
scriptive easement in the post-nullum tempus world. 140 It would also
provide a legal (rather than merely an equitable) footing for waiv-
er theory (and possibly for estoppel and laches theories as well, if
the individual regulatory adverse-possession model were also
adopted), resulting in more robust and more predictable restraints
on enforcement following long periods of violation and non-
enforcement. Finally, it would provide clear and reliable mechanics
of enforcement by adopting the well-established elements and
mechanisms of adverse possession.

2. The Mechanics of Regulatory Adverse Possession

As discussed above, the property interests government acquires
by enacting zoning restrictions are essentially easements.4' Adverse
possession of easements and other use interests in property is
called prescription,' and proceeds by elements slightly modified
from those of standard adverse possession to fit the use-right con-
text.'4 3 To find transfer of a property interest by prescription, courts
look primarily for "actual, open, notorious [and] hostile ... use" of
the property interest; the "continuous" and "exclusive" elements
have diminished and modified meanings consistent with the use-
right objects of prescription.1'

In the prescription context, the actual use required is use of the
kind for which the easement will be established (or, alternatively,
use which renders impossible an easement-holder's use of that
easement) .145 Would-be adverse possessors of property interests that
the government assumes by zoning restriction will show actual use

140. See supra note 112 and accompanying text (discussing the public adverse-possession
model and the public prescriptive easement).

141. See supra note 110 and accompanying text (discussing the easement nature of zon-
ing restrictions).

142. See supra note 112 and accompanying text (discussing prescription).
143. See STOEBUCK & WHITMAN, supra note 1, § 8.7, at 452, 455-56 (citing Confederated

Salish & Kootenai Tribes v. Vulles, 437 F.2d 177 (9th Cir. 1971)).
144. See id.
145. See id. § 8.7, at 452-53.
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of the restricted property interest by violating the restriction. Thus,
for instance, an adverse possessor will actually use-or rather, tres-
pass upon-a zoning restriction limiting building heights to thirty
feet by building higher than that limit.

Open and notorious use leading to prescription is essentially the
same as that leading to adverse-possession proper.14 6 Most zoning
violations will be open and notorious by nature, as with violations
of set-back and height restrictions; only those which can be con-
ducted without public visibility or public knowledge could pose any
difficulty in this regard. Thus, for instance, while a violation of a
single-family residence ordinance (setting aside the ordinance's
potential constitutional problems1 4 7 ) might create no public edi-
fice, it would be susceptible to public knowledge so long as the
unrelated residents made no secret of their relationship or of their
arrangements. If, however, the violation consisted of the installa-
tion of a forbidden septic system that the owners had installed in
the dead of night, objection should arise on open-and-notorious
grounds.

Hostility requires that the trespass occur without permission of
the record owner. 48 In the zoning context, government has made
itself the record owner of the negative easements in question by
prescribing the underlying property owners' otherwise legal and
practical uses of their property. Hostility to the record owner, then,
requires actual violation of the zoning-restriction-created easement.
Securing a variance or other formal legal sanction will foreclose
hostility. Securing a zoning permit that conforms to the re-
strictions, however, and then building beyond the permission
granted, or obtaining a permit that authorizes building in excess of
the zoning regulations would both constitute hostility.

The exclusivity requirement is substantially relaxed in the pre-
scriptive context. The trespassing user need show only that uses by
others, including the record owner, do not interfere with the tres-
passer's own actual use."'9 Prescriptive continuity is likewise relaxed;
it requires only "frequency of use ... normal for the kind of ease-
ment claimed."' Zoning violations that create a permanent
structure or physical feature-violations of height restrictions and
set-backs, for instance-or that constitute a continuing feature,

146. See id. § 8.7, at 456.
147. See id. § 9.7, at 552-54 (citing Vill. of Belle Terre v. Boraas, 416 U.S. 1 (1974)).
148. See id. § 8.7, at 453 (citing Rettig v. Kallevig, 936 P.2d 807 (Mont. 1997)).
149. See id. § 8.7, at 455 (citing Fowler v. Matthews, 204 S.W.2d 80 (Tex. Civ. App.

1947)).
150. See id. § 8.7, at 456 (citing Confederated Salish & Kootenai Tribes v. Vulles, 437

F.2d 177 (9th Cir. 1971)).
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