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CASES ON PROCEDURE.,
TrE SERIES.

- The present volume, on Code Pleading, is the seeond of a
series of case-books which the editor hopes to prepare for
the use of law students, covering the broad subjeet of Pro-
cedure. The plan contemplates separate volumes on the
following special topics:—Trial Practice, Code Pleading,
Common Law Pleading, Equity Pleading and Practice,
Criminal Procedure, Evidence, and Appellate Practice.
These books are to be prepared as separate and inde-
pendent treatments of the subjects to which they relate.
Each branch of procedure has its own subject-inatter and
its independent problems, and no advantage would result
from ergsing the lines which mark its boundaries. But

while this is so, it is nevertheless important to observe that
an adequate conception of any one of these branches ecan
be formed only by keeping constantly in mind the scope
and function of procedure as a whole. In a very true and
fundamental sense procedure is single and indivisible. Its
aim 1s to furnish a wmechanism for litigation, to supply a
means and method for applying the law in the solution of
legal controversies. One purpose runs through it all.
Pleadings are drawn to present issues for trial; trials are
had to determine issues raised by the pleadings. What the
trial demands the pleadings must give. One is the counter-
part of the other. Only in view of the trial are the plead-
ings intelligible; only by reference to the pleadings can the
scope and course of the trial be determined. And as for
the relation between procedure in nisi prius and in appellate
courts, the former is moulded to meet the requirements of
the latter and the latter is based strictly upon the founda-
tion laid by the former. Thus pleading, in its various
forms, trial practice, and appellate practice may be cor-
rectly viewed as component parts of a highly developed SyS-
tem designed to enable parties to successfully resort to
courts of-law for the redress of grievances. Together they

A\’



Vi INntroDUCTORY NOTE

furnish a complete mechanism for the administration of the
law.

In the present series of case-books upon procedure it
1s proposed to develop the subject, so far-as possible, in
this broad and comprehensive way. KEach branch will be
treated separately, and its technical details will be fully
and carefully exhibited, but at the same time it will be the
definite aim to make each volume disclose its place and
purpose as an integral part of an articulated system. In

this way, if at all, may procedure be shown in its true
character, as a logically developed and practically efficient
means for accomplishing a very important end, instead
of a mass of arbitrary and technical rules. No method
will work well in the hands of those who lack an adequate
perspective and who fail to take a comprehensive view of
its scope and purpose. If the law schools are to turn out
men able to meet the exacting demands of a ecritical and
sorely-tried public, they must spare no effort to develop
12 their students a thorough, rational and enlightened ap-
preciation of the true function and the basie principles of
procedure. The series here proposed is an effort to supply
material to meet this need.

FpsoN R. SUNDERLAND.
University of Michigan,



PREFACE

In the present volume on Code Pleading, the editor has
aimed to present the subject, in all of its more important
features, as a complete working system of pleading. The
code has frequently been treated as the mere ‘‘antithesis”’
of common law pleading, and this has resulted in throwing
the subject completely out of balance by unreasonably ex-
tending the discussion of those elements which are ‘‘char-
acteristic’’ of the code, while unduly restricting or entirely
ignoring those principles which the code shares with the
common law. Such a method of treatment is appropriate
for a purely critical and historical study of the code, but
it does not seem adequate for a study which aims fo analyze
the code system as a well rounded body of principles suited
to the accurate and convenient presentation of iegal contro-
versies.

The student should be able to obtain a clear conception
of the system as a currently used method of procedure,
adapted to the complex demands of modern litigation. He
should understand both the theory upon which it 1s based
and the practice which has developed in its use. This re-
quires an analytical study of the code in all its important
aspects and a synthetic appreciation of the true function
of each part in producing a completely developed method.

A true historical perspective is of course essential fo a
successful study of any subject, and it i1s believed that this
has been sufficiently exhibited in connection with the ex-
amination of the various problems of pleading, but it has
been purposely made incidental rather than primary.

Annotations have been freely made for the purpose not
only of disclosing divergent views and amplifying the mat-
ter under discussion, but of furnishing a convenient body
of references to the more important decisions in the vari-

ous code states.
il
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The editor has also gathered up and presented in an ac-
cessible form the exact statutory provisions found in all
the codes upon the principal branches of the subject as an
aid to the student in making a close study of the procedure
in the particular jurisdietion in which he may be 1nterested,
and to serve as a basis for the comparison of cases from
different states.

That there 1s more-litigation over questions of pleading’
in the code.states than in those adhering to the common
law, is evident from an inspection and comparison of the
current reports. This i1s due partly to Lthe coraparative
newness of the code and partly to its inherent difficulties,
notwithstanding that the system was expected by 1ts found-
ers and generally believed by its adherents to be particu-
Jarly free from technicalities. The notion of simplicity
which tradition has associated with the code has tended to
disarm the student and to discourage the close aund pains-
taking study which was always conceded to be necessary tor
an adequate compreliension of the older systemns of plead-
ing. The editor has endeavored in this book to treat the
code as it is actually employed, to disclose both the logic
of its theory and the difficulties of its practice, for the pur-
pose of giving the student a thorough and intimate under-
standing of code pleading as both a science and an art.

EpsoN R. SUNDERLAND.

University of Michigan,

Ann Arbor.
January, 1913.
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CODE PLEADING

INTRODUCTION

SectioNn 1. Meaning oF THE TeaM ‘‘Cope PrLeapinNg.”’

Code Pleading is a term which has come into general use
to signify a certain system of pleading which was devised
and given legal effect in the state of New York about the
middle of the nineteenth century, and which has since been
adopted, with more or less modification, by the legislatures
of nearly thirty other states and the territory of Alaska.

The foundation of the system was the New York Code
of Civil Procedure of 1848. In that act of the legislature
of New York the main features of code pleading, as the
term has since been employed, were clearly set forth, and
that code served not only as the groundwork for future
legislation in New York upon the subject of procedure,
but as & model for similar legislation in other states.
Although this original code was almost immediately
amended in New York, and has, down to the present time,
been subject to constant change and innumerable modifica-
tions at the hands of the legislature, its essential character-
istics, so far as it relates to pleading, have nevertheless
persisted. The modern New York Code of Civil Procedure
1s a detailed and elaborate code of both pleading and prac-
tice, but the portion of this code dealing with pleading is
largely the old Code of 1848, with comparatively few
changes of a radical kind; so that the many decisions of the
New York courts, which during more than half a century,
have interpreted and given form to the principles of code
pleading, continue to be a vilal and comprehensive exposi-
tion of the current system of procedure under the code.

In other states many details of the original New York
code were either never adopted or were subsequently
altered, and, indeed, in every state the legislature has found
the code of procedure a favorite field for its ceaseless

activities. But the changes have rarely affected funda-
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mental principles. That these basic elements have come
unscathed through such a sea of legislative turmoil speaks
much for their inherent strength and vitality. Each sepa-
rate state has its own code, and countless discrepancies
and differences exist among them, but at bottom they all
aim to do much the same thing in much the same way.

The term “‘code’’ is used in both a broad and a narrow
sense in current American statutes. Broadly, it i1s any
compilation, in systematic form, of the laws affecting a
given subject matter. Many states have codified all their
laws, and issued a so-called ‘“code,’’ which purports merely
to embrace, in organized and systematic form, the outstand-
ing and unrepealed legislation of the state. Such a code
may include the subject of procedure, and indeed always
does so, since there is no state where the legislature has
.wholly refrained from the statutory regulation of that
branch of the law. But these ‘‘codes’’ have nothing to
do with ‘‘code pleading.’”” The Code of Alabama is a
code only in this broad sense, for that state is still sub-
stantially under the common law procedure. The same 1s
true of Tennessee, Georgia, and Virginia. Their codes are
only codified laws, and the term refers entirely to their
form and not at all to the substance of the compilation.

But in a narrower sense, as used in pleading, the ‘‘code”’
1s a particular statute or group of statutes, affecting the
isubject of pleading, copied from or modified after the New
}York Code of Civil Procedure of 1848. The ‘‘code’’ in this
sense means the ‘*New York Code of Procedure’’ in its
original or modified form. .

Of course no other state has enacted, in all its details,
the New York Code of 1848 nor any subsequent form of
that code as fashioned by the legislature of New York, so
that it sometimes becomes a difficult question, hew widely
statutes relating to pleading may vary from the New York
original and yet constitute a ‘‘code’’ in this specific sense.
An analysis of doubtful cases for the purpose of classifica-
tion would serve no useful purpose here. A large number
of states so clearly belong in the ‘‘code’’ class that no
! serious question could arise concerning them. These are
. Alaska, Arizona, Arkansas, California, Colorado, Idaho,
. Indian Territory, Indiana, Iowa, Kansas, Kentucky, Min-
. nesota, Missouri, Montana, Nebraska, Nevada, New Mexico,
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New York, North Carolina, North Dakota, Ohio, Oklahoma,
Oregon, South Carelina, South Dakota, Utah, Washington,
Wisconsin, and Wyoming. Others have some of the char-
acteristic features of the ‘‘code,’’ but not enough to clearly
constitute them ‘‘code states.”’

Code pleading relates to the principles involved in all
these codes of procedure. ‘‘The code,”’ as the term 1s
used in pleading, is not the New York Code of 1848, nor
any subsequent New York code, nor is it the code of
any particular state. ‘‘The code’’ is the generic aspeet
of the individual codes. It cannot be reduced to specific
and precise language, for the language of the different
codes often differs. One may quote from the New York
Code or from the Ohio Code or from the California Code
upon a certain point, and each may differ from the
rest. Which is the true ‘‘code?’’ Perhaps none, in
language, but perhaps all in substance. ‘‘The code’’ is
a sort of composite ideal, derived from all, but completely
embodied in none. It consists in principles, not words.
Sometimes the phraseology is almost identical in all the
codes; sometimes it is quite different. But underneath
the diverse language and independent of the identical
plhrases, common principles run through these various
codes, and 1t 1s these which constitute ‘‘the code’’ which
the pleader must study. It cannot be denied that differ-
ences 1n wording cause many differences in decisions, and
many cases arising under one code may be inapplicable
under another. Such diserepancies and inconsistencies are,
however, only incidental, and they lie on the surface of the
subject. They tend to confuse the student of ‘‘the code’’
by causing cases to turn upon immaterial variations. But
if one will look beyond the particular to the general, and
will clearly distinguish between that which is contingent
and that which 1s essential; if one will differentiate the
principle itself from the form of its conerete manifesta.
tion; in short, if one will view ‘‘the code’’ broadly as a
method designed to correct certain abuses and to produce
certain desirable results in pleading, and will consider
each particular code as merely an individualized instance
of that method ;—if one will do this, the diversities will
lose their power to confuse, and it will be possible to see
in ‘‘the code’’ a well-defined and articulated system sus-
ceptible of clase analysis.
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A study of ‘‘the code’’ in this broad and generic sense
is, indeed, essential to an adequate understanding of every
particular code. Only by a comparison of differeni indi-
vidual codes can those features which are accidental be
distinguished from those which are fundamental to the
system. The decisions themselves show how invaluable
such comparisons are, for the courts of the varlous code
states constantly refer to cases involving the interpreta-
tion of similar provisions of other codes. Kach jurisdie-
tion has developed its own precedents in pleading, but this
development has taken place in the light of the experience
of other jurisdictions. There is thus a unity running
through the cases which forms a substantial basis, and con-
stitutes a sufficient reason, for treating code pleading as
a congeries of definite principles of wide application.

SectioN 2. Tare OQccAsioN FOR THE DEVELOPMENT
or THE CoDE.

The true meaning and scope of any reform may often be
profitably investigated through a study of the causes which
brought it into being. Code pleading was distinctly and
confessedly a protest against the technicalities of com-
mon law pleading. So far, therefore, as one understands
what those technicalities were, will he know what code
pleading was intended fo be.

At the time when the code was devised, common law
pleading had already gone through a considerable process
of intelligent reform in England, but in this country much
less had been done. The system of procedure which Amer-
ica inherited from England was adopted as of the date of
the political .separation in 1776. At that time the two
nations parted company, and thereafter such changes as
took place in the laws of England were without direct effect
upon the jurisprudence of this country. For three-quar-
ters of a century after the declaration of political indepen-
dence, the states of America were too busily concerned
with financial, social and industrial problems to permit of
any great activity in the direction of reforming legal pro-
cedure. The system taken from England served well
enough, and the people manifested little inclination to take
up the burden of revision. In England, however, a vigor-
ous agitation began about 1828, and a number of parla-
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mentary commissions were appointed to investigate the law
of procedure and to suggest appropriate remedies for such
abuses as should be found to exist. As a result, parliament
passed an act 1n 1833, 3 and 4 Will. IV, Cap. 42, which pro-
vided that ‘“‘the judges of the said superior courts, or any
eight or more of them, of whom the chiefs of each of the
said courts shall be three, shall and may, by any rule or
order to be from fime to time by them made, in term or
vacation, at any time within five years from the time when
this act shall take effect, make such alterations in the mode
of pleading in the said courts, and in the mode of entering
and transcribing pleadings, judgments and other proceed-
ings in actions at law and such regulations as to the pay-
ment of costs, and otherwise for carrying inte effect the
said alterations, as to them shall seem expedient.?’

Pursuant to the authority so conferred by parliament,
the judges of the superior courts promulgated a set of
rules at the Hilary term, 1833, embodying a considerable
number of substantial changes in the common law system
of pleading. These rules elaborately set forth the cases
when 1t was proper and when improper to employ several
counts 1n the same declaration, and when' several pleas
might or might not be used; they abolished technicalities in
respect to the commencement and conclusion of pleas; they
provided a simple form for the demurrer and joinder In
demurrer; they specified and limited the scope of the gen-
eral issues in the different forms of aection; and in other
respects they sought to mitigate the rigors of the technical
rules of pleading. Later, in Trinity term, in the first vear
of the reign of Queen Victoria, some changes were made
1in these rules and a few new provisions added.

The reform thus accomplished was not sufficiently thor-
oughgoing to satisfy the public demand for simplicity in
pleading, and it served merely to pave the way for the far -
more radieal reforms of the Judicature Aet of 1873.

The agitation which resulted in the rules of Hilary
term doubtless exercised a two-fold influence upon public
senfiment in this country. It called attention to the need
for reform in pleading and it demonstrated the insufficiency
of the changes introduced by those rules. They were never
adopted 1n this country, but it became increasingly clear
that the technicalities of common law pleading were grow-
Ing obnoxious to litigants, The apparent failure of the
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English efforts at reform encouraged radical suggestions,
and a strong sentiment developed in this country toward
the total abolition of the whole common law system and
the substitution of a new system better adapted to modern
needs and modern conditions. The objections made to the
common law system of pleading were numerous, but the
more important were the following:
1. It involved an arbitrary and useless distinetion be-
tween actions at law and suits in equity.
2. The forms of action, such as trespass, trover and
assumpsit, were mere surviving remnants of an outgrown
system of writs, and the rules which defined their scope and
character were utterly technical and useless.
3. The rules as to parties were crude and inequitable.
4. The formal, elaborate and bewildering language of
the pleadings tended to obscure rather than to disclose the
1Ssues.
3. The technical distinctions between the different kinds
of pleas, and the formal requirements in regard to them,
were extremely burdensome and frequently resulted in a
miscarriage of justice.
6. Limitations upon the right to join different causes
of action in the same declaration, and restrictions upon
the right to off-set demands, multiplied litigation without
any compensating advantage.
7. The striet rule of construction applied to pleadings
encouraged techmiecal objections, and often obscured the
merits of causes.
8. The system was productive of confusion through the
common use of fietions and untrue allegations.
J 9. By means of the broad general i1ssues defendants
were enabled to conceal their real defenses.

- 10. Amendments to pleadings were not permitted with
/ sufficient liberality.

Whether or not all of these objections were well taken, it
i1s perhaps not mmportant to determine.. The system of
code pleading was proposed and adopted to meet these
and other similar faults whieh were deemed to exist in the
common law syvstem. It was adopted as a substitute for
the older system, and not as an amendment of 1t. It pur-
ported to establish a system complete 1n itself. How far it
suceeeded will perhaps appear in the course of the study
about to be made.
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SectioN 3. TaHE Revation oF Cobe PLeaping To CoMMON
L.aw anp Equiry PLEADING.

It is clear from the ‘'wording of the codes, that the object -
sought to be accomplished was the complete abolition of
the common law and equity systems of pleading, as such, :

and the substitution 1in their stead of a new and different :

system. Practically all the codes provide that the forms
of pleading in civil actions in courts of record, and the
rules by which the sufficiency of the pleadings 18 to be
determined, are those prescribed by the code. Lest this
positive statement give occasion for a possible doubt, many

of the codes go so far as to add to it the further provision :
that the forms of pleading heretofore existing are.abol-;

1shed.

Acting, as they believed, in accord with this evident in-
tention of the legislature, many judges attempted to treat
the code as a unified, complete and exclusive system of
pleading, which was to be viewed as entirely sufficient 1n
itself without reference to any of the principles of plead-
ing whieh had been developed throughout the long history
of the common law. Under this conception of the code 1t
was held to be not only useless, but, in fact, confusing and
misleading, to attempt to interpret the code in the light of
{he systems which it had displaced.

The following extract from the opinion of Justice ALLEN,
in Bush v. Prosser (1854), 11 N. Y. 351, well illustrates this
view.

‘“The legislature, by the same act, also abolished all
forms of pleading theretofore existing, and provided that

thereafter the forms of pleading in ecivil actions in courts

uiffirr

of record, and the rules by which the sufficiency of the |

pleadings were to be determined, should be those preseribed

by that act. (§140.) So complete and thorough has been
the departure from the former rules and forms of plead-
ing, that it is hardly safe to rely upon analogies derived
from that system in giving practical effect to the new.
Based as the new is upon an entirely different theory, and
having professedly different ends to accomplish, it is bet-
ter, with a view to carry it out in its spirit, to consider it,
as 1t 1s 1n truth, an entire new theory, to be construed and
carried into effect according to its terms, and upon princi-
ples peculiar to itself. Difficult as it may be for a mind
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trained to the logical and truly scientific rules of pleading
under which justice has so long been administered in states
and countries in which the common law has had sway, to
cast aside all the rules which have been supposed to be
founded in wisdom, and in practice to have accomplished
a good purpose, for a new and confessedly imperfect
scheme, 1t is safe to say that it must be done in order to
give effect to the provisions referred to, and to give the
system a fair trial; and that less injustice will be done in
that way than by attempting to engraft the new upon the
old, which can only be done to the prejudice of both.”’

On the other hand, the difficulty, if not the impossibility,
of a sudden and complete abandonment of all the rules by
whieh pleadings had been drawn and interpreted for centu-
ries, compelled other judges to take a less radieal view of
the 1nnovations of the code. It appeared to them that the
primary objeet of all pleading was essentially the same, no
matter what forms 1t took, and that the fundamental princi-
ples 1n accordance with which judicial controversies were
to be laid before courts must inhere in the nature of the
controversies themselves. The faets upon which litigating
parties relied must be elearly and freely presented to the
court, no matter what system of pleading was emploved,
and the points of difference between contending litigants
must be exhibited. To do this reguired an exact use of
language, a logical arrangement of allegations, a clear
drawing of i1ssues. No system of pleading could do away
with the necessity for these things; therefore, why assume
that the legislature mtended to destroy at a blow the results
of generations of labor bestowed upon the art of attaining
these indispensible ends?

The opinion of SamueL L. SELDEN, one of the justices of
the Supreme Court of the state of New York, in Knowles
v. Gee (1850), 8 Barb. 300, 4 How. Pr. 316, is an excellent
1llustration of this view of the code. In the course of the
opinion he says:

‘It cannot be denied that the legislature, by adopting
the forms of pleading heretofore in use in the courts of
chancery, has given unequivocal evidence of a preference
for those forms over those of the common law.

‘““On the other hand, the abolition of the only court in
which those forms were used, the transfer of their juris-

diction to the courts of common law, and the retaining of
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the forms and modes of trial peculiar to the latter, forbids
the conclusion, that it was intended to subvert the entire
aystem of rules whieh prevailed in the common law courts,
and to substitute those of the obnoxious court of chancery.

‘‘In continuing two systems of jurisprudence, therefore,
administered under different forms by different tribunals,
and resolving them into one, it became indispensable to
borrow something from each, and the object of the legisla-
ture seems to have been, to select from both that which was
most valuable, rejecting in each those portions which expe-
rience had proved to be productive of inconvenience. 1t is
the duty of courts to aid in accomplishing this design, and
in doing so they must necessarily look to the evils which
existed, as well as to the means resorted to for their re-
moval. The adoption of the forms of chancery nleadings,
though not the neccessary, was the natural consequonce of
adopting that principle in chancery jurisprudence, which
recognized only one form of action for all cases. Many of
the technical rules of the common law system of pleading
may well have been considered as originating in, and con-
nected with, those distinetions between the different forms
of action which were peculiar to that law. There are, how-
ever, some of those rules whiech are so well adapted to
accomplish the end of all pleading, that I should find 1t
difficult to persuade myself that the legislature could have
intended to abrogate them.

‘*No one of the least experience in courts of justice, or
even in the affairs of life, can have failed to observe that
almost all legal controversies depend upon some one or
two points out of which the whole difficulty has arisen. A
difference upon a single point will often break up the har-
monious relations between two individuals, and lead them
into a protracted and expensive litigation. The point in
dispute may arise either upon a matter of fact, or a ques-
tion of law, but, that once settled, the whole controversy
ceases. The object of judicial proceedings is, to ascertain
and decide this disputed point; and it 1s essential to the
termination of every legal contest, that it be evolved and
distinetly presented for decision. This indispensable end
of judicial pleading was attained in different modes by the
civil and common law. The rules of the latter were de-
signed to develop and present the precise point in dispute
upon the record itself, without requiring any action on the
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part of the court for that purpose. Hence the parties were
required to plead until their respective allegations termi-
nated 1n a single material issue, either of law or of faect,
the decision of which would dispose of the case. The result
of this process was perfectly simple; but the system of
rules by which 1f was attained was necessarily artificial and
complex. If always skilfully applied, they would be sure
to produce the end desired; but it would sometimes happen
that, through ignoramce or mistake, an issue would be
formed, or a point presented, not involving the real merits
of the controversy, and a decision be thus produced con-
trary to the real justice and equity of the case. This was
the sole vice of the system; but it was sufficient to create
a strong feeling against what 1s termed special pleading.

‘““Two remedies were applied. One was a liberal allow-
ance of amendments and repleaders; the other, general
pleadings, under which parties were allowed the widest
scope 1n the proof of facts not appearing upon the record.
The latter expedient has had many advocates, but the evils
to which it tended were so obvious that it 1s now generally
condemned, and is repudiated by the code.

‘“By the civil law the parties were not required to plead
to issue, but were permitted to spread all the facts 1n detail,
constituting thelir cause of action or defense at large upon
the record; questions of law were not necessarily separated
from questions of fact, but the whole case was presented in
gross to the court for its determination.

““This system, of course, avoided the evil which attended
that of the common law, of sometimes causing the case
to turn npon some false, immaterial, or technical i1ssue; but
1t had other defects peculiar to itself. It threw upon the
courts the labor of methodizing the complex allegations of
the parties, and developing the real points in dispute.

‘““They might be aided more or less in this by the prepa-
ration of abbreviations or abstracts by the parties or their
counsel ; but this work would often be very imperfectly per-
formed, and would of course leave much to be done by the
court before it could arrive even at the real point to be
decided.

‘““There was an additional reason, too, why this system
was not adopted in the common law courts in England.
The determination of questions of law, and of fact, belong-
ing to different tribunals, it was of course, extremely con-
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venient, if not indispensable, that they should be separated
upon the record before the case was preseunted for trial.
Besides, as hittle time could be afforded at wisi: prius, to
evolve from a complicated mass of facts the points about
which alone the parties differed, the rules requiring all
1ssues to be certain and single would be sure to commend
themselves to all who were in any way concerned in the dis-
position of such cases.

‘‘On the other hand, when the court of chancery took its
rise, and began to take cognizance of judicial contest<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>