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PREFACE

A dozen years ago the present editor published a case-book
for law school use on Trial Practice. It was then a subject
unknown in the law school curriculum, and the presumptions
were perhaps, for that reason, generally thought to be against
its usefulness and practicability. But in the years that have
passed the teaching of trial practice has become a common
feature in American legal education. The once prevalent idea
that the subject was primarily local has been quite generally
dispelled, and the principles of trial practice are now seen
to be of wide application. Variations found in different juris-
dictions are mostly on minor points. The major problems,
involving the elements of jurisdiction and the correlation of
functions between judge, jury, attorney and witness, have
been solved by the different American courts along almost
identical lines. The result has been the development of a
systematic and well-ordered body of principles suited to the
needs of modern American courts of justice. Such a subject
is obviously of the highest importance to those who are being
trained to enter the practice of law, and its place in the law
school course has become secure.

It now seems desirable to take a further step in the same
direction, and to bring the subject of Appellate Practice into
the law school field. Every argument made against the teach-
ing of trial practice may be equally employed against ex-
tending the course into the realm of appellate review. But
the arguments in favor of one are equally cogent in behalf of
the other. There is the same mass of litigation over points
of practice, and the same uniformity in the fundamental prin-
ciples involved. As a matter of statistics, the subject of Ap-
peal and Error fills a larger section in the current digests
than Trials. And while local statutes play an important part
in determining the minor technical requisites for review,
there is a striking uniformity in those underlying principles
according to which appellate proceedings are instituted and
conducted in American courts. In making a general study

(iii)
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iv PREFACE.

of the subject with material gathered from many jurisdic-
tions, the essential elements necessarily become emphasized
and clarified among the incidental details and the diverse
nomenclature, resulting in a sounder appreciation of funda-
mental principles than could well be obtained from a study
of the practice of a single jurisdiction.

The editor’s earlier volume on Trial Practice has not been
incorporated in the present book, but that subject has been
entirely reorganized and rewritten. The material on Juris-
diction has been greatly extended. Legal Ethics in connection
with trial work has been treated more adequately, new sec-
tions on the Verdict and Judgment have been added, certain
topics, such as Instructing the Jury and New Trials, have
been considerably condensed, new cases have been freely used
whenever experience indicated the advisability of such
changes, and the whole subject has been annotated more lib-
erally than before.

Appellate Practice, which fills substantially half the present
volume, is doubtless more technical than the practice relating
to trials, and there is more variety and complexity in the
application of the rules. It seemed desirable, however, to
restrict the case material to the main principles involved, and
to exhibit subordinate variations and special applications in
the form of notes. This has reguired rather heavy annota-
tion, but the notes merely amplify the scope of the text or

. show its implications and limitations, without undertaking to
present exhaustive lists of authorities.

The two topics, Trial and Review, are in fact but two
aspects of a single subject. Every trial must be conducted
with a view to a possible appeal, and every appeal is based
upon the proceedings below. Reviewing cases in appellate
courts has become such common practice that lawyers must
always be prepared to carry their cases through to the highest
courts. This has greatly increased the need for teaching the
principles of appellate review, and the fact that every step
taken in either court relates immediately and vitally to the
procedure in the other, makes it almost indispensable that the
two stages of litigation be studied as counterparts of one
another. The present book is designed to develop the sub-
ject in this way as an organic whole.

Since procedural questions are likely to accompany every
kind of case as incidental to problems of liability, it is par-
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PREFACE. v

ticularly necessary in dealing with material of -this kind to
freely omit portions of the opinions when irrelevant to the sub-
ject matter in hand. Such omissions have in all cases been
indicated. But it has been the constant aim of the editor to
preserve in every case a full statement of all facts bearing
upon the procedural problem involved. These are frequently
given in the form of condensed statements by the editor, and
such statements will always be found marked by inclosing
brackets.
EDSON R. SUNDERLAND.

Law School,
University of Michigan,

Ann Arbor,

January, 1924,
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PART I.

TRIAL PRACTICE.
CHAPTER I.
JURISDICTION.
SECTION 1. JUDICIAL POWER.

SHOULTZ v. McCPHEETERS. /-

Supreme Court of Indiana. 1881. QQLL}C
79 Indiana, 3873.

EvLvLioTrt, C. J. The civil code of 1881 provides for the
appointment of master commissioners by the judges of the
circuit courts of the State, and invests them with various
powers and imposes upon them important duties. Section
419 is as follows: ‘“Whenever the office of judge shall become
vacant, or, in case of the absence of all the judges competent
to act, or whenever such judge or judges, by reason of inter-
est, is or are incompetent to act, or unable by reason of sick-
ness, such master commissioner shall have all the power of
anv judge in vacation, to grant restraining orders, injunc-
tions, writs of habeas corpus, and writs of ne exeat, and to
appoint receivers, and hear and determine all motiorfs and
matters, and make all orders concerning the same.” R. S.
1881, section 1404.

This section is in direct conflict with the letter and spirit )
of the Constitution of the State, and is utterly void.

* * * x® * * * * * *

By the express provision of the paramount law, the whole
judicial power of the State is vested in courts. Blackstone,
following Lord Coke, says: “A court is defined to be a place
where justice is judicially administered.” 3 Com. 24. Of
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2 TRIAL AND APPELLATE PRACTICE [Chap. 1

this statement it was well observed by the court, in Hobart v.
Hobart, 45 Towa, 501: ‘“But this definition obviously wants
fulness. * * * In addition to the place, there must be the
presence of the officers constituting a court, the judge or
judges certainly.” ]In legal contemplation there can not be
a court without a judge or judges. Bouvier says: “The one
common and essential feature in all courts is a judge or
judges, so essential, indeed, that they are even called the
court.”” An English book says: “In these courts the sover-
eign is supposed in contemplation of law to be always present;
or at least is there represented by the judges, whose power is
but an emanation of the prerogative.” 2 Broom & H. Com.
21. In The Michigan, etc., R. R. Co. v. The Northern, etc.,
R. R. Co., 3 Ind. 239, it was said that the terms court and
judge are generally synonymous. The predominant idea in
all the definitions of the courts and the text writers is, that a
court is a tribunal organized for the purpose of administer-
ing justice, and presided over by a judge or judges.
Webster’s definition is: ‘“An official assembly, legally met
together for the transaction of judicial business; a judge or
judges sitting for the hearing or trial of causes.” Our Con-
stitution means by the term court judicial tribunals presided
over by a judge or judges. Spction 2, of article 7, provides
that the Supreme Court shall not consist of less than three
nor more than five judges. Section 8 directs that the circuit
courts shall each consist of one judge. Section 10 declares
that the General Assembly may provide by law that the judge
of one circuit may hold the courts of another circuit, and
section 14 makes provision for justices of the peace.
Throughout all the constitutional provisions runs the con-
trolling idea that a court cannot exist without a judge. The .
Leglsrature may establish courts, but can not vest the Jud1c1al
pQwer in any other tribunals.

A master commissioner is not a court, and judicial duties
which courts only can exercise, can not be conferred upon
him. This seems so plain upon principle that the support of
authority is not needed. But authorities are not wanting.
In Hall v. Marks, 34 11l. 358, a statute was held to be uncon-
stitutional which attempted to confer authority upon the
clerk to enter judgment in actions upon written contracts
where the amount of the recovery was fixed by the contract,
and in cases where the defendant failed to appear and suf-
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Sec. 1] JURISDICTION 8

fered default. The court there said: ‘“The consideration of
the facts, and the application of the law to those facts, and
the conclusion deduced by the court from the law and the
facts constitute a judgment. The power to announce and
have enforced this conclusion has been confided exclusively
to the judiciary of our State government.” In Chandler ».
Nash, 5 Mich. 409, it was held that a statute, assuming to
confer judicial powers upon a notary public, was unconsti-
tutional and void. The court said: “This presents the naked
question whether the legislature possessed the constitutional
power to confer such jurisdiction upon the notary. The pro-
ceeding authorized by the statute first cited, for dissolving
attachments, is as clearly a judicial proceeding as the trial
of a cause in any court of the State; and the power ‘to hear
and determine’ such application under the statute, is as
clearly a judicial power as that exercised by a justice of the
peace or a judge upon the bench. It is not like a mere refer-
ence to take proof or compute amounts to be reported to a
court of record for their judicial action, but it is, ‘to hear
and determine,’ questions both of law and fact. Section 1,
art. vi, of the constitution, declares: ‘The judicial power is
vested in one Supreme Court, in Circuit Courts, in Probate
Courts, and in justices of the peace. Municipal courts of
civil and criminal jurisdiction may be established by the
legislature, in cities.” This, beyond all controversy, vests the
whole judicial power of the State in the courts and officers
named in this section, unless there be some further pro-
vision in the same constitution, conferring upon some other
court or officer a part of such judicial power, or authorizing
the legislature to confer it; and in the latter case, it can only
be possessed or conferred by such further provision ex-
pressly, or by necessary implication, which would have the
effect to take the case out of the general provision above
quoted. This must be so upon principle, or the constitution
itself must be subject to legislative repeal. It is also well
supported by authority. See 2 Story on Const., secs. 1590 to
1592 ; State v. City of Rockford, 14 Ill. 420; Gibson v. Emer-
son, 2 Eng. 173.” The views expressed in the cases cited
are in harmony with the rule long since declared by this
court. In Flournoy v. The City of Jeffersonville, 17 Ind. 169,
it was said: “Judicial acts, within the meaning of the Con-
stitution of Indiana, are such as are performed in the exer-
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4 TRIAL AND APPELLATE I'RACTICE [Chap. 1

cise of judicial powers. But the judicial power of this State
is vested in courts. A judicial act, then, must be an act per-
formed by a court, touching the rights of parties, or prop-
erty, brought before it by voluntary appearance, or by the
prior action of ministerial officers, in short, bv ministerial
acts. See Waldo v. Wallace, 12 Ind. 569, wiere the consti-
tutional provisions are quoted. The acts done out of court,
in bringing parties into court, are, as a general proposition,
ministerial acts; those done by the court in session, in adjudi-
cating between parties, or upon the rights of one in court
ex parte, are judicial acts. 3 Black. Comm., p. 25.”
* * * * * * % * * k

It is undoubtedly true, that there are many cases in which
powers in their nature judicial, may be conferred upon of-
ficers and inferior tribunals. Quasi judicial powers may be
conferred upon tribunals which are not courts in the strict
sense of the term. This is well illustrated in the case of The
United States v. Ferreira, 13 How. 40. But the section of
the statute here under examination does much more than
this; for it assumes to confer authority to exercise functions
and powers, which are purely and strictly judicial. These

can only be possessed and exercised by the courts.
* % %X %x % *x % % % X

\. ¢ ‘j BERGMAN v. KEARNEY.
.4‘"6(\ A

United States District Court for the Disirict of Nevada.
1917.

241 Federal Reporter, 88}.

In Equity. Suit by W. C. Bergman, H. B. Alfree, and
John G. Taylor, Incorporated, against W. M. Kearneyv, as
State Engineer. On final hearing. Decree for deflendant.

This is a suit brought by plaintiffs, for themselves and in
behalf of other appropriators of water from the Humboldt
river system, whose richts thereto wore acauired prior to the
approval of the present water law of Nevada. The purpese
of the suit is to procure a permanent injunction, restraining
defendant as state engineer of Neveda, from proceeling to
hear and determine any of the rights or appropriaticns of
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Sec. 1] JURISDICTION b

plaintiffs, or of any other claimant in and to the waters of
Humboldt river and its tributaries, including the Little Hum-
boldt, which were initiated and perfected prior to the pas-
sage of the Nevada Water Law, approved March 22, 1913.
In detail, the court is asked to restrain defendant from hear-
ing and determining, or from entering any order determin-
ing, such rights, from issuing to any one claiming waters of
said stream a certificate of determination, from making any
order requiring proofs of appropriation to be filed within any
fixed time, and from refusing to receive and file proofs of
appropriation from the Humboldt river, when such proof is
offered during office hours of the engineer, and accompanied
by the proper fees.
* *  J * * * ® * * *

FARRINGTON, District Judge (after stating the facts as
above). Plaintiffs take the position that they are possessed
of certain property rights in the waters of Humboldt.river,
which were perfected prior to the passage of the Nevada
Water Law of 1913, and prior to 1902, when the office of
state engineer was created; that there never has been any
general adjudication of the rights, or relative rights, of plain-
tiffs, or other appropriators, to the waters of that stream;
consequently the proposed de!crmination by defendant, being
an exercise of something more than administrative authority,
will impair plaintiffs’ vested rights, and is therefore uncon-
stitutional. The three main contentions are as follows:

* %* * * x * * * * *

Third, that the statute, beginning with section 18, and
concluding with section 58, both inclusive, and section 75,
and sections 88a and 88b, is invalid, because thereby it
sought to confer upon a nonjudicial officer judicial powers.

* * * * * * * * * *

In the recent case of Ormsby County v. Kearney, 37 Nev.
314, 142 Pac. 803, on appeal from the district court for Hum-
boldt county, the Supreme Court of this state had under con-
sideration the Water Law as enacted in 1913. The purpose
of the action was to restrain the state engineer from proceed-
ing under that statute, and the result was an order dire#ting
the district court to modify the temporary injunction, “so as
to only restrain the state engineer from maling determina-
tions which would in any wayv impair vested rights”; but
what acts of determination would impair vested water rights
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6 «~  TRIAL AND APPELLATE PRACTICE [Chap. 1

was not indicated, otherwise than as the court held that the
act was unconstitutional in so far as it authorized the en-
gineer to make decrees which were final and conclusive. The
majority of the court were of the opinion that the state, in
the exercise of its police power to prescribe laws for the
general welfare, could provide for inspection and regulation
of the waters and water courses of the state, and exercise
a superintending control over them; that the Water Law
of 1913, giving the state engineer the right to institute pro-
ceedings to determine water rights, if construed as adminis-
trative only, and not to impair vested rights, was valid; and
that the state engineer could lawfully take evidence and de-
termine water rights for administrative purposes.

In order to understand how and to what extent the court
declared the law of 1913 unconstitutional, it will be neces-
sary to examine the decision and the statute. Section 44 of
the act of 1913 in terms declares that:

“The final orders or decrees of the state engmeer, in the
proceedings provided by law for the adjudication and deter-
mination of rights to the use of the waters in this state,
shall be conclusive as to all prior appropriations, and the
rights of all existing claimants upon the stream or body of
water lawfully embraced in the adjudication, subject, how-
ever, to the provisions of law for appeals, rehearings and for
the reopening of the orders or decrees therein.”

If the proceedings were reopened, the rehearings could be
had only before the state engineer. The only appeal granted
was to the district court; but as that court, under the Con-
stitution, had and could exercise no such appellate jurisdic-
tion, the act had the effect of making the determination of
an administrative officer a final adjudication of property
rights, from which there could be no appeal. The court very
properly held the act unconstitutional in this respect.
Ormsby County v. Kearney, supra, 37 Nev. 356, 379, 384, 385,
142 Pac. 803.

* * * In the amended act, the determination is per-
mitted to have no efficiency until it is filed in the district
coutt; thereafter the division of water must be made in ac-
cordance therewith, but this division “may be stayed in whole
or in part by any party upon filing a bond in the court
wherein such determination is pending.” After the stay
bond, the order of determination seems to be shorn of all
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efficiency, except that it operates as a pleading, and may be
affirmed by the court, without trial, if no exceptions are filed.

* * * There is no appeal from the determination of
the engineer to the district court, but rather a continuation
in that court of proceedings commenced by and before the
state engineer. When he has made his determination, he:
must file it, together with the original evidence and tran-
scripts, in the district court; he must then apply to the court
to have the matter set for hearing; he must notify each
interested party, and file proof of service. The order of
determination, the statements or claims of claimants, and
the exceptions to the order will constitute the only permis-
sible pleadings, and all the proceedings thereunder are had
as nearly as may be in accordance with the rules governing
civil actions. If necessary, the court may employ experts
to investigate and report, or it may refer the case, or any
part of it, to the state engineer for further evidence or de-
termination. The proceedings culminate in a decree affirm-
ing or modifying the determination. ‘- The only appeal involv-
ing the order of determination provided for in the amended
act is from the decree of the district court to the Supreme
Court. There is no provision in the act of 1915 which de-
clares that the determination of the state engineer shall at
any time be in force and effect, save that, pending proceed-
ings in court, the water may be distributed in accordance
therewith, unless such distribution is prevented by a stay
bond.

The insistence that the proceedings provided in the statute
as amended, are tantamount to an appeal to the district court,
as authorized in the act of 1913, is not well founded. At
no stage does the determination possess any of the character-
istics of finality; it cannot be regarded as terminating be-
tween the parties litigation on the merits of the case. It
contemplates and provides for further information and tes-
timony in the district court, before a final decree can be
entered. It operates, not as a judgment, but as a pleading,
or the findings of a referee. True, it may be affirmed with-
out additional testimony, if no exceptions are filed. This is
equivalent to the taking of a decree pro confesso when the
allegations of the bill are sufficient to support the decree
asked. Simkins, Federal Equity Suit, p. 388. A similar pro-
ceeding occurs when judgment by default is taken against a
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8 TRIAL AND APPELLATE PRACTICE [Chap. 1

defendant who fails to answer in an action upon contract for
the recovery of money or damages only. Rev. Laws Nev.
§ 5236.

It is insisted that the amendments of 1915 have failed to
accomplish their purpose and that the act as amended is
still bad, in that it vests judicial power in a nonjudicial
officer. It must be admitted that the amended act imposes
duties on the state engineer which in their nature are ju-
dicial, but whether they come within the constitutional
inhibition is the question.

Section 1, art. 3, of the Nevada Constitution, reads thus:

‘“The powers of the government of the state of Nevada
shall be divided into three separate departments—the legis-
lative, the executive and the judicial; and no persons charged
with the exercise of powers properly belonging to one of
these departments shall exercise any functions appertaining
to either of the others, except in the cases herein expressly
directed or permitted.”

Section 1, art. 6, is as follows:

“The judicial power of this state shall be vested in a
Supreme Court, district courts, and in justices of the peace.
The Legislature may also establish courts, for municipal
purposes only, in incorporated cities and towns.”

It is argued that the judicial power of the state is thus
completely distributed to the courts mentioned, and conse-
quently the Legislature is powerless to create new courts,
except for municipal purposes in incorporated cities and
towns, and has no reserve of judicial power to confer on an
) executive officer.

It will be noted that a complete and perfect separation of
powers is not made by the Constitution itself. The veto
power gives the Governor a qualified ncgative on all laws
proposed by the Legislature. The Licutenant Governor pre-
sides over the Senate, and has a casting vote. Each house
of the Legislature is the judge of the qualifications, election,
and returns of its own members; and the Senate is a high
court for the trial of impeachments. Thus the Governor and
Lieutenant Governor exerveise legislative power, and the
Legislature exercises judicial power.

Again, it is only those functions appertaining either to the
judicial or legislative departments, which an executive officer
is prohibit«d {rom exercising. Apparently it is not the exer-
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cise of all judicial authority, but the exercise of that portion
of the judicial authority pertaining or belonging to the
judicial department, which is forbidden. Apt and appro-
priate language certainly could have been employed to ex-
press complete and absolute segregation, if such had heen
the design of the men who framed and adopted the Consti-
tution. It was this thought which led our Supreme Court
to say in Sawyer v. Dooley, 21 Nev. 390, 396, 32 Pac. 437,
439:

“It is the state government as created by the Constitution
which is divided into departments. These departments are
each charged by other parts of the Constitution with certain
duties and functions, and it is to these that the prohibition just
quoted refers. * * * It would be impossible to administer
the state government, were the officers not permitted and re-
cuired, in many instances, to discharge duties in their nature
judicial.”

Hence it was held that executive officers might be charged
with the duty of assessing property, and required to act as a
board of equalization; for, notwithstanding the fact that
such a board may act in a judicial capacity, the Constitution
nowhere contemplates that the judicial department, as or-
ganized by article 6, shall discharge that duty.

It is impossible to say that all acts judicial in their nature
are within the exclusive province of the judicial department
of the government. Numerous instances may be cited in
which nonjudicial officers have bceen required to exercise
functions which in a sense are judicial, and yet statutes im-
posing such duties have been held to be constitutional. For
instance, we have a railroad commission, an industrial com-
mission, a public service commission, a tax commission,
boards of equalization, and boards of county commissioners.
Not one of these bodies is a court, and yet under certain cir-
cumstances each is authorized to require the presence of wit-
nesses, to listen to evidence, to hear argument, to ascertain
facts, to apply existing law thereto, and to enter decisions
ceriously affecting the rights of individuals. Such judicial
power exercised by nonjudicial officeis is termed quasi ju-
dicial, to distinguish it from the judicial power which de-
volves upon, and may be exercised only by, the courts.

The ultimate purpose for which the adversary proceedings
=re had is a most important factor in defermining their
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10 TRIAL AND APPELLATE PRACTICE [Chap. 1

character. At the close of the chapter on Separation of Pow-
ers, section 758, in his work on the Constitution, Willoughby
says:

“There is no constitutional objection to vesting the per-
formance of acts essentially judicial in character in the hands
of the executive or administrative agents, provided the per-
formance of these functions is properly incidental to the exe-
cution by the department in question of functions peculiarly
its own.”

In Landowners v. People, 113 11l. 296, 309, it is said:

“Judicial power has never been held to apply to those cases
where judgment is exercised as incident to the execution of
a ministerial power, nor has it ever been held the exercise
of ministerial power by the courts, within the meaning of
this article, where they have been compelled to exercise a
ministerial act as an incident to the exercise of judicial
power.”

If a judicial hearing is had before a legislative body to
ascertain facts upon which to base legislation, the hearing
will be quast judicial, even though it may have been con-
ducted in strict accordance with the practice in civil cases;
it is merely preliminary and incidental to the legislative act.
It is in no sense a function properly appertaining to the
judicial department of the state government.

Again, an aggrieved shipper lodges with the Railroad Com-
mission a complaint, alleging that certain charges are ex-
tortionate, unjust, and discriminatory; interested parties are
notified; they appear; witnesses are summoned, examined,
and cross-examined ; there are arguments by the adverse par-

ies; but the Commission—and this is significant—must de-
ermine that the allegations are true, that the prevailing
ates are extortionate, unjust, or discriminatory, before it
may by order establish and fix, in lieu thereof, rates which
hall thereafter prevail. In all this there is no encroaching
on the judicial power. The authority to determine what is a
reasonable rate to be charged by a common carrier, or a pub-
lic utility, is legislative, and not judicial, in the constitutional
sense. The Constitution nowhere imposes on the courts the
duty of making such investigations and determinations pre-
paratory to and in aid of legislative acts. Hence they cannot-
be regarded as functions appertaining to the judicial de-
partment. Southern Pacific Co. v. Bartine (C. C.) 170 Fed.
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725, 773; 1daho Power, etc., Co. v. Blomquist, 26 Idaho, 222,
141 Pac. 1083, Ann. Cas. 1916E, 282.

Similarly, the Industrial Commission has been invested
with authority, and charged with the duty of hearing evi-
dence and determining the facts which must be found to
exist before any claim for compensation of injured workmen
may be allowed. .It is held that such a commission is not a
court, but an administrative body, which in the course of its
duties may decide questions of law and fact. In so doing, it
acts quast judicially, but is not vested with judicial power in
the constitutional sense. Borgnis v. Falk Co., 147 Wis. 327,
358, 133 N. W. 209, 37 L. R. A. (N. S.) 489.

Judicial power, in the constitutional sense, is something
more than authority to hear and determine; it includes the
power to decide finally and conclusively, and also power to
carry its determination into effect. Judicial power is de-
fined by Mr. Justice Miller as the—

“power of a court to decide and pronounce a judgment and
carry it into effect between persons who bring a case before
it for decision.”

See Western Metal Supply Co. v. Pillsbury, 172 Cal. 407,
412, 156 Pac. 491, 493; Muskrat v. United States, 219 U. S.
346, 356, 31 Sup. Ct. 250, 55 L. Ed. 246; District of Colum-
bia v. Eslin, 183 U. S. 62, 65, 22 Sup. Ct. 17, 46 L. Ed. 85;
Gordon v. United States, 117 U. S. 697 ; Interstate Commerce
Com. v. Brimson, 154 U. S. 447, 481, 14 Sup. Ct. 1125, 38 L.
Ed. 1047. .

In Underwood v. McDuffee, 16 Mich. 361, 368, 93 Am. Dec.
194, 196, the court said:

“No action which is merely preparatory to an order or
judgment to be rendered by some different body can be prop-
erly termed judicial. A master in chancery often has occa-
sion to consider questions of law and of fact, but no one ever
supposed him to possess judicial power. A jury in a court
of record determines all the facts in a case, but the judicial
power is in the court which enforces the verdict by judgment.
This view is very clearly explained by Kent, C. J., in Tillot-
son v. Cheetham, 2 Johns. [N. Y.] 63 (3 Am. Dec. 459),
where it was held that the sheriff himself, when presiding
over a jury of inquest, acted ministerially, because he had no
power to give judgment. * * * It is-the inherent author-
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12 TRIAL AND APPELLATE PRACTICE [Chap. 1

ity, not only to decide, but to’ make binding orders or judg-
ments, which constitutes judicial power; and the instrumen-
talities used to inform the tribunal, whether left to its own
choice or fixed by law, are merely auxiliary to that power,
and operate on persons or things only through its action, and
by virtue of it.” :

In McKnight v. Grant, 13 Idaho, 629, 637, 92 Pac. 989,
990, 121 Am. St. Rep. 287, 290, the Supreme Court of Idaho
says:

“On the other hand, section 13 of article 5 of the Constitu-
tion was never intended to prohibit other departments of the
state government than the judicial from exercising some
judicial or quasi judicial functions. We think by this pro-
vision it was rather intended to preserve to the judicial de-
partment of the state government the right and power to
finally determine controversies between parties involving
their rights and upon whose claims some decision or judg-
ment must be rendered or determination made.”

It was held, in People ex rel. Morgan v. Hayne, 83 Cal. 111,
23 Pac. 1, 7 L. R. A. 348, 17 Am. St. Rep. 211, that the
Supreme Court Commissioners of that state in reporting
facts and conclusions of law, are not exercising judicial
power.

In 1792 Congress passed an act requiring the Circuit
Courts of the United States to examine into the pension
claims of disabled velerans of the Revolutionary War, to
determine what amount of pay would be equivalent to the
disability incurred, and to certify the same to the Secretary
of War, who was to place the names on the pension list in
conformity thereto, unless he had cause to suspect imposition
or mistake, in which event he might withhold the pension
and report the case to Congress. The judges were of the
opinion that, inasmuch as their determination would not be
final, but could be suspended by an executive officer, the dua
ties imposed could not be dcemed judicial. Hayburn’s Case,
2 Dall. (Pa.) 409, 1 L. Ed. 426.

In United States v. Ferreire, 13 How. 40, 14 L. Ed. 42, the
District Judge of Florida was authorized by an Act of Con-
gress to receive and adjudicate certain claims against the
United States. His decisions allowing claims, together with
the evidence on which he acted, were to be transmitted to the
Secretary of War, and, if he was satisfied that the same were
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Sec. 1] JURISDICTION 13

legal and just, he was authorized to pay them. The Supreme
Court declared:

“The powers conferred by these acts of Congress upon the °
judge, as well as the Secretary, are, it is true, judicial in
their nature. For judgment and discretion must be exercised
by both of them. But it is nothing more than the power ordi-
narily given by law to a commissioner appointed to adjust
claims to lands or money under a treaty, or special powers to
inquire into or decide any other particular class of contro-
versies in which the public or individuals may be concerned.

A power of this descrintion may constitutionally be conferred /‘

on a Secretary as well as on a commissioner, hut is not judi-
cial in either case, in the sense in which judicial power isj
granted by the Constitution to the courtis of the United
States.”

* x * % * * *® x * *

Under our law, * * * the proceeding for the adjudica-
tion of water rights is integral; it is one; its preparatory and
initial stages are before the state engineer; the final steps are
in the district court. It is initiated by an order of the state
engineer, without waiting for controversies to arise. He
seeks no legal or equitable relief, either for himself or for the .
state which he represents. No recovery of the whole or any
part of the rights to be investigated is demanded. He sets up
no title to be established or quieled in himself or in the state;
he alleges no rights which have becn infringed or violated.
The purpose of the proceeding is to promote the public wel-
fare by regulaling the use and preventing the waste of the
waters of the state. His determination, though obtained
judicially, has none of the elements of finality and conclusive-
ness which are the sine qua mon of judicial power. As an
ascertainment of relative rights, it is not effective for the
administrative purpose of regulating and controlling distribu-
tion and diversion, until it is filed in court. Thereafier, pend-
inngr the decree, the distribution must be had in accordance
with the determination; but this mayv be prevented in whole
or in part by any one who files in the court a stay bond, the

amount of which is discretionary with the judge. The pro-

ceedings reach the court as a matter of course. No aggrieved
mimant, nor all the claimants acting in unison, have any
option in this regard. It is as much the duty of the engineer
to file his determination with the original evidence, and a
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14 TRIAL AND APPELLATE PRACTICE (Chap. 1

certified copy of all testimony on which it was based, in the
court, as it was to make investigations, measurements, and
maps, to gather evidence, or to prepare his determination.
Until it is so filed, it has no more force than the findings of a
referee. It is not a decree or judgment, in the sense that it
terminates the litigation on the merits between parties;
therefore there is nothing to appeal from. When it reaches
the court, there is no necessity for an appeal; there its prin-
cipal function is to serve as one of the pleadings. If no ex-
ceptions are filed, the court is justified in assuming that it
reasonably satisfies all parties, and a decree will be entered
affirming the order of determination. If any exceptions are
filed, there must be a trial in the district court. At the hear-
ing the court is not confined to a mere re-examination of the
record and evidence as heard by the engineer, but will in all
its proceedings follow as near as may be the rules governing
civil actions. It may require further evidence or determina-
tion from the state engineer, or a report from such experts
as it may employ to make investigations.

I am therefore of the opinion that the act of 1913, as
amended in 1915, in so far as it authorizes the state engineer
to take evidence and determine water rights for administra-
tive purposes, is not unconstitutional. The power exercised
in the ascertainment of water rights for administrative pur-
poses only is not judicial power in the constitutional sense;
nor, in so far as the engineer is authorized to take evidence
and determine water rights for the final adjudication of the
titles of various claimants among themselves, is he vested
with judicial power. What he does is merely preliminary,
the initial step in a proceeding which culminates in a final
decree by the district court; thus it is not the engineer, but
the court, which exercises the judicial power of the state of
JNevada. * * *1

1See L. R. A. 1916A, p. 425, and L. R. A. 1917D, p. 55, for notes on
the delegation of judicial power under workmen’s compensation acts.
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g WILLIAMS v. REUTZEL.
|\~  Supreme Court of Arkansas. 1895.
?0‘
60 Arkansas, 155.

BATTLE, J. On the 11th day of February, 1892, Casper
Reutzel filed a petition in the Sebastian circuit court for the
Ft. Smith district, by which he sought to compel John F.
Williams, as collector of Sebastian county, to receive certain
county warrants in payment of the county taxes assessed
against his property for the year 1881. He stated, among
other things, that he was a resident and taxpayer of the Ft.
Smith district, and the owner of certain warrants upon the
treasurer of Sebastian county. * * *

We infer from the petition, evidence, and the findings of
the court that the warrants in question were issued upon or-
ders or judgments of the Sebastian county court rendered
while it was sitting at F't. Smith. The beginning of each war-
rant with the name of the court, the term thereof, and the
time when allowed, indicates this. * * * County warrants
are not allowed by the clerk, but by the county court. Hence
the date of the allowance must have been made to show the
date of the order or judgment upon which they were issued.
L ]

In every county of this state there is and must be a county
seat. At it the county court is required to erect a good and
sufficient courthouse and jail. The county, circuit, and other
courts held for the county must sit there. There is no other
place designated by law for that purpose. The name “county
seat” indicates the object of its creation. It is, as defined by
the Century Dictionary, “the seat of government of a county;
the town in which the county and other courts are held, and
where the county officers perform their functions.” When
the county seat of a county is removed, and the needful public
buildings are made ready for the several courts holden at the
county seat and the respective officers, the next and succeed-
ing terms of the county court and the circuit court and all the
other courts for said county of superior or general jurisdic-
tion are required to be held at the new county seat.

It has often been held by this court that ‘“the meeting to-
gether of the judge and officers of a court at the place, but
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16 TRIAL AND APPELLATE DPPRACTICE [Chap. 1

not at the time fixed by law for hclding the court, was not a
court, under our constitution and law, but was a mere collec-
tion of oflicers, whose acts must be regarded as coram non
judice and void.” Dunn v. State, 2 Avk. 252; Birumlcy v.
State, 20 Ark. 77; Scctt v. Slete, 22 Ark. 369; Exr parte
Jones, 27 Ark. 319; Choplin v. Holnics, Id. 4145 Gialiom v,
Parham, 32 Ark. 687; Grimmett v. Askcw, 43 Ark. 155, 2 S.
W. 707; Neal v. Shinn, 49 Ark. 227, 4 S. W. 771. This rule
is applicable to the proceedings of a court held at a place not
authorized by law. The object of the law in both ca=es is the
same. That object is certainty, and to prevent a failure of
justice by reason of partics concerned or affected net know-
ing the time or place of holding courts. The effect, theretore,
of the failure to comply with the rule, in each case, is the
same. State v. Robcrts, 8 Nev. 239; Dalton v. Libby, 9 Nev.
192; Cooper v. Insurance Co., 3 Colo. 318; Wicks v. Luduwig,
9 Cal. 173; Witt v. Henze, 58 Wis. 214, 16 N. W, Gu9.

* * * THere an election had been ordered by the Sehas-
tian county vourt to determine whether the county scat of
Sebastian county should be removed to Ft. Smith. The elec-
tion was held, and it was thereby decided in the negative, ac-
cording to the law then in force. The county court so held
and adjudged. About one vear after this, and afici the term
at which the order was made had expired, the court at-
tempted to set aside its final order made at a previous term,
and declared that the county scat was removed from Green-
wood to Ft. Smith. It had no power or authoriiy to do so,
and the order by which it attemptied to exercize such juris-
diction was null and void; and it was so held by this court in
Patterson v. Temple, 27 Avk. 202,

At the time the orders under which the clerk issued the
warrants in question were made, Greenwood was the county
seat of Sebastian county. There wus no law authori:ing the
holding of a county court at Ft. Smith. The warrants are
consequently void.

The judgment of the circuit court is therefore reveised,
and the petiticn denied.?

2 See Mahon v. Harkreader (1877), 18 Kan. 283, where the julge,
other officers and porties meved frem the court room to a law otiiee

in the same city and tried the coser Sevier v Teal (12000, 16 Tex, 371,
where the court left the county :oat Lceause of (n inewr ien of the puslic
enemy; Selleck v. City of Jancsvilie (1805, 1oy Wieo 157, where thio

judge, jury, sheriff and attorucys went to the home of a sick witness 15
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miles away to take testimony;—in all of which the change was held
to have no effect on the jurisdiction. Funk v. Carroll County (1895),
96 Ia. 158, holds contra to last case above cited.

In re Terrill (1893), 52 Kan. 29, holds that where the judge is not
present on the first day of the term, there is no officer present capable
of exercising the judicial power to adjourn to a later day of the term,
and therefore the entire term is lost, and a session held on a later day
is without legal validity. A judgment rendered in vacation (Gamble
v. Buffalo County (1898), 57 Neb. 163) or on a legal holiday (Ilemmens
v. Bently (1875), 32 Mich. 89) is void.

y7 MUSKRAT v. UNITED STATES.
I L’G

-//Supreme Court of the United States. 1910.
219 United States, 346.

DAY, J. These cases arise under an act of Congress under-
taking to confer jurisdiction upon the court of claims, and
upon this court, on appeal, to determine the validity of cer-
tain acts of Congress hereinafter referred to.

<Zhe first question in these cases, as in others, involy

jurisdiction of this court to entertain the proceeding, and
that depends upon whether the jurisdiction conferred is with-
in the power of Congress, having in view the limitations of
the judicial power, as established by the Constitution of the
United States.

Section 1 of article III of the Constitution provides:

“The judicial power of the United States shall be .vested
in one Supreme Court and in such inferior courts as the Con-
gress may, from time to time, ordain and establish.”

Section 2 of the same article provides:

“The judicial power shall extend to all cases, in law and
equity, arising under this Constitution, the laws of the United
States, and treaties made, or which shall be made, under
their authority ; to all cases affecting ambassadors, other pub-
lic ministers, and consuls; to all caces of admiralty and mari-
time jurisdiction; to controversies to which the United Stales
~hall Le a party; to controversies between two or more states;
i ¢*ween a state and citizens of another state: between citi-
zens of different states; between citizens of the suame state
(laiming lands under grants of different states, and hetween
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18 TRIAL AND APPELLATE PRACTICE [Chap. 1

a state, or the citizens thereof, and foreign states, citizens, o1
subjects.”
] * $ * L ] L | * . .

It therefore becomes necessary to inquire what is meant by
the judicial power thus conferred by the Constitution upon
this court, and, with the aid of appropriate legislation, upon
the inferior courts of the United States. *“Judicial power,”
says Mr. Justice Miller, in his work on the Constitution, ‘is
the power of a court to decide and pronounce a judgment and
carry it into effect between persons and parties who bring a
case before it for decision.” Miller, Const. 314.

As we have already seen, by the express terms of the Con-
stitution, the exercise of the judicial power is limited to
“cases’” and ‘“controversies.” Beyond this it does not extend,
and unless it is asserted in a case or controversy within the
meaning of the Constitution, the power to exercise it is no-
where conferred.

What, then, does the Constitution mean in conferring this
judicial power with the right to determine “cases” and “con-
troversies.” A “case” was defined by Mr. Chief Justice Mar-
shall as early as the leading case of Marbury v. Madison, 1
Cranch, 137, 2 L. ed. 60, to be a suit instituted according to
the regular course of judicial procedure. And what more, if
anything, is meant in the use of the term ‘“controversy?”’
That question was dealt with by Mr. Justice Field, at the cir-
cuit, in the case of Re Pacific R. Commission, 32 Fed. 241,
255. Of these terms that learned justice said:

“The judicial article of the Constitution mentions cases and
controversies. The term ‘controversies,’” if distinguishable at
all from ‘cases,’ is so in that it is less comprehensive than the
latter, and includes only suits of a civil nature. Chisholm ».
Georgia, 2 Dall. 431, 432, 1 L. ed. 445, 446, 1 Tucker’s Bl.
Com. App. 420, 421. By cases and controversies are intended
the claims of litigants brought before the courts for deter-
mination by such regular proceedings as are established by
law or custom for the protection or enforcement of rights, or
the prevention, redress, or punishment of wrongs. Whenever
the claim of a party under the Constitution, laws, or treaties
of the United States takes such a form that the judicial power
is capable of acting upon it, then it has become a case. The
term implies the existence of present or possible adverse par-
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ties, whose contentions are submitted to the court for ad-
judication.”

The power being thus limited to require an application of
the judicial power to cases and controversies, Is the act which
undertook to authorize the present suits to determine the
constitutional validity of certain legislation within the con-
stitutional authority of the court? This inquiry in the case
before us includes the broader question, When may this
court, in the exercise of the judicial power, pass upon the
constitutional validity of an act of Congress? That question
has been settled from the early history of the court, the lead-
ing case on the subject being Marbury v. Madison, supra.

In that case Chief Justjce Marshall, who spoke for the
court, was careful to point out that the right to declare an
act of Congress unconstitutional could only be exercised when
a proper case between opposing parties was submitted for
judicial determination; that there was no general veto power
in the court upon the legislation of Congress; and that the
authority to declare an act unconstitutional sprang from the
requirement that the court, in administering the law and pro-
nouncing judgment between the parties to a case, and choos-
ing between the requirements of the fundamental law estab-
lished by the people and embodied in the Constitution and an
act of the agents of the people, acting under authority of the
Constitution, should enforce the Constitution as the supreme
law of the land. The Chief Justice demonstrated, in a man-
ner which has been regarded as settling the question, that
with the choice thus given between a constitutional require-
ment and-a conflicting statutory enactment, the plain duty of
the court was to follow and enforce the Constitution as the
supreme law established by the people. And the court recog-
nized, in Marbury v. Madison and subsequent cases, that the
exercise of this great power could only be invoked in cases
which came regularly before the courts for determination,
for, said the chief justice, in Osborn v. Bank of United States,
9 Wheat. 819, 6 L. ed. 223, speaking of the third article of
the Constitution, conferring judicial power:

““This clause enables the judicial department to receive
jurisdiction to the full extent of the Constitution, laws, and
treaties of the United States, when any question respecting
them shall assume such a form that the judicial power is
capable of acting on it. That power is capable of acting only
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when the subject is submitted to it by a party who asserts his
rights in the form prescribed by law. It then becomes a case,
and the Constitution declares that the judicial power shall
extend to all cases arising under the Constitution, laws, and
{reaties of the Uniled States.”

Again, in the case of Cohen v. Virginia, 6 Wheat. 264, 5 L.
ed. 257, Chief Justice Marshall, amplifying and reasserting
the doctrine of Martvry v. Madison, recognized the limita-
tions upon the right of this court to declare an act of Con-
gress unconstitutional, and granting that there might be in-
stances of its violaticn which could not be brought within the
jurisdiction of the ccurts, and referring to a grant by a state
of a palent of nobiiity as a case of that class, and conceding
that the court would have no power to annul such a grant,
said: .

“This may be very true; but by no means justifies the in-
ference drawn from it. The article does not extend the ju-
dicial power to every violation of the Constitution which may
possibly take place, but to ‘a case in law or equity’ in which a
right under such law is asserted in a court of justice. If the
question cannot be brought into a court, then there is no case
in law or equity, and no jurisdiction is given by the words of
the article. But if, in any controversy depending in a court,
the cause should depend on the validity of such a law, that
would be a case arising under the Constitution, to which the
judicial power of the United States would extend. The same
observation applies to the other instances with which the
counsel who opened the cause has illustrated this argument.
Although they shoew that there may be violations of the Con-
stitution of which the courts can take no cognizance, they do
not show that an interpretation more restrictive than the
words themselves import ought to be given to this article.
They do not show that there can be ‘a case in law or equity’
arising under the Constitution, to which the judicial power
does not extend.”

See also, in this connection, Chicago & G. T. R. Co. v. Well-
man, 143 U. S. 339, 36 L. ed. 176, 12 Sup. Ct. Rep. 400. On
page 345 of the opinion in that case the result of the previous
decisions of this court was summarized in these apposite
words by DMr. Justice Brewer, who spoke for the court:

“Whenever, in pursuance of an honest and actual antago-
nistic assertion of rights by one individual against another,
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there is presented a question involving the validity of any act
of any legislature, state or Federal, and the decision neces-
sarily rests on the competency of the legislature to so enact,
the court must, in the exercise of its solemn duties, determine
whether the act be constitutional or not; but such an exercise
of power is the ultimate and supreme function of courts. It
is legitimate only in the last resort, and as a necessity in the
determination of real, earnest, and vital controversy between
individuals. It never was the thought that, by means of a
friendly suit, a party beaten in the legislature could transfer
to the courts an inquiry as to the constitutionality of the legis-
lative act.”

Applying the principles thus long settled by the decisions
of this court to the act of Congress undertaking to confer
jurisdiction in this case, we find that William Brown and Levi
B. Gritts, on their own behalf and on behalf of all other
Cherokee citizens having like interest in the property allotted
under the act of July 1, 1902, and David Muskrat and J.
Henry Dick, for themselves and representatives of all Chero-
kee citizens enrolled as such for allotment as of September 1,
1902, are authorized and empowered to institute suits in the
court of claims to determine the validity of acts of Congress
passed since the act of July 1, 1902, in so far as the same at-
tempt to increase or extend the restrictions upon alienation,
encumbrance, or the right to lease the allotments of lands of
Cherokee citizens, or to increase the number of persons en-
titled to share in the final distribution of lands and funds of
ithe Cherokees beyond those enrolled for allotment as of Sep-
tember 1, 1902, and provided for in the said act of July 1,
1902,

The jurisdiction was given for that purpose first to the
court of claims, and then upon appeal to this court. That is,
the object and purpose of the suit is wholly comprised in the
determination of the constitutional validity of certain acts of
(ongress; and furthermore, in the last paragraph of the sec-
+ion, should a judgment be rendered in the court of claims or
.nis court, denying the constitutional validity of such acts,
chen the amount of compensation to be paid to attorneys em-
ployed for the purpose of testing the constitutionality of the
law i3 tg) be paid out of funds in the Treasury of the United
States belonging to the beneficiaries, the act having previous-
1y provided that the United States should be made a party,
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and the Attorney General be charged with the defense of the -
suits.

It is therefore evident that there is neither more nor less
in this procedure than an attempt to provide for a judicial
determination, final in this court, of the constitutional valid-
ity of an act of Congress. Is such a determination within the
judicial determination, final in this court, of the constitution-
lal validity of an act of Congress. Is such a determination
within the judicial power conferred by the Constitution, as
the same has been interpreted and defined in the authorita-
tive decisions to which we have referred? We think it is not.
That judicial power, as we have seen, is the right to deter-
mine actual controversies arising between adverse litigants,
duly instituted in courts of proper jurisdiction. The right to
declare a law unconstitutional arises because an act of Con-
gress relied upon by one or the other of such parties in deter-
mining their rights is in conflict with the fundamental law.
The exercise of this, the most important and delicate duty of
this court, is not given to it as a body with revisory power
over the action of Congress, but because the rights of the liti-
gants in justiciable controversies require the court to choose
between the fundamental law and a law purporting to be en-
acted within constitutional authority, but in fact beyond the
power delegated to the legislative branch of the government.
This attempt to obtain a judicial declaration of the validity of
the act of Congress is not presented in a ‘“case” or “contro-
versy,” to which, under the Constitution of the United States,
the judicial power alone extends. It is true the United States
is made a defendant to this action, but it has no interest ad-
verse to the claimants. The object is not to assert a property
right as against the government, or to demand compensation
for alleged wrongs because of action upon its part. The
whole purpose of the law is to determine the constitutional
validity of this class of legislation, in a suit not arising be-
tween parties concerning a property right necessarily in-
volved in the decision in question, but in a proceeding against
the government in its sovereign capacity, and concerning
which the only judgment required is to settle the doubtful
character of the legislation in question. Such judgment will
not conclude private parties, when actual litigation brings to
the court the question of the constitutionality of such legisla-
tion. In a legal sense the judgment could not be executed, and
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amounts in fact to-no more than an expression of opinion
upon the validity of the acts in question. Confining the juris-
diction of this court withim the limitations conferred by the

“Constitution, which the court has hitherto been careful to
observe, and whose boundaries it has refused to transcend,
we think the Congress, in the act of March 1, 1907, exceeded
the limitations of legislative authority, so far as it required of
this court action not judicial in its nature within the meaning
of the Constitution.

Nor can it make any difference that the petitioners had
brought suits in the supreme court of the District of Colum-
bia to enjoin the Secretary of the Interior from carrying into
effect the legislation subsequent to the act of July 1, 1902,
which suits were pending when the jurisdictional act here in-
volved was passed. The latter act must depend upon its own
terms and be judged by the authority which it undertakes to
confer. If such actions as are here attempted, to determine
the validity of legislation, are sustained, the result will be
that this court, instead of keeping within the limits of judi-
cial power, and deciding casés or controversies arising be-
tween opposing parties, as the Constitution intended it
should, will be required to give opinions in the nature of ad-
vice concerning legislative action,—a function never con-
ferred upon it by the Constitution, and against the exercise of
which this court has steadily set its face from the beginning.

The questions involved in this proceeding as to the validity
of the legislation may arise in suits between individuals, and
when they do and are properly brought before this court for
consideration they, of course, must be determined in the ex-
ercise of its judicial functions. _For_ the reasons we have
stated, we are constrained to hold that these actions-present
_no justiciable controversy within the authority of the court,
actmg ‘Wwithin the limitations of the-Censtitutien-under-which

it was created. -As Congress, in passing this act, as a part of
the plan involved, evidently intended to provide a review of
the judgment of the court of claims in this court, as the con-
stitutionality of important legislation is concerned, we think
the act cannot be held to intend to confer jurisdiction on that
court separately considered. Connolly v. Union Sewer Pipe
Co., 184 U. 8. 540, 565, 46 L. ed. 679, 693, 22 Sup. Ct. Rep.
431; Employers’ Liability Cases (Howard v. Illinots C. R.
Co.) 207 U. S. 463, 52 L. ed. 297, 28 Sup. Ct. Rep. 141.

-
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The judgments will be reversed and the cases remanded 1o
the Court of Claims, with directions to dismiss the petitions
for want of jurisdiction.?

8See Anway v. Grand Rapids Ry. Co. (1920), 211 Mich. 592, in
which the majority of the court assert and the minority deny that the
Muskrat case involves the principle of the declaratory judgment. But
see State v. Grove (1922), 109 Kan. 619, Braman v. Babcock (1923),
— Conn. —, 120 Atl. 150, and Blakeslee v. Wilson (1923), — Cal. —,
213 Pac. 495, in each of which the court unanimously held that the
declaration of rights was a judicial act even when no coercive relief
could be had.

The constitutionality of declaratory judgments as involving the ques-
tion of the declaration of rights as a judicial funetion, has been diseussed
at length in the following articles:—The constitutionality of the Declara-
tory Judgment, by Wm. G. Rice, Jr,, 28 W. Va. L. Quar. 1; Decclaratory
Judgment, by James Schoonmalker, 5 Minn. L. Rev. 172, Sce also The
Declaratory Judgment—A Needed Procedural Reform, by Edwin M.
Borchard, 29 Yale L. Jour. 1, 105; The Law of Declaratory Judgments
and its Progress, by Thomas R. Gordon, 9 Virginia Law Rev. (Jan. 1923);
A Modern Evolution in Remedial Rights—The Declaratory Judgment, by
Edson R. Sunderland, 16 Mich. L. Rev. 69; A New Function for Courts—
Declaring the Rights of Parties, by Edson R. Sunderland, 88 Cent. L.
Jour. 6; The Courts as Authorized Legal Advisors of the People, by Edson
R. Sunderland, 54 Am. L. Rev. 161. ) 4. aazs .5 - <1

In Bryan v. Kales (1892), 3 Ariz."423, it was held tha? a court could
not take jurisdiction of a case in which the plaintiff sued himself in
another capacity.

ROBINSON v. KERRIGAN.
Supreme Court of California. 1907.
151 California, 40.

SHAW, J. This is an original proceeding in this court for
a writ of mandate. The plaintiff asks a writ to compel the
defendant, as judge of the superior court, to make an order
appointing a time for the hearing of a petition filed in the
superior court to obtain registration of certain lands, as pro-
vided in the act of March 17, 1897, entitled “An act for the
certification of land titles and the simplification of the trans-
fer of real estate,” known as the “Torrens Law.” St. 1897,
p. 138, c¢. 110. The defendant refused to make the order,
basing his refusal upon the ground that the act above men-
tioned is unconstitutional and void. The validity of the act is
the sole question presented for our consideration.
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The object of the act is well stated in the title. It purports
to establish a system for the registration of title to land,
whereby the official certificate will always show the state of
the title and the person in whom it is vested, and to provide
that, after the original registration, transfers of the land may
be made in the manner prescribed in detail in the act. As a
foundation for the system it is necessary to have the title
established. To that end a proceeding is authorized whereby
such title may be settled and declared by a decree of the su-
perior court. The title, thus established, is to be certified by
the county recorder, and the certificate is made conclusive
evidence of title in the person therein named as the owner.
The principal point urged in opposition to the issuance of the
writ is that the proceeding thus provided for is unconstitu-
tional, because, * * * third, it commits to the judicial
department of the state functions which are not judicial in
character, but purely administrative and executive, contrary
to section 1 of article 3 of the state Constitution, prohibiting
one department of state from exercising functions belonging
to another.

It is necessary to give a brief statement of the essential
features of the proceeding to establish and register titles.
Any person owning land which he desires to bring within the
operation of the act must avail himself of this proceeding.
He is required to file in the superior court a verified petition,
setting forth his name, occupation, residence, and post office
address; whether married or single, and, if married, the name
and residence of the husband or wife; the description of the
land and a statement of his estate or interest in it; that the
land is occupied or unoccupied, as the case may be, and if
occupled, the name and post office address of each occupant
and the interest or estate such occupant has or claims in the
land; the liens and incumbrances thereon and easements
therein, with the name and address of the holder thereof, if
known; whether or not any other person has or claims any
estate or interest of any character in the land, and the name
and address, if known, of every such person and the nature
of the estate or interest owned or claimed by him; anl the
names and addresses of all the owners of adjoining lanls, so
far as the same can be ascertained. The petition must be ac-
companied by a plat of a survey of the land, made by a county
surveyor, or a licensed surveyor, with a verified or certified
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abstract of title, made by some person or corporation there-
unto authorized as specially,provided in the act. Section 6.
The court must examine and determine, from the abstract of
title, whether or not it shows the title to be in the petitioner
as alleged, and, if it so determine, it shall thereupon appoint
a day for the hearing of the petition. Section 12. Notice of
the time and place of the hearing must be given by four
weeks’ publication in some designated newspaper of general
circulation. Notice thereof must also be served in the man-
ner prescribed for service of summons in a civil action, either
personal or by publication, as the facts may require, upon all
the parties shown by the petition, or by the abstract of title,
to be interested, and also upon the husband or wife of the
petitioner and upon the owners of the adjoining lands. Sec-
tion 13. We construe this provision for service of notice to
mean that the service to be thus made on these persons must
be personal service, except in those cases wherein, under sec-
tions 412 and 413 of the Code of Civil Procedure, service may
be made by publication, and that service upon such parties by
publication must be made upon affidavit and order, as in those
sections provided, and for the period and in the manner there
required. Upon the hearing, if the court finds in accordance
with the petition, it must make and enter a decree that the
petitioner is the owner of the land, accurately describing it,
attaching thereto a diagram thereof, and setting forth the
particulars of the liens, incumbrances, and easements, and an
appeal may be taken therefrom as in civil actions. Section
15. The decree, when it becomes final, is made conclusive of
the title and estate therein declared and described, against the
rights of all persons, known or unknown, whether named in
the proceedings or not. Section 17. A certified copy ‘of the
decree is to be filed with the county recorder, who is desig-
nated as ‘“registrar’” for the purposes of the act, and upon it
he is to issue a certificate of title to the person named in the
decree as owner, and enter a duplicate thereof in a book kept
in his office for that purpose. Sections 22, 23. The laad
thereupon becomes “registered land,” and the owner named
in the certificate thereupon holds it free from every claim ex-
cept those noted in the certificate. Subsequent transfers of
such “registered land” are to be made and entered in the man-
ner prescribed in the act, and certificates thereof are to be
issued by the registrar to the transferee, which shall be con-
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clusive evidence of his title as therein stated. Any person
who has been, or would be, defrauded by the decree, and who
had no actual notice of the proceeding, may maintain an ac-
tion to establish his right, against the registered owner, at
any time within five years after the first registration. * * *

2. The proposition that the proceeding is judicial and not
administrative, that it is properly a matter for the judicial
department, was also fully considered and established in
Title, etc., Company v. Kerrigan, supra, and the reasons there
given apply here. The claim on behalf of the defendant in
this particular seems to be based on the theory that there is
or may be no adverse party to the proceeding; that it may be
had where there is, in fact, no adverse claim, lien, or incum-
brance to or upon the land; and hence that it is not adversary
in character. That it may not become adversary in this sense,
is, of course, conceded. It would not necessarily follow that
the proceeding was not judicial. It needs no citation of au-
thority to establish the proposition that the power of a court
to entertain an action does not depend upon the appearance
of the defendant and his active opposition to the claims of the
plaintiff.

The contention is further made, in this connection, that ju-
dicial power can be exercised only to settle existing disputes
and controversies, and that, if none exist, the act of merely
describing and declaring an undisputed title is necessarily ad-
ministrative, and cannot be performed by the judicial depart-
ment. This argument does not fully meet the case. It may
be admitted that the existence of controversies which could
not be settled by the interested parties, and the necessity of
some other means of determining such controversies, were the
primal causes for the institution of courts with power to ad-
judge between the parties to the strife, and, consequently,
that, originally, the exercise of judicial power implied the ex-
istence of an actual present controversy to be determined.
But the refinements of civilized life, and the necessity for the
orderly regulation, determination, and protection of human
affairs and rights of property, have long required the exten-
sion of the judicial power beyond the settlement of contro-
versies which have actually arisen, so as to include the func-
tion of providing security against disputes and claims which
may arise. Hence, in modern times, the power of the courts
may be, and often is, exerted to protect property and rights
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from possible, though at the time unknown, hostile claims an.l
pretensions, or to merely declare a status or right, and there-
by to forestall and prevent controversies which, but for the
judicial declaration, might arise in the course of future trans-
actions or proceedings. In the case provided for by the
McEnerney act, the total destruction of all the public records
and muniments of title had endangered all real property, had
exposed land titles to any sort of false claims, and had made
it impossible for any landowner to prove or exhibit his title
in the usual manner, if he wished to dispose of or mortgage
his land, or defend his title in court. It therefore became
necessary to provide for the establishment of a new record
title. Im the case of the Torrens law, the plan for a new
method of registering and transferring title made it neces-
sary that the absolute title should first be established and de-
clared. In each case a status or right was to he established,
declared, and made conclusive, as the foundation for subse-
quent proceedi tions. This was a sufficient
cause for placing the property to be thus affected within the
jurisdiction of the court as a res, the ultimate right and title
to which could be there adjudicated, after reasonable notice
to all possible claimants to appear and assert their claims.
Whether or not this is strictly an exercise of judicial power,
as originally instituted, it cannot be denied that it is a power
of the class which, from time immemorial, has been cormit-
ted to and exercised by the courts. At the time the Constitu-
tion was adopted this class of powers had long been usually
exercised by the courts alone. It must be presumed that in
providing therein for the division of governmental power inte
three departments, legislative, executive, and judicial, and
declaring that no person charged with the exercise of the
powers belonging to one of them should exercise functions
appertaining to either of the others, this usual power of the
courts was in mind, and that it was intended that the courts
should continue to exercise these quasi judicial powers, as
hey had previously been accustomed to do. A law which
erely creates a new occasion and provides a new procedure
or the exercise of this power cannot be said to transgress
this clause of the Constitution.
Furthermore, in such matters, there is always a possibility
that there may be a hostile claim or dispute as to the right to
be established. If it were necessary to find further justifica-
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tion for classing this power as judicial, this circumstance
would be sufficient. A hostile claim being possible, there is.
in contemplation of law, an adverse claim to be settled, a right
to be protected against the possible claimant, for which a

judicial decree is the only practicable and effectual remedy.
* * * L ] * ] 3 * * *

b GORMAN v. PEOPLE.
(‘g’} Supreme Court of Colorado. 1892.
— 17 Colorado, 596.

: HayT, C. J. Plaintiffs in error, James J. Gorman et al.,
wo&fe convicted in the court below of riot, and sentenced to
confinement in the county jail of Arapahoe county for the
period of 60 days. By an act approved April 19, 1889, the
court in which the trial of defendants took place was abol-
ished. This act contained no emergency clause, and, under
our constitution, went into effect 90 days after its passage,
to wit, on the 18th day of the succeeding month of July.
These defendants were sentenced on the next day, July 19th.
The pretended judgment in this case cannot be allowed to
stand. Where there is an office duly created, public policy
frequently requires that the official acts of the person actually
filling such office and discharging the duties thereof shall not
be questioned on the ground that the incumbent has no title
to the office. Were it not for this salutary rule of law, the
administration of public affairs might be thrown into the
direst confusion, and the functions of government suspended
pending inquiry into the right to the office. But this rule
presupposes the existence of an office de jure. There is no
principle of law under which a de facto court can be sus-
tained. Norton v. Shelby Co., 118 U. S. 425, 6 Sup. Ct. Rep.
1121. At the time of the imposition of this sentence there
was no such court in existence as the criminal court of Ara-
pahoe county, and the jurisdiction of the court to enter this

or any other judgment cannot be maintained. ’
* % x* X * % % % ¥ "X%

4 This is the general rule. Contra, Burt v. Winona & St. Paul Ry. Co.
(1854), 31 Minn. 4724 State v. Gardner (1596), 54 Oh. St. 24; Lang v.
Bayonne (1906), 74/N. J. L. 455.

D - k;)\ L'!,"‘—‘t-)‘ _ L-LJ,-Aluw-‘ln .
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/ ) STATE v. HALL.

g

W Supreme Court of North Carolina. 1906.
For -
142 North Carolina, 710.

! WALKER, J. As we view the case there is but one question
pr ted for our decision. When he was called upon to an-
swer the indictment, the defendant entered what is called a
“plea to the jurisdiction of the court,” but, in the formal
statement of the grounds of his objection to the further prose-
cution of the case, he does not, eithér in fact or in a technical
sense, attack the jurisdiction of the court, but he denies its
right to proceed against him solely upon the ground that the
court was unlawfully called and organized, or, in other words,
that it was not a court, never having had any legal existence
under the law. Jurisdiction, when applied to courts and
speaking generally, consists in the power to hear and deter-
mine causes. 12 Pl. & Pr. 116. It presupposes always and
of course that there is a court to exercise it, for it is not
predicable of anything but a lawfully existing tribunal. It
relates to the subject-matter of the controversy or to the per-
son, and never is applied to any question touching the exist-
ence of the court itself. It is not conferred until the court
designated to exercise it has been brought into being accord-
ing to the mode prescribed by law. The defect here alleged is
not that, if the court had been properly called and organized,
it would still not have had the necessary jurisdiction of the
subject-matter of the prosecution and of the person of the
defendant, but that there was no such court as that which
pretended to indict and try him. This presents a somewhat
different case from an exception to the right of a court ad-
mitted to exist, to try a particular cause. The distinction is
clear. Burt v. Ratlroad, 31 Minn. 475, 18 N. W. 285, 289.
We believe there is no such thing known to the science of
pleading as a plea denying the very existence of the court
before which the plea is filed, and, in the nature of things,
there cannot be, for no court can pass upon the validity of its
own constitution and organization. It must always decide
that it is a court, because the moment it is admitted that it
does not exist, and has never existed, as a legal entity, so to
speak, it is at once settled that it never had the power to de-
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cide anything, not even the plea denying that it ever was a
court. How can a body having no legal existence, and con-
sequently no judicial power or authority, decide anything?
Therefore it is that jurisdiction, or the right to hear and de-
termine, necessarily involves the idea that there is some tri-
bunal having legal existence under the law to hear and decide.
This is not by any means a new proposition. It certainly has
the full sanction of reason and common sense, as it would be\
a legal solecism for a court to deny or disavow its own exist-
ence and it is also, we think, supported by high authority. In
Beard v. Cameron, 7T N. C. 181, the very question was pre-
sented to this court. There a plea to the jurisdiction was
filed, and Judge Henderson said: “It is to my mind a very
strange and incongruous proposition that an answer is re-
quired to be given by A. B., whether he be a judge, which an-
swer he cannot give unless he be a judge. I plead that you
are not a judge. A judge alone can decide the plea; and I call
on you to decide. This certainly cannot be the way of testing
Judge Baker’s appointment.” And again: “It is said that
the extent of the jurisdiction of all courts is settled by the
courts themselves. This is true, but then it must be remem-
bered that, in all such cases, there is a court competent to de-
cide, and it is called upon, not to decide whether it is a court,
but the extent of its jurisdiction. The plea must therefore be
overruled.” That was a case in which the defendant pleaded
to the jurisdiction because the judge, as he alleged, had no
authority whatever to preside over the court—not even color
of authority—and that he was no more than a private person,
and consequently there was, in fact, as well as in law, no
court. * * * We do not understand that the defendant in-
tended to raise any objection to the ‘‘jurisdiction of the
court,” using that term in its only legitimate sense, but that
he merely intended to challenge the right of the court to ex-
ercise judicial authority under any circumstances, because, in
fact, it was not a court recognized by the law. In either view
the plea was bad and was properly rejected. Again, if there
was no court to hear and determine, how is it that anything
has been heard and determined? If the proceedings were
void ab initio there was no indictment, no arraignment, no
trial, and no judgment, and it follows logically that there was
nothing to appeal from to this court, and we have, therefore,
no jurisdiction to review the proceedings. This court can ac-
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quire jurisdiction to correct errors only where they have been
committed by a court, constituted and organized according to
law, or recognized as having the essential attributes of a
properly constituted tribunal, and competent to exereise jur-
isdiction of controversies hetween litigants. We cannot en-
tertain an appeal from anyvthing except a court, or a person
such as a judge, who is clothed with judicial power. * * *
As the plea must be overruled, and as all the evidence in-
troduced in its support must fall with it, there is nothing left
for us to do but to inspect the record to see if there is any
defect or error therein, and, finding none, and confining our-
selves strictly to the question before us, we must declare that
there was no error in overruling the plea of the defendant.
No error.

SECTION 2. JURISDICTION OVER THE GENERAL SUBJECT
MATTER.

PEOPLE EX REL. GAYNOR v. McKANE.
Supreme Court of New York, General Term. 1894.
78 Hun, 154.

Application by William J. Gaynor for an injunction against
John Y. McKane, Nicholas J. Johnson, Harlan Crandall,
James H. Cropsey, and Richard V. B. Newton. From orders
adjudging each defendant guilty of contempt of court, and
imposing on each punishment by fine and imprisonment, de-
fendants appeal. Aflirmed.

The appellants were adjudged guilty of resistance willfully
offered to, and willful disobedience of, an injunction order
granted by Justice Joseph F. Barnard on November 6, 1893.
The injunction was granted in an action in which the relator
was the plaintiff, and the apprcllants, McKane, Johnson,
Crandall, Cropsey, and others, were defendants. In the com-
plaint in that action, it was allered that the plaintiff was an
elector of the state, and entitled to vote in the county of
Kings, and had been nominated for the office of justice of
the suprcme court by the Republican party and various

Google



Sec. 2] JURISDICTION | 33

Democratic bodies, and was to be voted for at the election on
November 7th; that the defendant McKane was chief of
police of the town of Gravesend, in Kings county, and the
other defendants were inspectors of election of the six elec-
tion districts of said town, and that they had conspired to-
gether to make up a false and fraudulent registry list of the
voters of said town, and, under the color of such false reg-
istry list, to permit persons to vote in said town who were
not entitled so to do; that the plaintiff had been prevented
by the defendants from inspecting or copying said registry
lists, and persons sent by him to take such copies had been
arrested, by the direction of said McKane, and committed to
jail, without any opportunity to give bail; that said defend-
ants intended to refuse to allow watchers appointed by the
Republican organization to enter the polling booths, or be
present at the voting, or at the counting of the ballots. The
judgment prayed that said defendants be enjoined from pre-
venting the persons appointed as such watchers entering and
remaining in the polling places of the election district of
said town to which they should be appointed, and their act-
ing as watchers, and performing all duties pertaining to
their office, including the right to see the ballots given out
and votes cast, and watching and overseeing the canvass of
the ballots. Upon the complaint duly verified, and upon
accompanying affidavits, a preliminary injunction was
granted, substantially as prayed for in the complaint. The
appellants were charged in this proceeding with willful re-
sistance to, and disobedience of, said injunction, and have
appealed from the orders adjudging them guilty upon such
charges.

Argued before BROWN, P. J., and DYKMAN and Prarrt, JJ.

BrOWN, P.J. If the supreme court had jurisdiction of the
subject-matter of the action brought against the appellants,
and if Justice Barnard had jurisdiction to grant the prelim-
inary injunction, for disobeying or resisting which the ap-
pellants have been convicted, that order must be treated as a
valid and binding order of the court, and, as such, was to
be obeyed, until it was revoked by subsequent order made
in the same action. People v. Sturtevant, 9 N. Y. 263; Rail-
road Co. v. Ramsey, 45 N. Y. 644; Mayor, etc., of New York
r. New York & S. I. Ferry Co., 64 N. Y. 624; People v.
Dwyer, 90 N. Y. 402; People v. Van Buren, 136 N. Y. 252,
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32 N. E. 775. “Jurisdiction,” in the strict meaning of the
term, as applied to judicial officers and tribunals, means no
more than the power lawfully existing to hear and deter-
mine a cause. It is the power lawfully conferred to deal
with the general subject involved in the action. Bouv. Law
Dict,; And. Law Dict. It does not depend upon the ultimate
existence of a good cause of action in the plaintiff, in the
particular case before the court. “It is the power to adjudge
concerning the general question involved, and is not de-
pendent upon the state of facts which may appear in a par-
ticular case.” Hunt v. Hunt, 72 N. Y. 217. “Jurisdiction
does not relate to the right of the parties, as between each
~ other, but to the power of the court. The question of its
existence is an abstract inquiry, not involving the existence
of an equity to be enforced nor the right of the plaintiff to
avail himself of it, if it exists. It precedes those questions,
and a decision upholding the jurisdiction of the court is
entirely consistent with a denial of any equity in the plain-
tiff, or in any one else.” People v. Sturtevant, 9 N. Y. 263.
The constitution of the state gives to the supreme court gen-
eral jurisdiction in equity; and the Code of Civil Procedure
defines that jurisdiction to be all that was possessed by the
court of chancery of England on the 4th day of July, 1776,
with the exceptions, additions, and limitations created by the
laws of the state. The English court of chancery granted
the equitable remedy of injunction by final decree and inter-
locutory writ, and the subject-matter of the action was
therefore within the jurisdiction of the court. But, while
the power in the supreme court to award the relief by final
decree is general, the Code of Procedure has abolished the
interlocutory writ, and substituted in its place a temporary
injunction, to be granted by order, and has prescribed rules
governing the application for, and the granting of, such an
order. In this respect, the jurisdiction of the court or judge
is not general, but limited; and such temporary order must
be made in compliance with the provisions of the Code, or
it will be treated as void. Spears v. Mathews, 66 N. Y. 127.
The question is thus presented whether Justice Barnard ac-
quired jurisdiction to grant the temporary injunction. It is
provided in the Code, inter alia (section 603), that, when the
right to an injunction depends upon the nature of the action,
a temporary injunction may be granted, when it appears
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from the complaint that the plaintiff demands, and is en-
titled to, a judgment against the defendant, restraining the
commission or continuance of an act, the commission or con-
tinuance of which during the pendency of the action would
produce injury to the plaintiff. Jurisdiction, under this pro-
vision, is made dependent upon the presentation to the court
or judge of a complant setting forth facts upon which the
plaintiff claims to be entitled to, and upon which he demands,
equitable relief; but it is not dependent upon the conclusion
which the judge makes upon the facts of the complaint.
Whether they constitute an equitable cause of action, or
create a case within equitable cognizance, is a judicial ques-
tion to be decided by the judge to whom the application is
made. His power to decide does not depend upon the cor-

‘rectness of his decision. Jurisdiction is entirely independent

of the manner of its exercise. It involves the power to
decide either way upon the facts presented to the court.
When Justice Barnard granted the injunction we are now
considering, he had presented to him a verified complaint,
in which the plaintiff demanded equitable relief, and which
set forth the facts upon which such relief was claimed, and
upon those facts application for a temporary order was
made. Upon the presentation of such a complaint, it became
his duty to consider and decide whether or not to grant the
order asked for. He had power to consider the case, and
decide the application made to him. His determination upon
the facts before him, and the order which he issued, cannot,
therefore, be said to be void. Clothed as he was with the
judicial power to decide, the order made was valid. It may
have been erroneous, but it was not void; and it cannot be
reviewed or questioned in any collateral proceeding, but
must be respected and obeyed until vacated or set aside in
the same suit in which it was granted. The court having
jurisdiction of the subject-matter of the action, and the jus-
tice jurisdiction to consider and decide the application for the
temporary order, it was the duty of the appellants to obey
it; and disobedience or resistance to its mandate was an
offense punishable as a criminal contempt. Code Civ. Proc.
§ 8.

The question whether the complaint contained facts call-
ing for the equitable interference of the court, or, in other
words, whether it set forth a valid cause of action in the
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plaintiff, did not arise upon the application to punish for a
criminal contempt, and hence is not before this court for
review. This rule, which is applicable only to cases of crim-
inal -contempt, to which class the present proceeding be-
longs, is to be distinguished from the rule applied in cases
of civil contempt. In the latter class, it is essential, to sus-
tain a conviction, that there shall exist, not only jurisdiction
in the court or officer granting the order which has been
disobeyed, but also a valid cause of action in the aggrieved
party; and this results from the fact that a civil contempt
is not an offense against the dignity of the court, but against
the party in whose behalf the mandate of the court has been
issued, and a fine is imposed solely as indemnity to the in-
jured party. And, as there can be no injury when there is
no right to maintain the suit, it is essential that this right
should exist, in order to sustain a conviction, and that ques-
tion is always open for examination upon appeal. But it is
otherwise in a case of criminal contempt. That offense in-
volves no element of personal injury. It is of a public char-
acter, and indictable. It is directed against the dignity and
authority of the court alone. Hence, in proceedings to
prosecute such an act, the court will look only to the question
of power; and, if there was jurisdiction to grant the order,
it will impose punishment upon those who willfully disobey it,
for the purpose of vindicating its own power and maintain-
ing its own dignity, and leave any error as to private rights
to be redressed in the orderly manner provided for by the
rules of practice. And obviously no other rule could prevail,
and maintain the usefulness of the courts. It would be in-
tolerable if any suitor could question and disregard the
orders and decrees of the courts whenever he considered
they were erroneous. As well might the sheriff, who is its
executive officer, refuse to execute them. Under such a rule,
the administration of the law would fail, and government
would break down in one of its vital parts. The distinction
between a civil and criminal contempt is plainly stated in
the Code, in sections 8 to 14, inclusive, and has recently been
pointed out by the court of appeals in People v. Court of Oyer
and Terminer of New York, 101 N. Y. 245, 4 N. E. 259.
* * L

There is a clear distinction between the term “jurisdic-
tion,” in its strict meaning, and as generally used in equity
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jurisprudence. In its strict meaning, as I have stated, it
imports only the power residing in a court to hear and de-
termine an action. But, as applied to the power of a court
of equity, it is ordinarily used with more limited significa-
tion, and imports, not the power to hear and decide, but
the cases or occasions when that power will be exercised.
This distinction, while clearly pointed out in the best works
on equity jurisprudence, has not always been observed in
judicial opinions; and the expression “jurisdiction” has been
used when the writers meant only to inquire whether the
facts before the court presented a case for the proper exer-
cise of the power of a court of equity. Mr. Pomeroy has
very clearly pointed out the distinction here referred to. 1
Pom. Eq. Jur. §§ 129-131. The term “equity jurisdiction,”
he says, “is used in contradistinction to ‘jurisdiction’ in gen-
eral, and to ‘common-law jurisdiction’ in particular. * * *
‘Equity jurisdiction,’” in its ordinary acceptation, as distin-
guished from the general power to decide matters at all, and
from the ‘common-law jurisdiction,” is the power to hear
certain kinds and classes of causes, according to the prin-
ciples of the method and procedure adopted by the courts of
chancery, and to decide them in accordance with the rules
of equity jurisprudence. * * * If a court clothed with
the equity jurisdiction, as thus described, should hear and
decide, according to equitable methods, a case which did not
fall within the scope of equitable jurisprudence, such judg-
ment, however erroneous it might be, and liable to reversal,
would not necessarily be null and void. * * * Equity
jurisdiction may exist over a case, although it is one in
which the doctrines of equity jurisprudence forbid any re-
lief to be given, or any right to be maintained. This con-
clusion is very plain, and even commonplace. Yet equity °
jurisdiction is constantly confounded with the right of plain-
tiff to maintain his suit, and obtain his equitable relief ; thus,
in fact, making the power to decide whether equitable relief
should be granted depend upon the actual granting of such
relief.” In the sense here referred to the expression is used
in the cases cited, and, when the term is used in the opinions
in connection with the facts, it has no reference to the power
of the judge who granted the order, but to the question
whether the facts showed a case for equitable cognizance.
The discussions which appear in the opinions, in cases of
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civil contempt, in reference to the plaintiff’s cause of action,
are not, therefore, in any wise inconsistent with, or opposed
to, the rule applied in cases of criminal contempt; and in the
latter class the only inquiry pertinent to the nature of the
alleged contemptuous act is, was the order which has been
disobeyed or resisted made by a court or officer having power
to make it? An examination of the decisions in this class of
cases will show how closely the courts have adhered to this
rule. * * *

Injunctions which, in effect, anticipate the judgment, or
give some of the relief which it is sought to obtain by the
decree of the court, should be granted with caution, and
only when the necessity is great. Applications therefor call
for great care upon the court to which they are made. But
not only the power to grant them is undoubted, but the re-
medial and restraining power of a court of equity would be
greatly impaired if such was not the rule. The conclusions
of the special term upon the facts have ample support in
the evidence, and the orders appealed from are affirmed, with
costs. All concur.t

\ 5In a number of states statutes have been passed to avold a dismissal
ifor want of jurisdiction by providing for a transfer to the proper court.
\ Thus, in New Jersey, Laws 1912, ch. 233, as amended by Laws 1915,

h. 13, provide:—

“l. No civil cause or matter, hereafter pending in any court men-
ioned in the above title, which has not jurisdiction of the subject matter,
shall be dismissed for that cause only, but the cause or matter shall be
transferred with the record thereof and all papers flled in the cause,
for hearing and determination to the proper court, which shall there-
upon proceed therein, as if the cause or matter had been originally
commenced in that court. The record shall, when necessary, include
a transcript of all entries and proceedings in the cause.

2. Such transfer may be made at any stage of the proceedings and
apon, or without, application, and subject to rules, or the special orders,
of court; and upon an appeal being taken in any such cause that had
not been so transferred the appellate court may, subject to rules, hear
and decide such appeal and direct the appropriate decree or judgment
pronounced thereon to be entered in the court to which such cause ought
to have been transferred.”

And in Michigan, Judicature Act, 1915, Ch. XI, Sec. 2, C. L. 1915,
Sec. 12351, provides:—

“If at any time it appear that a suit commenced in equity should have
been brought as an action on the law side of the court, or if it appear
that an action commenced on the law side of the court should have
been brought in equity, it shall be forthwith transferred to the proper
side, and be there proceeded with, with only such alteration in the
pleadings as shall be essential.”

This act was liberally construed in Von Hoene v. Barber (1921), 215
Mich, 538, to authorize a transfer on the court's own initiative or on
motion of the defendant, as well as on motion of the plaintiff.
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for 366 crates of cantaloupes. Under this demand the plain-
tiff in a proper forum could prove an amount not exceeding
$125. While 25 cents per crate for 366 crates of cantaloupes
would amount to less than $100, the demand is for at least
25 cents per crate, with a gross demand for $125. The pre-
sumption is that the demand was made in good faith and for
the amount which the terms used will cover.

It is clear that the demand made by the declaration in this
case is in such terms that proofs can be made to any amount
not exceeding $125, and this excludes the jurisdiction of the
county judge. The fact that a judgment was actually en-
tered for an amount within the jurisdiction of the county
judge cannot have the effect of giving jurisdiction retro-
spectively, when none existed, to entertain the cause of ac-
tion as stated in the declaration. A court having apparent
jurisdiction of an action as begun may dismiss it afterwards,
if it appears that the amount actually demanded or involved
is less than the necessary jurisdictional amount, and that
the amount demanded in the declaration or complaint which
gave apparent jurisdiction could not have been claimed in
good faith. But, where the amount demanded on the face of
the record is in excess of the amount of which the court has
jurisdiction, no jurisdiction attaches, and the only proper
order is a dismissal. Brown v. Braun (Ariz.) 80 Pac. 323;
6 Current Law, 334. In this case the judgment entered was
for an amount within the jurisdiction of the county judge;
but, as the cause of action stated in the declaration was not
within his jurisdiction, the entry of any judgment upon the
merits of the cause is void for want of jurisdiction. Gillett
& Jennison v. Richards, 46 Iowa, 652. The appearance of
the defendant.by demurrer would .give jurisdiction of fhe
‘person, but it could not give the county judge jurisdiction of
a subject-matter in excess of the amount limited by the Con-
stitution.

The judgment of the county judge was entered without
jurisdiction, and not in accordance with the essential require-
ments of law. Therefore the affirmance of the judgment
by the circuit court on writ of error was not according to the
essential requirements of the law, and should be quashed
on certiorari.  An order will be entered here quashing the
judgment of the circuit court which purports to affirm the
void judgment of the court of the county judge.®
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6 Walver by plaintiff of the portion in excess of the jurisdiction of the
court will not confer jurisdiction upon the court: Reeves v. Gower
(1913), 14 Ga. App. 293; Chicago, R. I. & G. Ry. Co. v. Gladish (Tex. Civ.
App. 1915), 175 S. W. 863.

/ D &wj/
FOLTZ v. ST. LOUIS & SAN FRANCISCO RAILWAY CO.

United States Circuit Court of Appeals, Eighth Circuit.
1894. '

60 Federal Reporter, 816; 8 Circuit Court of Appeals, 635.

[In 1883 the appellee railway -company commenced pro-
ceedings in the state court in Arkansas for condemnation
of a parcel of land; the appellant Foltz appeared, and the
case was removed to the United States circuit court. A
judgment of condemnation was rendered, awarding damages
to Foltz and vesting the right to use the land in the railway
company upon payment thereof. The money was paid by
the railway company and received by Foltz. Later, in 1890,
Foltz brought ejectment against the railway company for
this land, and the present action was brought by the railway
company to enjoin Foltz from prosecuting the action of
ejectment.]

Before CALDWELL and SANBORN, Circuit Judges, and
THAYER, District Judge.

SANBORN, Circuit Judge. The power of eminent domain
—the right to take the property of the citizen for public
use—is an attribute of sovereignty. It lies dormant in the
state until the right to exercise it is granted by the state to
gome public or quasi public corporation, or until it is exer-
cised by the state itself. It follows that no corporation has
the right to exercise this power unless the state has granted
to it that right; and it is conceded that, under the constitu-
tion of the state of Arkansas, a foreign corporation, as such,
cannot have this right. Holbert v. Railroad Co., 45 Iowa, 23,
26 : State v. Scott (Neb.) 36 N. W. 121, 127; Trester v. Rail-
way Co., Id., 502, 505. The questions presented by this case,
and pressed upon our attention in the brief and argument of
counsel, are: First. Is the judgment of condemnation of
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March 28, 1884, void—a nullity,—so that it may be disre-
garded on a collateral attack? * * *

Regarding the first question, the contention of counsel for
appellant is that, since the appellee was a foreign corpora-
tion, and was not one of the parties to whom the right to
exercise the power of eminent domain was granted by the
state, the circuit court was without jurisdiction to render a
judgment of condemnation in its favor, and that judgment
is a nullity. Conceding, but not deciding, that the appellee
had no right to condemn land for public use, let us examine
this question. The appellant was properly served with the
statutory notice in the condemnation proceedings, and she
appeared and participated in the jury trial to determine the
amount of compensation she should receive. In that pro-
ceeding a controversy arose between a citizen of Missouri
and a citizen of Arkansas, and the amount in controversy
was such as to give the circuit court jurisdiction. That
court, therefore, had jurisdiction of the parties. It goes
without saying that the circuit court had the right and the
power to render a judgment of condemnation in a proper
case in favor of a railroad corporation which had the right
to exercise the power of eminent domain. Kokl ». U. S., 91
U. S. 367, 375; U. S. v. Oregon Ry. & Nav. Co., 9 Sawy. 61,
16 Fed. 524. The state of Arkansas had granted to many
corporations the right to exercise this power, and, if the cir-
cuit court had rendered a judgment of condemnation in a
proper case in favor of any one of these corporations, its
judgment would unquestionably have been valid. The con-
tention is that it is an absolute nullity in this case, because
the court entered such a judgment in favor of a corpora-
tion which had not that right. Stripped of argument and
verbiage, the position is that this judgment is void because
the appellee had not legal capacity to sue for it, although
there were many parties that had such capacity, in whose
favor the circuit court had ample power to enter such a judg-
ment. But the question of the legal capacity of the plaintiff
to prosecute condemnation proceedings, like that of the
necessity for the condemnation, and that of the public or
private purpose of it, is a question that the trial court must
necessarily hear and determine in every condemnation pro-
ceeding. Is every judgment in which the court committed
an error in the decision of one of these questions, without

Google



Sec. 2] JURISDICTION . 43

the jurisdiction of the court, a nullity, and only those in
which it has made no mistake valid? Jurisdiction of the
subject-matter is the power to deal with the general abstract
question, to hear the particular facts in any case relating
to this question, and to determine whether or not they are
sufficient to invoke the exercise of that power. It is not
confined to cases in which the particular facts constitute a
good cause of action, but it includes every issue within the
scope of the general power vested in the court, by the law
of its organization, to deal with the abstract question. Nor
is this jurisdiction limited to making correct decisions. It
empowers the court to determine every issue within the
scope of its authority according to its own view of the law
and the evidence, whether its decision is right or wrong, and
every judgment or decision so rendered is final and conclu-
gsive upon the parties to it, unless reversed by writ of error
or appeal, or impeached for fraud. Insley v. U. S., 14 Sup.
Ct. 1568; Cornett v. Williams, 20 Wall. 226; Des Moines Nav.
& R. Co. v. Iowa Homestead Co., 123 U. S. 552, 8 Sup. Ct.,
217 ; In re Sawyer, 124 U. S. 200, 221, 8 Sup. Ct. 482; Skill-
erns v. May’s Exr’'s, 6 Cranch, 267; McCormick v. Sullivant, .
10 Wheat. 192; Hunt v. Hunt, 72 N. Y. 217; Colton v. Beards-
ley, 38 Barb. 30, 52; Otis v. The Rio Grande, 1 Woods, 279,
Fed. Cas. No. 10,613; Hamtlton v. Railroad Co., 1 Md. Ch.
107 ; Evans v. Haefner, 29 Mo. 141, 147; State v. Weatherby,
45 Mo. 17; Rosenheim v. Hartsock, 90 Mo. 357, 365, 2 S. W.
473 ; State v. Southern Ry. Co., 100 Mo. 59, 13 S. W. 398;
Hope v. Blair, 106 Mo. 85, 93, 16 S. W. 595; Musick v. Rail-
way Co., 114 Mo. 309, 315, 21 S. W. 491. Wherever the right
and the duty of the court to exercise its jurisdiction depends
upon the decision of a question it is invested with power
to hear and determine, there its judgment, right or wrong,
is impregnable to collateral attack, unless impeached for
fraud. In Colton v. Beardsley, 38 Barb., 30, 51, 52, the New
York court said:

“When the jurisdiction of an inferior tribunal depends
upon a fact which such tribunal is required to ascertain and
determine, such decision is final until reversed in a direct
proceeding for that purpose. The test of jurisdiction in such
cases is whether the tribunal has power to enter upon the
inquiry, and not whether its conclusion in the course of it is
right or wrong.”
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. In Des Moines Nav. & R. Co. v. Iowa Homestead Co., supra,
‘\a judgment of the United States circuit court was collaterally
attacked because it appeared on its face that the plaintiff and
ome of the defendants were citizens of Iowa, and hence that
hat court appeared to have no jurisdiction of the action.
But Chief Justice Waite, delivering the opinion of the su-
preme court, said:

“Whether, in such a case, the suit could be removed, was a
question for the circuit court to decide when it was called on
to take jurisdiction. If it kept the case when it ought to
have been remanded, or if it proceeded to adjudicate upon
matters in dispute between two citizens of Iowa when it
ought to have confined itself to those between citizens of
Iowa and citizens of New York, its final decree in the suit
could have been reversed, on appeal, as erroneous, but the
decree would not have been a nullity. To determine whether
the suit was removable in whole or in part, or not, was cer-
tainly within the power of the circuit court. The decision
of that question was the exercise and the rightful exercise
of jurisdiction, no matter whether in favor of or against
taking the cause.”

In Evans v. Haefner and Hamilton v. Railroad Co., supra,
judgments of condemnation were collaterally attacked on
the ground that the uses for which the lands were con-
demned were private and not public uses. It goes without
saying that private property cannot be condemned for private
use; but the courts of Maryland and Missouri held that the
judgments were conclusive of this question on a collateral
attack. »

There are three questions that the trial court must deter-
mine in every condemnation proceeding, viz.: First. Has
the plaintiff corporation legal capacity to exercise the power
of eminent domain? Second. Is it necessary for the plain-
tiff to take the land it seeks to condemn? Third. Does it
seek it for a public use? Every judgment of condemnation
is necessarily an affirmative decision of each of these ques-
tions. If either of them is erroneously decided, the judg-
ment may be reversed by a writ of error for that purpose;
but to hold that either of these questions can be tried de novo
in an action of trespass or of ejectment, or in any other
collateral proceeding, would be counter to our views of jus-
tice, of the reason of the case, and of the uniform decisions
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of the courts. It is just and reasonable that one who con-
tests the right of a railroad company to take his land should
carry his contest to an end before he takes his award, and
before the railroad company incurs the expense of improving
the property for railroad purposes. It would work great
injustice and produce much confusion of rights to permit
these judgments of the courts to be disregarded, and the
questions they decide to be retried in collateral actions, in
which judges and juries might have very different views
from those which resulted in the original judgments. The
decisions of the courts, to some of which we have referred,
leave no doubt that it was the right and the duty of the
circuit court to hear and determine the very question
whether or not the appellee had the right to exercise the
power of eminent domain before it entered its judgment in
the condemnation proceeding, and that judgment is conclu-
sive evidence that it did determine that question in favor of
the appellee. The judgment was strictly within the powers
conferred upon that court by the law of its organization. It
had authority to condemn lands for public use in a proper
case presented to it. If that judgment was erroneous, it
might have been reversed by a writ of error; but the de-
cision of the question that is now admitted to be presented
anew was the exercise of jurisdiction, and the rightful ex-
ercise of that jurisdiction, and, whether right or wrong, it
cannot be successfully attacked in a collateral proceeding.

We have not failed to examine carefully the authorities
cited by the counsel for the appellant. They are not in con-
flict with the views we have expressed. The line of demar-
cation which separates the case before us from those cited
by appellant’s counsel is that which marks the limits of the
powers of the courts to hear and determine. Judgments
within the scope of the power to hear and determine vested
in a court by the law of its organization are not void in the
face of a collateral attack, whether right or wrong, and such
is the judgment before us; but judgments rendered in cases
which are not within the scope of this power are nullities.
The following cases, cited by appellant’s counsel, are illus-
trations of this rule: In re Sawyer, 124 U. S. 200, 8 Sup.
Ct. 482, in which the police judge of the city of Lincoln,
Neb., brought suit against the mayor and councilmen of that
city, in the federal court, to enjoin them from enforcing a
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judgment dggainst him for misfeasance in office. It was not
within the power of the federal court, sitting in equity in
any case, or under any circumstances, to determine such
a controversy and to grant the injunction there sought, and
its decree to that effect was therefore held to be a nullity.
Whitehead v. Railroad Co., 28 Ark. 460, in which a judgment
of condemnation of land was rendered under an unconstitu-
tional law. As the law which vested the court with the only
power it had to render the judgment was void, the judgment
itself was so. The stream could not rise higher than its
source. Lessee of Hickey v. Stewart, 3 How. 751, in which
a decree by a state court of chancery establishing the valid-
ity of a Spanish grant, over which no power had ever been
conferred upon that court, was held void, and its exercise of
jurisdiction declared to be a mere usurpation of judicial
power. Again, a judgment or decree of a court in excess of
the power to hear and determine granted to it by the law
of its organization may be void for such excess, although
the court may have jurisdiction of the parties and of the
subject-matter. Illustrations of this rule are Bigelow wv.
Forrest, 9 Wall. 339, 351, in which a judgment of condem-
nation and sale of the fee to land, when the court was ex-
pressly prohibited by act of congress from condemning any
rights outlasting the life of Forrest, was held void for the
excess above the life estate; Ex parte Lange, 18 Wall. 163,
176, in which the statute authorized the punishment of a
criminal by fine or imprisonment, and after the court had
imposed a sentence of fine and imprisonment, and the crim-
inal had paid the fine, the trial court vacated its judgment
and sentenced him to imprisonment, and the supreme court
declared the latter judgment void, because it was not within
the power of the court, in any case, to punish the criminal
twice for the same offense; Day v. Micon, 18 Wall. 1566 ; and
U. S. v. Walker, 109 U. S. 258, 266, 8 Sup. Ct. 277. In all
these cases, which are cited by appellant’s counsel, the judg-
ments or decrees were beyond the powers conferred on the
courts by the laws of their organization. * * * The re-
sult is that the judgment of condemnation of March 28, 1884,
was final and conclusive between the parties to it, and could
not be successfully attacked in an action of ejectment. * * *
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[ ! WANZER v. HOWLAND.

/é./pu:’t Supreme Court of Wisconsin. 1859.

—_——

10 Wisconsin, 8.

PAINE, J. This was a creditors’ hill, brought by the re-
spondents against the appellants. There were the usual
allegations of the recovery of a judgment at law against the
defendants, Barry and Howland, issuing and return of exe-
cution, etc. The answers admitted the existence of the judg-
ment at law as alleged, and the issue and return of the exe-
cution thereon. But at the trial the defendants offered evi-
dence to show that there was no judgment ever rendered, for
the reason that the record was not signed, as this court held
necessary; (5 Wis., 138) ; the decision having, however, been
made after the answers were put in. This evidence was re
jected, and the principal question argued here by the appel
lant’s counsel, was as to its admissibility. He urged that the
existence of the judgment, which the bill was filed to aid,
was essential to the jurisdiction of the court, and that being
80, the answer of the defendants admitting the judgment did
not deprive them of the right to object to the jurisdiction
for that cause, upon the ground that when the court has no
jurisdiction of the subject-matter consent cannot confer it.
But we think the counsel has misapprehended the applica-
tion of this principle; and that it applies only where the
court has no authority to adjudicate upon the subject-matter
at all, and not where its general jurisdiction over it is con-
ceded; and the only question is whether ir? the particular
case such facts exist, as bring that case within this general
jurisdiction.

Thus, if a court has only civil jurisdiction, and if it should
sentence a party for a crime, even though he went before it
and consented to be tried, its judgment would be a nullity;<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>