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GIFTS CAUSA MORTIS.

MERCHANT v. MERCHANT.
(2 Bradf. Sur. 432)
Surrogate’s Court New York. Nov., 1853.

Thos. W. Higgins, for W. H. Merchant.
Horace Holden and Robert Dodge, for lega-
tees. .

THE SURROGATE. On the final account-
ing of the executor Willlam H. Merchant, the
legatees seek to charge him with three thou-
sand dollars, the amount of three Erie Rall-
road income bonds, which they allege were
the property of the deceased.

To prove this, the claimants produced the
inventory; but, the entry thereon showing
that the executor claimed the bonds as a gift
from the testator, the proof was insufficient.
Mr. Dodge then testified that the executor,
after the testator's death, called at his office
and stated that he had taken the bonds in
question out of the box containing the se-
curities of the estate, on the morning after
the decease of his father—the executor al-
leging as a reason, that he claimed them as
his own, as a gift from his parent.

It was then proved on the part of the ex-
ecutor, by the evidence of his co-executor,
Mr. Reading, that two of the legatees had
stated that the testator gave to his son, Wil-
liam, the bonds in question, some short time
previous to the making of his last will—
within a month before; that it was a full
and free gift, and Willilam had handed the
bonds to his mother; that subsequently and
after the testator made his last will, his wife
took the bonds, conversed with him about
the will as it then stood, and, holding the
bonds in her hand, said, “Now, that the will
gives each child alike, shall I hand over to
each child a thousand-dollar bond?” The tes-
tator said, ‘“No, put them back in my tin
box.” It also appears that, the day before
the testator’s death, he directed one of his
daughters to bring the box, open it, and see
if the bonds were there. She opened it and
shewed him the bonds; and he sald it was
all right, and told her to put them back in
the box, keep the key, and at his decease de-
liver it to Mr. Reading, one of his executors
—that she kept the key till after her father's
death, when she gave the key, at her moth-
er's request, to her brother Willlam, the other
executor.

It is certain that the bonds In question once
belonged to the testator, and they were en-
tered by him on a schedule of his assets.
The testator having made a will by which
his son had not been placed on an equal foot-
ing with his daughters, and having subse-
quently become reconciled to his son, made
the gift of these bonds, when his will remain-

"ed in that condition. He afterwards revoked

that will and executed another, in which his
children were treated allke, except that the
daughters were given the use of his dwelling-
house and furniture in common with their

Google
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mother. After the new will had been made,
Mrs. Merchant brought the bonds to the tes-
tator, and@ the conversations and circum-
stances occurred which I have before stated.

1. Was the gift to the son a donation inter
vivos or mortis causa? It is proved, that the
testator was at the time in his last sickness,
and that during the whole course of his ill-
ness, he did not expect to recover. In such
a case, the presumption of law is that the
gift was intended as a donatio mortis causa.
1 Rop. Leg. 22.

2. It having been shown, that after the
gift the testator resumed possession, it is
urged on one side, that the gift was re-
voked; and on the other, that possession hav-
ing been obtalned by the donor without the
consent or privity of the donee, the gift was
not legally revoked. The last point involves
the proposition that the donor cannot re-
voke the gift without the consent of the
donee. . ‘

I would remark, in the first place, that if
this be 8o, it is a solitary exception to dis-
positions of property made in view of death,
by the voluntary bounty of the donor.

It 1s true that a will does mnot revoke a
donatio mortis causa; but the reason is that
the will does not speak till the testator’s
death—till the very moment the donation by
its terms has become absolute—when of
course it is too late to revoke it. On the
donor’s death, the donee’s title becomes
absolute, and therefore irrevocable by a will,
which from its nature is inoperative during
the donor's lifetime, the only period during
which the donation could be revoked.

It is insisted, however, that, inasmuch as
the entire dominion of the donor over the
property is transferred to the donee, no right
of revocation exists. But this rule, as I
understand it, does not mean that the donor
reserves no right of revocation—but only
that he parts with the control and posses-
sion of the property (Willlams, Ex'rs, 654)—
that there is not a partial but absolute de-
livery and change of possession. If such an
absolute delivery is inconsistent with a pow-
er of revocation by simple reclamation, it is
just as inconsistent with a revocation in case
of the donor’s recovery. Such an argument
would destroy the peculiar character of this
class of donations, and transform them into
pure irrevocable gifts inter vivos. -

The truth is, that the whole of this doc-
trine of revocation is a rule of law. The law

declares that a donation mortis causa, is:

revocable in case the donor recover—and
that, too, notwithstanding the gift was in
express terms absolute, and the delivery was
absolute. I do not see In any case that the
power of revocation is inconsistent with ab-
solute dominion in the donee, existing under
a condition annexed by the law to the gift,
that the donor may resume the property. An
attorney in fact, for the time being has full
authority and absolute dominion within the
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scope of his power; and yet the power may
be revoked at any instant. In the sense
contended for by the counsel of the executor,
a donee has not absolute dominion over the
subject of the gift: though his possession
for the time is absolute, his title does not
become perfect till the donor’s death. Be-
fore that period, he cannot dispose of the
property. If that event should not happen,
the donor may resume his gift.

It is conceded on all hands, that if the
donor recover the gift will be defeated. This
is a condition the law implies; and if the
law likewise implies that the gift may be re-
claimed at the pleasure of the donor—the
latter condition is no more incongruous with
the possession and dominion of the donee
than the former.

It is admitted that the gift may be re-
voked in the donor's lifetime, by resumption
of possession; but if that means, that the
subject of the gift must come back into the
possession of the donor by the consent of
the donee, it amounts only to the simple
trulsm, that both parties can by mutual
agreement annul the transaction. But if by
resumption of possession, a reclamation of
possession i8 intended, then the gift can be
revoked at the option of the donor. This
seems to be the view taken in Bunn v. Mark-
ham, T Taunt. 224, where Glibbs, C. J., says:
“It is in the power of the donor at any time
to revoke the donation before his death.” In
‘Ward v. Turner, 2 Ves. Sr. 433, Lord Hard-
wicke does not declare that an actual re-
sumption of possession Is necessary to con-
stitute a valid revocation; but on the con-
trary he cites the Commentary of Vinjus to
the effect, that the donor where the gift was
defeated by ‘“recovery or revocation,” had
his action against the donee. Id. 439.

Suppose the donee dies before the donor,
does the gift stand? In the case of a will,
the prior decease of the legatee causes the
legacy to lapse. This was the rule of the
civil law in respect to donations mortis causa;
and in the same breath this was declared,
the power of the donor to revoke was like-
wise expressed. The terms or conditions on
which the donor can recover the subject of
the gift are thus stated in the Institutes:
“Sin autem supervixisset {8 qui donavit, re-
ciperet; vel sl eum donationis poenituisset,
aut prior decesserit 18 cul donatum sit.”
Inst. lib. 2, tit. 7, § 1. Again, in the Digest
it is laid down: “Mortis causa donatio, etiam
dum pendet an convalescere possit donator,
revocari potest.” Dig. L 39, tit. 6, § 16, item
$ 30.

, The three conditions annexed to the gift
- by the civll law, which on happening defeat
| the donation, are: 1st, The recovery of the
{ donor; 2d, His repentance of the gift; 3d,
The death of the donee before the donor’s
" decease. These are separate and independ-
ent conditions. Ayliffe says, the gift “may
be revoked by the donor's repenting thereof.”

Google

Parergon, 331; Bracton, lib. 2, cap. 26, § 1.
In Jones v. Selby, Finch Prec. 300, the chan-
cellor sald: “You agree that a donatio causa
mortis is a gift in presenti, to take effect in
futuro after the party’s death, as a will; and
that it is revocable during his life, as a wjli
is.” Chancellor Kent speaks of these gifts
as ‘“conditional and revocable and of a tes
tamentary character.” 2 Comm. 445. In
Wells v. Tucker, 3 Bin. 370, Justice Tilgh-
man says: ‘It is contended on the part of
the plaintiff, that a gift of this kind passes
the property immediately, and is not subject
to revocation by the donor. Without ab-
solutely committing myself, I incline to the
opinion, that in this as In several other par-
ticulars, it partakes of the nature of a legacy,
and is revocable.” In the same case, Jus-
tice Yeates describes the donation as ‘sub-

"Ject to countermand and revocation.” In

Nicholas v. Adams, 2 Whart. 22, Justice
Glbson states accurately the three modes of
defeasance acknowledged by the civil law:
His language is, that it is “defeasible by
reclamation—the contingency of survivor-
ship—or deliverance from the peril.”

I find nothing against this doctrine—un-
less it be the language of the vice chancellor,
in Reddel v. Dobree, 10 Sim. 244, who,
speaking of an alleged donation, character-
ized it as a gift which “was always liable
during the lifetime of the testator to be re-
called by him;” and “therefore the very
essence of a donatio mortis causa,” was want-
ing. The gift In that case, was of money
that might happen to be in a certain box at
the testator’'s death, and on condition that
up to the time of his death, he should re-
tain “the complete dominion over whatever
might be placed in the box.” The opinion of
the vice chancellor is, substantially, that the
reservation of this dominion is inconsistent
with the essence of a donatio mortis causa.
If no more than that was intended, the doc-
trine is but another form of stating that there
must be a complete delivery. If it was de-
signed to declare that when there had been
a complete delivery, the donor could not re-
voke the gift, such an opinion was not called
for by the case in hand, and is not agreeable
with the authorities. There are several
cases besides that of Reddel v. Dobree,
which might be supposed to fmply that the
donor had no right to revoke, (4 Dru. &
War. 159, 285; 2 Colly. 356; 8 Mees. & W.
401;) but I think they proceed on the ground
that there must be an absolute delivery, a
change of possession and dominion, 80 as to
vest the full possessory title in the donee,
subject only to such rules as the law ap-
plies to this class of gifts. That a donatio
mortis causa cannot be revoked at the will
of the domor, I find no where decided, or
distinctly asserted; while the rule of the
civil law, that it could be revoked if the
donor repented, even while it was uncertain
whether or not he would recover, is clearly
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laid down in the Digest, and has been ad-
mitted to be the rule at common law, by a
number of distinguished judges, although 1
am not aware the point has expressly arisen
as the subject of distinct decision.

Applying this rule to the facts in evidence,
I am of opinion that the testator concelved
! this gift to be revoked. After making the
donation, he made a change in his will, and
substantial alterations as to the disposition
of his property, in favor of the donee.
When that act was accomplished, his wife
brought these bonds to him, and asked
whether she should distribute them among
his children. He said, “No,” and directed
them to be placed in the depository where
le kept his valuable papers. That direc-
tion was not only a resumption of the pos-
session, but an indication of a change in his
views in respeet to the disposition of the
property. His subsequent conduct, in call-
mg for the box, inquiring whether the bonds
were there, and directing his daughter to
lock the box, and give the key not to his
son, but to the other executor, after his
death, confirms the idea of revocation, and
shows he intended the bonds to come into
the possession of his executor, after his de-
cease, as a part of his estate. I think,
therefore, that the revocation has been sus-
tained. . :

The jurisdiction of the surrogate to try
this question, has been questioned by the
counsel of the donee. The surrogate has
jurisdiction to try every question necessary
to the settlement of the accounts of the ex-
ecutor. It is competent for the legatees, on
the accounting of the executor, to produce

Google

evidence to charge him with more assets
than he acknowledges In his accounts to
bave received. They may prove the testa-
tor had assets which the executor should
have collected, or which he has received
and not brought Into his accounts. In the
present case, the legatees assumed the last
position. They sought to charge the execu-
tor with the amount of these bonds, and
shewed the bonds had belonged to the testa-
tor in his lifetime, and that the executor
had admitted they were in the possession of
the testator at the time of his death. Had
the case stopped there, it would have been
my duty to have charged the executor with
the amount of the bonds. But he sets up a
gift by the testator; and in order to decide
whether he is liable or not for the bonds,
the question of gift must be determined.
The executor himself raised this point, to
exonerate himself from liability; and it is
necessary to decide it in order to settle his
accounts, and make a final decree for the
distribution of the estate. If an executor
can retain assets on the plea of a gift causa
mortis, and then successfully impeach the
surrogate’s jurisdiction to inquire into the
validity of this plea, the power of this court
in respect to the settlement of accounts and
the adjustment of estates is at an end.

I am very clear that this objection is not
tenable—and must thercfore decree distribu-
tion, in accordance with the conclusion to
which I have arrived, respecting the revoca-
tion of the donation by the testator before
his decease.

NOTE. See Jones v. Selby, Finch Prec. 300;
Jayne v. Murphy, 31 IIL. App. 28.
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RIDDEN v. THRALL et al
(26 N. E. 627, 125 N. Y. 572.)
Court of Appeals of New York. Feb. 24, 1801.

Appeal from supreme court, general
term, second department.
Action by James N. Ridden against
) James H. Thrall, ar administrator,etc., of
Charles H. Edwards, decensed, and_an-
other, to determine the validity of an al-
leged gift causa mortismadeto plaintiff by
defendant’s decedent om a judgment
affirming a judgmedt in 9laintiﬂ‘s f{:}r,

defendant appeals{ .., . Al
Carlisle Norwod&d, J’r., ?or appellaphts.

John H. Corwin aud Wm. D. Veeder, for

respondent.

EARL,J. On the 1st day of October,
1888, Charles H. Edwards had money on
(deposit In ravings banks, and kept the
savings banks books in a tin box, and on
that day he delivered the tin box to the
plaintiff, informing him that he wasabout
to go to St. Luke’s hospital in the city of
New York tohavean operation performed
for hernia, and that he was apprehensive
he might die from the results of the opera-
tion, and said to him that if he did not
return he gave bim the box and its con-
tents. He went to the hospital on the
next day, and on the 5th day of October
an operation was there performed for in-
guinal hernia. The operation was not
dangerous, and was apparently success-
ful. But on the 16th day of October he
suddenly died from heart discase, with
which he was ufflicted when he went to
the hospital. He had not returned from
the hospital, and had not recovered from
the disease for which the operation was
performed, nor from the results of the
operation. The defendants claim that
the circumstances were such that a valid
gift was not made, mainly because Ed-

. wards did not die from the disease on ac-
count of which he went to the hospital,
and from which be apprehended death
might enrue. The case is novel in some
of its features, and interesting. I have
carefully considered the able argument
submitted on behalf of the appellants, and
+am satisfied that the judgments of the
courts below upholding the giit are right.

The gift was sufliciently proved. The
facts which took place at the time of the
gift on the 18t day of October were testi-
fied to by the plaintiff’s wife. There were
16 bank-books, and they represented about
$40,000 of deposits. Such a gift should be
proved by very plain and satisfactory evi-
dence, and, if the case depended upon the
evidence of the wife alone, any court
might well hesitate to uphold the gift.
But on the previous day (September 30th)
Edwards wrote the following letter ad-
dressed to the plaintiff: *“Friend Jim:
Should I not survive from the effects of
the operation about to be performed on
me at St. Luke’s Hospital, this is my last
will and request, that you will take
charge of my body, and have it placed in
my family plot in Greenwood Cemnetery;
and also that you will take full charge of
all my personal effects of every kind, and
to have and hold the same unto yourself,
your heirs and assigns, forever. You will
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find my papers and all my accounts in the
box. C. H. Epwarps.” This was inclosed
in an unsealed envelope, addressed to the
plaintiff, and placed by Edwardsin the bu.

reauin the room occupied by him in plain..

tiff's house, where it was found about a
week after his burial by plaintiff’s wife and
his aunt, both of whom proved the hand-
writing to be thatof the donor. Thegenu-
ineness of this letter was not disputed upon
the trial. While, standing alone, it would
not have been sufficient to establish the
gift, it furnishes strong confirmation of
the evidence of plaintiff'’s wife as to the
gift, and leaves no reason to doubt that
it was made as she testified. It was com-
petent as corroborating evidence, just as
the oral or written declarations of the
donor previously made would have been,
showing the intention to give, and thus
corroborating the evidence as to the act-
ual gift subsequently made. I have found
no authority condemning such evidence.
In all cases where probate of a will is cun-
tested on the ground of undue influence,
fraud, incompetency, or forgery, the pre-
vious declarations or statements, in any
form, of the testator,showing anintention
in harmony with the instrument offered
for probate, have always been held com-
petent, not as suflicient, standing alone,
but as corroborating the other evidence
offered by the proponent.

The gift was consummated by the deliv-
ery of the books, and no other formality
was needed to constitute the actual deliv-
ery of the bank deposits needful to vest

.the possession and title in the Jdonee. In
gavings banks in this state such deposit
books are issued as evidence of the indebt-
edness of the banks., Withdrawals of de-
posits are entered in the same books. g0
that the deposit book always, with the
addition of any interest, shows the actual
state of the accounts between the depos-
ftor and the bank, and the whole indebt-
edness of the bank. It answers the same
purpose in the case of a savings bank that
is answered by a certificate of depusit in
the case of other banks. The decisions

are not entirely harmonious as to the.

sufficiency of the mere delivery of such de-
posit books to constitute a valid gift,
either inter vivos or causa mortis. But
the general rule in England and in this
country, and particularly in this state, is
that any delivery of property which trans-
fers to thedoneeeither thelegal orequitable
title is suflicient to effectuate a gift; and
hence it has been held that the mere deliv-
ery of non-negotiable notes, bonds, mort-
gages, or certificates of stock is sufficient
to effectuate a gift. 2 Redf. Wills, 312;
Westerlo v. De Witt, 836 N. Y. 340; Champ-
ney v. Blanchard, 89 N. Y. 111; Penfield v.
Thayer, 2 E. D. Smith, 305; Walsh v. Sex-
ton, 55 Barb, 251; Johnson v. Spies, b
‘Hun, 468; Allerton v. Lang, 10 Bosw. 362;
Camp's Appeal, 36 Conn. 83; DBates v.
Kempton, 7 Gray, 382; Chase v. Redding,
13 Gray, 4158: Pierce v. Bank, 129 Mass.
425; Tillinghast v. Wheaton, 8 R. 1. 536;
In re Mead, 15 Ch. Div. 651; Moure v.
Moore, L. R. 18 Eq. 474.

But the learned counsel for the appel-
lants calls our attention to one of the by
laws of the bank printed in the deposit
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book in question in this action, and claims
ythat the delivery was not effectual with-
out the written order of the donor. The
bv-law i8 as follows: “Drafts may be
made personally or by the order, in writ-
fng. of the depositor, if the bank have the
signature of the party on their signature
book, or by letters of attorney duly au-
thenticated; but no person shall have the
right to demand any part of the principal
or interest without producing the pass-
book, that such payments may be entered
therein. If the person giving the order or
power of attorney cannot write, he or she
must make his or her mark, in the pres-
ence of a subscribing magistrate or some
one whose signature is known at the
bank, and any person presenting said or-
der or power of attorney must be known
or mude known to the bank as the one
authorized to receive the money.” This
by-law requires an order or power of at-
torney whensome one seeks to draw mon-
ey for the depositor or the depositor’s
money. But the depositor can draw the
money without making an order, simply
by the presentation of the deposit book,
and so can any owner of the book. Sup-
pose the plaintiff had purchased the book,
and had thus become the absolute owner
thereof. He could have drawn the money
/ as owner on presentation of the book, and
the bank could not have required. as a
condition of payment, that he should pro-
cure a power of attorney or an order from
one having no interest, legal or equitable,
in the deposit. The owner in such a case
should produce satisfactory evidence of
his o wnership of the book, and if the bank
refused to pay he would be obliged to es-
tablish such ownership by any competent
evidence, and nothing more; and his
rights as purchaser would be no greater
than hisrights asdonee. He has the same
rizht to enforce a payment that he would
have had if he had been the donee of any
non-negotiable chose in action, ora certifi-
cate of deposit or unindorsed note. He
could establish his right to payment in
such a case by any proof showing that he
‘was the absolute legal orequitable owner.

The claim is also made that the donor
could not make the giftin the apprehen-
sion of death from a surgical operation to
be performed in the future, to which he
intended voluntarily to expose himself.
But, without taking a broader view, death
from asurgical operation, made necessury
by a present discase, is, in a proper sense,
death from the disease, and the gift may
in such case be upheld ar inade in the ap-
prehension of death from the disease.

We now come to the question, was the
gift invalid because the donor did not die
of the same disease from which he appre-
hended death? Gifts causa mortis, as well
as gilts inter vivos, are based upoun the
fundamental right every one has of dis-
posing of his property as he wills. The
law leaves the power of disposition com-
plete, bat, to guard against fraud and im-
position, regulates the methods by which

i it i8 accomplished. To consummate a
\ gift, whether inter vivos or causa mortis,
‘the property must be actually delivered,
.and the donor must surrender the posses-
‘slon and dominjon thereof to the donee.
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In the case of gifts inter vivos, the mo-
ment the gift is thus consummated it be-
comes absolute and irrevocable. But in
the case of gilts causa mortis more is
needed. The gift must he made under
the apprehension of death from soine pres-
ent disease, or some other impending peril,
and it becomes void by recovery from the
disease or escape from the peril. It is also
revocable at any time by the donor, and
becomes void by the death of the donee
fn the life-time of the donor. It is not
needful that the gift be made in extremis
when there is no time or opportunity to
make a will. In many of the reported
cases the gift was made weeks, and even
months, before the death of the donor,
when there was abundant time and op-
portunity for him to have made a will.
These are the 1nain features of a valid gift
causa mortis as they are set forth in many
text-books and reported cases Just. Inst.
lib. 2, tit. 7, § 1; Mack. Rom. Law, § 793;
CivilCodeCal. §§1149,1151; 1 Rup. T.eg. 26; 2
Schouler, Pers. Prop. § 157: 2 Kent, Lo,
444; 1 Story, Eq. Jur. §§ 606, 607; 3 Poin,
Eq. Jur. § 1146; Grymes v. Hone, 49 N. Y.
17; Williams v. Guile, 117 N. Y. 343, 22 N.
E. Rep. 1071; Basket v. Hassell, 107 U. S.
602, 2 Sup. Ct. Rep. 415.

Counsel for the appellants would add
one more prerequisite to an effectual gift,
and that is that the donor, when the gift
has been made iu the apprehension of
death from disease, must have died of the
same disease, and he calls our attention
to expressions of judges to that effect. I
have examined all the cases to which he
refers, and many more, and find that these
expressions were all made in cases where
the donor died from the same diseare from
which he apprehended death when he
made the gift, and that none of them
were needful to the decisions made. The
doctrine meant to be laid down was that
the donor must not recover from the dis-
ease from which he apprehended death.
I am quite sure that no case can be found
in which it was decided that death must
ensue from the same disease, and not from
some other discase existing at the same
time, but not known. There i8 no reason
for this ad«itional prerequisite. The rul

is that the donor must not recover from} ™~

the disease from which he then appre-
hended death. If he recovers, the gift is
vold; if he does not recover, and the gift
is not revoked, it becomes effectual. In
this case the condition was that if he did
not recover from the consequences of the -
operation and return from the hospital,
the gift should take effect. That wasa
perfectly lawful condition for him as the
owner of the property to impose, and no
reason can be perceived for refusing to up-
hold a gift made under such circumstances.
A donor may bave several discases, and
may in making a gift apprehend death
from one and not from the others, and
shall the gift be invalid if, before he re-
covers from the discase feared, he dies
from one of the other diseases? In such a
case it might be, and gencrally would be,
difficult, if not impossible, to tell what
share any ot the disedases had in causing
the death. No medical gkill could ordi-
narily tell that thedonor would have suc:
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cumbed to the disease feared, if the other
- diseases had not been present. Here the
immediate cause of death appeared to be
heart disease, and the autopsy did not dis-
close that there was any connection be-
tween the hernia or the operation and the
heart disease. But who could tell that
the death would have ensued from the
heart disease at that particular time but
for the operation? No medical skill can
tell that the shock from the operation, and
the debility and disturbance caused there-
by, did not hasten death; and the death,
therefore, in a pruper sense, may have en-
sued, und probably did ensue, from both
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causes. Sound policy requires that the
laws regulating gifts causa mortis should
not be extended, and that the range ot
such gifts should not be enlarged. We
therefore contine our decision to the pre-
cise facts of this case, and we go no
further than to hold that when a gift is
made in the apprehension of death [rom
some disease from which the donor did
not recover, and the apparent immediate
cause of death was some other disease
with which he was afflicted at the same
time, the gift becomes effectuul. The judg-
ment should be affirmed, with costs. All
concur.
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~ the case of a gift causa mortis.’

i

GIFTS CAUSA MORTIS. 9

DREW v. HAGERTY,
(17 Atl. 68, 81 Me. 281.)
Supreme Judicial Court of Maine. Jan. 18, 1889.

Exceptions from supreme judicial court,
Androscoggin county.

Action for money had and receiveds
brought by Franklin M. Drew, administra-

r, ete., of Daniel Hagerty, deceased, against
Mary Hagerty. Defendant claimed the prop-
erty, which was money deposited in a sav-
ings bank, under an alleged gift causa mor-
tis of the savings bank book made by the in-
testate on the day of his death. Verdict for
plaintift which defendant moved to set aside,
and also excepted to the charge of the court.

Newell & Judkins, for plaintitf. Frank
L. Noble, for detendant.

WALTON,J. Themostimportant ques-
tion is whether the gift of a savings bank
book from husband to wife, causa mortis,
is valid without delivery, provided the book
is at the time of the alleged gift already in the

tpossession of the wife. The action was tried
before the chief justice, and he ruled that, to
constitute a valid gift causa mortis, there
must be a delivery; that, if the property “be
at the time already in the possession of the
donee, the donor’s saying to the donee, ¢ You
may have it,’or‘You may keep it; it shall
be yours,’—does not pass the property in

We think thus ruling was correct. If the
act of delivery was for no other purpose than
to invest the donee with possession, no rea-
son is perceived why it might not be dis-
pensed with when the donee already had pos-
session. But such is not its only purpose.
'1t is essential, in order to distinguish a girt
causa mortis fromn a legacy. Without an act
of delivery, an oral disposition of property,
in contemplation of death, could be sustained
only as a Egcugative will, and in the man-
ner and with the limitations provided for
such wills. Delivery is also important as evi-
dence of deliberation and intention. 1t is a

- test of sincerity, and distinguishes idle talk

from serious purposes; and it makes fraud
and perjury more difficult. Mere words are
easily misrepresented. Even the change of
an emphasis may make them conveya mean-
ing different from what the speaker intended.
Not 8o of an act of delivery. Like the de-
livery of a turf, or the delivery of a twig, in
the ancient mode of conveying estates, or
the delivery of a kernel of corn, or the pay-
ment of one cent of the purchase money, to
make valid a contract for the sale of a cargo
of grain, an act of delivery accomplishes that
which words alone cannot accomplish. Gifts
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causa mortis ought not to be encouraged.

They are often sustained by fraud and per-
jury. It was an attempt to sustain such a
gift by fraud and perjury that led to the enact-
ment of thestatute for the prevention of fraud
and perjury. See Mathews v. Warner, 4 Ves.
187, 196, note; Leathers v. Greenacre, 53
Me. 561, 569. As said in Hatch v. Atkinson,
56 Me. 326, 1t is far better that occasionally a
gift of this kind should fail than that the
rules of law be 8o relaxed as to encourage
fraud and perjury.

We are aware that some text writers have
assumed that, when the property is already
in the possession of the donee, a delivery is
not necessary. But the cases cited in sup-
port of the doctrine nearly all relate to gifts "
inter vivos, and not to gifts causa mortis.
A gift inter vivos may be sustained without
a distinct act of delivery at the time of the
gitt, if the property is then in the possession
of the donee, and the gift is supported by
long acquiescence of the donor, or other en-
tirely satisfactory evidence. This court so
held in Wing v. Merchant, 57 Me. 383, and
the jury were so instructed in this case, and
the defendant had the benefit of the instruc-
tion. But the question we are now consid-
ering is not whether a gift inter vivos can be
sustained without a distinct act of delivery,
but whether such a relaxation of the law can
be allowed in the case of a gift causa mortis.
We think not. Reason and the weight of au-
thority are oppused to such a relaxation.
Hatceh v. Atkinson, 56 Me. 826; Luane v.
Lane, 76 Me. 521; Parcher v. Savings Inst.,
78 Me. 470, 7 Atl. Rep. 266; Dunbar v. Dun-
bar, 80 Me. 152, 13 Atl. Rep. 578; Miller v.
Jeffress, 4 Grat. 472; French v. Raymond,
39 Vt.623; Cutting v. Gilman, 41 N, H. 147;
Delmotte v. Taylor, 1 Redf. Sur. 417; Eger-
ton v. Egerton, 17 N. J. Eq. 419; Kenney v.
Public Adm'r, 2 Bradf. Sur. 319; 2 Kent,
Comm. (10th Ed.) 602, and note; Dickeschied
v. Bank, 283 W. Va. 340; Walsh’s Appeal,
(Pa.) 15 Atl. Rep. 470, and note.

It is the opinion of the court that the gift -

of a savings bank book causa mortis, to be -

valid, must be accompanied by an actual de-

livery of the book from the donor to the

donee, or to some one for the donee, and that
the delivery must be made for the express
purpose of consummating the gift, and that

a previous and continuing possession by the

donee is not sutlicient; and that in this and

in all particulars the rulings in the court be-

low were correct and that no cause exists for

granting a new trial. Motion and exceptions

overruled.

PETERS, C.J.,, and DANFORTH, VIR.
GIN, EMERY, and HASKELL, JJ., cun-
curred.
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JONES v. WEAKLEY.
(12 South. 420, 99 Ala. 441))
Supreme Court of Alabama. Ieb. 6, 1893.

Appeal from circuit court, Jefferson coun-
ty; James B. Head, Judge.

Action by John H. Jones against S. D.
’\Veﬂkley. as administrator of the estate of
Nat Jenkins, deceased, to recover money had
and received. From a judgment for defend-
ant, plaintiff appeals. Affirmed.

White & Howze, for appellant. Cabaniss
& Weakley, for appellee.

STONE, C. J. This case was tried by the
court, without a jury, and presents a single
question: Does the testimony prove that
the deceased, Nat Jenkins, made a valid, ex-
ecuted gift causa mortis to John H. Jones,
the plaintiff, of the money he had on deposit
with the First National Bank of Birming-
ham? There is no material conflict in the
testimony. The first National Bank of Bir-
mingham was a bank of issue, discount, and
deposit, and was not a savings bank. Nat
Jenkins was a colored man, was lying se-
rlously wounded from a railroad disaster, be-
lieved be would die of his wounds, and did
in fact die therefrom two days afterwards.
He had a deposit account with the First Na-
tional Bank. He had in his possession a
pass book, in which was an account with
the caption, “Dr. The First National Bank,
in acc’t with Nat Jenkins, Cr.” In this
pass book were items of debit and credit,
but the account was not balanced. There
was in fact a balance due the depositor of

~near $900. Jones was a nephew of Jenkins,
and was visiting the latter as he lay in the
hospital, the effect of his injurles. He gave
Jones the key to his box, and requested
him to go and bring to him his pass book
and other articles. On the next day, and in
the presence of witnesses, Jenkins, after
stating he was going to die, handed to plain-
tiff, Jones, the bank book, keys. and papers,
and sald to him: *“Take this book. I give
you this money, and all I have got. Go and
get it. I don’t want the old man or any of
his folks to have anything that I have got.
All I want is for you to see that I am de
cently buried.” Jones took poussession of the
tendered pass book, keys, and puapers, and
retained them. After Weakley was appoint-
. €d administrator, he checked the money out

Google

of the bank, and this action was brought by /

Jones to recover the same as so much mon-
ey had and received for his use.

The general rule is that to constitute a
valid gift, whether inter viv-'s or causa
mortis, the donor must part with dominion
over the thing attempted to be given; must
do the act or acts which are, or appear to
be, the most pronounced and decisive of the
intention to part with possession and con-
trol; and the acts must of themselves
amount to a parting with the possession and
control. Authorities on thms question are
very abundant, and they cover almost every
conceivable phase of the question. McHugh
v. O'Connor, 91 Ala. 243, 9 South. Rep. 165;
Dacus v. Streety, 59. Ala. 183, 8 Amer. &
Eng. Enc. Law, p 1341 et seq., and the nu-
merous authorities cited by counsel.

The direct question presented by this rec-
ord has been many times considered. A
pass book issued by a savings bank, it is
held, rests on a peculiar footing. Such book
is the record of the customer’s account, and
its production authorizes control of the de-
posit. Like the key of a locked box, its de-
livery is treated as a delivery of all it con-
tains. It follows that the delivery in this
case, -accompanied by the declared intention
to give, if the deposit had been in a savings
bank, would have been a valid gift causa
mortis of the money on deposit, of which it
was the evidence. It would furnish the key
to the locked contents. 8 Amer. & Eng. Enc.
Law, 1324, 1325; Plerce v. Bank, 129 Mass.
425; Curtis v. Bank, 77 Me. 151; Hill v.
Stevenson, 63 Me. 364; Camp’s Appeal, 36
Conn. 88. Not 80, however, with the present
book. The First National Bank, as we have
seen, was a bank of issue, discount, and de-
posit. The money could be witharawn from
the bank, not by the production of the pass
book, but on the check of the depositor. It
was not the best delivery available un-
der the circumstances. It did not give domin-
jfon and control of the money,—the thing
claimed to have been given,—for the money
was as subject to check without the pro-
duction of the book as with it. Thomas’
Adm’r v. Lewis (Va.)) 15 S. E. Rep. 389;
Dole v. Lincoin, 31 Me. 422; Hillebrant v.
Brewer, 6 Tex. 45; Noble v. Smith, 2 Johns.
52; Jones v. Brown, 34 N. H. 445; Beak v.
Beak, L. R. 13 Eq. 489; 8 Amer. & Eng. Enc.
Law, p. 1345, note 2. There i8 no error in
the record. Affirmed.
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WADDINGTON v. BUZBY.
(45 N. J. Eq. 173, 16 Atl. Rep. 690.)

Court of Errors and Appeals of New Jersey.
Feb. 1, 1889.

Appeal from prerogative court; McGill, Or-
dinary. 43 N. J. Eq. 154, 10 Atl. Rep. 862.

A written instrument alleged to be the
last will and testament of Ruth W. Buzby
was offered to the orphans’ court of Salem
county for probate, by George G. Wadding-
ton, executor therein named, and probate
was refused on objections raised by Nathan
W. Buzby. On appeal the order refusing
probate was affirmed by the ordinary, and
the proponent appealed to this court.

W. T. Hilliard and W. E. Potter, for ap-
pellant. C. H. Sinnickson, for appellee.

SCUDDER, J. A careful consideration of
the facts in this case has changed my first
fmpression, and led me to a different result
from that reached in the courts which have
made the prior examinations of the questions
presented. It appears, in my judgment, that
sufficient weight has not been given to the
extent of the right which the law gives to
the owners of property to dispose of it by
will, the moderate capacity required for the
exercise of this right, and the aid they may
invoke from others in giving order and legal
form to their wishes without subjecting
them to the charge of fraud and undue in-
fluence. At the date of this writing and its
execution, April 20, 1882, Ruth W. Buzby
was about 83 years old, and she died in 1884,
She was feeble and forgetful to the extent
that persons ordinarily are at such an ad-
vanced age, and she was pearly blind, so
that she could not read, or did so with difi-
culty. But she could at that time go about
the house, knew the members of the family,
talked about her business affairs, remem-
bered the amount of her property and where
it was invested, objected to the reduction of
the percentage of interest, took a part in the
routine of the house and the payment of
bills, and conversed with visitors whom she
knew. She had been an intelligent woman,

ut not of very strong will, rather reticent
than talkative, and became more silent and

bsent-minded as she grew old. She was in-
jured by a fall, and failed in physical and

mental strength from that time gradually un- |

til her death. The opinions of witnesses as
to her mental capacity are of no weight un-
less sustalned by facts on which such opin-
fons are founded; and those who saw her
seldom, or but once, and say she was silent,
and appeared absent-minded, give little aid
in determining this question. Lowe v. Wil-
liamson, 2 N. J. Eq. 82; Sloan v. Maxwell,
3 N. J. Eq. 581; Whitenack v. Stryker, 2 N.
J. Eq. 8; Andress v. Weller, 3 N. J. Eq. 6G05;
Stackhouse v. Horton, 15 N. J. Eq. 202; Pan-
coast v. Graham, Id. 204; Stevens v. Van-
cleve, 4 Wash. C. C. 262; Den v. Vancleve, 5
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MENTAL CAPACITY TO MAKE A WILL.

RN 1 &
e 3, @

Y T
N. J. Law, 589; Harrison v. Rowan, 3 WK
C. C. 580; Turner v. Cheesman, 15 N. J. Eq.
243; Eddy’'s Case, 32 N. J. Eq. 701, 33 N. J.
Eq. 574; Collins v. Osborn, 34 N. J. Eq. 511;
and others that might be cited,—are cases in
our state where persons who were aged, dis-
eased, blind, and infirm have executed wills,
and the rule of capacity by which they may
be sustained has been enunciated.

It is shown to my satisfaction that the tes-
tatrix, at the time she executed this writ-
ing, was capable of recollecting the property
she was about to dispose of, understanding
the manner of distributing it therein set
forth, the objects of her bounty, and the na-
ture of the business in which she was enga-
ged. If so, she had the requisite testamen-
tary capacity. The paper was in fact exe-
cuted by her as her last will and testament,
in the presence of two witnesses present at
her house at the same time. The attesting
clause does not say that they signed in the
presence of the testatrix. One of these sub-
scribing witnesses is dead; the other is liv-
ing, but does not remember the circumstan-
ces. He is certain as to his signature, and
that of the other witness is proved by his
son. - It is shown by the testimony of the oth-
er two persons who were present at the sign-
ing of the paper that they were all together
in the dining-room when she signed and rc-
quested them to sign as witnesses to her will.
This completes the attestation. It also ap-
pears that the will was read to her before
signing. She took the will after execution,
herself, up stairs, put it in a box with her
other papers in a drawer of her room where
she slept, and it remained in her possession
until her death, about five years after its date.
Of the fact of its due execution, and her
capacity to make it, there seems to me to be
satisfactory proof offered.

The more serious question in the case is
whether Ruth W. Buzby executed this writ-
ing, purporting to be her last will and tes-
tament, through the undue influence of
George G. Waddington, the proponent. The
influence that will vitiate a will must be such
as in some degree destroys the free agency
of the testator, and constrains him to do
what is against his will, but what he is un-
able to refuse, or too weak to resist. 1 Jarm.
Wills, § 37; Lynch v. Clements, 2¢ N. J. Eq.
431; Moore v. Blauvelt, 15 N. J. Eq. 307.

It is claimed that this appears in several
particulars. The proponent wrote the will,
in which he was made sole executor, and his
son and wife were favored legatees. In Rus-
ling v. Rusling, 35 N. J. Eq. 120, 36 N J. Eq.
603, it was said that the fact that the will
was drawn by a favored legatec, while it
calls for suspicious scrutiny of the circum-
stances, does not, of itself, invalidate the
will. The same rule would apply where the
legacies were given, not to himself, but to
i those who stand in such near relationship to
'[him as a son and wife. We must therefore
‘look for other circumstances. Each case
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must be judged by its own circumstances,
and no general rule can be made applicable
to all cases. The testatrix had three chil-
dren,—Mary Buzby, Beulah Gaskill, and Na-
than Buzby. The son had died some years
before her death, leaving a son of the same
name, who is the caveator against the pro-
bate of this will. Mary Buzby lived with
her mother until she died, on March 29, 18%2.
She cared for her in their home, aided her in
the management of her property, but there is
no evidence that she exercised undue influence
over her. Her entire property was the sum
of $5,200 invested in bonds and mortgages,
and some household furniture of no great
value. Some years before her death she
made a will by which she bequeathed $1,200
to Beulah Gaskill, and the residue to Mary
Buzby. That will was drawn by Aaron
Fogg, a neighbor. On the evening before
Mary died, a codicil was written by Aaron
Fogg to this will. He went to the testatrix’s
house, at the request of the proponent, and
it was there executed by Ruth W. Buzby and
witnessed by him and his daughter, who
went with him for that purpose. The exact
form of the codicil is not given, but it was
for the benefit of Mary B. Waddington, the
proponent’s wife, who is the daughter of Beu-
lah Gaskill, and granddaughter of Ruth W.
Buzby. She was taken by the testatrix when
an infant, named after her daughter Mary,
brought up by them with care and affection,
and remained with them until her marriage.
By the will in controversy $1,500 is given to
Beulah Gaskill, and some furniture; $100 to
Ann B. Gaskill, and some silver-ware; $100
to Isabella P. Gaskill, and some silver-ware;
$600 to Asher B. Waddington, her great-
grandson; $600 to Martha Hancock, in lieu of
any charge for services or otherwise she
might make agalnst her estate; and the resi-
due to Mary B, Waddington, her granddaugh-
ter. Her reason for giving no legacy to her
grandson Nathan W. Buzby, the caveator, is
stated in her will in these words: “My grand-
son Nathan W. Buzby heired a legacy for one
thousand dollars by the will of nis grandfa-
ther, Asher Buzby. By the failure of my co-
executor, George W. Ward, I have been
compelled to pay the greater part of said
legacy out of my own resources, and this is
the reason my said grandson Nathan W. Buz-
by i8 not mentioned as a legatee in this in-
strument.” This payment was demanded of
her by her grandson when it was said that
she had but $10 left in the house for their
present support; and there is evidence that,
although she was patient at the time, and
afterwards treated him with kindness and
affection, she was displeased with his de-
mand for the money, and his extravagance
in spending it after he had received {t.
Beulah Gaskill went to live with her moth-
er after Mary’s death, and remained with her
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untll her death, with the promise that she
would be provided for. She also received
$1,500 by the will of her sister Mary. From
this disposition of the property it will appear
that all, excepting $600 given to Martha Han-
cock for services in the family from the time
she was a child, was bequeathed to Beulah
Gaskill and her children; Mary B. Wadding-
ton and her son, Ashery namesake of his
grandfather, receiving the greater portion of
the estate. The exclusion of Nathan W.
Buzby was in the former will drawn by
Aaron Fogg, with which Waddington bad
no connection, and Beulah Gaskill's individ-
ual portion was largely increased after the
death of her sister, Mary, by her will and
by the terms of this will, though in these
proceedings she I8 hostile to the proponent.
These dispositions appear more like the nat- ¢
ural operation of the mind and affection of
the testatrix than results of the fraudulent
contrivance or undue influence of Wadding-
ton, who wrote this will. His conduct, his
character, and relationship to her do not war-
rant such charges against him without more
direct and certain evidence. Until about the
time of Mary's death it does not appear that
he took any interest in her business. He
lived at Elsinboro, two and a half miles from
the testatrix’s home in Salem. After Mary's
death, he attended to her money matters, col-
lected her interest, and deposited it for her,
advised the investment of her money when
the security was changed, and with her con-
sent reinvested it for the best rate of interest
she could obtain. He was the husband of
her granddaughter, and apparently the near-
est connection with whom she could advise,
and on whose judgment she could rely, as
the infirmities of age increased. While it
would have been more delicate and prudent
for him, under the circumstances, to secure
the services of a stranger to prepare a will
for the testatrix, yet, if she had sufficient
capacity to make it, and this is the volun-
tary expression of her wishes in disposing of
her property, his mistake or even officious-
ness in tendering his services should not be
allowed to defeat her purpose, long entertain-
ed and expressed in a former will, to ex-
clude the caveator from any portion in her
property. The decree should be reversed,
and the will admitted to probate.

Under the peculiar circumstances of this
case the caveator will be allowed $250 in lieu
of costs, expenses, and allowances in all
courts; and the executor will be given his
costs and expenses out of the estate.

Decree reversed.

KNAPP and PATERSON, JJ., for affirm-
ance. The CHIEF JUSTICE, DEPUE, DIX-
ON, GARRISON, SCUDDER, VAN SYCK-
EL, BROWN, CLEMENT, COLE, and Mec-
GREGOR, for reversal.




MIDDLEDITCH et al. v. WILLIAMS et al.
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Appeal from orphans’ court, Essex county;
Kirkpatrick, Buttner, and Ledwith, Judges.

Francis E. Marsh, for appellants. J. Frank
Fort, for respondents.

VAN FLEET, Vice Ordinary. The ques-
tion presented by the appeal in this case is
whether a decree made by the orphans’ court
of Essex county, on the 4th day of June, 1888,
admitting to probate a paper purporting to
be the last will of Willlam H. Livingston, de-
ceased, is such a decree as the court should,
in view of the facts of the case and the law
applicable to them, have made. The paper
in question was executed on the 11th day of
January, 1887, in the city of New York, where
the testator then resided. It appears to have
been executed In strict conformity to the re-
quirements of our statute regulating the exe-
cution of wills. After the execution of the
paper in question, Mr. Livingston removed
to the city of Newark, in this state, where
he died, on the 4th day of February, 1%88.
His wife died in August, 1886, and after
that date, up to the time of his own death,
bis family consisted of himself, his daughter,
Lillian, (bis only surviving child,) and his
mother-in-law, Marie C. Williams. His daugh-
ter, at the time of her mother’'s death, was
five or six years of age. The testator, by the
paper in question, gives all his property, of
every kind and description, to his mother-in-
law, and at her death to her son William
P. Willlams, in trust for his daughter, to be
held until his daughter has attained the age
of 25 years, when, in the language of the will,
“gaid property shall be handed over intact to
her: provided, however, that in consideration
of taking care of Lillian till twenty-five years
of age, or until her marriage, said Marie C.
Wiliiams shall be supported and maintained,
in her ordinary manner of living, out of the
fncome derived from said property; and
should Marie C. Willlams be living when Lil-
lian shall arrive at twenty-five years of age,
then Lillian shall give unto Marie C. Williams
& satisfactory bond or guaranty for securing
to Marie means for her support during the
balance of her life. Should my daughter,
Lillian, die before Marie C. Williams, then my
property shall belong to the latter; ana
should both Lillian and Marie die before Wil-
liam P. Williams, then my property sbhall be-
long to the last named, William P. Willlams.”
Mrs. Williams and William P. Willlams are
appointed executors. It i8 not shown who
drew this paper, nor where, nor under what
circumstances, it was drawn. One of the
subscribing witnesses says that he thinks the
testator wrote it himself. That Is the only
information we have respecting its prepara-
tion or origin.
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The validity of this paper, as the will of
William H. Livingston, is contested on two
grounds: First, it is said that it is shown to

he product of an insane mind; and, sec

ond, that it is shown to be the result of the
exercise of undue influence. And it is claim-
ed that the contents of the paper itself fur-
nish strong evidence of the truth of both
these objections. A will may be contrary
to the principles of justice and humanity,—
its provisions may be shockingly unnatural
and extremely unjust; nevertheless, if it
appears to have been made by & person of
suflicient age to be competent to make a will,
and also to be the free and unconstrained
product of a sound mind, the courts are
bound to uphold it. The courts must so
treat papers of this kind, in_order to main-
tain that grea inciple 'mon
every citizen, of full wﬁ%@d,
tho rght to da-swith-his own a5 he pleates, so
W@Mwﬂx\g prop-~
erty to an immoral or unlawful purpose. But
In cases where want of testamentary capaci-
ty or undue influence is alleged, it is the duty
of the court to scan the provisions of the will
to see whether or not they furnish any evi-
dence of the truth of the charges made
against its validity.

The feature of the paper under considera-
tion which is most likely to attract attention,
as tending to show that the disposition which
the testator madc of the property is both un-
natural and unjust, is the fact that he has,
either inconsiderately or designedly, mani-
fested an unnatural preference for his moth-
er-in-law and brother-in-law over the issue of
his daughter. On scanning the will, it will
be observed that it contains no indication
whatever that the testator intended, in case
his daughter should have {ssue, but did not
survive her grandmother and her uncle, that
her issue should take his property. On the
contrary, if the will be read according to s
plain words, it would seem to be entirely
clear that he intended, if his daughter died
in the life-time of either her grandmother or
her uncle, that his property should go, even
if his daughter left issue, not to her issue,
but first to her grandmother, if she was then
living, but, if not living, then to ber uncle.
Such T understand to be the plain direction
of the will. It says: *“Should my daughter
Lillian die before Marie C. Williams, then
my property shall belong to the latter; and,
should both Lillian and Marie die_ before
Willlam P. Willlams, then my property shall
belong to the last named, Willlam P Wil-
liams.” Death i8 here spoken of generally,
and without restriction as to time. The tes-
tator does not say, “If my daughter Lillian
shall die without leaving lawful issue sur-
viving her, before attaining twenty-five years
of age, then my property shall go either to
her grandmother or her uncle;” but what he
says is, if Lillian shall die before her grand-
wmother or before her uncle, then his property
shall go to her grandmother, if living, but, if

:
1
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not, then to her uncle. Lillian's issue i8 not
mentioned, nor is any provision made for it,
either expressly or constructively, though the
possibility that she might have issue be-
fore attaining 25 i8 a thing which, it would
seem, must have been before the testator’s
mind; for in making provision for her care
he limits the perioed that her grandmother
shall take care of her to the time when she
attains 25, or until her marriage. But sup-
pose we say that, according to the settled rule
of construction in such cases, the true mean-
ing of the will is that neither the grandmoth-
er nor the uncle will take unless Lillian shall
die Dbefore attaining 25 years of age,—aud
that, I think, is the construction which shouid
be adopted,—still it 1s apparent that under
this view the will is not such a one as a fa-
ther, having an only child, and in the full
possession of his senses, and with the in-
stincts and affections common to our nature,
would, when entirely free from any sinister
influence, have been likely to make; for un-
der this view it will be seen that if Lilllan
marries, has issue, and dies before attaining
25, her grandmother or her uncle will take
the property given by the will to the exclu-
sion of her issue. The will in this respect is,

in_my .J“dgllle“&nﬁg’rﬂmn&“@-
But this, standing alone, constitutes no rea-
son why the paper should not be given effect
as the will of the testator. It may help to
show that the testator lacked testamentary
capacity, or that his will i8 not the free ex-
pression of his mind and heart, but in a case
where it appears that he had the requisite
capacity, and that his will is the unfettered
expression of his wishes, it amounts to noth-
ing at all. The paper in question is, how-
ever, assailed on other grounds. It is char-
:;,ged that it is the direct product of an in-
'sane delusion. The testator was a believer
"in spiritualism; that is, he believed the spir-
its of the dead can communicate with the liv-
ing, through the agency of persons called
“mediums,” and who possess gualities or gifts
not possessed by mankind in general. The
proofs show that the testator stated to several
persons, prior to the execution of his will,
that the spirit of his dead wife had requested
him, through a8 medium residing in Forty-
Sixth street, in the city of New York, to
make provision for his mother-in-law in his
will. To one person he said that his wife's
spirit had requested him to give all his prop-
erty to her mother, and to do it In such a way
that none of his relatives coula get it away
from her. To the same person he said, at
another time, that the spirit of his wife was
constantly urging him to make a will in fa-
vor of her mother. To another person he
said that the spirit of his wife had requested
him to be good to her mother, and see that
she was made comfortable during the re-
mainder of her life, and he also said that he
intended to make a will, leaving enough to
his mother-in-law to make her comfortable,
because his wife wanted him to do so. The

Google

MENTAL CAPACITY TO MAKE A WILL.

testator’s wife, by her will, gave all her prop-
erty to the testator, subject, however, to an
annual payment of $500 to her mother, and &
like sum to her brother, Willlam P. Williams,
during their joint lives, and, after the death
of either, then to the payment of $1,000 an-
nually to the survivor during his or her life.
The evidence shows, I think, beyond doubt,
that the testator believed, fully and thorough-
ly, that the messages which were delivered
to him, as communications from his wife, ac-
tually came from her spirit, and that her
spirit knew constantly all that he was doing.

The important question which this branch
of the case presents for decision is, was such
belief an insane delusion? The prevalling
doctrine in England, up to the time the court
of queen's bench decided Banks-v. Goodfet-
low, L. R. 5 Q. B. 549, was that any degree
of mental unsoundness, however slight, and .
even if it exercised no influence over the tes- :
tator in making his will, and was wholly -
unconnected with the disposition he had -
made of his property, would, nevertheless, '
be fatal to the validity of--his-willL. . The
course of reasoning which led to the adop-
tion of this doctrine is stated as follows by
Cockburn, C. J.,, in Banks v. Goodfellow,
(page 559): “To constitute testamentary ca-
pacity, soundness of mind is indispensably
necessary. But the mind, though it has va-
rious faculties, Is one and indivisible. If it
is disordered in any one of these faculties,
if it labors under any delusion arising from
such disorder, though its other faculties and
functions may remain undisturbed, it can-
not be said to be sound. Such a mind is un-
sound, and testamentary incapacity is the
necessary consequence.” A different doc-
trine was established by Banks v. Goodfel-
low. It was there held that if a testator
possesses sufficient mental power to take in-
to account all the considerations necessary to
the proper making of a will, though he is
subject to some delusion, yet if it appeara
that such delusion did not influence him, and-
was not calculated to influence him, in mak-
ing his will, his will is entitled to be regard-
ed as a valid testamentary act, and should
be upheld. The principle established by that
case is expressed in the following sentence
of Chief Justice Cockburn’'s opinfon: *If it
be conceded, a8 we think it must be, that\
the only legitimate or rational ground fot de-
nying testamentary capacity to persons of
unsound mind is the inability to take into ac-
count and give due effect to the considera-
tions which ought to be present to the mind
of a testator in making his will, and to influ-
ence his decision as to the disposal of his
property, it follows that a degree or form
of unsoundness which neither disturbs the
exercise of the faculties necessary for such
an act, nor is capable of influencing the re-
sult, ought not to take away the power of
making a will, or place a person so circum-
stanced in a less advantageous position thau
others with regard to this right.” All sub-
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sequent cases arising in England have been
decided according to this principle, and it is
now the established law of that country.
Boughton v. Knight, L. R. 3 Prob. & Div.
64; Jenkins v. Morris, 14 Ch. Div. 674; Smee
v. Smee, 5 Prob. Div. 84. The same principle
has, in its substance, been recognized by the
court of errors and appeals of this state.
Chief Justice Beasley, in pronouncing the
judgment of that court in Lozear v. Shields,
23 N. J. Eq. 509, declared that partial in-
ranity was insufficient of itself to justify
a decree setting aside a sale of real property
or any other act. He said: ‘“Mania does
not, per se, vitiate any transaction; for the
question is whether such transaction has been
affected by it. Where & pure defense of men-
tal incapacity is interposed, I think the true
test in this class of cases I8 whether the
party had the ability to comprehend, in a
reasonable manner, the nature of the affair
in which he participated. This is the rule,
in the absence of fraud; for fraud, when
present, introduces other principles of deci-
sion.” My own view as to the true rule on
this subject may be stated as follows: Even
if it appears that a testator was subject to
an insane delusion when he made his will,
but it is also made to appear that his delusion
was not of a character likely to influence
him, and did not influence him, in the disposi-
tion which he made of his property, his will
hould be declared valid.

But this is somewhat aside from the ques-
tion mainly in contest on this branch of the
case, namely, is a bellef in spiritualism an in-
sane delusion? Sir John Nicholl, in the cele-
brated case of Dew v. Clark, 3 Addams, Ecc.
79, (2 Eng. Ecc. R. 441,) defined “insane de-
lusion” as follows: ‘‘Wherever the patient
once conceives something extravagant to ex-
ist, which has still no existence whatever
but in his own heated imagination, and wher-
ever, at the same time, having once 8o con-
ceived, he is incapable of being, or at least of
being permanently, reasoned out of that con-
ception, such a patient is said to be under a
delusion, in a peculiar, half-technical sense
of the term, and the absence or presence of
delusion, so understood, formns, in my judg-
ment, the true and only test or criterion of
present or absent insanity.” Dr. Haggard's
report of the opinion prunounced in Dew v.
Clark attributes somewhat different language
to Sir John Nicholl. The following is the
definition, as he reports it: ‘“Wheu persons
believe things to exist which exist only, or
at least in that degree exist only, in their
own lmagination, and of the non-existence
of which neither argument nor proof cun con-
vince them, they are of unsound mind; or,
as one of the counsel accurately expressed it,
‘it is only the belief of facts which no ration-
4] person would bave believed, that is insane
delusion.’”” 1 Willlams, Ex'rs, 35; 1 Redf.
Wills, 71. Sir James Hannen in Boughton
v. Knight, L. R. 3 Prob. & Liv. 64-68, adopt-
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ed the definition as reported in 3 Addams
as the true one. He sald bhe believed it
would solve most, if not all, the difficulties
which could arise in investigations of the
kind now under consideration. Chief Judge
Denio, in Society v. Hopper, 33 N. Y. 619~
624, sald: “If a person persistently be-
lieves supposed facts, which have no real ex-
istence except in his perverted imagination,
and against all evidence and probability, and
conducts himself, however logically, upon the
assumption of their existence, he is, so far
as they are concerned, under a morbid de-
lusion; and delusion, in that sense, is In-
sanity.” And Cockburn, C. J., in Banks v.
Goodfellow, (page 560,) says: “When delu-
sions exist which have o foundation in
reality, and spring only from a diseased and
morbid condition of the mind, to that extent
the mind must necessarily be taken to be un-
sound.”

According to these definitions, it is only a
delusion or conception which springs up spon-
taneously in the mind of a testator, and is
not the result of extrinsic evidence of any
kind that can be regarded as furnishing evi-
dence that his mind is diseased or unsound;

in other words, that he is subject to an in-

sane delusion. If, without evidence of any
kind, he imagines or conceives something to

exist which does not in fact exist, and which

'no rational person would, in the absence of

evidence, believe 1o exist, then it is manifest
that the only way in which his irrational be-
lief can be accounted for is that it is the prod-
uct of mental disorder. Delusions of this
kind can be accounted for upon no reason-
able theory except that they are the crea-
tlons of some derangement of the mind in
which they originate. To illustrate: In
Smee v. Smee, D Prob. Div. 84, the testator
imagined himself to be the son of George
1V., and that when he was born a large sum
of money had been put in his father's hands
for him, but which his father, in fraud of
his rights, had distributed to his brothers;
and in Smith v. Tebbitt, L. R. 1 Prob. & Div.
398, the testatrix imagined herself to be one
of the persons of the Trinity, and her chief
legatee 0 be another. The delusion, in both
instances, as will be noticed, was indisputably
a wild and baseless fancy, not the product
of evidence of any kind, but obviously the off-
spring of a disordered condition of mind.
But where a testator i8 induced, by false evi-
dence or false statements, to believe a fact
to exist which does not exist, or where, in
consequence of his faith in evidence which is
true, but which is wholly insufficient to prove
the truth of what he believes, he believes a
fact to exist which in reality has no exist-
ence, his belief may show want of discern-
ment, that he Is overcredulous and easily
duped, or that he lacks power to analyze and
welgh evidence, or to discriminate between
what is true and what is false, but it fur-
nishes no evidence whatever that his mind is
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discased. His belief may show lack of judg-
nient or want of reasoning power, but not
that his mind is unsound.
- The testator’s belief in spiritualism was not
a morbid fancy, rising spontaneously in his
mind, but a conviction produced by evidence.
The proofs show that when he first commen-
ced attending what are called “séances” he
was inclined to be skeptical. Afterwards his
mind seemed to be in an unstable condition,
—he sometimes believed and at others doubt-
ed; and that it was not until the spirits gave
an extraordinary exhibition of their power,
by printing or painting on a pin, worn by his
mother-in-law on her neck, in brilliant let-
ters, which sparkled like diamonds, the word
“Dickie,” a pet name of his dead wife, that
his last doubts as to the reality of the mani-
festations were removed. Believing, as I do,
that these manifestations were correctly de-
scribed by Vice-Chancellor Giffard, in Lyon
v. Home, L. R. 6 Eq. 655-81, when he called
them ‘‘mischievous nonsense, well calculated,
on the one hand, to delude the vain, the weak,
the foolish, and the superstitious, and, on the
other, to assist the projects of the needy and
of the adventurer,” still it seems to me to be
entirely clear that it cannot be said that a
person who does believe in their reality is,
because of such belief, of unsound mind, or
No cvourt has
as yet so held. No cases on this subject were
cited on the argument. Those which I have
examined uniformly hold that a belief in
spiritualism is not insanity. The court in
Robinson v. Adaws, 62 Me. 369, said: “Be-
lief in spiritualism is not insanity, nor an in-
sane delusion. * * * The term ‘delusion,’
as applied to insanity, is not a mere mistake
of fact, or the being misled by false testi-
mony or statements to believe that a fact ex-
ists which does not exist.” And in Brown v.
Ward, 53 Md. 376, it was sald: “The court
cannot say, as matter of law, that a person
is insane because he holds the belief that he
can communicate with spirits, (of the dead,)
and can be and is advised and directed by
them in his business transactions and in the
disposal of his property.” Substantially the
same view was expressed in Otto v. Doty, 61
Iowa, 23, 15 N. W. Rep. 578, and also in the
matter of Smith's Will, 52 Wis. 543, 8 N. W.
Rep. 616, and 9 N. W. Rep. 665. The utmost
length to which any court has as yet gone
on this subject 18 to declare that a belief in
spiritualism may justify the setting aside of
a will when it is shown that the testator,
through fear, dread, or reverence of the spirit
with which he believed himself to be in com-
munication, allowed his will and judgment to
be overpowered, and in disposing of his prop-
erty followed implicitly the directions which
he believed the spirit gave him; but in such
case the will is set aside, not on the ground
of insanity, but of undue influence. Thomp-
son v. Hawks, 14 Fed. Rep. 902.

There is no evidence in this case which
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ill support a conclusion that the testator,

/at the time he executed his will, was subject

to an insane delusion. Nor do I think there
is any evidence in the case which will sup-

port a judgment declaring that the will in (

question is the result of undue influence.
There is no proof tending to show what in-
fluence the spirits or the medium exercised
over the testator in making his will, except
that which proceeded from the testator’s own
mouth. His declarations are competent to
show the condition of his mind, but not to
prove undue influence against either persons
or spirits. Rusling v. Rusling, 36 N. J. Eq.
603-607. Ior the purpose of proving undue
influence, they are without the least force.
Neither the medium, nor Mrs. Williams, (the
mother-in-law,) nor any other person who
was present at any of the séances, has been
examined as & witness. No legal evidence of
what occurred at any of them is before the
covrt. The charge of undue influence is main-
ly directed against Mrs. Willlams. She s
said to be a believer in spiritualism, and the
proofs show that she went with the testator
frequently when he went to the medium to
consult the spirit of his dead wife. There
are somne things in her conduct which are cal-
culated to create strong suspicion. Without:
apparent cause she seems to have entertained;,
feelings of strong dislike towards all the tes4
tator’s relatives. On the day of his wife's’
funeral she ordered his sister out of the
house, yvlthout cause or right, and in utter')
defiance of the proprieties of the occasion,
and after his sister refused to go she put her-
self so near to the testator and his sister
as to be able to overhear everything they said.
From that time forward, up to the time of
testator's death, Mrs. Willlams continued to
reside with him, and his sister never, after
the funeral, went to his house, nor, sBo far
as appears, did any of his other relatives.
When the testator died Mrs. Willlams not
only neglected to send notice of his death to
any of his relatives, but did what she could
to conceal his death from them. After the
testator's death she admitted that she had
persuaded or gotten him to insert the clause
in his will which defers the turning over of
his property to his daugbter until she is 25,
stating that the renson she did so was be-
cause she thought that when the daughter
was of age some old fool might come after
her for her money, and she wanted to pro-
tect her agalnst such persons; and it also ap-
pears that she was present when the spirits
gave the testator such evidence of their pres-
cnce as he regarded conclusive, by printing
on a pin on her neck, in brilliant letters, the
pet name of his wife. These things natural-
ly breed suspicions and create fears. They
show that it Is possible that every message
the testator recelved, purporting to come
from the spirit of his dead wife, came, not
from the dead, but frow the living, and that
everything that was done to dispel the testa-

. 4.
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tor’s doubts, and to induce him to believe in
the reality of the spiritual manifestations
which he witnessed, was, from beginning to
end, a prearranged scheme of deception and
fraud. But there is no proof in the case
which will support a judgment that such was
the fact. There is enough to raise a strong

suspicion, but not enough to produce con-
viction. i ence, like fraud, can-

not, in A case where no relation of trust ex-
ists, be presumed, but must be proved. 1
strongly suspect that the testator was duped.

LAWBSUCO.—2
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It may also be true that he was unduly influ-
enced. I believe that the examination of
Mrs. Willinms, or the medium, as a witness,
would, ip all probability, have made many
things which now seem dark and obscure,
plain and clear. The question, however,
whether or not the paper in question is the
will of the tesigtor, must be decided by the
evidence before the court. Taking that as
the sole guide to the judgment to be pronoun-
ced, I think it is the duty of the court to af-

firm the decree made below.
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( In re MacPHERSON'S WILL.
(4 N. Y. Supp. 181.)

Surrogate’s Court, New York County. Jan. 2,
1889.

The will of Sara J. MacPherson, deceased,
was offered for probate by Jokn MacPherson,
father of the executrix therein named, who
was an infant. Elizabeth Hammond con-
tested it on the ground of want of testamen-
tary capacity. The letter referred to in the

opinion as having been left at the house of!

Judge Angell, consisted of disconnected and

irrelevant expressions, wholly without mean-

ing. JJ\
\

Blair & Rudd, for proponent. James R.
Angéll, for contestant.

RANSOM, 8. A perusal of the testimony
taken in this case must lead any mind to
the conclusion that the testatrix, for a con-
siderable period before her death, was an
excitable, sickly woman, who, on slight prov-
ocatjon, and often with no apparent cause,
flew into fits of passion, and displayed many
symptoms of a diseased mind. Conversation
upon topics connected with certain of her rel-
atives invariably excited her to some out-
burst. No person in the enjoyment of her
senses would have composed the letter which
appears to have been left at the house of
Judge Angell by the deceased. Nevertheless,
the unanimous testimony of the witnessess
(with, possibly, the single exception of Mrs.
Angell) is to the effect that, while these man-
ifestations of an unhealthy mind were chronic
from the date of her first illness, she was
sometimes® for continued periods of time, in
the possession of her faculties. In the light
of these facts, the law as laid down in
the case of Gombault v. Public Administra-
tor, 4 Bradf. Sur 226, might be taken as the
text upon which to write a decision of this
cause, viz.: “A will made in a lucid interval
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may be valid, but the facts establishing Intel-
ligent action must be shown. The nature
and character of the instrument, and of its
dispositions, have great influence, * * *
and it is important to ascertain whether the
contents of the will harmonize with the state
of the decedent’s affections and intentions
otherwise expressed.” In the case at bar the
subscribing witnesses prove the due execu-
tion of the will, and that at the time the tes-
tatrix had mental capacity to make a will.
One of the subscribing witnesses was a law
clerk, and presumably familiar with the le-
cal requisites. The will was drawn by Mr,

after an interview with testatrix, who
called at his office for the purpose of giving
instructions therefor. Thereafter he receiv-
ed a note from testatrix, containing substan-
tially similar directions, and the will was
drawn accordingly, and sent to her by a mes-
senger, who superintended its execution at
the house of decedent. At this interview with
M. Rudd he testifies that she conversed ra-
tionally upon the subjects introduced. That
the will is in accord with her expressed in-
tentions appears by the testimony of her
brother, as well as by the evidence of Mr.
Rudd. In the case of Chambers v. Queen’s
Proctor, 7 Eng. Ece. R. 164, cited in Gom-
bault v. Public Administrator, supra, the de-
cedent died by his own hand the day after he
executed the will. There had been indica-
tions of insanity immediately before and aft-
er its execution. The court said: “If done
during a lucid interval, the act will be valid.
notwithstanding previous and subsequent in-
sanity,”—and the will was upheld mainly on
the ground of the reasonable dispositions con-
tained in the instrument, the absence of proof
of delusion at the time of the factum, and
the rational manner in which the act was
performed. Every incident specified in that
case is supplied here for the purpose of sup-
porting the will, and I am of opinion that the
will should be admitted to probate.
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BANNISTER et al. v. JACKSON.
(45 N. J. Eq. 702, 17 Atl. Rep. 692.)

Prerogative Court of New Jersey. May 24,
1889.

Appeal from orphans’ court, Essex county;
Kirkpatrick, Buttner, and Ledwith, Judges.
Proceedings for the probate of the will of
George M. Bannister, offered by John Jack-
son, executor, named therein, contested by
Caroline F. Bannister and Caroline J. Marsh,

) heirs at law. The orphans’ court admitted
the will to probate, and contestants appealed.

C. W. Riker, for appellants. M. T. Barrett
and Henry Young, for respondent.

McGILL, Ordinary. This appeal is from
& decree of the orphans’ court of Essex coun-
ty, which directs that a paper purporting to
be the last will and testament of George M.
Bannister be admitted to probate. The pa-
per was executed in accordance with the re-
quirements of the statute, on the 24th of
April, 1884, and on the 22d of March, 1887,
the testator died of chronic alcoholism at
the German hospital, in the city of Newark.
The appellants are his widow and only child.
By the disputed paper, $3500 is bequeathed
to the widow, and declared to be in addi-
tion to her dower right, and $300 is given to
the daughter, Caroline J. Marsh, who was
then a widow, and provision is made that
that sum shall be her own property, free
from the control of her husband, Edward
Marsh. The residue of the estate is divided
equally between the four brothers of the
testator, who reside in England; with the
proviso that, in case two of the brothers,
who are named, should die before the tes-
tator, without leaving issue, then their share
shall be divided ejually between the surviv-
ing brothers or their heirs. John Jackson, a
friend and former business agent of Mr. Ban-
nister, i8 named as the executor of the will,
and power is given him to sell real estate.
The estate disposed of is valued at from $12.-
000 to $15,000, and consists entirely of per-
sonal property. When the will was made
the testator and Mr. Jackson were the equi-
table owners of a farm at Brookdale, in this
state, the legal title to which was in the
name of one McCartney, who held it in trust
for him, and the testator alone was the
equitable owner of a house and lot in the
city of Newark, the legal title to which was
then held in trust for him by Mr. Jackson.
The admission of the will to probate is re-
sisted upon the ground that at the time of
its execution Bannister did not possess tes-
tamentary capacity. It is insisted that he
had become al habitual drunkard, was af-
flicted with chronic alcoholism, and at the

. very moment of the paper’s execution was

80 far intoxicated that he did not comnre-
hend the act in which he was engaged. Bau-
nister was married to the appellant Caroline
F. Bannister, in 1855. She had been married
before, but was then a widow. By her he
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had a daughter, the appellant Caroline J.
Marsh. Until 1875 he was a prosperous slip-
per manufacturer in Newark. In that year
he commenced to use intoxicating liguors
to excess, and a year later left his wife
and daughter, to live with a woman of dis-
reputable character, and from that time un-
til his death he continued in excessive indul-
gence in intoxicating drink. Witnesses de-
scfbe the quantity of liquor that he consum-
ed as ‘‘enormous.” When sober he was nerv-
ous, sleepless, and irritable. His hand trem-
bled continuously. He spoke of seeing
strange figures and imps, and otherwise ex-
hibited characteristics of the habitual in-
ebriate. Yet, notwithstanding his condition,
he managed to keep his business together,
and, at about the time of making the paper
in question, to sell it at considerable advan-
tage. Sometimes he appeared to be afflicted
with dullness and loss of memory, and at
other times he exhibited a keen, shrewd ca-
pacity for business, and a strong will. In
the spring of 1884 he declared that be had
determined to go to Europe for the bepnefit
of his health, and then made the advan-
tageous sale of his business above spoken
of, and at about the same time transferred
to his mistress, in settlement of all her
claims upon him, the furniture of the house
in which they had lived together. He then
made the will in dispute, and then, for the
benefit of his health, went for two weeks to
his Brookdale farm, and then to England. .
During all the time that he was separated
from his wife and daughter, except while he
was in England, he contributed to their sup-
port, remitting to them weekly a certain al-
lowance. While he was in England his
daughter wrote to him for assistance, and
he answered her by the following letter,
which should be inserted here because of
its value in ascertaining his condition of
mind and capacity at the time he wrote it:
“London, July 12th, 1884, Carrie: Your let-
ter just received. Glad to hear that all is
well. You will please to understand that I
am so placed that I cannot occupy but one
home. I have for over nine years gave you
and your ma a good living. Now there is a
change. If your mother wants me, I will
make arrangements to come, and I will make
her as happy as a man can make his loving
wife, Yours, G. M. B. P. 8 I have sent
by mail to Mr. Jackson to carry out all ar-
rangements that you might make. Now, to
you, my D. Can you lay your head on your
pillow at night, and say to your God that
you have been a loving, faithful child? If
you can, then your God is not mine. G. M.
B.”4jn August of the same year he re-
turnéd to Newark, and immediately took up
his residence with his wife and daughter,
and remained with them until some time in
the following Deeember. He had not been
able to break his pernicious habits, and while
he thus lived with them he was seldom so-

ber. In December he returned to his mis-
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tress, and resided with her until he died, in
the spring of 1887. For some years before
he went to England he had been the vice-
president and a director of the Mutual Build-
ing & Loan Association of Newark. When
he went to England he resigned those of-
fices, but upon his return from England was
re-elected a director of the corporation. The
president of that association says that he
was valued as a man of excellent judgment,
and was frequently selected to act upon com-
mittees to audit accounts and appraise the
value of property upon which loans were to
be placed. He was not thought by this wit-
ness to be incompetent to transact business
until a month or two before his death. Aft-
er his return he was employed by Thomas
Phaup, a slipper manufacturer, as the man-
ager and foreman of his business, and for
fifteen months was paid $15 a week in that
capacity. During this employment he loan-
ed Phaup $1,000, taking security for the loan,
and so managed that he ultimately became
the owner of Phaup's business. Ub to the
time of his death he kept & bank account 1n
his own name. His money was chiefly in-
vested in mortgages placed by himself, the
interest from which he or his friend Jackson
collected. While he was in England Jack-
son managed his affairs, and rendered him
regular accounts. His securities were al-
ways kept In Jackson’s safe.

The proofs satisfy me that at the time the
will was made Bannister had become ad-
dicted to the excessive use of intoxicating
liquors, and that to some extent such indul-
gence had impaired both his mental and
physical powers, and had probably contrib-
uted to the degradation of his moral char-
acter, but at the same time I am satisfied

* that the impairment of his mental faculties
did not extend so far as to render him in-
competent to perform a legal act when he
was not under the immediate influence of
intoxication. The test of testamentary ca-
[paclty in this state is that the testator can
{comprehend the property he is about to dis-
pose of, the objects of his bounty, the mean-
!' ing of the business in which he is engaged,
' the relation of each of these factors to the

, others, and the distribution that is made by
the will. The capacity required is moderate,
and, though the testator be subject to many
infirmities, though he be feeble, absent-mind-
ed, forgetful, aged, diseased, blind, or other-
wise infirm, if he yet possess the powers re-
quired by this test, he will be held to bave
testamentary capacity. Waddington v. Buz-
by, 43 N. J. Eq. 154, 10 Atl. Rep. 862. I am
entirely satisfied that Mr. Bannister had tes-
tamentary capacity when he made the docu-
ment in dispute. Much stress was laid by
the counsel for the appellant upon the fact
that the will provided that the money which
was left to the testator’s daughter was to be
free from the control of het husband, when
in fact, at the time the will was made, that
husband had been dead two years. The
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daughter's marriage, her separation from her
husband, the husband’s death, and the mak-
ing of the will, all occurred while Bannister
lived apart from his wife and daughter. 'The
testimony that he had been informed of the
death of his son-in-law comes from the
daughter alone. Possibly she may be mis-
taken as to her statement of it, or possibly
it may have been conveyed to him at a time
when he was under the influence of strong
drink, and incapable of appreciating or re-
membering the information. His separation
from his wife and daughter, and the daugh-
ter's separation from her husband, created a
situation of affairs in which the death of
the son-in-law would fail to disturb existing
relations, so as to emphasize it and impress
it upon his memory. I cannot but believe
that the testator's failure to remember the
death when he made his will must be attrib-
uted to other causes than disease of mind or
incapacitating failure of memory.

The remaining inquiry is whether at the ,
very time of the making of the will the tes-
tator wds under the influence of liguor. The
three persons present at the execution of
that paper have been sworn. John Otto, the
Justice of the peace and conveyancer who
drew the will, was not directly questioned'
upon the subject, but he says that Bannister
came to his office at about 10 o’clock in the
morning, and told him that he was going to
Europe, and that he desired to arrange his
affairs before he left, and then gave Otto di-
rections for the will, and, as Otto says, the
ideas to put in it. Otto then told him that
he’ must have another witness, and he went
out, saying that he would get Frank J. Merz.
Mr. Merz was a saloon-keeper near by. He
says that Bannister came in his saloon at
about 11 o'clock in the morning, and called
him aside, and asked him if he would be a
witness to his will, and that he (Merz) as-
sented, and went with him. He further says.
that Bannister was a little excited, and that
he (the witness) thought that he had been
drinking a little, for he smelt the liquor up-
on him, and Bannister seemed to be nervous.
John Jackson, who was also present at the-
execution of the will, states that Bannister
either came to him or met him that morning,
and requested him to accompany him (Ban-
nister) to Mr. Otto’s office, where he pro-
posed to have his will drawn. He told Jack-
son that he was going to’ Europe, and that he
wished Jackson to be the executor of the
will. Jackson says that the testator was
sober, and knew what he was doing. When
the will was completed Mr. Otto read it, and.
after it had been executed Bannister paid
Otto for drawing it, and handed the will to-
Jackson. It miay be that Bannister had
been drinking Immediately before his will.
Merz says that he had been drinking a lit-
tle,—was a little excited; to use his expres-
sion, was ‘“kind o’ nervous,”—but he does
not pretend to say that Bannister did not ap-
preciate the business in which he was en-
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gaged. To Jackson he seemed to be sober,
and that which he did and said throughout
the transaction seems to clearly indicate that
'he was not intoxicated; at all events, to such
f a degree as to disorder his faculties or per-
vert his judgment. In Peck v. Cary, 27 N.
Y. 9, 23, Chief Justice Denio said: *“It is
not the law that a dissipated man cannot
make a contract or execute a will, nor that
one who is in the habit of excessive indul-
gence in strong drink must be wholly free
from its influence when performing such
acts. If fixed mental disease has superven-
ed upon intemperate habits, the man is in-
competent and irresponsible for his acts.
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* * * Jf he is 8o excited by present intoxi-
cation as not to be master of himself, his
legal acts are void, though he may be re-
sponsible for his crimes.” My conclusion,
after a careful examination of this case, is
that at the time the will in dispute was
made Mr. Bannister’s habitually excessive '
indulgence in strong drink had not produced
a fixed mental disease sufficient to destroy
his testamentary capacity, and that at the
very moment of the execution of that docu-
ment he was not so intoxicated that the act
in which he was engaged was vitlated. I
will therefore affirm the decree of the or-
phans’ court.



22 y UNDUE IN
ROLLWAGEN v. ROLLWAGEN et al.
(63 N. Y. 504.)

Court of Appeals of New York. Jan. 18, 1876.

Appeal from supreme court, general term,
First department.

Instruments purporting to be the last will
and testament of Frederick Rollwagen, de-
ccased, and a codicil thereto, were, by the
executors therein named, offered for probate
to the surrogate of New York county, and
probate was refused. On appeal to the su-
preme court, the decree of the surrogate was
affirmed, and the proponents appealed to this
court.

In 1871 testator, an uneducated man, who
could neither read nor write, worth about
$700,000 In real estate, married a niece of
his deceased wife, who for several years had
been his housekeeper. At that time he was
a confirmed invalid, having nearly lost the
power of speech, and his infirmities increased
until his death, in October, 1873. In the
year 1872 it appeared from the evidence of
his intimate friend that he could not speak a
word nor utter an intelligible sound. In
April, 1873, he discharged his old business
agent, and employed a brother of his wife, a
man of no business capacity, to take charge
of his property, and a large and expensive
residence was purchased and furnished. In
the fall of 1872, and again in June, 1873, the
brother employed attorneys to draw wills for

. testator in favor of the wife, by which the
residuary estate was tied up until his young-
est grandchild should come of age, the broth-
er being made trustee. The wife gave all

. the directions for making the will, claiming
to understand the sounds made by testator,
none of which were intelligible to the attor-
ney, nor did testator at such time utter any
word or intelligible sound. In September,
1873, a codicil was drawn under similar cir-
cumstances, increasing the gift to the wife.
None of testator’s children or grandchildren
were present at the execution of the wills or
codicil, nor did it appear that they knew of
them.

Wm. H. Arnoux and Wm. A. Beach, for
appellant. Henry L. Clinton and George F.
Langbein, for respondents.

EARL, J. The decedent probably had suf-
ficlent mind to make a will, and this is not
denied by contestants’ counsel. His mind
was, however, undoubtedly impaired and his
will enfeebled by paralysis and disease; to
what extent we are unable to determine. If,
therefore, the only objection to the probate of
this will was mental incompetency to make
it, the objection could not prevail. A party
who offers an instrument for probate as a

Ywill must show satisfactorily that it is the
will of the alleged testator, and upon this
question he has the burden of proof. If he
fails to satisfy the court that the instrument
speaks the language and contains the will of
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the testator, probate must be refused. The
laws in reference to the distribution of the
estates of person8 dying intestate are found-
ed upon principles of public policy and jus-
tice, and must regulate the transmission of
property, unless a person before death has,
in the mode prescribed by law, himself pro-
vided how his property after death shall be
disposed of. As said by Judge Davies in
Delafield v. Parish, 25 N. Y. 9, 35: “It is not
the duty of the court to strain after probate,
nor in any case to grant it, where grave
doubts remain unremoved and great difficul-
ties oppose themselves to so doing.” And
this was substantially the language of Lord
Broygham in P’anton v. Williams, 2 Curt. Ecc.
530{f Ordinarily, when a testator subscribes
and executes a will in the mode required by
law, the facts of such subscription and ex-
ecution are sufficient proof that the instru-
ment speaks his language and expresses his
will; but when a testator is deaf and dumb,
or unable to read or write and speak, some- '
thing more is demanded. There must then '
not only be proof of the factum of the will,v.
but also that the mind of the testator accom-
panied the act, and that the instrument ex- °
ecuted speaks his language, and really ex-
presses his wj his will is somewhat com-
plicated in its terms, and I am satisfied that
there was no time in the year 1873 when the
decedent could utter the words or give ex-
pression to the language therein contained.
Even if, according to some of the evidence,
he could at times talk some, it was only at
intervals, and to a limited extent. However
it may have been at other times, he could not
talk or utter an intelligible sound on the days
when the will and codicil were executed, and
the attorney who drew the will could not hold
any conversation with him, and received all
his instructions from his wife. It is true
that the will and codicil were read to him,
and that he is claimed to have assented by |
the nod of his head, and the nasal sound
without meaning; but it was shown that
when in health he had a babit of nodding .
with his head when he did not mean assent.
and hence that furnished no certajn indica-
tion of his assent to what was read. Thc
will disposes of a large estate in a method

by no means simple and direct; and the proof .

that he understood and assented to its pro-
visions should be quite clear and satisfac-
tory before it should be admitted to probate.
Barry v. Butlin, 1 Curt. Ecc. 639; Chaffee v.
Baptist Miss. Con., 10 Paige, 90; Boyd v.
Cook, 3 Leigh, 35; Van Pelt v. Van Pelt, 30
Barb. 134; Longchamp v. Fish, 2 Bos. & P.
415.

It 18 said in 1 Jarm. Wills, 29, “that, in pro-
portion as the infirmities of the testator ex-
pose him to deception, it becomes imperative.
ly the duty, and should be anxiously the care,
of all persons assisting in the testamentary
transaction, to be prepared with the clearest
proof that no imposition has been practiced,
but that the testator did in fact fully under-
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stand every portion of the paper which he ex-
ecuted as his will.” Ii.- Weir v. Fitzgerald,
2 Bradf. Sur. 42, the learned surrogate says:
“Something more I8 necessary to establish
the validity of the will, in cases where, from
infirmities of the testator, his impaired ca-
pacity, or the circumstances attending the
' tramsaction, the usual inference cannot be
drawn from the mere formal execution. Ad-
R ditional evidence is_therefore required that
the testator’'s mind accompanied the will;
that he knew what he was executing, and
was cognizant of the provisions of the will.”
Satisfactory evidence of this kind has not
been produced in this case, and hence probate
was properly refused.

But if we assume that the will and codicil
,were formally executed, and that the mind of
the testator accompanied the act, and that the
‘contents of the instruments were known to
him and assented to by him, probate would
still have to be refused on account of undue
influence. It is impessible to define or de-
scribe with precision and exactness what is
undue influence, what the quality and the ex-
tent of the power of one mind over another
must be, to make it ‘“undue” in the sense of
the law, when exerted in making a will. Like
the question of insanity, it is to some degree
open and vague, and must be decided by the
application of sound principles and good
sense to the facts of each given case. Lynch
v. Clements, 24 N. J. Eq. 431. But the In-
fluence exercised over a testator which the
aw regards as undue or illegal must be such
as to destroy his free agency; but, no matter
how little the influence, if the free agency is
destroyed it vitiates the act which is the re-
sult of it. In 1 Jarm. Wills, 30, it is said
“that the amount of undue influence which
will be sufficient to invalidate a will must, of
course, vary with the strength or weakness
of the mind of the testator; and the influence
which would subdue and control a mind nat-
urally weak, or one which had become impair-
ed by age, sickness, disease, intemperance, or
any other cause, might have no effect to over-
come or mislead a mind naturally strong
and unimpaired.” The undue influence is not
often the subject of direct proof. It can be
shown by all the facts d circumstances
surrounding the testator, the nature of the
will, his family relations, the condition of his
health and mind, his dependency upon and
subjection to the control of the person sup-
posed to have wielded the influence, the op-
portunity and disposition of the person to
wield it, and the acts and declarations of
such person. Marvin v. Marvin, 3 Abb. Dec.
192; Reynolds v. Root, 62 Barb. 250; Tyler
v. Gardiner, 35 N. Y. 559; Forman v. Smith,
7 Lans. 443; Lee v. Dill, 11 Abb. Pr. 214;
Dean v. Negley, 41 Pa. St. 312.

It is not sufficient to avoid a will that it is
obtained by the legitimate influence which
affection or gratitude gives a relative over
the testator. A competent testator may be-
stow his property upon the objects of his af-

Google

UNDUE INFLUENCE.

23

fection, and he may, from gratitude, reward
those who have rendered him service; but if
one takes advantage of the affection or grat-
itude of another to obtain an unjust will in
his favor, using his position to subdue and
control the mind of the testator so as, sub-
stantially, to deprive him of his free agency,
then the fact that affection or gratitude was
the moving cause makes it no less a case of
undue infuence. In this case, In the space
of about a year, we find the testator execut-
ing three successive instruments, in which
the share of his wife goes on increasing. We
cannot presume that his bounty to his wife
and her relatives was prompted by affection.
On his part, his marriage was a matter of
convenience, and he had lived with his wite
less than two years when the last instrument
was executed, and less than one when the
first was executed. It Is not a case where
husband and wife had lived together fo
years after a marriage prompted by mutua
affection, which had been increased by years
of tender care and a thousand acts of love
and kindness, until the husband deemed no
bounty he could bestow upon his wife too
great. It is the case of a scheming woman,
marrying an old man, her uncle, broken in
body and enfeebled in mind, and then schem-
ing to secure an undue share of his property
for herself and her relatives. We cannot
presume that the testator was influenced by
gratitude. It is true that she rendered him
faithful and valuable service. She was dil-
igent and kind in her constant attention to
his wants; so she was before her marriage,
at $14 per month. By his marriage with her
he had elevated her to a condition of inde-
pendence, and had secured to her, by opera-
tion of law, an income by law far in excess
of her reasonable wants. A change from
$14 per month to $12,000 per year was cer-
tainly all the reward which mere gratitude
would prompt or be expected to bestow.
How, then, is this will to be accounted for?
She was the constant attendant of the testa-
tor; his only organ of communication with
others. He was entirely dependent upon her
for all his wants. She procured the ap-
pointment of her brother as his agent, and
thus had the entire control and management
of his estate. She introduced her brother and
mother into the household, and his own chil-
dren, though not formally shut out of his
house, were probably not welcome visitors,
judging from the death-bed scene, when she
refused to send for them to see their dying
father. Upon all occasions, so far as dis-
closed in the evidence, he was submissive to
her will. She procured the will to be drawn,
instructed the scrivener, and had it executed
when he was speechless. Besides the large
bounty couferred upon her, the corpus of the
estate is tied up, and placed in the control of
her brother. She was alene with him, and
had every opportunity, in the belpless condi-
tion of his body and the enfeebled condition
of his mind and will, to impose upon him,
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and subdue him entirely to her will. We
have no direct proof of what she did, because
no witnesses were present, and she was not
sworn. These and the other circumstances
above alluded to, and all the inferences to be
drawn from the immense mass of evidence
given before the surrogate, convince us that
this will and the codicil were the result of
undue influence, imposition, or fraud of some
kind, and that they should not be admitted
to probate. It matters not that she did not
take for herself and relatives a larger share
of his estate. She took enough to show her
grasping disposition and overpowering influ-
ence.

I freely admit that there are some difficul-
tles standing in the way of the conclusion
which we have thus reached, and that strong
arguments were urged, with great ability,
for the proponents by their learned counsel;
but the difficulties lying in the pathway of
the proponents are still greater. An immense
estate should not be disposed of by a will
more or less unjust, and tied up by compli-
cated provisions, except upon clear and satis-
factory proof that it is really the will of a
competent testator, exercising his free agen-
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cy. As said by Icvd Brougham in Panton
v. Williams, supra: “It is much less material
that those who seek to impeach a testament-
ary instrument should be unable to explain
certain things in their case, and should be
forced to admit that their argument is not,
in every.point, consistent with all the facts,
than that they who seek to establish the will
should give no rational, consistent, or intelli-
gible solution of those difficulties which in-
cumber their supposition and obstruct the
path towards the conclusion they would have
us arrive at.”

Our attention is called to certain rulings
of the surrogate excluding questions put to
witnesses by the counsel of proponents, and °
the claim is made that gross errors were
committed prejudicial to the proponents. J
have carefully considered all of them, and be-
lieve that most of the rulings were clearly
right, and if any of them were wrong they
were not of such a character as materially to
affect the case, and hence are not grounds
for reversal upon this appeal. Clapp v. Ful-
lerton, 3¢ N. Y. 190; Gardiner v. Gardiner,
Id. 155, 164.

The judgment must be affirmed, with costs.
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MONROE et al. v. BARCLAY et al.
(17 Obio St. 302.)

‘Supreme Court of Ohio. Dec. Term, 1867.

Error to district court, Mahoning county.

Action brought by George Monroe, Cath-
erine Monroe, and Frastus Jacobs against
John McClelland and Franeis Barcluy in the
court of common pleas to set aside the will
of Mary McClelland, deceased, on the ground

of fraud, undue intiuence, and want of testa- ;

mentary capacity. It appeared at the trial
before a jury that deceased married Erastus
Jacobs in 1838, and that they lived together
until 1852, when he went to California; that
deceased and McClelland were married by
defendant Barclay, a justice of the peace,
in 1856, and lived together as husband and
wife until her death. The plaintiffs gave
evidence tending to show that McClellnn\i
married Mary for her property only; tha
he combined with others to induce her to
make a will; that she was advised to marry
him, and that she had a right so to do; that
McClelland was about 35 years of age at
the time of the marriage, and that Mary
was over 57; that she was deformed, filthy,
drunken, profane, and lewd; and that they
lived together most unhappily. 7The defend-
ants gave evidence tending to establish her

capacity to make a will, and to show that:

before and ever since her marriage with
McClelland she expressed her determination
not to give her property to the plaintiffs.

They further gave evidence tending to rebut

all fraud or undue influence upon the tes-
tatrix. Verdict and judgment for defend-
ant. On error to the district court, the
Judgment was atirmed, and plaintiffs filed
their petition in error.

Geo. M. Tuttle and John M. Stull, for
plaintiffs in error. I« E. Hutchins, for de-
fendants in error.

DAY, C.J. The original case was a pro-
ceeding in the court of common pleas, to
contest the validity of the last will of Mary
MecClelland, deceased, upon three grounds:
(1) That at the time of executing the will
she was not of sound mind and memory;
(2) that she was fraudulently induced to
make the will; (3) that the will was pro-
cured by undue influence of defendants upon
the testatrix. 'The issues joined by the par-
ties upon these grounds were tried to a jury,
and a verdict was rendered in favor of the
defendants, sustaining the will. )

The testimony is not fully set forth in the
bill of exceptions. It is therefore to be pre-
sumed that the finding of the jury was,
under the charge of the court, warranted by
the evidence.

The only errors insisted on here arise upon
exceptions taken by the plaintiffs to the
refusal of the court to charge the jury as
requested by them and to the charge as giv-
en. The plaintiffs submitted to the court
21 propositions in writing, which they re-
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quested the court to give In its charge to the
jury. It is stated in the record that ‘*‘the
court refused to charge as requested, except
as stated” in the charge given to the jury;
and that the plaintiffs excepted to the “re-
fusal to charge as requested, and to the
charge, so far as the same is contrary to
said request.”

The charge and the propositions submitted
by the plaintiffs are fully set forth in tue
bill of exceptioms, but no reference is made
| in the charge to any one of the propositions;
. 80 that it is not specified in the record which
. one of the propositions the court refused to
“give as requested. This is left to be dis-
| covered, by seeing what part of the plain-
, tiffs’ requests were not embraced in the
.charge given. It will be seen, moreover,
. that the plaintiffs excepted to the charge so
| far only as the court omitted to adopt the
! written proposition submitted by them, and
180 far as the charge was contrary thereto.
{ It is not deemed necessary, for the purpose
'of presenting the questions made by the
‘exceptions, to recite here said propositions
. or the charge in full. Suffice it to say that

most of the propositions were substantially
' given in the charge to the jury as requested.
This does not seem to be strenuously contro-
i verted by the counsel for the plaintiffs, ex-
cept as to the propositions numbered from
16 to 20, inclusive. Indeed, the whole con-
troversy, arising out of the neglect of the
court to charge as requested, and upon the
charge as given, may be fairly presented by
stating these flve propositions, and the
charge relating to them. The propositions
are as follows: *‘(16) If, previous to the will
! belng made, John McClelland, or any person
acting in concert with him, took advantage
of imperfect, though not absolutely unsound,
judgment on the part of the testatrix, and,
by advice known by them to be false, in-
duced her to believe that she owed to Eras-
tus Jacobs no duty as a wife, and she made
the will under the continued influence of
that persuasion, the will is void. (17) That
for this purpose it makes no difference.
whether it relates to matters of fact merely,
or whether it related to matters of judg-
ment only, provided it related to matters
about which she, In her imperfect condition of
judgment, might be, and actually was, mis-
led by the advice. (18) If, at the time of
making the will in question, Mary Jacobs,
the testatrix, from false advice, knowingly
given by John McClelland, or by any other
person acting with him, believed that Eras-
tus Jacobs was not her lawful husband,
when in fact he was, and that John Mec-
Clelland was her lawful husband, when in
fact he was not, the will is void. (19) 1t
makes no difference whether the false advice
thus given was in relation to some matter
of fact or in relation to some matter of law.
concerning her relation to Jacobs and Me-
Clelland, provided she, being then possessed
of impaired powers of judgment. believed
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the advice to be true, and acted accordingly.
(20) It a man knowingly and wrongfully
marries and cohabits in a state of adultery
with a woman who is the lawful wife of an-
other man, and whose husband bhas not for-
feited his claims to her comfort and society,
and, by the influence of such marriage and
cohabitation, procures a will from her in

his favor, and disinheriting her real husband, '

that will is void for illegal influence.”

It is to be observed that these propositions
make no allowance for apy other facts or
circumstances which might modify the as-
sumed facts, but assert that the facts as-
sumed would, under any circumstances, in-
validate the will.

Under the sixteenth proposition, it is as-
sumed that it would make no difference
when, or for what purpuse, the testatrix
was induced to believe that she owed to
Erastus Jacobs no duty, no matter if it was
for a purpose having no reference to a dispo-
sitlon of her property; still it Is assumed
that, if the advice was ever given for any
purpose, and the false belief continued, the
will is void, although the advice had no
effect whatever in producing the will. Un-
der the seventeenth proposition it is claimed
that the will would be void if the testatrix
was misled by the false advice, without
assuming that she was thereby induced to
make the will, or that such advice had the
least influence on the testamentary act. In-
deed, these two propositions, taken together,
assume that, if the testatrix was, at any
time and for any purpose, misled by the
false advice of McClelland as to her duty to
Jacobs, and remained under such false im-
pression when the will was made, though it
had no relation thereto, and in no way
tended to produce it, still the will was
void.

The same may be sald, substantially, as
to the eighteenth and nineteenth proposi-
tions. In the nineteenth, which is the most
explicit, it is not assumed that, in acting
upon the false advice, she did so in relation
to the will. /It is undoubtedly well settled
that, to invdlidate a will for fraud or undue
influence, it must appear that the fraud or
undue Influence had some effect ‘‘upon the
 testator in producing the very act of making
his will.” » Redf. Wills, 516, 524, 525, 527.
But, however this may be, the most that
can be claimed of these four propositions is
that they are based on that kind of undue
influence which amounted to fraud upon the
testatrix. This is the gist of them; and up-
on a fair construction of the charge, so far
as they tended to induce the will, thcy
were substantially given to the jury. It is
difficult, therefore, to see wherein the plain-
tiffs were not permitted to have all the ben-
efit of these propositions, to which they
were entitled. Upon this point the court
charged the jury “to inquire whether any
fraud or misrepresentations were resorted to
to induce the execution of this will. If
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;such fraud was exercised, then it would,
{ however slight, destroy the validity of the
“will; that is, if it was sufficient to and has,
fin your judgment, tended to induce the ex-
iecution." Here the court, in reply to these
- four requests, told the jury that if “any
fraud or misrepresentations were resorted
,to to induce the execution of the will,
!® & ® however slight, * * ¢ if it tend-
.ed to induce the execution” thereof. the will
was void. If these requests are construed
as relating to the act of the testatrix in
; making the will, then the plaintiffs had the
full benefit of them in the charge. In that
caxse, the record does not show atfirmatively
that they were refused Ly the court, or that
they are embraced in the exceptions taken by
the plaintiffs.

But the point that seems to be chiefly relied
-on by the plaintiffs is made on the twenti-
eth proposition. Upon the facts there as-
sumed, it was claimed, as a presumption of
the law, that the will was produced by il-
legal., and therefore undue influence. The
court did not accede to this proposition. but
left the question of undue influence to be
determined by the jury, under the follow-
"ing instructions relating to this and other
_propositions: ‘“lnquire whether, through the
{ exercise of force, or by fear produced, or in
fany manner, such an influence was ex-
erted over her as to induce her to make a
disposition of her property contrary to her
own will and inclinations; or whether such
an undue and overruling influence was ex-
ercised upon her mind as to control or over-
power her own inclinations and judgment,
or induce her, without or contrary to her
own intention and will, to execute the paper.
If either of these propositions are found in
the aflirmative, it would defeat the will.”
Construing the charge strongest against the
plaintiffs, it would seem that the court in-
tended to be understood as holding the law
to be that, in the absence of fraud, no mat-
ter by what influence a testator may bhe
exercised. so long as it does not overpower
his inclinations and judgment, and induce
a disposition of his property contrary to his
own wishes and desires, his will cannot be
invalidated for undue influence. Indeed, it
is not denied but that the charge. as ap-
plied to ordinary cases, may be sustained
by both reason and authority; but it is
claimed that a distinction is to be taken be-
i tween influences that are lawful and those
that are unlawful.

The gist of the claim is that the will was
void because it was induced by influences
growing out of an unlawful relation. No
‘matter for what reason the testatrix may
have bheen abandoned by her husband, or
why she may desiré to disinherit him and
her kindred, or what oblizgations may have
arisen from the unlawful relation; no mat-
ter if the will was made without any in-
fluence of the devisce other than that which
sprung from their association; and no mat-




ter If it was made in accordance with her
own inclinations and judgment,—still it is
assumed that the will would be vold. If no
other objection than this was urged against
a gift of property between living parties, it
would hardly be contended that it would be
void. It is diflicult to see why a bequest
or devise should be subjected to a more
stringent rule. Every will, it may fairly be
presumed, is prompted by influences strong
" enough to induce its provisions, and it would
seem, tberefore, that the most that ougnt to
be claimed from such influences in the con-
test of a will I8 to have them submitted to/
the jury, to enaBle them to determine wheth-
er the testator was misled, or so influenced |
thereby as to affect his own free choice and
judgment in the disposition of his property.
The power to make a will is granted by the
statute to “any person of full age and sound
memory’; and, under its provisions, the will
is to be admitted to record as valid when
“duly attested and executed, and the testa-
tor at the time of executing the same, was of
full age and sound mind and memory, and
not under any restraint.” Swan & C. St. p.
1615, §8 1, 15. Restrictions are imposed up-
on none, but all are alike left to the exercise
of their own free wills and inclinations in
the disposition of their property. The pow-
er thus given to dispose of property does
not depend upon the disposition made there-
of, nor is it restricted to those who may
employ it only for just and wise purposes;
but all upon whom the right I8 conferred
may use it without “any restraint.” Indeed,
it is contemplated by the statute that this is
the only way in which it can be exercised.
Freedom from restraint is essential to the
validity of a will. So careful is the law in
this respect, that it will not uphold a will
that has been induced by restraint upon the
testator, whether in the form of fraud prac-
ticed upon him or any other influence that
destroys the free exercise of his own will.
Redf. Wills, 524, 527. It would be incon-
sistent with the right conferred by the stat-
ute, and with the spirit of the construction
it has hitherto received, to sanction re-
straints upon a testator, based alone on the
character of the motives or causes that may
have induced any disposition of his prop-
erty that he may make while in the free ex-
ercise of his own inclinations and judgment.
He may give his property to whomsoever he
pleases; and his motives or reasons therefor,
80 long as he is “not under any restraint,”
are matters of his own conscience, for which
he is not accountable to the law. His will,
executed in conformity to the statute, if it
be his own, and not in any sense the will
of another, cannot be invalidated, however
much its provisions may be disapproved by
others.

It is claimed in the proposition under con-
sideration that the will, upon the facts there-
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in assumed, would be void for “illegal in-‘
fluence.” In the solution of the question !
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made by this proposition, much of the diffi-
culty disappears when we consider what
“influence,” as applied to the invalidation of
wills, is “illegal.” Every will, as before re-
marked, is the result of influences strong
enough to produce it. Since, then, it is the

: policy of the law to secure to every one the

right to dispose of his property in accerd-
ance with his individual will, that influence
alone is illegal which places the freedom uf
a testator's will under some kind of re-
straint. If this be so, it follows that it
matters not what may be the origin or char-
acter of any influence operating upon a tes-
tator, if it does not place him ‘*‘under any
restraint.” It would seem to follow, also,
that it would be equally immaterial how an
individual may have acquired an influence

~over a testator, unless such influence is ex-

erted in a manner that tends to restrain the
free exercise of his will in the disposition
of his property. It is claimed in this prop-
osition that the influence that produced the
will was illegal only because it sprung from
an unlawful relation. If this be 8o, then the
principle would be equally applicable to any
other unlawful relation, and would destroy
a will made under influences springing there-
from, although the testator, without being
placed under restraint, could not be per-
suaded to make a will otherwise than as
prompted by such influences. However rep-
rehensible such influences may be, if a tes-
tator voluntarily chooses to be actuated by
them, it is a privilege he may enjoy under
the law that secures to every one alike the
right to dispose of his property without re-
straint upon his own judgment and con-
science. EE is undoubtedly well settled that
a will cannot be invalidated because it was
produced by influences springing from a law-
fui marital relation, unless such influence,
has been unduly exerted. The influenc

arising from an unlawful marital relatio

may be as strong as that of the other; but,
unless it Impairs more than the other the
free exercise of the testator’s will, it Is dif-
ficult to see how the influence arising from:
the unlawful relation is necessarily such un
due influence as will invalidate a will, while
that of the other will not. It would seem,
upon the principles already stated, that the
question would be essentially the same in
cither case, whether the influence had been.
in fact, exerted in restraint of the testator’s
will.  Howevyer justly an adulterous. marita]
relation may be reprobated, it by no means
follows that every will produced by in-
fluences arising from that relation is tainted
with such turpitude that to uphold it would
“do violence to the morality of the law.”
This is the theory upon which the claim of
the plaintiffs rests. But the moral test will
not in all cases avajl, If the principle be
correct, it makes no difference which party
makes the will; whether the devise be from
the woman to the man., or the man to the
woman, it would be equally void. It would
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be easy to suppose cases where considera-
tions of moral obligation, as well as that of
public duty, would require a man to make
suitable provision for a woman with whom
he had sustained this relation. In such cases
it would do no violence to the morality of
the law to sustain such provision, though it
be made by will, and induced solely by in-
fluences springing from the unlawful cohab-
ftation.

It may, however, be admitted that the in-
fluences growing out of an unlawful marital
relation do not stand, and should not be per-
mitted to stand, upon an equal footing with
those coming from the lawful relation; but
the question recurs whether the difference
is in matter of law or of fact. If it be the
former, then every will induced by an un-
lawful relation is void, though the testator
might not have been ‘“under any restraint”;
but this, it has been shown, is contrary to
the general policy of the law. If it be the
latter, then the proof of the unlawful rela-
tion should go, with the other evidence, to
the jury, to enable them to determine the
question of undue influence. We think this
would be in accordance with the law, and,
in genecral, best subserve the ends of justice.

We have not been furnished with author-
itles, nor do we see any sufficient reason, to
warrant us in making this class of cases an
exception to the general principles relating
to the validity of wills. It is true that the
position of the counsel for the plaintiffs is
strongly supported obiter in the able opinion
delivered in the case of Dean v. Negley, 41
Pa. St. 312. The point there ruled, how-
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ever, went to the extent only that proof of
the making a will under and in the direction
of an unlawful relation like that in this
case was such evidence of undue influence
“that it may justify a verdict against the
validity of the will”; and it was held, there-
fore, that it was error to exclude it from the
jury. That the same court must hold the
question to be one ‘of fact, merely,” and
not “a presumption of law,” is shown in a
still more recent case, where it was declared
that ‘‘undue influence, to avoid a will, must
be such as to overcome the free agency of
the testator at the time the instrument was
made.” Eckert v. Flowry, 43 Pa. St. 40;
Redf. Wills, 534. The propositions which the
counsel for the plaintiffs requested the court
to give in its charge to the jury, although
separately numbered, were in fact, many of
them, a connected series of propositions, de-
pendent one upon another, some of which,
we have shown, the court could not properly
give. Other independent propositions were
properly refused, as has been shown, and the
remaining ones were embraced in the charge.
There was, therefore, no error in refusing
to charge as requested. For the reasons
already stated we think that there was no
error in the charge as given to the jury by
the court of common pleas. It follows that
the district court rightfully affirmed the
judgment of that court, and that the judg-
ment of the district court must therefore be
affirmed.

WHITE, WELCH, BRINKERHOFF, and
SCOTT, JJ., concurred.
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WINGROVE v. WINGROVE et al.
(11 Prob. Div. 81)
Court of Probate. Nov. 19, 1885.

' Plaintiff, as a legatee, offered for probate
the will of Elizabeth \Wingrove, dated Sep-
tember 15, 1869, and alleged that a codicil,
dated October 9, 1880, which revoked some
of the gifts to him, was procured by undue
\influence of defendants. Defendants denied
that the codicil was procured by undue in-
fluence, and claimed probate of it together
with the will. The action was tried by a
common jury, who found a verdict for the
plaintiff, which was subsequently set aside,
and a new trial ordered by a special jury.

Mr. Murphy, Q. C., and Mr. Gye, for plain-
tif. Mr. Inderwlick, Q. C., and Mr. Pritch-
ard, for defendants.

Sir JAMES HANNEN, (President,) in ad-
dressing the jury said:

Gentlemen of the jury, 1 must ask your
particular attention to the exposition which
I am about to give you of the law upon this
subject of undue influence, for I find, from
now a long experience in this court, that
there is no subject upon which there is a
greater misapprehension. The misapprehen-
sion to which I have referred arises from
the particular form of the expression. We
are all familiar with the use of the word *in-
fluence.” We say that one person has an
unbounded influence over another, and we
speak of evil influences and good influences;
but it is not because one person has un-
bounded influence over another that, there-
fore, when exercised, even though it may be
very bad indeed, it is undue influence in the
legal sense of the word.

To give you some illustrations of what I
mean: A young man may be caught in the
toils of a harlot, who makes use of her in-
fluence to induce him to make & will in
her favor, to the exclusion of his relatives.
It is unfortunately quite natural that a man
80 entangled should yield to that influence,
and confer large bounties on the person with
whom he has been brought into such rela-
tion; yet the law does not attempt to guard
against those contingencies. A man may be
the companion of another, and may encour-
age him in evil courses, and so obtain what
is called an “undue influence” over him, and
the consequence may be a will made in his
favor. But that, again, shocking as it is,
perhaps even worse than the other, will not
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jamount to undue influence. To be undue
| influence in the eye of the law there must
i be—to sum it up in a word—coercion. It
must not be a case in which a person has
been induced by means such as I have sug-
gested to you to come to a conclusion that
he or she will make a will in a particular
person’s favor, because, if the testator has
only been persuaded or induced, by con-
siderations which you may condemn, really
and truly to intend to give his property to
another, though you may disapprove of the
act, yet it is strictly legitimate, in the sense
of its being legal. It is only when the will
of the person who becomes & testator s cu-
erced into doing that which he or she does
not desire to do that it is undue influence.
The coercion may, of course, be of different
kinds. It may be in the grossest form, such
as actual confinement or violence; or a per-
son in the last days or hours of life may
have become s0 weak and feeble that a very
little pressure will be sufficient to bring
about the desired result; and it may even
be that the mere talking to him at that stage
of illness, and pressing something upon him,
may so fatigue the brain that the sick per-
son may be induced, for quietness’ sake, to
do anything. This would equally be coer-
cion, though not actual violence.

These {llustrations will sufficiently bring
home to your minds that even very im-
moral considerations, either on the part of
the testator or of some one else offering
them, do not amount to undue influence un-
less the testator is in such a condition that,
if he could speak his wishes to the last, he
wouldsay: *Thisisnotmy wish, but Imust do
it.” 1If, therefore, the act is shown to be the
result of the wish and will of the testator
at the time, then, however it has been
brought about,—for we are not dealing with
a case of fraud,—though you may condemn
the testator for having such a wish, though
you may condemn any person who has en-
deavored to persuade and has succeeded in
persuading the testator to adopt that view,
still it is not undue influence. There re-
mains another general observation that I
must make, and it is this: That it is not
sufficient to establish that a person has the
power unduly to overbear the will of the
testator. It is necessary also to prove that
in the particular case that power was exer-
cised, and that it was by means of the ex-
ercise of that power that the will, such as it
is, has been produced.
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In re GOODS OF HUNT.
(L. R. 3 Prob. & Div. 250.)
Court of Probate. May 4, 1873.

Application to probate will.

Sarah Hunt and Ann Hunt, spinsters and
sisters, residing together, in 1873 agreed to
make their respective wills, the object being
that, in the event of the death of either of
them, the survivor should enjoy the joint
property for life. Two wills were prepared
in the handwriting of Sarah. The legacies
in each were identical, save that where one
gave a legacy to a certain charitable insti-
tution the other gave a similar legacy to an-
other charitable institution; and in each case
a life-interest was given to the survivor in
the bulk of her sister’s property. After the
+death of Sarah Hunt the two wills were

found together, indorsed, “The wills of Sarah :
and Ann Hunt;” but on opening them it was:

discovered that each sister had executed the
will prepared for the other. Most of the per-
sons interested in an intestacy consented that
the document executed by the deceased
should be recognized as her will, and probate
thereof be granted to the executors named in
it; but some of the persons were abroad, and
could not be communicated with.

Mr. Bayford, for the motion.

Sir J. HANNEN. 1 should be glad to give
effect to the intentions of the testatrix, by
granting probate of this instrument, if I
could, but I must not allow myself to be led
away from what appears to me to be very
plain ground by such a desire. No doubt
there has been an unfortunate blunder. The
lady signed as her will something which in
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fact was not her will. If I were to attempt
to read it as her will, it would lead to & va-
riety of absurdities. She leaves to her sis-
ter, Sarah, that is, to herself, a life-interest
in a portion of her property, and all the fur-
niture, plate, etc., which she holds in part
with herself. I am asked to treat this as a
% misdescription. If by accident a wrong name
rhad been introduced, and it was clear what
! person was intended. the court would give ef-
. fect to the instrument, providing the mistake
jcould be corrected. But it would be con-
“trary to truth in this case if I acted on'such
‘an assumption. If I were to put such a con-
- struction upon this will, I should be assum-
"ing, in order to do substantial justice, what
every one who hears me would know is con-
trary to the fact. And no court ought to
base its judgment on something wholly arti-
ficial, and contrary to what every one must
see is the real state of the circumstances. It
is enough to say that there has been an un-
I fortunate blunder. A paper has been signed as
i the lady’'s will which, as it happens, it treat-
led as her will. would to a great extent, al-
though not entirely, carry out her wishes.
But in one respect it does not, for by it a
legacy is bequecathed to one charity which she
intended to leave to another. As regards this
legacy, it is suggested that it might be treat-
ed as if the deceased did not know and ap-
prove of that part of the will. But she did
not in fact know and approve of any part of
the contents of the paper as her will; for it
is quite clear that if she had known of the
contents she would not have signed it. I re-
gret the blunder, but I cannot repair it. I
reject the motion, but I allow the executors
costs out of the estate.
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GIFFORD v. DYER.

(2R. L 99)

Supreme Court of Rhode Island. March Term,
1852.

Appeal from court of probate, Little Comp-
ton county. ’

Abigail Irish, who died December 6, 1850,
made a will two days prior to her death,
by which, after making small bequests to
the children of Robin Gifford and to others,
she gave the residue of her property to her
brother-in-law, John Dyer, and her two neph-
ews, Jesse and Alexander Dyer. Robin Gif-

ord, her only child, was not mentioned in
bhe will. The will was offered for probate by
John Dyer, executor therein named, and was
contested by Robin Gifford. It appeared in
evidence that at the date of the will he had
been absent from home, leaving a family,
for 10 years, unheard from, and was gener-
ally considered dead, his estate having been
administered upon. Testatrix had resided
with John Dyer for some time previous to
her death. The scrivener who drew the will
testified as follows: ‘‘After I had read the
will to her, she asked if it made any differ-
ence {f she did not mention her son. I ask-
ed if she considered him living. She said
she supposed he had been dead for years.
She sald, if it would make any difference,
she would put his name in, ‘for they will
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break the will if they can.’ I think that was
the expression she used. I think she said
what she had given to her grandchildren
was in lieu of what he would have, but am
not positive. I think her son left in 1841,
and was not heard of, to my knowledge.
She was speaking of a home at Mr. Dyer’s
and said what she had given him would pay
him well. She said her grandchildren had
not been to see her while she was sick.”
The court of probate admitted the will, and
Robin Gifford appealed.

Mr. Sheflield, for appellant.
for appellee.

A. C. Greene,

GREENE, C. J. 1tis very apparent in the
present case that the testatrix would have
made the same will had she known her son
was living. She did not intend to give him
anything if living. But if this were not ap-
parent, and she had made the will under a
mistake as to the supposed death of her
son, this could not be shown dehors the will.
The mistake must appear on the face of the
will, and it must also appear what would
have been the will of the testatrix but for
the mistake. Thus, where the testator re-
vokes a legacy, upon the mistaken suppo-
sition that the legatee is dead, and this ap-
pears on the face of the instrument of revo-
cation, such revocation was held void.
Campbell v. French. 3 Ves. 321.



In re CAWLEY’'S ESTATE.
(136 Pa. St. 628, 20 Atl. 567.)
Supreme Court of Pennsylvania. Oct. 6, 1890.

Certiorari sur appeal to orphans’ court,
Union county.

The facts are thus stated in the opinion of
the court below: “This case arises in the
following manner: On the 16th of March,
1886, Benjamin Cawley and his sister, Mary
Cawley, both unmarried, made what may be
termed a ‘Joint will and testament,” duly exe-
cuted, and by which it is directed that, ‘upon
the death of either, the survivor shall pay all
the debts of the decedent if the estate will
'1'each, and bury decedent properly, and pro-
vide tombstones. Secondly. If Benjamin
should be the first to die, or if Mary should
be the first to die, each gives to the survivor
all the rest and residue of his or her estate
for life, and, if needed, the body of the es-
tate so far as is necessary, and at the death
of the survivor, after burial, tombstones, and
so forth are pald for, the residue is divided
into nine parts, and given to relatives and
parties named; and Horace C. Cawley named

»executor. Benjamin Cawley died the 12th of
August, 1887, and on the 22d August, 1887,
the joint will was duly proved as the will of
Benjamin, and its provision as to his estate
carried into effect; Mary, the survivor, re-
ceiving Benjamin’s estate for life, as provid-
ed in his will. Mary Cawley, however, on
the 5th of September, 1887, made a separate

/will, and revoked the joint will, and died on
the 29th January, 1888; and the joint will
was offered as Mary's will, and admitted to
probate by the register, on the 1st of Febru-
ary, 1888, and letters testamentary issued to
Horace B. Cawley, the executor therein named.
But, on the same day, Mary's second will,
of the 5th of September, A. D. 1887, was also
offered for probate; but the register refused
to consider it, and treated the joint will as
irrevocable, and that it must stand as Mary's
last will and testament. From this decision.
and admission of the joint will as Mary Caw-
ley’s will, and the refusal to allow the prov-
ing of her second will, this appeal has been
taken to the orphans’ court.”

J. Merrill Linn and 8. H. Orwig, for appel-
lants. Charles S. Wolfe, P. L. Hackenburg,
and Andrew A. Leiser, for appeliees.

WILLIAMS, J. The question presented by
this appeal is one that has not arisen in
Pennsylvania until now. It is important to
a correct understanding of the real ground of
controversy to bear in mind the peculiar char-
acteristics of a contract, and those of a will.
A contract is an agreement between partie
for the doing or not doing of some particula
thing. The undertaking of one party is made
in consideration of something to be paid or
done by or on behalf of the other party, so
that the obligation to do and the right to re-
quire performance are reciprocal. A will, on
the other hand, is simply a statement of a
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purpose or wish of the maker as it exists at
the time. As often as his purpose or wish \
changes, he may change the expression of it.
When and why a change shall be made de-
pends on himself alone. He is answerable
to no one for his determination to make one
rather than another disposition of his proper-
ty. After he has written out his will, and
executed It in accordance with the forms of
the law, it does not Lind him; but, so long
as he lives, he may change his own purpose
with or without a reason, and his last pur-
pose properly written out and executed is his
“last will and testament,” because death
makes any further change impossible. The
binding force of a contract comes from the
aggregatio mentium of the parties. The bind-
ing force of a will comes from the fact that
it is the last expressed purpose of the testa-
tor in regard to the disposition of his proper-
ty after his own death. While he lives, it is
without force or value, but it begins to speak
when he ceases to do so, and thereafter is
heard in his stead. Although these instru-
ments are so unlike, they may be, and some-
times are, combined so as to give a testamen-
tary character to what purports to be a con-
tract, or to convert a will into an irrevocable
agreement. Whether any given writing is
a will or a contract must be determined by
the character of its contents, rather thaxi‘
from its title, or any formal words with whicl
it may begin or conclude. The familiar form
of a will is that by which the testator directs
how his property shall be disposed of after
his death, and may be distinguished or de-
scribed as the simple will of the maker. If
two or more persons own property in com-
mon, they may convey it by joining in a deed,
or by executing separate conveyances at their
convenience. They may transmit the title,
each for himself, by a separate will; and
there is no objection, on principle, to their
joining In a testamentary disposition of it.
Such a will might be properly called a *joint
will,” because executed jointly by several
owners, as a means of transferring their
several titles to one devisee. The validity of
a joint will was at one time denied in Eng-
land, and has been denied in some of the
United States, but the reasons for such d
nial relate rather to questions of probate thar
to the power of the several testators, and d
not seem to have been regarded as settling
the question in the countries where the deci-
sfons were rendered. 1 Williams, Ex'rs, 10.
‘Whether after the death of one or more of
the makers of such a will the surviving mak-
er may make a valid revocation as to his own
title or share of the property devised is an
unsettled question, and is not involved in the i
case before us, for the property to which this
will relates was not held in common by the
testators. Another class of questions is pre-
gsented when two or more person8 make re-
ciprocal testamentary provisions in favor of
each other, whether they unite in one will or
each executes a separate one. Such wills

.
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may be described as “mutual” or ‘‘recipro-
cal.” Their validity does not seem to be
doubted after the death of the respective tes-
tators; but the extent of the power of revo-
cation in the survivor after the death of one
or more of the testators is a question still in
controversy, and upon which different con-
clusions have been reached. In Kvans v.
Smith, 28 Ga. 98, the will was signed by two,
and presented by the survivor for probate.
No revocation was attempted, and the only
question really before the court was the
validity of the paper as the will of the de-
ceased signer. The court held it valid, char-
acterizing it as a ‘*‘double will.” In Lewis
v. Scofield, 26 Conn. 452, a similar will was
presented, and its validity upheld by the
court. In Betts v. Harper, 39 Ohio St. 639,
the testators were tenants in common. Aft-
er the death of both, it was probated as the
separate will of each, and the earlier case of
Walker v. Walker, 14 Ohio St. 157, which
had denled the validity of such a will, was
distinguished and qualified. The will of a
husband and wife making reciprocal provi-
sions for each other, and executed by both,
was sustained in Diez's Will, 50 N. Y. 88.
In Schumaker v. Schmidt, 44 Ala. 454, two
persons, who deseribe themselves as “friends
of many years standing,” joined in a will vy
which the survivor was to take the property
of the one dying first. Auerback, one of the
joint makers, made a later will, with a dif-
ferent disposition of his property, and died.
The survivor insisted on the irrevocability of
the first will, and claimed the estate, but the
court upheld the last one. The point in con-
troversy was stated in the opening sentence
of the opinion of the court as follows: ‘‘Was
the writing between Schumaker and Auer-
back a compact, and not a will, or a will con-
talning a compact, and therefore irevoca-
ble?” The conclusion of the court was that
the writing was not a compact, but a will,
and therefore revocable at pleasure. It is
worthy of note that the only consideration
expressed for the mutual provisions made by
the first will was the ‘“mutual esteem” which
each entertained for the other. This might
change in degree, or cease altogether, at any
time. While it existed, it explained the mu-
tual or reciprocal provisions contained in the
will. It afforded not a consideration, but a
reason, for them.

The will now before us was executed by a
brother and sister. They were single, had
lived many years together, and were feeling
the infirmities of age. One owned a house
and lot worth about $3,000. The other owned
bank-stock of about the same value. Their
household goods seem not to have been the
exclusive property of either. They appear to
have lived together in the house, and used
the income from the bank-stock without keep-
ing an account with each other. By their
will they provided that the survivor should
have the property of the one first to dle dur-
ing life, and that it should then go over to re-
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mainder-men named. The learned gentleman
by whom it was drawn seems to have had
Walker v. Walker, 14 Ohio St. 157, in his
mind, and to have drawn the paper with the
purpose of steering clear of the ditliculty sug-
gested by it. To this end the will is made
to speak for each devisor separately, thus:
“I, Benjamin Cawley, should I be the first
to die, and I, Mary Cawley, should I be the
first to die, give, devise, and bequeath and to
the survivor of either of us, all the rest and
restdue of the decedent’s estate, both real
and personal, to have and to hold and enjoy
the same during the life of the survivor, with-
out impeachment for waste, and with leave
to use the body of the estate for necessity.”
After the payment of debts and expenses, and
the expiration of the life-estate, the will di-
rects that the residue be divided into nine
parts, and then proceeds: “Three of which
parts 1 give and bequeath to John Cawley;
two parts to Hepburn Cawley; one part to
Horace Cawley; one part to Mary Henson;
* % * opne part to Ada Gilmore; * * *
and one part to Emma Harter.” H. C. Caw-
ley was made a trustee for Ada, and her
share was devised to him thus: *“I give and
bequeath to H. C. Cawley, in trust,” etc.;
and the will then defines the nature of the
trust, and uses the words, *I distinctly de-
clare that the above trust is an active one.”
The singular number is invariably wused
throughout the will, each testator speaking
for himself or herself only, and neither at-
tempting to speak for the other or of the oth-
er's property. Each seems to have desired
to make the same disposition of what he or
she owned. Both adopted the same written
expression of that desire, and executed it.
The will so made must be regarded, there-
fore, as the separate will of each testator, as
fully as though the will of each had been
separately drawn up and signed. There was
no joint property or joint devise. It is not,
therefore, a joint will. It is not a contract
between the makers in form or in effect. No
consideration passed from one to the other,
and none is suggested, except the affectionate
interest which this aged brother and sister
felt for each other. This moved them to

\

provide for each other’s comfort by a life-\

estate in the survivor, but beyond that each
gave to the remainder-men only what each

owned. Such a will is properly described by )

the phrase in Evans v. Smith, supra, as a
“double will.” It must be construed and
treated as the separate will of each testator
who signed it, in the same manner as though
a separate copy had been executed by each.
It was therefore revocable by both. Benja-
min Cawley did not revoke, and his will is
to be executed in accordance with its terms.
Mary Cawley has exercised the power of
revocation, and changed the ultimate destina-
tion of ber property. Her last will must be
followed, therefore, in the distribution of her
estate. The decree of the court below is af-
firmed, at the cost of the appellant,

i
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SHARP et al. v. HALL.
(86 Ala. 110, 5 South. 497.)
Supreme Court of Alabama. Feb. 26, 1889.

Appeal from probate court, Colbert county;
John A. Steele, Judge.
Proceedings to probate an alleged will of

" Ann E. Hornsby, deceased. The instrument

in question was signed by Mrs. Hornsby, un-
der seal, attested by two witnesses on an ac-
knowledgment of her signature, February 23,
1886, and was in the following words: “The
state of Alabama, Colbert county. These
presents show that, in consideration of the
love and affection I have to Julia M. Hall, T
do here now give and deliver to her the fol-

lowing property, to wit, a certain lot, or part"

of lot, situated in the city of Tuscumbia,
known as part of lot No. 317, according to the
plat of said city, [describing it by metes
and bounds],

taining, all of which I now hold and possess.

But I do hereby reserve the use, control, and

consumption of the same to myself, for and
during my natural life; and this is done in
part to do away with the necessity of tak-

ing out letters of administration after my .

death. Teste my band and seal, this
day of February, 1886.” Mrs. Hornsby died

in July, 1887. Letters of administration on'

her estate as an intestate were granted soon
after her death, to Robert B. Lindsay, who,
while searching among her papers, found the !

above instrument in a locked drawer, inclosed |

words ‘“Not to be opened until after my.
_death.”

Mrs. Hornsby’s name was not sign-:

"ed to the memorandum. nor was it in her,

Y

handwriting. The administrator delivered the "
paper to Julia M. Hall, August 2, 1888, and.
it was propounded for probate by her. G.

A. and U. M. Sharp, who claimed as next of |
kin, contested the probate on the following:
“(1) Because said written instru-:

grounds:
ment is not in fact the will and testament of
said Ann E. Hornsby:
strument was not duly executed, so as to
pass title to said real estate under the laws

of Alabama; (3) because said instrument was
4)!

not executed by said Ann E. Hornsby;
because said instrument is not testamentary
in its character; (5) because said instrument
was not executed as required by law of a
last will and testament.” An issue was duly
formed. On the trial of the cause the con-
testants objected, and excepted to the ad-
mission in evidence of the circumstances of
the making of the instrument contested; of
the relation the petitioner bore the deceased,
Ann E. Hornsby; of the non-delivery of the
instrument; and of the other facts as shown
by the opinion. There were also separate ex-
ceptions reserved to the admission of the tes-
timony of the witness Davis to the effect
that he considered the instrument a will, and
that he intended to draft a will. The de-
fendants requested the following charge in
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together with all the tene-.
ments and hereditaments thereunto apper-:

(2) because said in-
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writing, and excepted to the court’s refusal
to give the same: *“(6) The fact, if it be a
fact, that Mrs. Hornsby did not dispose of all
the property, must be considered with the
other evidence by the jury to ascertain
whether or not the instrument was intend
to be a will.”, There was a trial by jury,
and a verdict for the proponent, followed by,
a judgment admitting the ‘will to probate
Contestants appeal.

Kirk & Almon. for appellants. J. B.

Moore, for appellee.

STONE, C. J. There are few, if any, ques-
tions less clearly defined in the law-books
than an intelligible, uniform test by which
to determine when a given paper is a deed,
and when it is a will. ( Deeds, once execut-
ed, are irrevocable, unless such power is re-
served in the instrument. Wills are always
revocable so long as the testator lives and re-
‘tains testamentary capacity.) Deeds take ef-
fect by delivery, and are operative and bind-
ing during the life of the grantor. Wills are
ambulatory during the life of the testator.
land have no effect until his death. Out of
this has grown one of the tests of testamen-
| tary purpose, namely, that its operation shall
' be posthumous. If this distinction were car-
ried into uniform, complete effect, and if it
1 were invariably ruled that instruments which
‘confer no actual use. possession, enjoyment,
or usufruct on the donee or grantee during
the life of the maker are always wills, and
| never deeds, this would seem to be a simple
rule, and easy of application. The corollaryy
would also appear to result naturally an
, Decessarily that if the instrument, during th
lifetime of the maker, secured to the gran-
tee any actual use, possession, enjoyment, or’
"usufruct of the property. this would stamp it
irrefutably as a deed. The authorities, how-
ever, will not permit us to declare such inflex-
ible rule. A declaration of trust by which
the grantor stipulates to hold in trust for
himself during life, with remainder to a do-
nee, or succession of donees, certainly secures
.no use, enjoyment. or usufruct to the remain-
der-man during the grantor's life. Yet it is
;a deed, and not a will. 1 Bigelow, Jarm.
Wills, 17, and notes; Gillham v. Mustin, 42
Ala. 365. Can a tangible distinction be
drawn between such case and a direct con-
veyance, in form a deed, by which A. con-
veys to B., to take effeet at the death of A.?
The human mind is not content with a dis-
tinction that rests on no substantial differ-
~ence. Conveyances reserving a life-estate to
' the grantor have been upheld as deeds. 2
Devlin, Deeds, § 983; Robinson v. Schly, §
Ga. 515; Elmore v. Mustin, 28 Ala. 30Y;
Hall v. Burkham, 59 Aln. 349. In Daniel v.
Hill, 52 Ala. 430. 436, this court said: “A
deed may De so framed that the grantor re-
serves to himself the use and possession dur-
ing his life, and on his death creates a re-
mainder in fee in a stranger.” Almost every
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K to the nature of the paper he was expected
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-4 will; whenever it is so framed as to post-

-son, 6 Dana, 257. Another pertinent inquiry:
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conceivable form of conveyance, obligation,
or writing, by which. men attempt to convey,
bind, or declare the legal status of property
have, even in courts of the highest charac-
ter, been adjudged to be wills. The form of
the instrument stands for but little. When-
ever the paper contemplates posthumous op-
eration, the inguiry is, what was intended?
1 Bigelow, Jarm. Wills, 20, 25; Habergham
v. Vincent, 2 Ves. Jr. 204; Jordan v. Jor-
dan, 65 Ala. 301; Daniel v. Hill, 52 Ala. 430;
Shepherd v. Nabors, 6 Ala. 631; Kinnebrew
v. Kinnebrew, 35 Ala. 638. The Intention of

ffm‘__n_m,kgu&_mek_qoqtr__mlm&igquiyn- and
that intention is to be gathered primarily

from the Janguage of the instrument itself.
Dunn v. Bank, 2 Ala. 152. The intention
cannot be proved by a witness speaking di-
rectly thereto. But this does not, in cases of
inapt phraseology,—such as the present in-
strament discloses,—preclude proof of instruc;
tions given to the draughtsman, in reference

to prepare. In Green v. Proude, 1 Mod. 117,
3 Keb. 310, the paper had striking character-
istics of a deed; but the court said: “Here
being directions given to make a will, and a
person sent for to that end and purpose, this!
is a good will.” Speaking of this case, Jar-;
man (1 Bigelow’s Ed. p. 19) says: “The
court seems to’have been influenced by the
circumstance that the person who prepared it
was instructed to make a will.” In Ware-
ham v. Sellers, 9 Gill & J. 98, the court de-
cided that testimony should have been re-
ceived of “conversations of ‘the deceased,
made ‘at the time of executing the said paper,
and from the other circumstances, that the
said P. S. made and executed the said paper
asand for his last will and testament, and in-
tended it as such.” In this case the contro-
versy was whether the paper was a deed or
a will. To the same effect is Witherspoon v.
Witherspoon, 2 McCord, 520. So all the at-
tending circumstances may be put in proof
as aids in determining whether the maker in-
tended the paper should operate as a deed or

pone actual enjoyment under it until the
death of the maker. Gillham v. Mustin, 42
Ala. 365; Danliel v. Hill, 52 Ala. 430; Camp-
bell v. Gilbert, 57 Ala. 569; Jordan v. Jor-
dan, 65 Ala. 301; Rice v. Rice, 68 Ala. 216;
I.ee v. Shivers, 70 Ala. 288; 1 Bigelow,
Jarm. Wills, 25; Gage v. Gage, 12 N. H.
371; Mealing v. Pace, 14 Ga. 596, 630; Sym
mes v. Arnold, 10 Ga. 508; Jackson v. Jack-

If a paper cannot have operation as a deed,
but may as a will, then in doubtful cases:
we should pronounce it a will, ut res magis |
valeat. Bigelow, Jarm. Wills, 21, 22, 24, 25; |
Attorney General v. Jones, 3 Price, 379;
Gage v. Gage, 12 N. H. 371; Symmes v. Ar-
nold, 10 Ga. 506.

The instrument sought to be established as
a will is in form a nondescript. It clearly
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shows on its face that the donee or grantee
was to have no actual enjoyment of the
property—no usufruct—during the life of the
maker. Its language is: “I do hereby re-
serve the use, control, and consumption of the

same to myself for and during my natural

life.” We hold that the paper, on its face,
falls within the indeterminate class, which,
according to circumstances, may be pronoun-

ced a deed or a will. We also hold that, on '

the trial of the issue, it was competent to
prove that the maker was without lineal or
other very near relatives; that she was at-
tached to the donee, who was a member of
her household; that she sent for the draughts-
man of the paper, and employed him to
write her will, and that, in pursuance of such
employment, he wrote the paper in contro-
versy; that she signed it with a knowledge
of its contents, and had it attested; that she
did not deliver it, but had it placed in an en-
velope, and indorsed, “Not to be opened till
after my death;” and that she carefully pre-
served it in such envelope until her death.

Now, all these facts and circumstances, if

proved and believed, were competent and

proper for the consideration of the jury in de-,

termining the issue of devisavit vel non. And
the fact, if believed, that the paper had never
been delivered, and therefore could not take
effect as a deed, should also be considered in'
arriving at the maker’s intention.

In excluding from contestants’ exceptive al-
legation the averment that the paper is a deed,
the probate court committed a technical er-
ror. That was the real issue in the case.
This ruling, however, did the contestants no
injury, as they had the benefit of the de-
fense it sought to interpose. 3 Brick. Dig. p.
403, § 20.

L L ] . L ]

The paper over which the present conten-
tion arose contains the following clause:
“And this [the execution of the paper] is”

done in part to do away with all need or ne- :

cessity of taking out letters of administration
after my death.” This clause is a circum-
stance which the jury may look at and con-
sider in determining whether Mrs. Hornsby
intemded that Julia M. Hall should take or
enjoy any interest during the former’s life.
It is not conclusive, but must be. weighed
with the other evidence. It would probably
be more weighty if it made provision for
Mrs. Hornsby’s entire estate. Attempts—
fruitless, of course—are sometimes made to
dispense with administration, even in docu-
ments that are unmistakably testamentary.

Charge No. 6, asked by contestants, should
have been given. The remaining charges
asked by them were, in the light of the evi-
dence, calculated to confuse or mislead, and
were rightly refused on that account.

We bave now considered all the questions
we deem necessary. In a very few of the
many rulings the probate court erred.

Reversed and remanded.

'
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In re KEHORE.
(L. R. 13 Ir. 13))
Court of Probate. Jan. 28, 1884.

Motion for probate, and that certain di-
rections be ordered to be incorporated in the
will of the testator, the Rev. J. Kehoe. An
affidavit of the Rev. Simon McWry was filed,
as follows: “That, to the best of my knowl-

v

edge and belief, the paper writing marked |

‘A,’ now produced and shown to me, en-
titled ‘Directions to the executors of my last
will and testament, executed this 13th day of
February, 1879—How they are to manage
my affairs,’ signed John Kehoe, P. P, and
dated February 13, 1879, which is all in the
handwriting of the said Rev. John Kehoe,
was written out by him previous to the ex-
ecution of his will; and immediately after
such execution coples of said will and said
direction, previously made by the said tes-
tator, and by one Maurice Kealy, were
placed by testator in an envelope, and hand-
ed to me for safe custody.” The Rev. Pat-
rick F. Nolan, who was appointed executor
of the will by the codicil of the 20th of July,
1883, made the following affidavit: ‘“The tes-
tator, by his will having bequeathed all his
property in trust to be disposed of in such
manner as he might direct, did give a direc-
tion in writing as to the disposal of the
same, as of same date as of the will, viz,
the 13th of February, 1879, and upon which
direction, marked with the letter ‘A,’ I have
indorsed my name.”

William P. Ball, for executor.

WARREN, J. The Rev. John Kehoe, the
testator, made a will dated the 13th of Feb-
ruary, 1879, which contained this clause: “I
hereby bequeath to the Right Rev. James
Walsh and the Rev. Michael Conroy all
property 1 die possessed of,” “in trust to be
disposed of in charity in such manner as I
may direct them; and, in case I may not
leave directions or instructions, then they
may dispose of it in charity in such manner
as they may think fit;” and the same per-
sons are named executors. One of the® ex-

" ecutors—Mr. Conroy—having died, the testa-
tor made a codicil, dated the 20th of July,
1883, by which he nominated the Rev. Pat-
rick Nolan an executor of this will. The
testator signed a paper bearing the same
date as the will, containing directions for
the management of his affairs for charitable
purposes. This paper is in the handwriting
of the testator, and is headed, “Directions
to the executors of my last will, executed
on the 13th day of February, 1879—How they
are to manage my affairs.” Tke court has
been moved for probate of the will and

. codicil of the testator, with the paper of di-
rections incorporated.

The law of the subject of the incorporation
of papers, so far as it 1s necessary to con-

WHAT CONSTITUTES A WILL.

stated in Jarman on Wills, (volume 1, p.

the will should refer to some document as
then in existence; (2) proof that the docu-
ment propounded was in fact written before
the will was made; and (3) proof of the iden-

in the will.” The atfidavit of the Rev. Simon
McWry is slightly ambiguous, (In re Ash, 11
Ir. R. Eq. 60, note,) in consequence of the
introductory words, “to the best of my
knowledge and belief;” but still, if that

it sufficient to prove that the paper of direc-
tions was in existence when the will was ex
ecuted. It is certainly sufficient proof that
it was In existence before the execution of
the codicil; and the cases, including that
of Lady Truro, L. R. 1 Prob. & Div. 201,
to which I was referred by Mr. Ball, have es-
tablished that, in considering this question
of incorporation, the words of the will which
refer to directions must be taken as if
brought down to the date of the codicil,—-
as if repeated in the codicil. It does appear.
to me that, if the affidavit of Mr. McWry be-
admissible, the evidence is sufficient to iden-

. testator as the directions to which he re-
ferred in his will. Therefore, if this aflida
vit is admissible, two of the requisites for
incorporation are found in the case before
the court, viz., proof of the fa