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AUGMENTING ADVOCACY: GIVING VOICE TO THE
MEDICAL-LEGAL PARTNERSHIP MODEL IN MEDICAID
PROCEEDINGS AND BEYOND

MaryBeth Musumeci*

The denial of Medicaid coverage for augmentative communication devices, despite
an existing legal framework that mandates the opposite result, raises fundamental
questions about what independence means for people with disabilities. This situa-
tion, compounded by the barriers in the Medicaid administrative appeal process
encountered by such beneficiaries, invites new approaches to the delivery of civil le-
gal services, such as medical-legal partnerships (MLPs). MLPs are formalized
arrangements that bring lawyers into a healthcare setting to provide specialist con-
sultations when patients experience legal problems that affect health. While there is
an emerging scholarship on MLPs, this Article offers the first in-depth analysis of
a particular area of the law—Medicaid advocacy for people with disabilities—in
the context of the MLP model. Part I explores legal and public policy justifications
Jor Medicaid coverage of services that promote independence for people with disa-
bilities, such as augmentative communication devices. Part II describes the
Medicaid administrative hearing process and the barriers it presents to people with
disabilities who appeal the denial of a service, including augmentative communi-
cation devices. Part IIl summarizes existing scholarship about MLPs. Part IV
applies the MLP model to the problems typically encountered by Medicaid benefi-
ciaries in the appeals process. The Article concludes by recommending some
refinements to increase the acceplance of this new legal services delivery model.

INTRODUCTION

When her parents requested legal assistance, Sonya was a young
adult with cerebral palsy and mental retardation that completely

*
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foreclosed any natural ability to generate speech.' To overcome her
communication deficits, Sonya’s doctor prescribed an augmenta-
tive communication device.” This technology would enable her to
express basic needs, such as hunger, thirst, and having to use the
bathroom; describe physical and medical needs, such as pain and
whether something is too hot or too cold; and call for assistance,
both in and out of her wheelchair.

Sonya’s doctor and speech-language pathologist went through a
painstaking process of evaluating the suitability of five different
devices for her. She required a device that was large enough to ac-
commodate her somewhat limited motor skills, but also small
enough to be portable and durable. A dynamic screen would en-
sure that her vocabulary would be large and expandable, and
would allow her to operate the device independently with a finger
touch. Ari integrated speaker would allow her to adjust the device’s
volume as appropriate for different environments. Sonya’s device
also needed to be userHfriendly to facilitate vocabulary updates and
to ensure that those unfamiliar with the device would find it easy to
operate.

The Medicaid managed care organization (MCO)’ that adminis-
tered Sonya’s healthcare benefits, however, denied authorization
for the prescription. Relying on Sonya’s home state’s definition of
“Medicaid medical necessity,” the MCO determined that an aug-
mentative communication device was not the least expensive

1. After she turned eighteen, Sonya’s parents were appointed as her legal guardians.
Sonya's name and other identifying details have been changed to protect confidentiality.
For a general discussion of client consent with respect to publishing stories about cases, see
Binny Miller, Telling Stories About Cases and Clients: The Ethics of Narrative, 14 Gro. J. LEGAL
ETHics 1 (2000).

2. Augmentative and alternative communication is defined as “an area of clinical
practice that attempts to compensate (either temporarily or permanently) for the impair-
ment and disability patterns of individuals with severe expressive communication disorders
(i-e., the severe impairments in speech-language, reading and writing).” Frequently Asked
Questions about Augmentative and Alternative Communication, AM. SPEECH-LANGUAGE-HEARING
Ass’N, http://www.asha.org/NJC/faqgs-aac-basics.htm (last visited Mar. 7, 2011). Some ex-
amples of augmentative communication devices include communication boards or books,
electrolarynexes, speech amplifiers, and electronic devices that produce speech or written
output. /d.

3. With limited exceptions for certain beneficiary populations, states may elect to
administer their Medicaid program through a managed care system. See 42°U.S:C. § 1396u-2
(2006) (authorization of states to use managed care systems); 42 C.F.R. Part 438 (2009)
(regulations covering such systems). While the Medicaid program traditionally uses a fee-for-
service model, in which providers are paid for each service performed, the alternative
managed care model offers a capitated rate, a fixed sum paid regardless of the amount of
services utilized. See Deborah M. Chasan-Sloan, Note, Managed Care, the Poor, and the Constitu-
tion: Are Due Process Rights Ailing under Medicaid Managed Care?, 8 GEo. J. ON POVERTY L. &
Povr’y 283, 286-87 (2001) (describing the rise of Medicaid managed care).
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appropriate medical care available for Sonya.' Without identifying
any other alternative, the MCO also alleged that the device was not
the most appropriate option for Sonya and instead was duplicative
of other, unspecified, services that the MCO alleged she received.

Sonya’s father appealed the MCO’s denial, which afforded Sonya
an informal hearing at the health plan’s office.” The hearing panel
included an MCO representative who had not been involved in the
initial decision, a representative from the state Medicaid agency,
and another Medicaid program beneficiary. At the hearing, the
MCO nurse case manager who was responsible for Sonya’s case de-
fended the denial by asserting that Sonya’s natural communication
abilities could adequately meet her daily needs without an aug-
mentative communication device. She maintained that because
Sonya had the ability to grunt, groan, and bang on things, Sonya
could get someone’s attention in an emergency if she were in a
room alone. Thus, the case manager asserted, Sonya could com-
municate basic needs without an augmentative communication
device, and the Medicaid program did not have to provide her with
a more extensive or sophisticated means of communication.’

At the hearing, Sonya’s father described what having the device
would mean for Sonya. He told the panel members that what he
most wanted was for Sonya to live like a typical teenager, to the
greatest extent possible. He wanted her to have privacy and to be
able to spend time in her room without needing someone con-
stantly with her. He also wanted her to be able to experience some
of the independence associated with young adulthood. Most of all,
he wanted to be able to communicate with his daughter so that he
could understand what she was thinking and feeling. The diamet-
rically opposing views about what Sonya’s capabilities should be, as
expressed by the MCO case manager and her father, were striking.
The hearing ended, and the next day, Sonya received a brief letter
indicating that the device was approved, over four months after her
doctor wrote the prescription. The hearing panel did not share its
reasoning for the reversal.

Sonya’s case is not unique. The initial response of this particular
state’s Medicaid program to Sonya’s need for an augmentative
communication device is representative of how the program often
fails in practice to meet the needs of people with disabilities,

4. The specific regulation has been paraphrased to protect client confidentiality. See
Miller, supra note 1, at 49, 50.

5. Such a process is required by Federal Medicaid law. See 42 U.S.C. § 1396u-2(b) (4)
(2006) (outlining basic grievance procedures for challenging a denial); 42 C.F.R.
§ 438.406(b) (2) (2009).

6. This information is based on my representation of Sonya at that hearing.
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despite an existing legal framework that mandates the opposite
result. While Sonya ultimately obtained the device prescribed by
her doctor, many others are not so fortunate; they typically wait
even longer and often are unable to overcome the barriers de-
scribed in Part I, infra, and thus cannot obtain medically necessary
devices.

While Sonya’s story involves access to augmentative communica-
tion devices, the Medicaid program covers a wide array of medical
services, including, inter alia, inpatient and outpatient hospitaliza-
tion, laboratory tests, home health services, and physical therapy
and related services.” While this Article focuses on Medicaid cover-
age of augmentative communication devices,” its observations
about the obstacles faced by Sonya and thousands of other persons
with disabilities in accessing such treatment are generally applica-
ble to all types of Medicaid service claims.

These obstacles raise fundamental questions about what inde-
pendence means for people with disabilities: What does it mean to
communicate a basic need?’ Who determines which needs are
basic? What amount of communication is adequate? If technology
exists to augment communication, should a person’s natural ability
to communicate limit her self-expression? Who should have access
to this technology, and how should it be funded? Such questions
are important for the “approximately two million people [in the
United States today] who are able to hear but have little to no usa-
ble speech.”

Reforming the Medicaid appeals process itself is potentially one
way to remedy these problems. However, reconceptualizing the
traditional model within which civil legal services are delivered to
Medicaid beneficiaries presents another, less obvious alternative
that can more effectively address issues arising from the Medicaid

7. See 42 U.S.C. § 1396d(a) (2006) (defining the “medical assistance” provided under
Medicaid).

8. See generally Diane C. Bristow, Breaking Down the Barriers to Communication through
Medicare Reform, 29 Sw. U. L. REv. 357 (2000) (focusing on Medicare funding of augmenta-
tive communication devices); Ellen M. Saideman, Helping the Mute to Speak: The Availability of
Augmentative Communication Devices under Medicaid, 17 NY.U. Rev. L. & Soc. CHANGE 741
(1990) (arguing that the Medicaid medical necessity standard entitles recipients to aug-
mentative communication devices that provide unlimited speech).

9. “Communication” is generally defined as “any act-by which-one person gives to or .
receives from another person information about that person’s needs, desires, perceptions,
knowledge, or effective states.” Guidelines for Meeting the Communication Needs of Persons with
Severe  Disabilities, AM. SPEECH-LANGUAGE-HEARING Ass'N, hup://www.asha.org/
docs/html/GL1992-00201.huml (last visited Mar. 7, 2011) [hereinafter Guidelines].

10.  DATI Assistive Technology Facts: Augmentative and Allernative Communication, DEL. As-
sisTIVE TECH. INITIATIVE, hutp://www.dati.org/info/acc.html (last visited Apr. 2, 2011). See
also Guidelines, supra note 9.
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appeals process.” This Article explores the medicallegal partner-
ship model as one such solution and seeks to add to the
developing scholarship in this area.” Specifically, establishing, fos-
tering, and formalizing the working relationships between legal
advocates and treating physicians on behalf of their common cli-
ents and patients in medical-legal partnerships presents an
efficient and effective means of overcoming the problems present-
ed in Medicaid service denial appeals. Like Sonya’s need for
augmentative communication, lawyers for people with disabilities
also benefit from augmenting their advocacy through partnering
with doctors. While there is an emerging scholarship on medical-
legal partnerships, this Article offers the first in-depth analysis of a
particular area of the law—Medicaid advocacy for people with dis-
abilities—in the context of the medical-legal partnership model."”

This analysis impacts a sizeable population. The Medicaid pro-
gram insures one in seven Americans—more than 40 million
people.” While it is typically thought of as a benefit for people with
low incomes, Medicaid also is a valuable source of primary or sup-
plemental health insurance coverage for people with disabilities. In
fact, “Medicaid is the single largest source of health care financ-
ing—public or private’—for low-income people with disabilities.”
For people with disabilities who cannot work, Medicaid may be the
only accessible coverage.

11.  See infra Part IV.

12.  See, e.g.,, Pamela Tames et al., The Lawyer Is In: Why Some Doctors Are Prescribing Legal
Remedies for Their Patients, and How the Legal Profession Can Support This Effort, 12 B.U. Pus.
InT. L]. 505 (2003) (exploring ethical and confidentiality issues arising in multi-disciplinary
practice); Barry Zuckerman et al., Why Pediatricians Need Lawyers to Keep Children Healthy, 114
PeDIATRICS 224 (2004) (suggesting potential benefits of placing lawyers in pediatric clinics).

13.  The views and recommendations expressed in this Article for improving the legal
services delivery model are informed by my advocacy in hundreds of Medicaid cases during
my tenure at a legal services program.

14. ANDY SCHNEIDER ET AL., KAISER COMM’'N ON MEDICAID AND THE UNINSURED, THE
MepicaID RESOURCE BoOk, at *i (2002), available at http://www.kff.org/medicaid/
loader.cfm?url=/commonspot/security/getfile.cfm&PageID=14266.

15. ANDY SCHNEIDER ET AL., KAISER COMM'N ON MEDICAID AND THE UNINSURED,
MepicaiD ELiGIBILITY ForR INDIVIDUALS wiITH DisaBiLiTies 1 (2000), available at
http:/ /www.kff.org/medicaid/loader.cfm?url=/commonspot/security/getfile.cfm&PageID=
13323; SCHNEIDER, supra note 14, at 17 (noting that people with disabilities are both more
likely to be enrolled in Medicaid and less likely to have private health insurance than mem-
bers of the general population); see also Fred C. v. Tex. Health and Human Serv’'s Comm’n,
988 F. Supp. 1032, 1034 (W.D. Tex. 1997) (noting that “the majority of adults with severe
speech disabilities, [are] dependent on government benefits for access to the modern tech-
nology which would allow [them] to speak.”); Hunter v. Chiles, 944 F. Supp. 914, 916 (S.D.
Fla. 1996) (“Plaintiffs, like many people with severe speech disabilities, are dependent on
government benefits for access to [augmentative communication devices and services]
which would allow them to communicate verbally.”).
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Medicaid beneficiaries by definition are people with low in-
comes and/or disabilities, which means that they
disproportionately fall into the “justice gap” of unmet civil legal
needs.” For example, a recent report by the Legal Services Corpo-
ration found that “{o]nly a small fraction of the legal problems
experienced by low-income people (less than one in five) are ad-
dressed with the assistance of either a private attorney (pro bono
or paid) or a legal aid lawyer.”"” Attorneys with the National Center
for Medical-Legal Partnership” estimate that “every low-income
family has an average of three unmet legal needs” and that “public-
ly funded legal aid agencies turn away three out of every five
applicants for assistance.”” This justice gap, compounded by the
barriers present in the Medicaid administrative appeal process en-
countered by Sonya and other beneficiaries, invites new
approaches to the delivery of civil legal services, such as medical-
legal partnerships.

Part I of this Article explores legal and public policy justifica-
tions for Medicaid coverage of services that promote
independence for people with disabilities, such as augmentative
communication devices. Part II describes the Medicaid administra-
tive hearing process and the barriers it presents to people with
disabilities who appeal the denial of a service, such as an augment-
ative communication device. Part III summarizes the existing
scholarship about medical-legal partnerships. Part IV applies the
medical-legal partnership model to the problems typically encoun-
tered by Medicaid beneficiaries in the appeals process. The Article
concludes by recommending some refinements to increase the ac-
ceptance of this new legal services delivery model.

16. LEcAL SERVICES CORPORATION, DOCUMENTING THE JUSTICE GAP IN AMERICA: THE
CuUrrenT UNMET CiviL LEcaL NEEDS oF Low-INCOME AMERICANS 1 (2009), available at
http://www.Isc.gov/pdfs/documenting_the_justice_gap_in_america_2009.pdf.

17. Id.

18. The National Center for Medical-Legal Partnership conducts research and pro-
vides technical assistance to a network of nearly eighty medical-legal partnership sites,
serving over 180 hospitals and health centers, throughout the country. See MLP Network Map,
NaT’L CENTER FOR MED.-LEGAL P’sHip, http://www.medical-legalpartnership.org/mip-
network (last visited Mar. 7, 2011).

19.  Ellen Lawton et al., Disparities in Health, Disparities in Law: The Global Potential of In-
dividual Advocacy, in HEALTH CAPITAL AND SUSTAINABLE SOCIOECONOMIC DEVELOPMENT
419, 429 (Patricia A. Cholewka & Mitra M. Motlagh eds., 2008).
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I. THE IMPORTANCE OF AUGMENTATIVE COMMUNICATION AND
COMMUNITY INTEGRATION

Augmentative communication devices are a cost-effective and ef-
ficient way to facilitate independence and integrate people with
disabilities into society. Community integration is the goal now es-
poused by both societal expectations and legal mandates. Effective
communication is vital to its realization.

As one federal district court observed, the “inability to speak can
be the single most devastating aspect of any handicap.”™ Commu-
nication is conceptualized as “the means by which all other rights
are realized and . . . in itself, a basic human right.”* The Commu-
nication Bill of Rights promulgated by the National Joint
Committee for the Communication Needs of Persons with Severe
Disabilities™ underscores the fact that communication is a funda-
mental human need and asserts that “all individuals have a right to
communicate during their daily activities and across the[ir]
lifespan.”™

A variety of disabilities impact the ability to successfully initiate
and sustain communication. Medical conditions that may affect
communication abilities include “autism, brain injury, cerebral

20.  Fred C., 988 F. Supp. at 1034; see also Hunter, 944 F. Supp. at 920 (noting that the
“ability to speak and communicate is vital”).

21. TASH, TASH RESOLUTION ON AUGMENTATIVE AND ALTERNATIVE COMMUNICATION
MEeETHODS AND THE RIGHT TO COMMUNICATE 1 (2000), available at htip://
tash.org/wp-content/uploads/2011/03/TASH-RESOLUTION-ON-AUGMENTATIVE-AND-
ALTERNATIVE-COMMUNICATION-METHODS-AND-THE-RIGHT-TO-COMMUNICATE
doc.

22.  The National Joint Committee for the Communication Needs of Persons with Se-
vere Disabilities provides research, demonstration, and education efforts directed to helping
persons with severe disabilities communicate effectively. Its member agencies include the
American Speech-Language and Hearing Association, American Association on Mental
Retardation, American Occupational Therapy Association, American Physical Therapy Asso-
ciation, Council for Exceptional Children with Communication Disorders, The Association
for Persons with Severe Handicaps, and the United States Society for Augmentative and
Alternative Communication. History of the National Joint Commitiee for the Communication Needs
of Persons with Severe Disabilities, AM. SPEECH-LANGUAGE-HEARING Ass’N, http://
www.asha.org/NJC/history.hun (last visited Mar. 7, 2011).

23.  Access to Communication Services and Supports: Concerns Regarding the Application of Re-
strictive “Eligibility” Policies, AM. SPEECH-LANGUAGE HEARING Ass’N, at *2-3, http://
www.asha.org/docs/pdf/TR2002-00233.pdf (last visited Apr. 1, 2011) [hereinafter Access to
Communication Services]. The National Joint Committee for the Communication Needs of
Persons with Severe Disabilities (NJC), an interdisciplinary group that promulgates consen-
sus statements and recommendations in this area, contends that “[i]t is actually difficult to
imagine a situation in which communication services, including [augmentative communica-
tion supports], are not medically necessary, as most instances of significant communication
limitations are associated with diagnosed conditions.” Frequently Asked Questions about Funding
Jfor Service Delivery, AM. SPEECH-LANGUAGE HEARING Ass’N, http://www.asha.org/NJC/faqs-
funding.htm#15b (last visited Apr. 2, 2011).
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palsy, mental retardation, severe language delay, stroke, and neu-
romuscular disease such as ALS.”™ Significantly, research has
shown that “with appropriate instruction and support, individuals
with severe disabilities can learn to communicate effectively regard-
less of the nature and/or cause of their underlying impairments.”™
Often, this is accomplished by using augmentative communication
devices.

Augmentative communication devices are “electronic and non-
electronic devices that allow individuals to overcome, to the maxi-
mum extent possible, communication limitations that interfere
with their daily activities.”™ They “support, enhance, or augment
the communication of individuals who are not independent com-
municators in all situations™ and enable such people to
“communicate when traditional speaking and writing are not effec-
tive.”” Rather than inhibiting speech development, “research has
shown that communication devices actually encourage natural
speech development by reinforcing language through visual, audi-
tory, and motor techniques.”™

The Communication Bill of Rights identifies multiple areas in
which augmentative communication devices may play an important
role, such as the

right to request desired objects, actions, events, and people;
refuse undesired objects, actions, or events; express personal
preferences and feelings; be offered choices and alternatives;
... request and receive another person’s attention and inter-
action; [and] ask for and receive information about changes
in routine and environment . . . .*

People who have never experienced a disabling condition that im-
pairs communication take such abilities for granted; yet the
fundamental nature of these capacities in achieving independence
and self-actualization cannot be overstated.

24.  AAC Fact Sheet, DEL. AssiSTIVE TECH. INITIATIVE, http://www.dati.org/info/
acc.html (last visited Mar. 7, 2011).

25.  Access to Communication Services, supra note 23, at *6.

26.  William T. v. Taylor, 465 F. Supp. 2d 1267, 1272 (N.D. Ga. 2000) (internal quota-
tions omitted).

27.  Del. Med. Equipment Assistance Program, PROVIDER PoLICY-MANUAL.§ 6.4.1, available
at http:/ /www.dmap.state.de.us/downloads/manuals/dme.provider.specific.pdf (last visited
Apr. 2,2011).

28.  AAC Fact Sheet, supra note 24.

29.  Id. See also Access to Communication Services, supra note 23, at *5-6.

30.  Communication Bill of Rights, AM. SPEECH-LANGUAGE-HEARING Ass'N,
http://www.asha.org/uploadedFiles/NJC-Communication-Bill-Rights.pdf (last visited Apr. 2,
2011).
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By contrast, the view of people with disabilities espoused by the
Medicaid MCO in Sonya’s case is closer to that typically associated
with the eighteenth and nineteenth centuries rather than to con-
temporary norms; it does not afford dignity and self-worth to these
individuals. Because communication that is effective has been
shown to “enhance self-determination, . . . quality of life, and social
interactions,” augmentative communication. devices are an im-
portant means of increased autonomy and independence for
persons with disabilities. As one federal district court observed,
without augmentative communication devices, people with “severe
speech disabilities . .. unable to communicate either verbally or
with hand gestures ... are predestined to depend on others and
denied the opportunity to attain [independence] or self-care.””
This result is precisely what Sonya’s father sought to avoid for his
daughter, and existing technology provides an easy remedy.

For these reasons, augmentative communication devices are an
important aspect of integrating people with disabilities into the
community. Services like augmentative communication devices fur-
ther goals such as individual autonomy that are at the heart of the
Medicaid program. The general statutory “purpose of the Federal
Medicaid Act is to enable each State ‘to furnish ... rehabilitation
and other services to help such families and individuals attain or
retain capacity for independence or self-care . ... " As illustrated
by the opening vignette, augmentative communication devices sat-
isfy this goal by supplying an effective, self-directed means of
communication for people with disabilities, which contributes to
independence and self-care.

However, for many years, people with disabilities frequently were
segregated in large residential institutions for all or most of their
lives.” Reports of deplorable living conditions and patient abuses
that became known in the latter half of the twentieth century
spurred the movement to deinstitutionalize people with disabili-
ties.” The United States Supreme Court’s landmark decision in

31. Access to Communicalion Services, supra note 23, at *3.

32.  Hunterv. Chiles, 944 F. Supp. 914, 916 (S.D. Fla. 1996).

33.  Id. at 918 (quoting 42 U.S.C. § 1396(2) (1992)).

34. See e.g., Samantha A. DiPolito, Comment, Olmstead v. L.C.—Denstitutionalization
and Community Integration: An Awakening of the Nation’s Conscience?, 58 MERCER L. Rev. 1381,
1384 (2007) (“For over half of the twentieth century, people with mental and developmental
disabilities were typically placed in large institutions . .. .”).

35.  See, e.g, Ruth Colker, Anti-Subordination Above All: A Disability Perspective, 82 NOTRE
DaMme L. Rev. 1415, 1435-36 (2007) (describing investigation of living conditions at Cleve-
land State Hospital); Arlene S. Kanter, A Home of One’s Own: The Fair Housing Amendments Act
of 1988 and Housing Discrimination against People with Mental Disabilities, 43 Am. U. L. Rev. 925,
929 (1994) (noting the development of community programs in lieu of institutionalization
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problems they are experiencing as legal problems' and do not

realize that they have important rights that they can seek to en-
force.

Along these lines, medical-legal partnerships present a valuable
opportunity to reach clients who otherwise might not access a law-
yer. For example, in the Medicaid context, clients may feel too
overwhelmed, unsophisticated, or intimidated to access the appeal
system on their own. One patient’s mother, for example, had cog-
nitive disabilities that made it difficult for her to advocate for her
son by herself. The speech-language pathologist involved in the
case had firsthand knowledge of the denial and was able to identify
the problem as one meriting legal assistance. An existing medical-
legal partnership would serve to facilitate and formalize this pro-
cess, rather than relying on the vagrancies of ad hoc connections.

Further, medical-legal partnerships foster a culture of advocacy
among the patients who are served. A study at Boston Medical
Center found that “MLP Boston patientfamilies felt more empow-
ered to access the services they needed than patientfamilies at
other health centers. Overall, MLP Boston patient-families were
better, more skilled advocates.”* Specifically, “MLP Boston patient-
families were more likely to get what they needed with less work.
[They] employed more effective strategies to solve legal problems
than patient-families seen at other health centers, such as calling
Boston’s housing code enforcement agency services versus using
Raid to handle a cockroach infestation.”® Thus, there is some evi-
dence that medical-legal partnerships not only make a difference
in the context of the particular case that gives rise to a legal refer-
ral, but also that the experience of working with a seasoned
advocate helps to foster clients’ own advocacy skills for the future.

B. Unfair Hearings

Many of the inequities Medicaid beneficiaries experience in the
appeals process can be remedied by access to a lawyer. A lawyer is
uniquely positioned to analyze the complex law that applies to a
service request. A lawyer also assists the Medicaid beneficiary in
navigating the complex appeals process.

165. See, e.g., Selbin & Del Monte, supra note 116, at 117-18 (noting that HIV-infected
women often do not identify their needs, such as insufficient income, substandard housing,
inadequate access to health care, and uncertain financial and family planning as “at least
partly ‘legal’ in nature”).

166. Schulman et al., supra note 59, at 765.

167. Id.
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In addition to improving patient access to legal aid lawyers,
some medical-legal partnerships also have worked to increase the
overall supply of lawyers available to advocate on behalf of poor
and/or disabled clients. Medicallegal partnerships are involved
with private law firms’ pro bono efforts, as firms “adopt” health cen-
ters and their patients."” Medical-legal partnerships located in law
school clinics enable student attorneys to represent patients and,
while doing so, “hope to inculcate some sense of social responsibil-
ity in future lawyers to [continue to] represent the
underrepresented.”'”

The other major source of inequity in the appeals process is
Medicaid beneficiaries’ lack of access to doctors to participate as
witnesses in hearings. This is particularly troubling given the law’s
deference to a treating physician’s professional opinion. In the
augmentative communication context, a federal district court has
endorsed the proposition that the “‘determination of medical ne-
cessity must rest with the individual recipient’s physician and not
with clerical personnel or governmental officials.” ”'"™ Hunter v. Chil-
es involved the claims of both an adult and a pediatric Medicaid
beneficiary for augmentative communication device coverage. The
plaintiffs were “unable to communicate either verbally or with
hand gestures.”” The court endorsed plaintiffs’ treating profes-
sionals’ recommendation that augmentative communication
devices were “the only speech-language pathology treatment
methodology that will allow the Plaintiffs to have effective expres-
sive communication . ... [This determination was] based, in part,
on the lack of success prior speech language pathology services
have had in allowing the plaintiffs to produce speech organical-
ly.”'™ Not surprisingly, the medical testimony in support of the
plaintiffs was crucial to their success.

168. See “Adopt-a-Health-Center” Proposal Letter from Medical-Legal Partnership to
Unnamed Law Firm (2008) (on file with the University of Michigan Journal of Law Reform)
(describing National Center for MLP’s partnership with private law firms which have adopt-
ed community health centers to conduct intake and handle cases on behalf of patients).

169. Chavkin, supra note 156, at 304.

170. Hunter v. Chiles, 944 F. Supp. 914, 922 (S.D. Fla. 1996) (quoting Pinneke v.
Preisser, 623 F.2d 546, 550 (8th Cir. 1980)). Deference to the treating provider in Medicaid
medical necessity determinations is not limited to the augmentative communication device
context. See S. Rep. No. 89404 (1965), reprinted in 1965 U.S.C.C.A.N. 1943, 1986 (“[T]he
physician is to be the key figure in determining utilization of health services . . . it is a physi-
cian who is to decide upon admission to a hospital, order tests, drugs and treatments. . . .”);
see also Collins v. Hamilton, 349 F.3d 371, 376 n.8 (7th Cir. 2003) (“[A] state’s discretion to
exclude services deemed ‘medically necessary’ by an EPSDT provider has been circum-
scribed by the express mandate of the statute.”).

171.  Hunter, 944 F. Supp. at 916.

172. Id. a1 922 (internal citations omitted).
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A common institutional barrier to advocacy arises when doc-
tors, who already face overburdened schedules, do not prioritize
making time for the “non-medical” work that advocacy in the le-
gal realm entails. Integrating lawyers into the healthcare team
can save time in the long run because patients can access legal
consultations before problems become crises. Identifying legal
issues in a doctor’s office instead of a lawyer’s office creates effi-
ciencies in securing the records and supporting opinions that the
lawyers need to prove the case and that the doctors are uniquely
suited and otherwise may be hesitant to provide, without an up-
close understanding of the lawyer’s work.”” Effective advocacy is
enhanced because the “partnership gives the [legal advocate]
much easier access to the doctor, who can elaborate as needed on
the condition, administer required tests, or make important nota-
tions in the chart.”'™ For example, Gary Bellow’s Medical-Legal
Services Project found that in the first eighteen months of the
project, “[a]ccess to [medical] records [has] improved. Doctors’
letters to the social security administration are longer, better writ-
ten, and more cognizant of the appropriate legal standard.””

Medical providers’ desire and skill to advocate on behalf of pa-
tients may not be enough if there are institutional impediments,
actual or perceived, to such advocacy. The establishment of a for-
mal medicallegal partnership at a healthcare center demonstrates
that the medical partner institution recognizes that legal advocacy
can benefit patients’ health and values such work. One such insti-
tutional barrier is the warning bells that often sound whenever
there is talk of lawyers being involved in a case, as doctors (and
their lawyers) worry about malpractice liability. As stated above,
medical-legal partnerships create opportunities for doctors and
lawyers to interact as collaborators rather than adversaries. The
assent of the healthcare center’s general counsel is a key step in
establishing a formal partnership and sends the message that this
type of legal advocacy on behalf of patients is permitted and val-
ued. Inviting lawyers into medical centers sends a message that can
counter popular perceptions about lawyers, with good resuits for
patients. Further, a medical-legal partnership that involves a law
school clinic “provides an opportunity for the law school to show
the community—particularly the medical community—that it is
training its students to be compassionate and caring professionals

173.  See Schulman et al., supra note 59, at 771-72 (elaborating on how the partnership
might work).

174.  Wettach, supra note 122, at 310.

175. Bellow & Charn, supra note 118, at 1662.
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(not just malpractice attorneys!).”"”® All these efforts have incre-

mental positive effects in improving service delivery to clients.

C. Misinformation

One of the most obvious benefits offered by medical-legal part-
nerships is the infusion of viewpoints from non-legal disciplines
that can shape and strengthen a case. In the augmentative com-
munication context, the work of physicians and speech-language
pathologists helps lawyers to better understand and give meaning
to the entitlements and standards contained in the Medicaid stat-
ute and regulations.” While advocating on behalf of clients is
intrinsic to a lawyer’s work,™ this role may not be comfortable or
familiar for medical professionals. Gary Bellow’s Medical-Legal
Services Project found that “[s]uccessful intervention [on behalf of
patients] requires advocacy (not simply advice or assistance) most
effectively provided by staff trained on-the-job for some significant
period of time.”"”

The medical-legal partnership model bridges this gap by ena-
bling the lawyer and the doctor to understand what work is
necessary to achieve the client’s goals and how to best accomplish
this end in light of the tools and information available in each dis-
cipline. For example, the legal advocate in a medicallegal
partnership “can help the doctor understand what specific
findings, test results, or other conclusions must be in the records to
meet the legal standards.”™

Cases can be won or lost depending upon the effectiveness of
advocacy efforts by non-lawyers. For example, in the augmentative
communication context, affidavits from a Medicaid beneficiary’s
treating physician and speech pathologist were crucial to establish-
ing that an “electronic speech device [was] a necessary and

176. Wettach, supranote 122, at 313.

177.  See Selbin & Del Monte, supra note 116, at 127 (describing advantages of multidis-
ciplinary service integration model in legal claims for Medicaid, Supplemental Security
Income disability benefits, and standby guardianship cases).

178. Effective advocacy may not come naturally to law students, either, and medical-
legal partmerships housed in law school clinics can be an effective means of achieving this
pedagogical goal. See Chavkin, supra note 156, at 326-27 (noting that experiential learning
enables “students [to] personally feel the injustices experienced by the client and develop
the special sense of urgency in addressing the client’s problem that goes far beyond the
minimum levels of ethical diligent representation”); see generally Wettach, supra note 122
(outlining reasons for law school clinics to participate in medical-legal partnerships).

179. Bellow & Charn, supra note 118, at 1661.

180. Wettach, supra note 122, at 311.
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reasonable form of treatment.”™ During the course of the litiga-

tion in Meyers v. Reagan, the state reversed its initial denial and
offered to provide the original augmentative communication de-
vice in question.'™ However, after the complaint was filed, a more
expensive device with additional features came on the market, and
Meyers amended her complaint to seek that device." After deter-
mining that Meyers was eligible for augmentative communication
under the Medicaid program, the Court remanded for a hearing
about which device was more appropriate for her needs.”™ Thus,
effective participation by Meyers’ medical professionals was essen-
tial to both satisfying the legal standard to enforce her legal right
to Medicaid coverage of augmentative communication in general
and to ultimately realizing that right by obtaining the specific de-
vice most appropriate for her needs.

Along the same lines, the court in Lagowski v. Whalen'™ focused
on the testimony of the healthcare providers in that case. Essential
to the reversal of the state’s denial of Medicaid coverage of aug-
mentative communication was the uncontroverted testimony of a
speech-language pathologist who explained that the recommended
device would enable the recipient to directly select vocabulary us-
ing only one hand or finger and was otherwise more appropriate
for his needs than less costly alternatives asserted by the state.™
The recipient also presented the testimony of a representative
from his residential facility who opined that the augmentative
communication device would “enhance [his] overall quality of life
and would enable the staff ‘to more efficiently meet [petitioner’s]
needs as it would give [petitioner] the ability to express him-
self.” ™™

It is important to recognize that often the emergence of such ev-
idence in the record is not a matter of happenstance. Two
contributing factors are essential: the lawyer must understand both
the legal elements that must be established in the case and the
non-legal proof of those elements, and the doctor must be com-
fortable acting in an advocacy role by testifying, providing medical
records, and/or writing a letter of medical necessity. Because the
medical-legal partnership model calls for lawyers to be integrated

181. Meyersv. Reagan, 776 F.2d 241, 243 (8th Cir. 1985).

182. Id. '

183. Id.

184. Id. at 244.

185. 706 N.Y.S5.2d 283 (N.Y. App. Div. 2000).

186. See Lagowski, 706 N.Y.5.2d at 284. A second speech-language pathologist also testi-
fied that a less costly alternative with manual overlays would not meet the client’s needs. /d.

187. Id.
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into the patient’s healthcare team and often on-ite at the
healthcare center, both the lawyer’s and the doctor’s jobs become
easier in a sense. Each has access to the other and can draw on his
or her respective expertise while at the same time appreciating
more fully how the parameters of another discipline bear on the
case. Such collaboration is valuable to fostering proactive advocacy
efforts as well as in providing interdisciplinary support in crises.

CONCLUSION

Despite the tremendous potential for enhanced autonomy that
augmentative communication devices present for people with dis-
abilities, and the strong legal basis for obtaining funding through
the Medicaid program, securing approval for augmentative com-
munication devices often requires legal advocacy. That advocacy is
strengthened when the perspectives of treating medical profes-
sionals are integrated. While such collaboration can arise on an ad
hoc basis, the establishment of formal medical-legal partnerships
offers several benefits for realizing the right to medically necessary
services under the Medicaid program.

Cases involving access to augmentative communication devices
under the Medicaid Act illustrate the enormous potential present-
ed by lawyers, doctors, and other medical professionals working
together on behalf- of their mutual clients/patients. While aug-
mentative communication cases are used as examples, the analysis
in this Article is more generally applicable to all Medicaid medical
necessity appeals as well as a wider array of cases in which a lawyer
must acquire specialized or technical knowledge in a non-legal ar-
ea and work with medical or other professionals to fit the facts,
including the reality of the client’s situation and the insights and
observations of another discipline, into the language of the appli-
cable legal standard to achieve the client’s goals. These
partnerships offer an innovative way to address a range of prob-
lems that affect health, including Medicaid, other public benefits,
housing, immigration, domestic violence, child support, special
education, disability discrimination, and other areas. Integration of
the different training, skills, and perspectives offered by lawyers
and doctors can be a powerful means of obtaining results to which
clients are legally entitled and that improve patient health and
quality of life.

Some modest refinements may further enhance the adoption of
the medical-legal partnership model for the delivery of civil legal
services. First, while emerging scholarship about medical-legal
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partnerships advocates for a transformation from the traditional
delivery of legal services to a new model of public health legal ser-
vices,”™ the benefits of medical-legal partnerships can be realized
even without a wholesale transformation to the preventive care
model. Overburdened legal services agencies may be more willing
to adopt the model if they can see that much of the work they al-
ready are doing falls into the medical-legal paradigm. Informal
working partnerships among lawyers and doctors frequently
emerge out of necessity on a case-by-case basis. Formalizing these
relationships results in better case outcomes from both a medical
and legal perspective as well as efficiencies in the use of limited
time and resources. Problems can be identified earlier and doctors
will know what information should be supplied in the first place,
thereby alleviating the cost and time associated with denials. Medi-
caid beneficiaries and their families can have access to a team of
professionals to support their needs.

Second, at a time of both increasing demand and shrinking
funding for legal services work, the medical-legal partnership
model presents valuable opportunities for increasing both the
overall supply of lawyers and legal services funding. Research that
confirms the beneficial impact of MLP work can be used to sup-
port grant applications from funding sources that may not have
traditionally supported legal work. Finally, in addition to improving
patient health, medical-legal partnerships have been shown to im-
prove the medical providers’ bottom lines. One recent study
demonstrated that hospitals receive sixteen dollars in revenue for
every dollar invested in the collaboration.™ Consequently, medical-
legal partnerships are an investment that makes sense, both finan-
cially and as a tool to augment the advocacy of legal services
lawyers.
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