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the 2002 election cycle to twenty-nine percent in 2004.14 While many
Internet users use the medium to access their traditional news sources in
electronic format, the Internet has also emerged as a tool for providing
information suppressed by the media establishment through alternative
information services such as Indymedia.4 6

The Internet's pivotal role in civic communications, however, is not
confined to the access it provides to news and information. The Internet
has also played a significant role in decentralizing the political process
and facilitating the creation of grassroots political movements. One of
the first to see the potential in the Internet was former Vermont Gover-
nor, and 2004 presidential hopeful, Howard Dean. Using the Internet,
Dean was able to raise more funds than his opponents, mostly through
small, online donations.' 47 While Dean was crowned "the Internet candi-
date" back in 2004, "his efforts to campaign online seem primitive"
today.148 The Internet has come to play such a key role in disseminating
information about the political process and in promoting participation in
it that some observers would argue that the rules on focusing advertising,
generating funds, mobilizing popular support, and (unfortunately)
spreading negative information are changing. 149 They cite, for example,
the use of YouTube.com during the 2006 mid-term elections, prompting
one observer to describe this as "the first youtube election."'5° Others
have focused on the future effects of the democratization of the media
and the growing transparency of campaigns, '5' as well as the growing
reliance of politicians on the Internet for campaigning.' The extent of
civic engagement, thanks to the Internet, is not limited to election times
and to Washington politics. As Katz and Rice demonstrate, the Internet
can and has become a tool supporting collective action of the pre-
Internet disenfranchised, allowing them to overcome blocked access to
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the corridors of power in order to affect the decisions of local govern-
ment."'53 As Gurak and Logie establish, political and consumer protests
that take advantage of the significant features of the World Wide Web
can be effective,14 even in the face of growing corporate and government
cynicism toward cyberprotest. 5 Political activism is only one side of
civic participation. No less important is the role of education, and there
is "decisive evidence that technology use can lead to positive effects on
student achievement."'

56

Not all have seen the potential of the Internet in such a positive light.
Studies of its early days in both Washington' 7 and Amsterdam'58 point to
the fact that, at least initially, some of the "democratizing" initiatives
undertaken by national or local governments were little more than top-
down communications controlled by those who already held the reigns
of power. Contemporary analyses of the democratizing powers of the
Internet have not necessarily become more optimistic. Downey, for ex-
ample, finds that "the democratic optimism surrounding the Internet
should not blind us to the realities of the political economy of the me-
dia.'"5 9 Giacomello observes that national governments wish to control
the Internet as an integral part of their national security policies. '6 Vegh
points out the universality of undemocratic practices vis- -vis the Inter-
net, whether driven by political or by commercial motivations. 6

However, as Friedland observed as far back as the mid-1 990s, while the
analysis of emerging social networks based on the Internet may be chal-
lenged by a critique of their contribution to a deliberative democracy,
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their enabling function for the establishment of new forms of citizen in-
teraction and relationships should not be overlooked. 62

The benefits the Internet offers are by no means trivial. For the indi-
vidual, the Internet offers: the acquisition of alternative information and
viewpoints, a center for civic participation, and a network for expression
and participation in the marketplace. The question of Internet access is a
question of both "physical" and "content" access, and the ability to ac-
cess and contribute to the network. Merely because explosive growth of
the Internet in the 1990s in the United States has been a response to
market demands, does not and cannot mean that future growth of the
Internet should be unfettered. Indeed, a free market does not mean a
chaotic market in which power determines prominence and dominance.
Rather, the Internet requires rules that will allow it to realize its poten-
tial, as well as a theory to guide them. The rules chosen thus far,
however, have achieved the opposite.

IV. LEGACY REGULATION AND ITS THREAT TO

NETWORK NEUTRALITY

The passage of the Telecommunications Act of 1996 marked a new
era for broadcasters, cable operators, and common carriers because it
allowed them to provide new services unavailable under the "old order."
Broadcasters were given additional spectrum over which they were al-
lowed to provide more channels, cable operators were allowed to provide
telephone services, and local operators were allowed to provide video
services. But most importantly, the Act marked the advent of the Internet
and created the regulatory framework for its introduction. As Ithiel de
Sola Pool observed,163 policymakers more often than not regulate new
technologies based on analogies with technologies of the past. As our
discussion has so far demonstrated, several possible policy narratives can
explain Internet regulation, none of which are promising.

A. Applying First Amendment Theory to Net Neutrality:
The Problems of the Bi-Modal Approach

The utilitarian interpretation of the First Amendment sees govern-
ment as the only threat from which the speaker needs protection. The
silencing of individuals that emerges from governmental preference for a
defined group of speakers is justified because it promotes the common
good. It is an "outgrowth of the dissension of the European settlers who
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populated North America-men and women seeking to escape from so-
cial rigidities, to exercise a larger measure of economic freedom, to form
governments and government structures that they might control rather
than the other way around." '6' The resulting narrow perception of the
First Amendment is based on the notion that government power is the
main threat to free expression' 65 and that two parties, and only two par-
ties, are relevant-the speaker-dissenter who wishes to speak, and a
government that wishes, for whatever reason, to silence her.'66 The
Turner decisions illustrate this point well. In classifying the must-carry
rules as content-neutral, Justice Kennedy noted that the "privileges" con-
ferred by the must-carry provisions are unrelated to content, and that the
rules "benefit" all broadcasters who request carriage.' The Court does
not characterize broadcasters as possessing an independent free speech
interest. Rather, broadcasters are entities that are "privileged" and "bene-
fited" by the must-carry provisions, as if these provisions were mere
windfall. As a result, broadcasters do not play any role in the balancing
process that the intermediate standard dictates, except for a "representa-
tion" by proxy in the governmental interests asserted to justify the must-
carry provisions. Similarly, the individual cable subscribers are only
mentioned in the context of the bottleneck problem for the purpose of
differentiating Turner from the Tornillo precedent, 161 in which the
Supreme Court protected newspapers from a speech enhancement re-
quirement. When weighing the competing free speech interests of one
against the other, the equation drawn by the Court contains only two
variables: the cable operators (and the cable programmers' merging in-
terests), and the government. This bi-modal construction of the First
Amendment might result in the limitation of speech-enhancing regula-
tion, no matter how praiseworthy.

When confronted with the complexity of the Internet arising from its
evolution into a multilateral speech environment, the Supreme Court has
taken two basic, yet different, routes for addressing the discrepancy be-
tween the bilateral legal conceptualities and the multilateral developing
realities. The first has abandoned existing categories and standards in
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favor of a case-by-case balancing of interests, as illustrated in its ruling
in Denver Area. 69 The second has reduced the multilateral setting into a
bilateral one through one of the following two mechanisms: (1) a sec-
ond-level reduction of First Amendment rights-usually the rights of
those who "gain" from the government regulation-into a component of
the governmental interests; 7° or, (2) treatment of private entities as quasi-
public, based on their characteristics and/or the nature of their activities.
In Turner, the Court used the first mechanism, second-level reduction, to
simplify the First Amendment dilemma by transforming specific indi-
vidual First Amendment rights into a component of abstract
governmental interests, which are inherently inferior to the individual
rights on the opposite sides of the equation. The second mechanism in-
volves identifying governmental characteristics in private entities or
"state action" in their activities, such as monopoly status, the exercise of
quasi-public functions, or subjection to licensing requirements or gov-
ernment regulation. 7 ' The basic flaw in each of these approaches in the
context of the Internet is that they both retreat to the familiar bilateral
government-speaker equation, which is completely incompatible with
the realities of a multiple-speaker environment and which can generate
multilateral speech conflicts. 7 2

Scholars have traced the understanding of the First Amendment in
broad, positive terms, for the sake of enhancing democratic deliberation,
to the work of James Madison 73 and Thomas Jefferson. 7 4 In modern le-
gal history, the notion that government may take action in order to
enhance speech and realize First Amendment objectives (as opposed to
the utilitarian "marketplace" metaphor formulated by Justice Oliver
Wendell Holmes in his famous Abrams dissent) 75 can be traced to the
work of Alexander Meikeljohn'76 and Justice Black's widely cited pas-
sage in Associated Press v. United States.17 7
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B. The Common Carrier Regulation Legacy

The major challenge regulators had to address with regard to the new
framework created by the law was the introduction of competition to
markets that had been characterized, perceived, and regulated as natural
monopolies for decades. Constrained by the technological bias inherent
in the Communications Act, which dictated different foundations for ex-
isting regulations, Congress did not attempt to create a unified and
technologically neutral policy, as was the case in Europe,77 but rather
clung to existing classifications. Consequently, even though local phone
companies were now allowed to provide multi-channel television ser-
vices and cable companies were allowed to provide voice-telephony, and
both were allowed to provide Internet access, each operator was to ex-
pect specific regulations based on its legacy. Inevitably, this
technologically constrained reality led to the development of conflicting
solutions, which, nonetheless, preserved the utilitarian structure from
which they emerged.

One policy thread limited by the Act's technological bias was the in-
troduction of the dichotomous relationship between "information
services" and "telecommunication services." As noted above, this dis-
tinction was created to deregulate data applications over telephone lines.
The first major challenge to these definitions came when the city of Port-
land, Oregon, conditioned the transfer of a cable franchise on a cable
operator's granting unrestricted access to its cable broadband facilities to
all competing Internet Service Providers (ISPs). The district court upheld
this decision 79 on the grounds that the local franchising authority can
regulate "cable services" in order to preserve competition.'" The district
court also cited the authority's use of the "essential facility" doctrine, a
doctrine developed to ensure that non-duplicatable facilities deemed
necessary for the provision of a service are shared between their owners

[The First] Amendment rests on the assumption that the widest possible dissemina-
tion of information from diverse and antagonistic sources is essential to the welfare
of the public, that a free press is a condition of a free society. Surely a command
that the government itself shall not impede the free flow of ideas does not afford
non-governmental combinations a refuge if they impose restraints upon that consti-
tutionally guaranteed freedom.... Freedom of the press from governmental
interference under the First Amendment does not sanction repression of that free-
dom by private interests.

Associated Press v. U.S., 326 U.S. 1, 20 (1945).
178. J. Scott Marcus, The Potential Relevance to the United States of the European Un-

ion's Newly Adopted Regulatory Framework for Telecommunications 12-13 (FCC Office of
Plans and Policy, Working Paper No. 36, 2002), available at http://esnie.u-parisl0.fr/pdf/
textes-2004/WilkieMarcus.pdf.
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180. Id. at 1152.

Fall 2007]



164 Michigan Telecommunications and Technology Law Review [Vol. 14:137

and their competitors,'8 ' an economic-technological rationale. The court
of appeals, however, reversed this decision,12 finding that "transmission
of Internet service to subscribers over cable broadband facilities is a
telecommunications service under the Communications Act" 83 and
therefore beyond the jurisdiction of the local franchising authority. Both
the substantial issue at stake and the need to ensure the provision of an
essential service under conditions of competition failed to guide the de-
cision. Rather, a jurisdictional dispute informed by technological (and
one could argue, irrelevant) issues grounded the decision. This ruling,
however, gave rise to a series of regulatory determinations and chal-
lenges.

As described above, "telecommunication services" were the Tele-
communication Act's 1996 heirs to the "computer inquiries'"
classification of "basic services," which were to be regulated as "com-
mon carriers" under Title II of the Communications Act.' The City of
Portland decision could have subjected cable operators who provided
Internet access to the provisions of new section 251 of the Act,'85 which
includes requirements to interconnect to all other providers of telecom-
munication services8 6 and contribute to the Universal Service Fund.'87

Following this unforeseen development, the FCC published a declaratory
ruling that established broadband access to the Internet over cable facili-
ties should be seen as an interstate information service, ' and therefore,
not subject to Title II regulation. This ruling was challenged successfully
in court,'89 leading the Supreme Court to reverse this position and estab-
lish that cable modem access to the Internet is indeed an information
service. '9° Thus, a scarce resource, physical access to the Internet, was
declared "unregulated," marking a historical turn in telecommunication
regulatory policy. For the first time, a physical element of the network,
undoubtedly scarce, was deemed unregulated. The Court did note, in
dicta, that the FCC "remains free to impose special regulatory duties on
facilities-based ISPs under its Title I ancillary jurisdiction."' 9' However,
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182. AT&T v. City of Portland, 216 F.3d 871, 880 (9th Cir. 2000).
183. Id.
184. 47 U.S.C.S. § 153 (2007).
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ties, Declaratory Ruling, 17 F.C.C.R. 4798, 4802 (2002).
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1003 (2005).
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the FCC chose not to pursue a regulatory path, but rather to deregulate
Internet access over DSL technology as well.

This followed another legal scuffle over the interpretation of a
mechanism for overcoming initial barriers to entry of competitive local
exchange carriers, introduced in the 1996 Act. 92 This mechanism, the
"unbundling" regime, was also a remnant of the "computer inquiries,'"'93

and, just like the "computer inquiries," it offered an economic solution to
a challenge posed by scarcity. The FCC was required to develop a list of
unbundled network elements (UNE) within six months of the Act's pas-
sage. 94 Instead, within ten years, the unbundling requirement, despite
being found constitutional, was emptied of any substance' 9 as the FCC
specifically deregulated broadband services. At first, in its 2003 Trien-
nial Review Order,'96 the FCC decided not to require incumbents to
unbundle their fiber-to-the-home (FTTH) local loops in places where the
fiber loop had not previously existed. In places where they had existed,
unbundling was required only if the incumbent had retired its copper
infrastructure, but even then only for the provision of "narrowband" ser-
vices. 197 The court approved this policy'98 because it foresaw the
elimination of "physical" scarcity through "intermodal" competition in-
volving deregulated cable and common-carrier facilities.' 99 The court
believed competition among facilities eliminates "physical scarcity."

By the time the court published the Earthlink decision in the summer
of 2006, the FCC had further deregulated broadband access to the Inter-
net. In applying the aforementioned Brand X decision, it adopted the
Wireline Facilities Order, under which DSL access to the Internet should
also be defined as an "information service.,,200 This dramatic turn of
events deregulated telephone companies' broadband services and put
them on par with cable operators' because now neither were obligated to
provide their ISP competitors with access to their lines,20' either for fiber

192. 47 U.S.C.S. § 251(c)(3) (2007).
193. Cybertelecom.org, Unbundled Network Elements, http://www.cybertelecom.org/

notes/une.htm (last visited Mar. 16, 2007).
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technology, or for the legacy copper network. In a two-front assault, the
FCC shed its generation-long utilitarian reasoning by eliminating the
unbundling regime and defining all broadband access to the Internet as
"information services." This left the Internet access playing field open to
only two viable competitors, 02 as if no "physical scarcity" existed any-
more. Hence, in the face of the challenges created by the Act, both the
FCC and the courts combined to create a technological duopoly based on
legacy networks,0 3 and currently both networks enjoy the same defense
from regulation and a reluctant-to-regulate FCC.2

04 The upshot is that
legacy owners of the infrastructure can now discriminate among their
users while acting "under the radar" of regulatory authorities.

C. The Turner Legacy

The incorporation of the utilitarian approach into the regulation of
"information services" and the threat it imposes on network neutrality is
further accentuated by the legacy of the Turner decisions. If neutrality
rules were enacted and were perceived as limiting Broadband Service
Providers (BSPs) from exercising control over their privately owned
network, they could be seen as a version of "must-carry" (albeit with a
much lesser problem of channel scarcity). The governmental interests

202. Cable and DSL providers currently control almost ninety-eight percent of the resi-
dential and small-business broadband market and more than one quarter of consumers have
only one choice between cable and DSL. Even in markets with both services available, cus-
tomers usually face a duopoly, with one choice for each type of service. See S. Derek Turner,
Broadband Reality Check: The FCC Ignores America's Digital Divide, 3 (2005), http://
www.freepress.net/docs/broadband-report.pdf.

203. This policy choice should be seen in an international comparative context as well,
in particular with regard to the policy choices made by the European Union and its member
states. This includes a pan-European unbundling policy, see Council Regulation 2887/2000,
On Unbundled Access To The Local Loop, 2000 O.J. (L 336) 6, 7 (EC). At least Holland,
which enjoys the second highest broadband penetration level in the world, OECD Broadband
Statistics to June 2006, www.oedg.org (enter "Broadband Statistics to June 2006" under
"Search" at top of page, follow "OECD Broadband Statistics to June 2006" hyperlink) (last
visited November 15, 2006), has passed a law that requires even cable companies to unbundle
their local loops, see http://www.jupiterresearch.con/bin/item.pl/research:vision/1243/
id=98485 (last visited March 16, 2007) (website no longer available).

204. See Chairman Martin's statement following the AT&T BellSouth merger in De-
cember 2006:

The conditions regarding net-neutrality have very little to do with the merger at
hand and very well may cause greater problems than the speculative problems they
seek to address. These conditions are simply not warranted by current market con-
ditions and may deter facilities investment. Accordingly, it gives us pause to
approve last-minute remedies to address the ill-defined problem net neutrality pro-
ponents seek to resolve.

AT&T Inc., FCC 06-189, (Fed. Commc'ns Comm'n Dec. 29, 2006) (Joint Statement by
Chairman Martin and Commissioner Tate).
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that could justify network neutrality rules are almost identical to the in-
terests recognized by the Court in Turner as substantial governmental
interests. Both cases involve "technological-physical" scarcity, and both
present a complex set of conflicting First Amendment rights and inter-
ests. Thus, the threat to network neutrality that arises from this
development is rooted mostly, though not exclusively, in the challenges
raised by the Court's Turner decisions. The circumstances of Turner lead
us to conclude that the Turner decisions (which one would assume could
support a neutral network provision, just as they upheld "must-carry")
jeopardize network neutrality for the following reasons.

First, BSPs, like cable operators, can be reasonably characterized
both as conduits and as editors,05 even if their activities are not identical
to those of cable television operators, and even if over the Internet users
generally have more control over their own content.2 6 Given the antici-
pated development of IP Television, the nature of network neutrality will
more closely match the circumstances of Turner. Thus, BSPs have at
least the potential to exercise editorial discretion.0 7 As net neutrality
proponents, we are the first to acknowledge that BSPs, and their activi-
ties as such, might enjoy at least some degree of First Amendment
protection, as "every sort of network proprietor to try this line of argu-
ment has succeeded. 2 8

Second, Justice Kennedy, writing for his three colleagues in the plu-
rality in Turner, stated that even if government interests are sufficiently
important in the abstract, that does not mean that the must-carry rules
will in fact advance those interests, since the government "must demon-
strate that the recited harms are real, not merely conjectural, and that the
regulation will in fact alleviate these harms in a direct and material
way.' '201 Indeed, Justice Kennedy agreed that courts must accord substan-
tial deference to the predictive judgments of Congress. Nevertheless he
added that the Court's obligation is to assure that, "in formulating its

205. Frederick Schauer, Cable Operators as Editors: Prerogative, Responsibility, and
Liability, 17 HASTINGS COMM. & ENT. L.J. 161, 175 (1994).

206. See Ex parte letter from Tim Wu, Associate Professor, University of Virginia, and
Lawrence Lessig, Professor of Law, Stanford Law School, to Marlene H. Dortch, Secretary,
Federal Trade Commission (Aug. 22, 2003) (http://faculty.virginia.edu/timwu/wu-lessig_
fcc.pdf); Bill D. Herman, Opening Bottlenecks: On Behalf of Mandated Network Neutrality,
59 FED. COMM. L.J. 107, 118 (2006).

207. In fact, wireless broadband service providers, for example, have been very clear
about having an editorial agenda. See Tim Wu, Wireless Net Neutrality: Cellular Carterfone
and Consumer Choice in Mobile Broadband 12-14 (New Am. Found. Wireless Future Pro-
gram, Working Paper No. 17, 2007), available at http://www.newamerica.net/files/
WorkingPaper 17/_WirelessNetNeutrality_.Wu.pdf.

208. Ellen P. Goodman, Media Policy and Free Speech: The First Amendment at War
With Itself, 35 HOFSTRA L. REv. 1211, 1221 (2007).
209. See Turner Broad. Sys. v. FCC (Turner 1), supra note 106, at 664.
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judgments, Congress has drawn reasonable inferences based on substantial
evidence, 21 ° which he felt were not made, even though the must-carry
rules were enacted "after conducting three years of hearings on the struc-
ture and operation of the cable television industry. 2 ' However, only
after further factual findings were made by the lower court and not by
Congress, was the Turner II Court willing to uphold the must-carry
rules. The "substantial evidence" requirement imposed by intermediate
scrutiny, or "intermediate plus" scrutiny,1 2 poses a real problem for net-
work neutrality rules because the discussion surrounding this issue is
mostly forward-looking, and thus "the core claims of proponents and
opponents of net neutrality are difficult to test systematically against his-
torical empirical evidence."2 '3 In the case of network neutrality, examples
of discrimination performed by BSPs 2 4 are mostly anecdotal. At this
stage, a clear and compelling body of empirical evidence that BSPs are
unfairly blocking access to Web sites or online services is lacking, "

even though BSP motivation to do so seems apparent."'
There is, however, at least one important difference between Turner

and the network neutrality situation in the present context. Internet tech-
nology uses "packet-switching," and therefore does not suffer from the
problem of "content scarcity." Neutrality rules would not impair the
BSPs' ability to carry any content they wish to carry or require a BSP to
carry any user or content provider at the expense of another. Paradoxi-
cally, the fact that their freedom of expression is not jeopardized further
protects cable and telephone operators from regulation designed to pre-
vent them from abusing their dominant position. While the absence of
"content scarcity" on the Internet has led at least one commentator to
argue that an "open access regime" should require only rational basis,
and not intermediate scrutiny, to support its constitutionality,"7 the ab-
sence of scarcity has traditionally served as a reason for the Supreme

210. Id. at 666.
211. Id. at 632; see also Goodman, supra note 208, at 1220 ("[Congress] held more than

a dozen hearings, accumulated a legislative record of more than 30,000 pages, and made de-
tailed findings based on a decade's experience with intermittent must-carry rules.").
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213. Johannes M. Bauer, Professor, Dept. Telecomm., Info. Studies, and Media, Mich.

St. Univ., Dynamic Effects of Network Neutrality, paper presented at the 35th Conference on
Communication, Information and Internet Policy (Sept. 29-Oct. 1 2006), available at
http://www.msu.edu/-bauerj/papers/bauer-tprc-2006.pdf, at 2.

214. See Wu, supra note 8; Herman, supra note 206.
215. See Adam T. Thierer, "Net Neutrality "-Digital Discrimination or Regulatory

Gamesmanship in Cyberspace? 507 PoLicY ANALYSIS 1 (2004), available at http://www.cdt.
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Court to apply a higher level of scrutiny, not a lower one. In fact, the
Turner I Court used the same reasoning to differentiate between broad-
cast and cable."8 Thus, it could be argued not only that rational basis is
the improper standard to apply to network neutrality rules, but also that
the resulting standard would paradoxically be strict scrutiny.2"9

Indeed, the threat to freedom of expression from this is probably its
most significant feature because the service ISPs provide was defined as
a "content" service. The courts had no problem in allowing those in con-
trol of the "physical" and essential access routes for this content to
dominate them. This can be seen as yet another weakness of the First
Amendment doctrine developed in the "utilitarian age of regulation" and
further proof of the dire need for a new underlying theory for telecom-
munications regulation.

V. THE "DISTRIBUTIVE NETWORK": A THEORY OF JUSTICE FOR THE

REGULATION OF ACCESS TO THE INTERNET

The theory of distributive justice has only made its first steps in serv-
ing as the basis for a theory of communication policy. Drale22° equated it
with the assumption that "equal access to the means of self-
determination is a fundamental human right.""2 ' She identified distribu-
tive justice's main concern with a democratic process free of coercion,222

but deemed it impractical in its pure form. 23 It implied, she said, that the
media were both the loci of democratic procedures and their eventual out-
come,22

4 and therefore it suggests and condones policies such as unfettered

218. See Turner Broad. Sys. v. FCC (Turner 1), supra note 106, at 640-41.
219. This exact line of thought led the United States District Court for the Southern

District of Florida in Comcast Cablevision of Broward County v. Broward County, Florida,
124 F. Supp. 2d 685 (S.D. Fla. 2000), to strike down a county ordinance that required cable
operators who offered broadband Internet services to allow competitor ISPs equal access to
their system. The district court found that the Florida cable operators did not exercise a bottle-
neck monopoly over access to the Internet the way they do in the cable television market. Id.
at 697-98. Thus, the district court applied the strict scrutiny test developed in Miami Herald
Pub'g Co. v. Tomillo, 418 U.S. 241 (1974), even though the court said that the ordinance
would not survive even intermediate scrutiny, found that the ordinance abridged freedom of
speech and the press by depriving cable operators of editorial discretion, infringed upon their
liberty of circulation, and singled them out from all other speakers. Comcast, 124 F Supp. 2d
at 694-98. Comcast has been criticized for its departure from Turner I's intermediate test. See
David Wolitz, Open Access and the First Amendment: A Critique of Comcast Cablevision of
Broward County, Inc. v. Broward County, 4 YALE SYMP. L. & TECH. 6,48-49 (2001).

220. Christina S. Drale, Communication Media in a Democratic Society, 9 COMM. L. &
POL'y 213, 216 (2004).

221. Id.
222. Id. at 219.
223. Id. at 226.
224. Id. at 223.
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Internet access and others aimed at maximizing the active participation
of ordinary citizens."5 Chin identifies Rawls's theory with a positive
construction of speech entitlements,226 while Heyman sees distributive
justice as the framework for determining what equality means in the con-
text of state-supporting speech policies. 7 Others, however, find
distributive justice in general and its Rawlsian interpretation in particular
as either inadequate to serve as a basis for the discussion of communica-
tion policy or even detrimental to free speech. Thus, Collins finds that
Rawlsian arguments fail to fully take into account the impact of network
externalities, and therefore, may lead to sub-optimal results when ap-
plied to policies seeking equity and universal service. In particular, he
claims that the Rawlsian model is "undynamic',228 in that it does not con-
sider adequately the problem of resource creation.229 Redish and Klaudis
argue that a right of access created under the guise of distributive justice
has merely a redistributive effect affecting privately owned economic

230resources.
We contend, however, as Redish and Klaudis suggest, that the Inter-

net, perhaps more than any other technological medium of the past,
lends itself to analysis as a technology that can provide for free expres-
sion to a maximum number of individuals.2 3 ' As Balkin asserts, "The
digital revolution makes possible widespread cultural participation and
interaction that previously could not have existed on the same scale, 232

and creates the opportunity for a democratic culture "in which individu-
als have a fair opportunity to participate in the forms of meaning making
that constitute them as individuals. '233

As such, the Internet should not be seen as a technology in which the
maximum social good is achieved through exclusive rights awarded to a
select few (the model developed for the technologies of scarcity), but
rather it is the relevant technology to which to apply the theory of jus-
tice. While the scarcity rationale may have justified a utilitarian model of
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justice, the lack of scarcity that characterizes the Internet mandates a
regulatory theory that offers a "correcting" rule by invoking the maximin
principle.

Rawls's theory of justice is relevant primarily because, as Rawls ac-
knowledges, it is a political theory. It does not purport to dictate a moral
position, but rather a practical resolution to a dispute, based on an
agreement of fairness.2 ' The Rawlsian theory is aimed at social actors as
a normative and political theory.235 It is the unique position of the Inter-
net, and in particular the potential of broadband access, that renders it a
forum that enables the participation of all, and not a closed community
in which rules of seniority, aristocracy, and exclusivity may apply. Con-
sequently, it creates the need for rules that negate all forms of tyranny
and oppression, whether initiated by government or by dominance
through wealth. Unfortunately, many observers are intrigued by the no-
tion that the "network neutrality" controversy reflects a battle among the

236wealthy. As our discussion of the Internet and its unique social role
demonstrates, however, the "network neutrality" debate is playing out
despite the wealthy. Indeed, large content providers, for whom the Inter-
net is a source of income, would be damaged should access providers be
allowed to discriminate. How and whether they will continue to provide
services over the Internet, however, will be determined by economic
considerations. The promise of the Internet does not lie in its support of
large businesses, but in the opportunities it provides for those who could
not have had a say in technologies of content scarcity. Bearing in mind
the maximin rule's basic tenet that whatever the policy chosen, its first
goal should be to improve the situation of the least advantaged, the the-
ory of distributive justice becomes the most appropriate framework for
an underlying theory of regulation of Internet access. Over the Internet,
everyone is potentially a speaker. The theory of justice is designed first
and foremost to help realize that potential.

The second element of the theory of justice that renders it appropriate
is its establishment of basic rights for all prior to the discussion of the
rules by which market forces will dictate policy. Indeed, as noted, current
First Amendment theory is fixed on a bi-modal understanding of speech
rights, correcting speech suppression by corporate control only when it
involves economic interests. The abundance of space over the Internet
provides for a multi-modal analysis of the control of speech over its chan-
nels and the recognition that corporate silencing of voices can be avoided

234. RAWLS, Collected Papers, supra note 11, at 390.
235. RAWLS, Restatement, supra note 11, at 20.
236. Kennard, supra note 4, at A3.
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without challenging corporate speech because the wealth of space over the
Internet fails to dictate utilitarian solutions based on a scarcity theory.

In this context, it is important to note that "network neutrality" is not
about regulation of the Internet, but the opposite. Network neutrality is
about ensuring that physical scarcity in access to the Internet, resulting
from Brand X237 and the Wireline Facilities order,238 does not limit the
abundance of content over the Internet. Indeed, network neutrality regu-
lation may have been deemed superfluous had there not been access
scarcity. The need to regulate content diversity in light of physical scar-
city has been recognized as constitutional in Turner,239 Time Warner ,
and even by default in the elimination of the fairness doctrine in Syra-241

cuse. What makes the introduction of the theory of justice through the
acknowledged lack of scarcity a novel concept is the adherence to the
promise of basic rights to all as a preliminary requirement before any
other policy discussion. No such requirement exists in scarcity-induced
utilitarian discourse.

The theory of justice, however, does not end by recognizing the need
to guarantee basic rights. It is also about a need to "redress past harms,"
a legitimate goal recognized by the courts,242 and a feature of distributive
justice which distinguishes it from utilitarianism. Indeed, rectifying in-
justice as advocated by Rawls is mostly a utopian-theoretical construct.
The "original position" is not possible because, in practical terms, people
cannot be expected to forgo the rights they have acquired in property.
However, even if acting under a hypothetical "veil of ignorance" can
genuinely lead to a conclusion that provision of cable services under
conditions of both physical and content scarcity generates a free speech
right for operators, this right is not intuitively transferred to the provision
of broadband services for at least two reasons. First, when cable opera-
tors (or local phone companies) acquired their initial license, they could
not have expected to enjoy control of Internet content as well. Because
this control is a kind of windfall, cable and local phone operators should
not be allowed to control it or have an advantage in its control over the
rest of society. Second, in the absence of scarcity, the right to discrimi-
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nate, either to protect one's own speech or economic interests, cannot
emerge without justification.

The theory of justice is not bereft of a moral compass. After the rules
are determined and market conditions are restored, the theory of justice
accepts that those that find themselves in positions of wealth may have
also bettered their position. Prior to this stage, the lot of the least advan-
taged needs to be improved. In light of the regulation under assumptions
of scarcity, and assuming opportunity for expression is agreed by all as
the most basic of individual rights, the reality of abundance calls for a
network in which no one misses an opportunity to speak. While the
"wealthy" will always find a way to express themselves, the broadband
Internet provides this opportunity to the least advantaged. Here again,
the theory of justice provides a fair and just guideline.

A major concern for network neutrality proponents has been pre-
serving the role of the Internet as the purveyor of twenty-first century
innovation.23 Egalitarian access to the Internet to participate in the eco-
nomic opportunities it offers, will be maintained under a system that
ensures neutrality. Additionally, the obligation to preserve freedom of
speech to all is maintained. While access is a necessary condition, it is
far from a sufficient one. Ensuring physical access to broadband Internet
and enabling individual use, are critical in making network neutrality a
worthy endeavor.

CONCLUSION

Framing communication policy through a prism of scarcity is no
longer relevant in the age of broadband Internet. The utilitarian solutions
by which the masses were silenced for the sake of the public good have
become, at least with regard to the Internet's content, obsolete. The the-
ory of distributive justice helps to re-establish freedom of expression as
our first freedom, and has, for the first time, made this potentially
achievable. It also helps us justify the rectification of past wrongs, or at
least, of the unintended consequences of privilege awarded under the
pretense of scarcity.

Network neutrality is about creating a potential voice for the many
over the first true technology of abundance: broadband Internet. While
acknowledging the inadequacy of existing jurisprudence to support a
network neutrality policy, we have the obligation to seek and pursue in-
novative ways to develop a more just distribution of power over this

243. See Wu, supra note 8.
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twenty-first century medium of mass communication, as well as to seek
and pursue (a theory of) justice and justice alone.


