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- damage. The second

NOMINAL DAMAGES.

FLAND MANUF'G CO.
(Fed. Cas. iv. 17,322;'8 Sumn. 189.)
U. 8. Circuit Court, D. Maine. May Term,
1838.

In equity. On bill for injunction.

Bill in equity by Joshua Webb against
the Portland Manufacturing Company to
restrain the diversion of water from plain-
tiff's mill. On the stream on which the mill
was situated were two dams, the distance
between which was about 40 or 50 rods, oc-
cupled by the mill-pond of the lower dam.
Plaintiff owned certain mills and mill privi-
leges on the lower dam. Defendants also
owned certain other mills and mill privileges
on the same dam. To supply water to one
of such mills, defendants made a canal from
the pond at a point immediately below the
upper dam. The water thus withdrawn by
them for that purpose was about one-fourth
of the water to which defendants were en-
titled as mill-owners on the lower dam, and
was returned into the stream immediately
below that dam. A preliminary question,
suggested by the court, was argued on the bill
and answer.

C. 8. Davels, for plaintiff. P. Mellen and
Mr. Longtellow, for defendants.

STORY, J. The question which has been
argued upon the suggestion of the court is of
vital importance in the cause, and, if de-
cided in favor of the plaintiff, it supersedes
many of the inquiries to which our attention
must otherwise be directed. It is on this ac-
count that we thought it proper to be argued
separately from the general merits of the
cause.

The argument for the defendants, then,
presents two distinct questions. ’L]Le_‘gm is
whether, to maintain the present suit, it is es-
sential for the plaintiff to establish any actual
is whether, in point of
law, a mill-owner, having a right to a certain
portion of the water of a stream for the
use of his mill at a particular dam, has a
right to draw off the same portion or any
less quantity of the water, at a considerable
distance above the dam, without the consent
of the owners of other mills on the same dam.
In connection with these questions, the point

“will also incidentally arise whether it makes

any difference that such drawing off of the
water above can be shown to be no sensible
injury to the other mill-owners on the lower
dam.

As to the first question, I can very well
understand that no action lies in a case where
there is damnum absque injuria; that is,
where there is a damage done without any
wrong or violation of any right of the plain-
tiff. But I am not able to understand how
it can correctly be said, in a legal sense, that
su action will not lie, even in case of a

rong or violation of a right, unless it is

Google
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L)
followed by some perceptible damage, which
can be established as a matter of fact; in
other words, that injuria sine damno is not
actionable. See Mayor of Lynn, etec, V.
Mayor of London, 4 Term R. 130, 141, 143,
144; Com. Dig. “Action on the Case,”” B 1,
2. On the contrary, from my earliest reading,
I have considered it laid up among the very
elegents of the common law that wherever
ther® is & wrong there is a remedy to redress
it; and that every injury imports damage in
the nature of it; and, if no other damage is
established, the party injured is entitled to
a verdict for nominal damages. A fortiori
this doctrine applies where there is not only
a violation of a right of the plaintiff, but the

1

‘act of the defendant, if continued, may be-

come the foundation, by lapse of time, of

‘an adverse right in the defendant; for then

it assumes the character, not merely of a
violation of a right tending to diminish ifg
value, but goes to the absolute destruction
and extinguishment of it. Under such cir-
cumstances, unless the party injured can pro-
tect his right from such a violation by an
action, it i1s plain that it may be lost or de-
stroyed, without any possible remedial re-
dress. In my judgment, the common law
counténances no such inconsistency, not to
call it by a stronger name. Actual, percepti-
ble damage is not indispensable as the foun-
dation of an action. The law tolerates no
further inquiry than whether there has been
the violation of a right. If so, the party in-
jured is entitled to maintain his action for.
nominal damages, in vindication of his right,
if no other damages are fit and proper to
remunerate him. So long ago as the great
case of Ashby v. White, 2 Ld. Raym. 938, 6
Mod. 45, Holt, 524, the objection was put
forth by some of the judges, and was an-
swered by Lord Holt, with his usual ability
and clear learning; and his judgment was
supported by the house of lords, and that of
his brethren overturned. By the favor of an
eminent judge, Lord Holt's opinion, apparent-
ly copied from his own manuscript. has
been recently printed. In this last printed
opinion (page 14) Lord Holt says: “It is im-
possible to imagine any such thing as injuria
sine damno. Every Injury imports damage
in the nature of it.” 8. P. 2 Ld. Raym. 955.
And he cites many cases in support of his
position. Among these is Starling v. Turner,
2 Lev. 50, 2 Vent. 25, where the plaintiff
was a candidate for the office of bridge-mas-
ter of London bridge, and the lord mayor re-
fused, his demand of a poll, and it was de-
termined that the action was maintainable
for the refusal of the poll. Although it might
have been that the plaintiff would not have
been elected, the action was nevertheless
maintainable; for the refusal was a viola-
tion of the plaintiff’s right to be a candidate.
So In the case cited, as from 23 Edw. II1, 18,
tit. “Defense,” (it is a mistake in the MS,,
and should be 290 Edw. III. 18b; Fitz. Abr.
tit. “Defense,” pl. 5,) and 11 Hen. IV. 47,
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where the owner of a market, entitled to toll
upon all cattle sold within the .market,
brought an action against the defendant for
hindering a person from going to the market
with the intent to sell a horse, it was, on the
like ground. held maintainable; for though
the horse might not have beer sold, and no
toll would have become due, yet the hindering
the plaintiff from the possibility of having
toll was such an injury as did import such
damage, for which the plaintiff ought to re-
cover. So in Hunt v. Dowman, Cro. Jac.
478, 2 Rolle, 21, where the lessor brought an
action against the lessee for disturbing him
from entering into the house leased, in order
to view it, and to see whether any waste
was committed; and it was held that the
action well lay, though no waste was com-
mitted and no actual damage done, for the
lessor had a right so to enter, and the hinder-
ing of him was an injury to that right, for
which he might maintain an action. So Her-
ring v. Finch, 2 Lev. 250, where it was held
that a person entitled to vote, who was re-
fused his vote at an election, might well
maintain an action therefor, although the can-
didate, for whom he might have voted, might
not have been chosen, and the voter could
not sustain any perceptible or actual damage
by such refusal of his vote. The law gives
the remedy In such case, for there is a clear
violation of the right. And this doctrine, as
to a violation of the right to vote, is now in-
controvertibly established; and yet it would
be impracticable to show any temporal or
actual damage thereby. See Harman v. Tap-
penden, 1 East, 555; Drewe v. Coulton, 1d.
563, note; Kilham v. Ward, 2 Mass. 236;
Lincoln v. Hapgood, 11 Mass. 350; 2 Vin.
Abr. “Action, Case,” note ¢, pl. 3. In the
case of Ashby v. White, as reported by Lord
Raymond, (2 Ld. Raym. 953,) Lord Holt
said: “If the plaintiff has a right, he must
of necessity have & means to vindicate and
maintain it, and a remedy, if he is injured
in the exercise or enjoyment of it; and, in-
deed, it is a vain thing to imagine a right
without & remedy; for want of right and
want of remedy are reciprocal.” S. P. 6
Mod. 53.

The principles laid down by Lord Holt are
so strongly commended, not only by authori-
ty, but by the common sense and common
justice of mankind, that they seem absolutely,
fn a judicial view, incoptrovertible. And they
have been fully recognized in many other
cases. The note of Mr. Sergeant Williams to
Mellor v. Spateman, 1 Saund. 346a, nete 2;
Wells v. Watling, 2 W. Bl 1233; and the case
of the Tuubridge Dippers, (Weller v. Baker,)
2 Wils. 414,—are direct to the purpose. I am
aware that some of the old cases inculcate a
different doctrine, and perhaps are not recon-
cilable with that of Lord Holt. There are
also some modern cases which at first view
seem to the contrary. But they are dis-
tinguishable from that now in judgment; and,
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casa of Williams v. Morland, 2 Bn{-n. & C. 9
10, seems to have proceeded upon the ground
that there was neither any damage nor any
injury to the right of the plaintiff. Whether
that case can be supported upon principle it
IS not now necessary’'to say. Some of the
dicta in it have been subsequently impugned.
and the general reasoning of the judges seems
to admit that, if any right of the plaintiff
had been violated, the action would have
Iain. The case of Jackson v, Pesked, 1 Maule
& 8. 235, turned upon the supposed defects
of the declaration, as applicable to & mere
reversionary interest, it not stating any act
done to the prejudice of that reversionary in-
terest. I do not stop to inquire whether
there was not an overnicety in the applica-
tion of the technical principles of pleading
to that case, although, notwithstanding the
elaborate opinion of Lord Ellenborough, one
might be inclined to pause upon it. The case
of Young v. Spencer, 10 Barn. & C. 145, turn-
ed also upon the point whether any injury
was done to a reversionary interest. I con-
fess myself better pleased with the ruling o.
the learned judge (Mr. Justice Bayley) a
the trial than with the decision of the cour:
in granting a new trial. But the court ad
mitted that, if there was any injury to th.
reversionary right, the action would lie; anc.
although there might be no actual damag
proved, yet, if anything done by the tenar
would destroy the evidence of title, the a -
tion was maintainabl.. A fortiori, the actic
must hive been held maintainable, if t1
act done went to destroy the existing rigt
or to found an adverse right.

On the other hand, Marzettl v. Willian
1 Barn. & Adol. 415, goes the whole leng
of Lord Holt's doctrine; for there the pla‘
tiff recovered, notwithstanding no actu .°
damage was proved at the trial; and M-
Justice Taunton on that occasfon cit.-.
many authorities to show that where
wrong is done, by which the right of 1!
party may be injured, it is a good cause
action, although no actual damage be s
tained. In Hobson v. Todd, 4 Term R.
T3, the court decided the case upon the v
distinction,which {8 most material to
present case, that if a commoner might ::
maintain an action for an injury, howe
small, to his right, a mere wrong-(
might, by repeated torts, in the cours¢
time establish evidence of a right of ¢
mon. The same principle was afterw:
recognized by Mr. Justice Grose, In Pii
v. Wadsworth, 2 East,‘162. But the
of Bower v. Hill, 1 Bing. N. C. 549, !
sustains the doctrine for which I cont
and, indeed, a stronger case of Its ap|
tion cannot well be imagined. There
court held that a permanent obstructic
a navigable drain of the plaintiff’s, th
choked up with mud for 16 years, wa
tionable, although the plaintiff receive
immediate damage thereby; for, if &

If they were not, ego assentlor sceevolee, The
¥

Qugle

esced in for 20 years, it would become «
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dence of .l renunciation and abandonment
of the right of way. The case of Blanchard
v. Baker, 8 Greenl. 253, 268, recognizes the
same doctrine in the most full and satisfac-
tory manner, and i8 directly in point; for
it was a case for diverting water from the
plaintiff’s mill. 1_should be sorry to have
it supposed for a--moment that Tyler v.
Wilkinson, 4 Mason, 397, Fed. Cas. No. 14,-
312, imported a different doctrine. On the
contrary, I have. always considered it as

proceeding upon the same doctrine.
v Upon the whole; without going further in.
ito an examination of the authorities on this
subject, my judgment is that, whenever
Y\ ithere is a clear violation of a right, it s not
ecessary in an action of this sort to show
ctual damage; that every violation im-
ports damage; and, if no other be proved,
the plaintiff is entitled to a verdict for nom-
inal damages; and a fortiori that this doe-
trine applies whenever the act done is of
such a nature as that by its repetition or
continuance it may become the foundation
or evidence of an adverse right. See, also,
Mason v. Hill, 3 Barn. & Adol. 304, 5 Barn.
& Adol. 1. But if the doctrine were other-
wise, and no action were maintainable at
law, without proof of actual damage, that
would furnish no ground why a court of
equity should not interfere, and protect such
a right from violation and invasion; for, in
a great varlety of cases, the very ground of
the interposition of a c-urt-of equity is that
the injury done is irremediable at law, and
that the right can only be permanently pre-
served or perpetuated by the powers of a
court of equity. And one of the most ordi
nary processes to accomplish this end is by
a writ of injunction, the pature and efficacy
of which for such purpose I need not state,
as the elementary treatises fully expound
them. See Eden, Inj.; 2 Story, Eq. Jur. c.
23, §8 86-959; Bolivar Manuf’'g Co. v. Nepon-
set Manuf’g Co., 16 Pick. 241. If, then, the
- dlversion of water complained of in the
present case is a violation of the right of
the plaintiff, and may permanently injure
that right, and become, by lapse of time,
the foundgjion of an adverse right in the
defendants, I know of no more fit case for
the interposition of a court of equity, by
way of injunction, to restrain the defend-
ants from such an injurious act. If there
be a remedy for the plaintiff at law for dam-
ages, still that remedy is inadequate to pre-
vent and redress the mischief. If there be
no such remedy at law, then, a fortiori, a
;ecourt of equity ought to give its aid to vindi-
cate and perpetuate the right of the plain-
tiff. A court of equity will not, indeed, en-
tertain a bill for an injunction in case of a
mere trespass fully remediable at law. But,
if it might occasion irreparable mischief or
permanent injury, or destroy a right, that
is the appropriate case for such a bill. See
2. S+ory, Eq. Jur. §§ 926-928, and the cases
e cited; Jerome v. Ross, 7 Johns. Ch.
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315; Van Bergen v. Van Bergen, 3 Johns.
Ch. 282; Turnpike Road v. Miller, 5 Johns.
Ch. 101; Gardner v. Village of Newburgh, 2
Johns. Ch. 162. .

Let us come, then, to the only remaining
question in the cause, and that is whether
any right of the plaintiff, as mill-owner on
the lower dam, is or will be violated by the
diversion of the water by the canal of the
defendants. And here it does not seem to
me that, upon the present state of the law,
there is any real ground for controversy, al-
though there were formerly many vexed
questions, and much contrariety of opinion.
The true doctrine is laid down in Wright v.
Howard, 1 Sim. & S. 190, by Sir John Leach,
in regard to riparian proprietors, and his
opinion has since been deliberately adoptod
by the king’'s bench. Mason v, Hill, 3 Barn.
& Adol. 304, 6 Barn. & Adol. 1. See, also,
Bealey v. Shaw, 6 East, 208. “Prima facie,”
says that learned judge, ‘‘the proprietor of
each bank of a stream is the proprietor of
half the land covered by the stream; but
there is no property in the water. Every
proprietor has an equal right to use the wa-
ter which flows {n the stream; and conse-
quently no proprietor can have the right to
use the water to the prejudice of any other
proprietor, without the consent of the other
proprietors who may be affected by his oper-
ations. ¥\ No proprietor can either diminish
the quantity of water which would otherwise
descend to the proprietors below, nor throw
the water back upon the proprietors above.
Every proprietor, who claims a right either
to throw the water back above or to diminish
the quantity of water which is to descend
below, must, in order to maintain his claim,
either prove an actual grant or license from
the proprietors affected by his operations, or
must prove an uninterrupted enjoyment of
twenty years, which term of twenty years
is now adopted upon a principle of general
convenlence, as affording conclusive presump-
tion of a grant’”” The same doctrine was
fully recognized and acted upon in the case
of Tyler v. Wilkinson, 4 Mason, 397, 400-
402; and also in the case of Blanchard v.
Baker, 8 Greenl. 253, 266. In the latter case
the learned judge (Mr. Justice Weston) who
delivered the opinlon of the court, used the
following emphatic language: ‘“The right to
the use of a stream is incident or appurtenant
to the land through which it passes. It is an
ancient and well-established principle that it
cannot be lawfully diverted, unless it is re-
turned again to its accustomed channel, be-
fore it passes the land of a proprietor below.
Running water is not susceptible of an ap-
propriation which will justify the diversion
or unreasonable detention of it. The pro-
prietor of the water-course has a right to
avail himself of its momentum as a power,
which may be turned to beneficial purposes.”
The case of Mason v. Hill, 5 Barn. & Adol.
1, contains language of an exactly sim{v

import, used by Lord Denn:an in delivering”
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the opinion of the court. See, also, Gardner
v. Village of Newburgh, 2 Johns. Ch. 162.
Mr. Chancellor Kent has also summoned up
the same doctrine, with his usual accuracy,
in the brief, but pregnant, text of his Com-
mentaries, (3 Kent, Com. [3d Ed.] lect. 42,
p. 439;) and I scarcely know where else it
can be found reduced to so elegant and sat-
isfactory a formulary. In the old books
the doctrine is quaintly, though clearly, stat-
ed; for it is said that a water-course beging
ex jure naturse, and, having taken a certain

course paturally, it cannot be [lawfully] di-,

verted. Aqua cuirit, et debet currere, ut cur-
rere solebat. Shury v. Piggot, 3 Bulst. 339,
Poph. 166.

The same principle applies to the owners
of mills on a stream. They have an un-
doubted right to the flow of the water as it
has been accustomed of right and naturally
to flow to their respective mills. The pro-
prietor above has no right to divert or un-
reasonably to retard this natural flow to
the mills below; and no proprietor below has
& right to retard or turn it back upon the
mills above to the prejudice of the right
of the proprietors thereof. This is clearly
established by the authorities already cited;
the only distinction between them being that
the right of a riparian proprletor arises by
mere operation of law as an incident to his
ownership of the bank, and that of a mill-
owner as an incident to his mill. Bealey v.
Shaw, 6 East, 208; Saunders v. Newman, 1
Barn. & Ald. 258; Mason v. Hill, 3 Barn. &
Adol. 304, 5 Barn. & Adol. 1; Blanchard v.
Baker, 8 Greenl. 253, 268; and Tyler v. Wil-
kinson, 4 Mason, 397, 400—405,—are fully in
point. Mr. Chancellor Kent in his Commen-
taries relies on the same principles and fully
supports them by a large survey of the au-
thorities. 3 Kent Comm. (3d Ed.) lect. 52,
Pp. 441-445.

Now, if this be the law on this subject,
upon what ground can the defendants insist
upon a diversion of the natural stream from
the plaintiff’s mills, as it has been of right
accustnmed to flow thereto? First, it is said
that there i8 no perceptible damage done to
the plaintiff. That suggestion has been al-
ready in part answered. If it were true, it
could not authorize a diversion, because it
impairs the right of the plainsff to the full,
natural flow of the stream, and may become
the foundation of an adverse right in the de-
fendants. In such a case actual damage is
not necessary to be established in proof. The
law presumes it. #The act imports damage
to the right, if damage be necessary. Such
a case is wholly distinguishable from a mere
fugitive, temporary trespass. by diverting or
withdrawing the water a short period with-
out damage, and without any pretense of
right. In such a case, the wrong, if there be
no sensible damage, and it be transient in its
nature and character, as it does not touch
the right, may possibly (for I give no opin-
fon upon such a case) be without redress at
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law; and certainly it would found no ground
for the interposition of a court of equity by

‘way of injunction.

But I confess myself wholly unable to com-
prehend how it can be assumed, in & case
like the present, that there is not and cannot
be an actual damage to the right of the plain-
tiff. What is that right? It is the right of®
having the water flow in its natural current
at all times of the year to the plaintiff's
mills. Now, the value of the mill privileges
must essentlally depend, not merely upon the
velocity of the stream, but upon the head of
water which is permanently maintained. The
necessary result of lowering the head of wa-
ter permanently would seem, therefore, to
be & direct diminution of the value of the
privileges; and, if so, to that extent it must
be an actual damage.

Again, it is said that the defendants are
mill-owners on the lower dam, and are en-

, titled, as such, to their proportion of the
. water of the stream in its natural flow.

Cer-
tainly they are. But where are they so en-
titled to take and use it? At the lower dam;_
for there is the place where their right at-
taches, and not at any place higher up the
stream. Suppose they are entitled to use
for their own mills on the lower dam balf
the water which descends to it, what ground
is there to say that they have a right to draw
off that half at the head of the mill-pond?/
Suppose the head of water at the lower dam
in ordinary times is two feet high, is it not
obvious that, by withdrawing at the head
of the pond one-half of the water, the wa-
ter at the dam must be proportionally low-
ered? . It makes no difference that the de-
fendants insist upon drawing off only one-
fourth of what they insist they are entitled
to; for, pro tanto, it will operate in the same
manner; and, if they have a right to draw
off to the extent of one-fourth of their priv-
ilege, they bhave an equal right to draw off
to the full extent of it. The privilege at-
tached to the mills of the plaintiff is not the
privilege of using half, or any other propor-
tion merely, of the water in the stream, but
of having the whole stream;~>ndiminished
in its natural flow, come to i. %l wer dam
with its full power, and there to use his
full share of the water-power. The plaintiff
has a title, not to a half or other proportion
of the water in the pond, but is, if one may
gso say, entitled per my et per tout to his
proportion of the whole bulk of the stream,
undivided and indivisible, except at the lower
dam. This doctrine, in my judgment, irre-
sistibly follows from the general principles
already stated; and, what alone would be de-
cisive, it has the express sanction of the su-
preme court of Maine in the case of Blan-
chard v. Baker, 8 Greenl. 253, 270. The court
there said, in reply to the suggestion that
the owners of the eastern shore had a right
to half the water, and a right to divert it to
that extent: “It has been seen that, if they
had been owners of both sides, they had no
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right to ‘divert the water without again re-
turning it to its original channel, (before it
passed the lands of another proprietor.) Be-
sides, it was possible, in the nature of things,
that they could take it from their side only.
An equal portion from the plaintiff’s side
must have been mingled with all that was
diverted.” ‘

A suggestion has also been made that the
defendants have fully indemnifled the plain-
tiff from any injury, and in truth have con-
ferred a benefit on him, by securing the wa-
ter, by means of & ralsed dam, higher up
the stream, at Sebago pond, in a reservoir,
80 as to be capable of affording a full supply
in the stream in the dryest seasons. To this
suggestion several answers may be given.
In the first place, the plaintiff is no party to
the contract for raising the new dam, and has
no interest therein, and cannot, as a matter
of right, insist upon its being kept up, or
upon any advantage to be derived therefrom.
In the next place, the plaintiff is not com-
pellable to exchange one right for another,
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or to part with a present interest in favor o
the defendants at the mere election of the
latter. Even a supposed benefit cannot be
forced upon him against his will; and, cer
tainly, there I8 no pretense to say that, ir
point of law, the defendants have any righ
to substitute, for a present existing right o!
the plaintiff’s, any other which they mayj
deem to be an equivalent. The private prop
erty of one man cannot be taken by another
simply because he can substitute an equiva-
lent benefit.

Having made these remarks upon the points
raised in the argument, the subject, at least
so far as it i8 at present open for the con-
sideration of the court, appears to me to be
exhausted. Whether, consistently with this
opinion, it is practicable for the defendants
successfully to establish any substantial de-
fense to the bill, it is for the defendants, and
not for the court, to consider. I am author-
ized to say that the district judge concurs in
this opinion.

Decree accordingly.
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PAUL v. SLASON et al.
(22 Vt. 231)

Supreme Court of Vermont. Rutland. Jan.
. erm, 1

Trespass for taking two cords of wood,
two baskets, two pitchforks, two horses.
one harness, and one wagon. Plea, the
general issue, with notice, that the defend-
ant Charles H. Slason attached the prop-
erty by virtue of a writ, which he was le-
gally deputised to serve, in favor of one
Langdon against the plaintiff, and that the
other defendants aided him in so doing, at
his request. 'Trial by jury, September
Term, 1848,—HALL, J., presiding. On trial
it appeared, that on the twenty sixth day
of September, 1844, the defendant Francis
_ Slason commenced a suit in the name of
Benjamin F.Langdon against the plaintiff,
and that the defendant Charles H. Slason,
who was legally deputized to serve the
writ, which was returnable to the county
court, attached the property in question,
except one pitchfork, and that the defend-
ant Pelkey assisted in removing the prop-
erty. It also appeared, that on the same
day Charles H. Slason and Pelkey made
use of the horse, wagon and harness, part
of theproperty attached,inremoving grain
and other property, which was attached
at the same time, on the same writ, and
upon the same farm, and continued to use
them for this purpose through the day;
and that on the next day Charles H. Sla-
gon was seen driving the same horse and
wagon, with the harness, in the highway
in the vicinity,—but upon what business
did not appear. It alsoappeared,that the
defendants took a pitchfork belonging to
the plaintiff, and used it during the day,on
which theattachment was made,in remov-
ing the grain &c. The defendants offered
in evidence the files and record of the su-
preme court, in the suit in favor of Lang-
don against the plaintiff, in which the prop-
erty in question was attached, for the pur-
pose of proving, that judgment was ren-
dered therein in favor of Langdon;—to
which evidence the plaintiff objected; but
it was admitted by the court. The defend-
ants then offered in evidence an execution,
purporting to have been issued upon the
judgment in the supreme court above men-

tioned, dated February 21,1848 ;—to the ad- |

mission of which the plaintiff objected, in-
sisting, that an exemplified copy of the
judgment should be produced, before

the execution could be *given in evi- *233
dence,and that theexecution, and the
issuing thereof, could be shown only by &
certificd copy of therecord of the judgment;
-—bug the objection was overruled by the
court.

The defendants then offered in evidence
the return of one Edgerton, as sheriff, upon
thesaid execution, toshow that, the wagon
in question was sold thercon #nd the pro-
ceeds applied in payment of the debt. To
the admission of this evidence the plaintiff
objected, upon the ground, that from the
return it appeared, that the property was
sold two days after the sheriff received the
execution for service, as shown by his in-
dorsement upon it. The counsel for thede-
fendants then suggested, that there was a
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mistake In the return, in stating the day
of the sale, and moved the court, that the
sheriff have leave to amend his return in
that particular. To this the plaintiff ob-
jected; but the court permitted the sheriff
to amend his return, 8o as to state the day
of sale to have been one month later than
stated originally in the return. The de-
fendants then offered in evidence the re-
turn, as amended; to which the plaintiff
objected,—but the objection was overruled
by the court. The defendants then offered
in evidence the return of thesheriff upon the
original writ in favor of Langdon against
the plaintiff, showing an appraisal of the
horse and some other property attached,
and that the plaintiff had furnished secu-
rity to thesheriff and received possession of
theproperty. It appeared,that themoney
had not been paid on the sgecurity, and no
application of the property had ever becen
made upon the execution by the sheriff, or
by any other person. The defendants also
proved, that one McCune had executed a re-
ceipt to the sherifi for aportion of the prop-
erty attached, and that the property, ex-
cept the wagon which was sold upon the
execution, went into the possession of the
plaintiff. The plaintiff requested the court
to charge the jury,—l1. That the defend-
antscould not justify the taking of the prop-
erty in question under the writ in favor of
Langdon, if the property attached, or any
portion thereof, were put to use by the of-
ficer who had attached it. 2. That prop-
erty attached must be considered as in the
custody of the law, and the attaching of-
ficer has no authority to put it touse; and
if, in this case, they found, that, upon the
property being attached by Charles H. Sla-
gon, he put the horse, wagon and harness,
to use, and continued to use them,

during the greater part *of the day, *234
in removing the other property at-

tached, he rendered himself a trespasser ab
initio, and could not justify taking the
property, or any part thereof, under the
attachment. 3. Thatiftheofficercouldjus-
tify the taking of the property under the
attachment, if he so used any part of it, he
could not justify the taking of the horse,
wagon and harness 8o used; but, as to the
property so used, the authority was ren-
dered void by theabuse. 4. That the use of
the horse, wagon and harness, on the next
day after the attachment, was unjustifia-
ble, and rendered the officer a trespasser
ab initio. 5. That the application of the
plaintiff to have the property appraised,
under the statute, in order to regain the
posscssion of it, and giving security to the
sheriff, was not a waiver of the right of
action against the defendant for the tres-
pass; but that the plaintiff was entitled to
recover the amount thus secured by him.
6. That if a portion of the property were
delivered to the receiptor, the plaintiff was
entitled to recover its value, unless it had
come to his possession. 7. That if thejury
found, that the defendants took the plain- .
tiff’s pitchfork and used it during the day,
without right, he was entitled to recover
its value, unless it were returned,—and
that, if returned, he was entitled to re-
cover nominal damages. 8. That the sale
of the wagon and the application of its
vroceeds upon the execution in favor o.
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Langdon could have no effect upon the
amount of damages in this suit. But the
court charged the jury, that, from the tes-
timony, the attachment and disposition
of the property attached was ajustification

" for the defendants, unless they had been

guilty of such an abuse of the property, a8
to make them trespassers ab Initio;—that
whether the defendants were trespassers ab
initio depended upon the character of the
use of the property by them, after the at-
tachment ;—that the use of the horse,
wagon and harness, inremoving and secur-
ing other property of the plaintiff, attached
the same day,on the same writ and on the
same farm with the horse, wagon and har-
ness,—the use being for a part of the day
only,—would not necessarily be such an
abuse of the officer’s authority, as to make
the defendants trespassers ab initio; but
that if they found, either that such use of
the property by the defendant was wan-
ton, and with a design to injure the plain-
tiff, or that the property was injured by
it so as materially to diminish its value,

the defendants would be trespassers
#9353 *in the original taking and be liable

in thisaction ;—that whether thedriv-
ing of the horse and wagon by the officer,
the next day after the attachment, was an
abuse of his authority depended upon the
purpose and business, for which they were
driven; that if the jury found, that the of-
ficer was using the horse and wagon for
other purposes than that of removing and
securing them in a convenient place for
keeping, under the attachment, the defend-
ants would be liable; but if for such a pur-
pose, they would not be liable. In regard
to damages, the court instructed the jury,
that, the property having either been sold
and applied on the execution, or delivered
to the plaintiff on security furnished by
him, the plaintiff would not be entitled to
recover the full value of it; but that the
measure of damages would be the amount,
which the property had been diminished in
value by the defendants’ abuse of it. In
regard to the pitchfork the court charged
the jury. that if they believed,from the evi-
dence, that the defendants took and carried
it away, they should give the plaintiff its
value; that if it was used and left upon the
premises, 8o that the defendant received it
again, and it was injured by the use, the
plaintiff would be entitled to recover the
amount of the injury; but that if they
found, that it was merely used for a por-
tion of a day in removing the plaintiff's
property, there attached, and was left
where it was found, so that the plaintiff
had it again, and that it was not injured
by the use, they were not bound to give the
plaintiff damages for such use.¥ The jury
returned a verdict for the defendants. Ex-
ceptions by plaintiff.

M. G. Evarts and Thrall & Smith, for
plaintiff, cited Lamb v. Day 8 Vt. 407; 8
Stark. Ev. 1108; 1 Chit. P1. 171; 5 Bac. Abr.
161; Strong v. Hobbs, 20 Vt. 185; Hart v.
Hyde, 5 Vt. 328; Orvis v. Isle La Mott, 12

Vt.195; Fletcher v. Pratt, 4 Vt. 182; and
Brainard v. Burton, 5 Vt. 97. 4
E. Edgerton, for defendants, cited 2

Greenl. Ev.§ 233; 1b.283,§ 276,n.5; 1 Stark.
Ev. 151, § 33; Mickles et al. v. Haskin, 11
Wend. 125; Lamb v. Day, 8 Vt. 407

o

*The opinion of the court was de- | *23
livered by

POLAND, J. The first question, ar§sin;
in this case, i8 in relation to the charge o
the county court to the jury as to the| us
of the horse, wagon and harness by the de
fendants, in removing the other propert;
of the plaintiff, which was attached at th
same time. The jury were charged, tha
it they were only used in removing th
other property, and were not injured o;
lessened in value thereby, such use would
not make the defendants trespassers al
initio.

It was an early doctrine of the commor
law, that when a party was guilty of ar
abuse of authority given by the law, he be
came a trespasser ab initio, and lost the
protection of the authority, under whict
he originally acted,—as, if beasts, taker
damage feasant, or distrained for rent
were killed, or put to work, by the party
taking them, he might be sued in trespass
as for an original wrongful taking. Thi
doctrine has fully obtained in this coun
try, and was acted upon by this court ir
the case of Lamb v. Day et al.,, 8 Vt, 407
where it was held, that the defendants
who had attached the plaintiff's mare (on
being creditor and the other officer) anc
worked her for several weeks in running
a line of stages, without the plaintiff's con
sent, became trespassers ab initio. The
doctrine has, to our knowledge, never been
extended to any case, except where there
has been a clear, substantial violation of
the plaintiff’s rights, and of such a char
acter as to show a wanton disregard o

duty on the part of the defendants, Wer o

the acts of the defendants, in using the
horse, wagon and harness under the cir
cumstances and for the purpose mentione¢
in this case, such an abuse of the propert;
and of the authority under which it wa
taken, as ought todeprive them of the ben
efit of its protection?

It was the duty of the officer to remov
the property, in order to make his attact
ment effectual, and the expense of such r¢
moval must be borne by the debtor; an
instead of the plaintiff being injured by th
use of the property, he was really benefitec
by it. The doctrine, for which the plain
tiff contends, goed the extent of saying
that any use of the property makes the ot
ficer a trespasser ;—so that if an officer at
tach a horse and wagon, and use the horse
for the purpose of drawing away the
wagon from the possession of the debtor,
he becomes a tort feasor. We are whally
unable to satisfy ourselves, that the law

has ever gone to so unreasonable an
*237 extent, or *has ever been applied to

any case, except those where the
property has been injured, or has been used
by the officer for his own benefit, or for the
benefit of some one other than the debtor.
This was the rule laid down by the county
court, and we are fully satistied of its cor-
rectness.

2. The next question arises upon the
charge to the jury in relation to the driv-
ing of the horse and wagon by the officer
on the next day after the attachment. The
case states, that the officer war seen driv.
ing the horse and wagon in the highway,
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put upon what business did not appear.
The fjury were charged, that if they found,
thaty the officer was using the horse and
wagon for other purposes, than that of re-
moving and securing them in a place for
confveniently keeping them, whileunder the
attachment, the defendants would be lia-
ble.—otherwise not.

The officer, no doubt, had the right to
drive the horse and wagon for the purpose
suggested in the charge; but the plaintiff
claims, that the legal presumption should
be, in the absence of express proot as to
theobject and purpose of driving the horse
and wagon, that it was for an unlawful
purpose. But in ouropinion this would be
contrary to the ordinary rule of legal pre-
sumption in relation to all persons, and
especially persons acting under legal au-
thority. Omnia preesumuntur rite acta is
a maxim, which is always applied to the
conduct of persons actingunder theauthor-
ity of law. Although there was no direct
evidence as to the object and purpose of
driving the horse and wagon, the jury
might well infer the object from the time,
circumstances and direction of thedriving;
and we think it was properly left to them
to determine. We think, it was upon the
plaintiff to show the act of the officer to
beunlawlul; andif hehad it left to the jury
to decide, even without any evidence to
prove it, we do not see, that he has any
ground of complaint.

8. Another question is also raised upon
the charge to the jury in relation to the
use of the pitchfork by the defendants.
Under the charge thejury must havefound,
that the pitchfork was used by the defend-
ants only in moving the plaintiff’s proper-
ty, that it was left where they found {t,
that the plaintiff received it again, and
that it was in no way or manner injured.
They were told by the court, that if they
found all these facts proved, they were not
obliged to give the plaintiff any damages
for the fork.

It is true, that, by the theory of the

*238 law,wheneveran invasionof *a right
is established, though no actual dam-

age be shown, the law infers a damage to
the owner of the property and gives nom-
inaldamages. This goesupon the ground,
either that some damage is the probable
result of thedefendant’s act, or that his act
would have effect to injure the other’s
right, and would be evidence in future in
favor of the wrong doer. This last applies
morve particularly to unlawful entries upon
real property, and to disturbance of incor-
poreal rights, when theunlawful act might
have an effect upon the right of the party
and be evidence in favorof the wrong doer,
if his right ever came in question. In these
cases an action may be supported, though
there be no actual damage done,—because
otherwise the party might lose his right.
So, too, whenever any one wantonly in-
vades another’s rights for the purpose of
injury, an action will lie, though no actual
damage be done; the law presumes dam-
age, on account of the unlawful intent.
But it is belleved, thatno casecanbe found,
where damages have been given for a tres-
pass topersonal property, when no unlaw-

fui intent, or disturbance of a right, or pos- |

~meadnnm fa oshawn and when nnt anlv all
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probable, but all possible, damage i8 ex-
pressly disproved.

The English courts have recently gone
far towards breaking up the whole sys-
tem of giving verdicts, when no actual in-
jury has been done, unless there be some
right in question, which it was important
to the plaintiff to establish. In the case of
Williams v. Mostyn, 4 M. & W. 145, where
case was brought for the voluntary escape
of one Langford, taken on mesne process,
and it was admitted, that the plaintiff had
sustained no actual damage, or delay, the
defendant having returned to the custody
of the plaintiff, a verdict was found for the
plaintiff for nominal damages. But, on
motion, the court directed a nonsuit to be
entered, saying that there had been no
damage in fact or in law. So in a suit
brought by the owner of a house againsta
lessee, for opening a door without leave,
the premises not being in any way weak-
ened, or injured, by the opening, the court
refused to allow nominal damages, and re-
mitted the case to the jury to say, whether
the plaintiff’s reversionary interest had in
point of fact been prejudiced. Young v.
Spencer, 10B. & C. 145, [21 E. C. L. 70.] Mr.
Broome, in his recent work on Legal Max-
ims, lays down the law in the following
language,—'‘ Farther, there are some in-
juries of sosmaill and little consideration in
the law, that no action will lie for them;
for instance, in respect to the pay-
ment *of tithes, the principle which *¥239
may be extracted from the cases ap-
pears to be, that for small quantities of
corn, involuntarily left in the process of
raking, tithe shall not be payable, unless
there be any particular fraud, or intention
to deprive the parson of his full right.”

If any farther authority is deemed neces-
sary,in support of the ruling of the county
court on this point, we have only to refer
tothatancient and well established maxim,
—de minimis non curat lex,—which seems
peculiarly applicable in thiscase, and would
alone have been ample authority upon this,
part of the case; for we fully agree with'
Mr. Sedgwick, that the law should hold
out no inducement to useless or vindieti
litigation. Sedgwick on Dam. 62. This
disposes of all the questions raised upon
the charge.

4. The remaining questions in the case
arise upon the admission of the original
files and record of the case Langdon v.
Paul. TL» plaintiff objected to the intro-
duction of the original record, and claimed,
that the judgment could only be proved by
an exemplified copy of the record. But we
think the objection not well founded. If
the clerk of the supreme court;, were willing
to bring the original record into court, we
think it might well be used. He probably -
could not becompelled to do 8o, and might
have required the party to procure a copy
of the same; but when the original record
is brought into court, we think it would
be very difficult to give any substantial
reason, why it is not evidence of as high a
charagter, as a copy of the same record
would be. The practice of receiving orig-
inal récords as evidence has beenuniversal,
as we believe, in this state, and is often
much more convenient than to procure
conies. Nve et al. v. Kellam, 18 Vt. 504.
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In relation to the amendment of the exe-
cution by the officer, it i8 very clear, that
the county court had no power to permit
any such amendment; but we cannot per-
ceive, that the case was in any way affected
by it. If the officer, who held the execu-
tion, was guilty of any irregularity in his
proceedings in the sale of the wagon upon
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the execution, it could not have the effect
to make these defendants trespassers, who
took the property rightlully, and were in
no way responsible for the act of the sher-
iff, who had the execution.

We find noerror in the proceedings of the
(I:iounay court, and their judgment is af-

rmed.
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LUCAS v. MICHIGAN CENT.-R. CO.
(56 N. W. 1039, 98 Mich. 1.)
Supréme Court of Michigan. Dec. 4, 1893.

Error to circuit court, Wayne county; Cor-
nelius J. Reflly, Judge.

Action by Calvin Lucas against the Mich-
fzan Central Railroad Company for damages
for wrongful ejection from defendant’s train.
Judgment for plaintiff, and defendant brings
error. Reversed.

Henry Russel, (Ashley Pond, of counsel,))
for appellant. Dickinson, Thurber & Stev-
enson, for appellee.

McGRATH, J. Plaintiff purchased an ex-
cursion ticket at Dexter, good to Detroit
and return, and rode to Detroit thereon. At
about 8 o'clock on the evening of the same
day he took the train at Detroit for Dexter,
taking a seat in the smoking car. When a
few miles out of Detroit, the conductor took
up his ticket. When the train arrived at
Ypsilanti, plaintiff left the smoker, and took
a seat in a regular passenger car. After the
train left Ypsilanti, the conductor came to
plaintiff, and demanded his fare. Plaintiff
informed him that he had given him his
ticket in the other car. The conductor then
asked him for his check. Plaintiff replied
that he had not been given a check. The
conductor threatened to put him off, but did
not at that time, but told him that he would
have to pay his fare, or get off at Ann Ar-
bor. Plaintiff responded that he had sur-
rendered his ticket, and would not pay his
fare. After the train left Ann Arbor, the
conductor returned, and, plaintiff refusing
to pay his fare, the conductor called the
brakeman, and they together pulled plaintiff
from his seat, took him through the car, and
put him off, about one mile west of Ann
Arbor and eight miles east of Dexter. Plain-
tiff testified that when his ticket was taken
up no check was given him; that when the
conductor came to him the second time, and
again just before he was put off, he told the
conductor that if he would go back with him
into the smoking car he would prove his as-
scrtions by the man who sat with him, but
that the conductor told him that he had no
time to bother with him; that the conduc-
tor insisted that he (plaintiff) had gotten on
at Ypsilanti; that he was ejected from the
car by force at about 10 o'clock at night;
that the night was very dark; that he could
not even see the fences on either side of the
track, and that he was compelled to walk
home. It was not claimed on the trial that
plaintiff had not surrendered a ticket, but
the conductor insisted that he had given him
and all of the excursionists checks; that he
told plaintiff that if he would bring one
man that knew him, that said he came from
Detroit, it would be all right, but he would
not do that; that he used no force in eject-
ing him; and denied that plaintiff had re-

Google

EXEMPLARY DAMAGES.

quested him to go into the smoking car for
the purpose of identification. One of plain-
tiff’s witnesses, who was in the smoker,
testified that the conductor gave plaintiff no
check when the ticket was taken up. An-
other witness, who was in the car from
which plaintiff was ejected, testified that she
was an excursionist, as were others who
were with her; that no checks were given
to her or the other excursionist with her,
and that she heard plaintiff say to the con-
ductor that if he would go into the smoking
car with him (plaintiff) he could prove that
he got on at Detroit, and had given up his
ticket, and the conductor refused to go.
Plaintiff had a verdict for $1,200, and de-
fendant appeals.

The alleged errors rclate to the refusal of
requests to charge, and to the instructions
given on the question of damages. The de-
fendant was entitled to have the jury in-
structed as to the law applicable to its ver-
sion of the case. After the surrender of
his ticket, plaintiff had left his seat in the
smoking car, and taken a seat in another
car. If plaintiff received a check from the
conductor, and, when his fare was demand-
ed, did not produce the check, and, when re-
quested, refused to go into the other car for
fdentification, he could not recover. The
check, if given, was given him for the very
purpose of identification. It was notice to
him that the conductor would rely upon its
production, and not upon recollection. The
defendant was entitled to the instruction
that there was no evidence of maliclous in-
tention on the part of the conductor; but,
under the circumstances of this case, if the
jury believed the testimony introduced on
behalf of plaintiff, the plaintiff was enti-
tled to recover, not only those damages,
which are ordinarily termed ‘“actual dam-
ages,” but for whatever injury to his feel-
ings or of indignity, pain, and disgrace such
conduct would tend to produce in view of
the time, place, and circumstances.f Con-
duct may be so hasty and ill-timed, and so
far disregard proper precaution and the
rights of others, as to be reckless and op-
pressive, and the law regards recklessness
and oppression as aggravating the injury.
Post Co. v. McArthur, 16 Mich. 453; Josse-
lyn v. McAllister, 22 Mich. 310; Kreiter v.
Nicliols, 28 Mich. 499; Elliott v. Herz, 29
Mich. 202; Kehrig v. Peters, 41 Mich. 475,
2 N. W, 801; Ross v. Lezgett, 61 Mich, 445,
28 N. W. 693. If plaintiff's legal rights were
violated by the expulsion from the train, it
was for the j to consider the injury to his
feelings that] L conduct would be likely to
produce, in | Bof his consclousness that
lre was witho ault, and had a right to re-
main upon the train to his destination. Ralil-
road Co. v. Flagg, 43 Ill. 364; Carsten v.
Railroad Co., 44 Minn., 454, 47 N. W. 49;
Railroad Co. v. Rice, 64 Md. 63, 21 Atl. 97;
Railroad Co. v. Holdridge, 118 Ind. 281, 20
N. E. 837. It was expressly held in Rail-
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road Co. v. Winter’'s Adm’r, 143 U. 8. 60,
12 Sup. Ct. 356, that if plaintiff was right-
fully on the train as a passenger, he had the
right to refuse to be ejected® from it, and
to make a sufficient resistance to being put
off to denote that he was being removed by
compulsion, and against his will; and the
fact that under such circumstances he was
put off the train was of itself a good cause
of actidn against the company. Defendant’s
belief cannot be held to justify unreasonable
or reckless conduct. Welch v. Ware, 82

ich. 77; Raynor v. Nims, 37 Mich. 34.

The court was in error, however, in In-
structing the jury that plaintiff was entl-
tled to exemplary damages in the absence
of any explanation as to what was meant
by that term. Post Co. v. MeArthur, supra.
The court had already instructed the jury
that plaintiff was entitled to recover as ac-
tual damages “for such pain and mortifica-
tion and disgrace as the act entailed,” and
then informed the jury that if plaintiff made

\a. proposition to the conductor to step back

into the other car, and allow him to prove

"that he got on at Detroit, and surrendered

his ticket, then he was entitled to recov-
er, in addition to bis actual damages,
what the law calls “exemplary damages.”
The jury were left free to add to the amount
which they found that plaintiff had suffered
from mortification, pain, and disgrace a fur-
ther sum as a punishment. he aim of
law which gives redress for private wrongs
is compensation to the injured, rather than
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the prevention of a recurrence of the wrong.)
The law recognizes the fact that an injury
may be intensified by the malice or will-
fulness or oppressiveness or recklessness of
the act, and simply allows damages com-
mensurate with the injury when these ele-
ments are present. The added injury in
consequence of their presence is not always
susceptible of proof, hence the matter Is left
to the sound discretion of the jury. Courts,
however, should call attention to the ele-
ments that should be considered by jurles in
this class of cases, and caution them from
acting upon Improper theories. Josselyn v.
McAllister, 22 Mich. 310; Scripps v. Reilly, 33
Mich. 10; Stilson v. Gibbs, 53 Mich. 280, 18
N. W. 815; Wilson v. Bowen, 64 Mich. 133,
31 N. W. 81. It is urged that the defendant
is not liable In exemplary damages for the
oppressive or reckless conduct of the econ-
ductor, and Ralilroad Co. v. Prentice, 147
U. S. 101, 13 Sup. Ct. 261, i3 relied upon. In
that case the act was wholly without the
line or scope of the conductor's authority,
and the court expressly recognize the rule
that, if any wantonness or mischief on the
part of an agent acting within the scope of
his employment causes additional injury to
the plaintiff in body or mind, the principal
is liable to make compensation for the whole
injury suffered; and a number of cases are
cited in support of the doctrine. Kor the
errors mentioned, the judgment i8 reversed,
and a new trial ordered. The other justices
concurred.
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CHELLIS v. CHAPMAN.1
(26 N. E. 308, 125 N. Y. 214.)
Court of Appeals of New York. Jan. 13, 1891.

Appeal from supreme court, general
teriu, fourth department.

Watson M. Rogers, for appellant. Han-
nibal Smith, for respondent.

GRAY, J. This plaintiff has recovered a
verdict for $8,000, as damages for the
breach by defendant of his promise to
marry her. The proofs abundantly justi-
fied the jury in finding as they did, but the
defendant insiststhat the trial judge erred
in his rulings upon the evidence, and in
his charge. He does not raise any ques-
tion about the fact of his agreement to
marry the plaintiff, and, indeed, he could
not well do so, as it was established out
of his own mouth; but he thinks his case
was prejudiced by theadmission ofcertain
evidence, and by the way in which the trial
judge submitted the question of the dam-
ages to the consideration of the jury, and
that he should, therefore, bave a new trial.
The general term, in aflirming the judg-
ment, have passed upon various points
raised by the appellant, and wemight well
remit the case yithout further expression
of opinion; but some of the questions still
insisted upon seem to deserve further con-
siderationfrom us. Evidenceof thedefend-
ant’s general reputation as to wealth, at
the time of theagreement of marriage, was
admitted against the objection to its cor-
petency upon the subject of damages in
such an action. The exception to its ad-
mission presents an interesting question,
and one which may be deemed W—
gether free from difficulty. Such ce,
on first consideration, seems to couflict
with the general rule that in actions for
a breach of contract evidence as to the de-
fendant's wealth is inadmissible. The
plaintiff, in such actions, is entitled to re-
cover only those damages which she may
prove that she has suffered in consequence
of the defendant’s failure to perform on
his part. The defendant’s solvency, or in-
solvency, has nothing to do with the is-
sue, and furnishes no measure for the com-
putation of damages. And this rule of ex-
clusion as to such evidence has been also
applied to cases wheredamages aresought
to be recovered for seduction, or for crim-
inal conversation. James v. Biddington,
6 Car. & P. 589; Dain v. Wycoff, 7 N. Y.
191. Baron ALDERSON, in James v. Bid-
dington, an action by a husband for crim-
inal conversation with his wife, assigned
as the reason for holding such evidence to
be improper that “the plaintiff is entitled
to as much damages as a jury think is a
compensation for the injury he has sus-
tained, and the amount of the defendant’s
property is not a question in the case.”
Judge GARDINER, in Dain v. Wycoff, an
action by a father for the seduction of his
daughter, reasoned, upon the exclusion of
proof of what defendant was worth, that
the jury should not be allowed “to go
beyond the issue between the parties liti-
gsating, and, after indemnifying the plain-

1Affirming 7 N. Y. Supp. 78.
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tift for the Injury sustained by him, pro-
ceed as conservators of the public morals
to punish the defendant in a private action
for an offense against society.” The prin-
ciple underlying the exclusion of this kind
of evidence, in the latter class of cases, is
that vindictiveor punitivedumages would
be improper, as the recovery in them
should be confined to what the jury may *
deem to be a sufficient compensation for
the injury sustained by the plaintifi$ But
the present action is quite other in its nat-
ure, and constitutes an exception to that
general rule upon the subject of damages
for violation ofcontract obligations which
has been assented to by the judges of the
caurts in this country and in England. It
ir apparent that, in such anaction as this,
there can be no hard and fast rule of dam-
ages, and that they must be left to the
discretion of the jury. Of course, that dis-
cretion is not so absolute as to be inde-
ndent of a consideration of theevidence.

t i8 one which is to be exercised with re-
gard to all the circumstances of the par- ’
ticular case, and, as it has frequently been
safd, where the verdict has not been
influenced by prejudice, passion, or cor-
ruption, the vergict will not be disturbed
by the court. (That the amount of the
suitor's pecuniary means isafactor ofsome,
importance in the case of a demand of
marriage cannot fairly be denied'§ Itisa
circumstance which very frequenfly must
have its particularinfluence upon the mind
of the woman in determining the question
of consent or refusal; and, as I think, i
a proper case, very naturally and properly
s8o. The ability of the man to support her
in comfort, and the station in life which
marriage with him holda forth, are mat-
ters which may be weighed in connection
with an agreement to marry.

In the case at bar the plaintiff was 47
years of age, and the defendant 74. Six
years previously he had sought her ac-
quaintance, unsolicited by her, and with
matrimonial views on his part. He had
visited her more or less frequently, and
had twice proposed marriage before their
engagement in 1886. She was and had
been supporting herself as a teacher and
superintendent in city schools. He had
never been married, and had lived in the
country as a furmer. He was possessed of
pecuniary means, considerable in amount
in the general estimation of his neighbors,
and not inconsiderable if we take his own
estimate. Though pretending to some
cultivation of mind, which, among other
ways, it we may judge from this record,
he seemed to delight in displaying by a
versification of the homely though not very
fnspiring or romantic topics and events ot
his farm life and surroundings, he yet was
seemingly lacking in thoseoutward graces
of the person which are not infrequently
deemed a substitute for more solid posses-
sions. Nor does he seem to have had re-
course to theadventitious aids of the ward-
robe to adorn his exterior person, and
thereby to compensate for personal short-
comings. I think that the jury should be
made aware of all thecircumstances which
in this care, and in every such case, might
be supposed to have presented themselves
to the mind of the plaintiff when asked to
change her position by marriage. Ot
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these circumstances, the home oMered, , but you cannot go Into particular items
which for its comforts and ease would de- | 48 to his property.” I think wemust con-
pend upon the more or less ample pecuni- | clnde upon authority, as well as upon the .
ary means of the defendant, the freedom | reason of the thing, that evidence of the
+ from the personal exertions for daily sup- | reputation of the defendant as to wealth
port, the social position accompanying | is admissible in these cases. The belief
the marriage, all these are facts which | of the plaintiff must have been influ-
have their proper bearing upon the ques- enced by the Opinloﬂs or beliefs of the
tion of marriage. The wealth and therep- | members of the community in which the
utation for wealth of a man are matters | defendant resided. She could not be pre-
which, as this world is constituted, often | sumed to have personal cognizance of
aid in determining his social position,not- | 8 matter, which is so peculiarly one
withstanding he may have other and more | Within the individual’s exclusive knowl-
intelligible rights to it, and despite objec- | edge, and what credence she gave to gen-
tionable characteristics or traits. Where, | eral report was not without justification.
therefore, the defendant has demanded an | She had some right to rely upon it. The
engagement of marriage, it seems proper action is intended as an indemnity for the
enough that the jury should know what | temporal loss which the plaintitf has sus-
possible reinforcement his suit may bave | tained, and that embraces the mortifica-
had, and what were the inducements | tlon to the feelings, the wounded pride,
offered by his social standing and sur- and all the disappointments from the fail.
roundings. In the case of James v. Bid- | ure of the marriage, as well in the losses
dington, supra, Baron ALDERsON, while | it has occasioned as in the blow to the
holding it improper togive evidence of the | affections.
amount of defendant’s property in an ac- The appellant insists upon the error of
tion fur criminal conversation, said: “In { the trial judge in submitting to the jury
case of breach of promise of marriage, | the question of exemplary damages. But
he amount of the defendant’s property is | we think, in such a case, that it is the
very material, a8 showing what would | province of the jury to determine upon
ve been the station of the plaintiff in | the proof of the facts and ot the surround-
soclety if the defendant had notbrokenhis | ing circuomstances what damages should
promise.” AndgeeBerry v.DaCosta, L.R. | be awarded. If the conduct of the defend-
1 C. P. 831; Woeod v. Hurd, 2 Bing. N. C. | ant in violating his promise is character-
166. It has been so held in this court, and | ized by a disregard of the plaintifi’s feel-
in the courts of other states, tosome of | ings or reputation; it he has placed her,
whose decisions the respondent’s brief hag | or induced her to place herself, in a false
directed our attention. Kniffen v. Mec- | position, or to forego temporal advan-
Connell, 30 N. Y. 285;: Lawrence v. Cooke, | tages; if the breach of his promise is un-
656 Me. 187; Bennett v. Bean, 42 Mich. 346, | justifiable; if he spreads upon the record
4 N. W, Rep. 8: Allen v. Baker, 86 N. C. 91. | matters in defense of the action which are
In Mayne, Damages, (Wood's Ed. § 677,) | scandalous, and tend to reflect discredit
upon the strength of the English authori- | upon the plaintiff, or stain her reputa-
ties I have cited, the same rule is given., | tion,—then these are all circumstances
1 apprehend, however, that the difficulty, | which may be considered by the jury, and
in the question before us, of theevidence,is | may be availed of by them to enhance
not so much in adducing proof as to de- | the damages. (Here the trial judge did
fendant’s pecuniary means, as inthe mode | not say in his charge that this was a case
of their proof. But assuming, as I think | for the infliction of punitive damages.) He
we are bound to do under the authorities, | instructed the jury, in substance, that if
that the amount of defendant’s property | the plaintif was entitled to damages
is material in such an action, thenevidence | they should certainly give compensatory
of the reputation which he enjoys for | damages, and that, in the exercise of their
wealth is unobjectionable. Reputation i8 | discretion based on the proofs and circum-
the common knowledgeof the community, | stances of the case, they might award
and, if 1t is exaggerated or incorrect, the | exemplary or punitive damages. Upon
defendant has the opportunity to correct | this subject, of when such damages might
it, and of giving the exact facts upon the | be awarded, he read at length from the
trial. The admission of the evidence is | upinions of this court in Thorn v. Knapp.
not to establish an ability to pay, but to | 42 N. Y. 474, and Johnson v. Jenkins, 24
show the social standing which defend- | N. Y. 252, for the purpose of showing the
ant’s means did, or might, command. In | rule to be applied. It is clear that he
KniHfen v. McConnell, 30 N. Y. 289, which | left it to them to arrive at a decision up-
was an action for a breach of promise | on the propriety of giving exemplary
of marriage, Judge INGRAHAM, deliver- | damages from a consideration of the de-
ing the opinion of the court, held that “it | fendant's motives and conduct. Now,
~ay be objectionable to particularize the | there wus evidence in the case upon which
> ~udant’s property, and such evidence | a verdict might well include exemplary
-1 be confined to general reputation | damages. The wedding day was agreed
- “he circumstances of the defendant. | upon, the usual preparations were wmade
© extent I think it admissible.” | by the plaintilf, and relatives and guests
*d judge does not reason upon | were bidden to the ceremony. But the de-
~+.o 't am not aware that this de- | fendant did not appear. He alleged phys-
' -ver been questioned, and I do | jcal ailments in excuse of not fulfilling his
well can be. In Kerfoot v. | marita]l engagement, but there was evi-
28t. & F. 160, an action for | dence that he was evading it, and sham-
SRR mise of marriage, in 1860, | ming illness. He admita that he had no
‘8‘ ‘ : “You may ask inagener- | fault to find with her. She had resigned

he defendant’s property, | her position to marry him. He denies re-

stizea by (3O .,3]‘:
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questing her to do so; but his attempt at
denial is weakened by his snbsequent ad-
mission that he expected her to do it.
Then, in his pleading, he charges the plain-
tiff with having no affection for him, but
with entertaining a purpose to procure
money from him, on the pretense of his
promise to marry her, and his breach
thereof. These were elements in the case
which might properly enter into the de-
cision of the jury as to the amount of
damages. ’

The appellant alleges another error in
the charge, when the trial judge in-
strocted the jury: “In fixing the amount
fof damages] the plaintiff is eptitled at
least to such damages as would place her
in a8 good pecuniary condition as she
would have been i the contract had been
fulfilled.” This was, of course, a careless
use of language, but itcould not have prej-
adiced the defendant’s case. It was very
plainfrom all the charge,in what preceded
as in what immediately followed the sen-
tence picked out for objection, that the
trial judge intended to and did instruct his
jury that they should compensate the
plaintift for what she had lost and was
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deprived of by the faflure of the marriage.
They might afix to the marriage with
the defendant that pecuniary value which,
ifn their judgment, upon all the circum-
stances of the case, it would have to the
plaintiffi. The jury could not reasonably
have understood the judge otherwise. It
may often occur in a charge to the jury
that particular words or expressions used,
when tanken by themselves, will be objec-
tionable or seem to be erroneous; but they
should not be considered independently of
contextual phrases. If, when read in con-
nection with therest of thecharge, thesense
of language used is made clear, and its
meaning explained, and the instruction is
notuncertain as to the subject-matter, the
result of the trial should not be disturbed
for mere inaccuracies or carelessness in
speech. There i8 no occasion for a further
discussion of any questions, und the judg-
ment and order appealed from should be
affirmed, with costs. All concur, except
EARL and PeckHAM, JJ., who dissent, on
the ground that it was error tu recelve
proof of the defendant’s wealth by repu-
tation.
Judgment affirmed.
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McINTYRE, Adm'r, v. SHOLTY, Adm'r.
(13 N. E. 239, 121 Ill. 660.)
Supreme Court of Tllinois. Sept. 27, 1887,

Error to appellate court, Third district; 0.
T. Reeves, Judge.

Blades & Neville, for plaintiff in error.
Kerrick, Lucas & Spencer and Tipton & Bea-
ver, for defendant in error.

MAGRUDER, J. This is an action of tres-
pass, brought by defendant in error against
plaintiff in error, in the circuit court of Mec-
Lean county, vnder the “Act requiring com-
pensation for causing death by wrougful act,
neglect, or default;” Dbeing chapter 70 of the
Revised Statutes, entitled “Injuries.” Hurd,
Rev. St. 1883, p. 693. Jury was waived by
agreement, and the case wgs tried without a
jury before the judge of the circuit court,
who gave judgment for the plaintiff for
$2,500. This judgment has been atlirmed by
the appellate court, and is brought before us
for review by writ of error to the latter court.

Hannah Sholty was the wife of Levi Sholty,
a farmer living in McLean county, near
Bloomington. About February 17, 1886, a
working-mman upon Levi Sholty’s farm dis-
covered a man in the barn, who, to all ap-
pearances, had been concealing himself there
for some time. The person so concealed Is
proven to have been defendant’s intestate,
Benjaumin D. Sholty, a brother of Levi Sholty.
Some efforts seem to bave been made on
February 17th or 18th to get the otticers of
the law in Bloomington to go out to the farm
and arrest Benjamin D. Sholty, called by the
witness David Sholty. This effort, however,
failed. Accordingly, lLevi Sholty and his

hired man, and a number of his neighbors, -

gathered at his house on the afternoon of
February 18, 1886, for the purpose of watch-
ing for the intruder, and getting bim out of
his hiding-place. The barn was 40 or 50 fect
wide, and from 80 to 100 feet long. It was
situnted about 150 or 200 feet north-west
from the house. The granary was in the
western end of the barn, and, hence, in the
end that was furthest from the house. About
¢ o'clock in the evening, David Sholty was
discovered in the granary by his brother Levi
and one McCoy, who were on watch just out-
side of the granary door. He shot at them
twice with a pistol, while they were trying to
prevent his escape, and to capture him. Oth-
ers who were waiting in the house came to
thelr assistance. A rope was obtained, with
+- @ jntention of tying him, if captured. Pres-
tlv there was a cry of fire, and the flames
are seen to be breaking out at the eastern
d of the barn, being the end nearest to-
wirds the house. At this time Mrs. Hannah
iolty, plaintiff's intestate, went from the
nse towards the barn, and had advanced
out half of the distance between tlie two,
ien David Sholty appeared in the door at
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the eastern end of the barn, with a shot-gun.
He was plainly visible in the light made by
the fire that had broken out. He called upon
Mrs. Sholty and her daughter Mary, who was
with her, to stop. They stopped, turned, and
had advanced a few feet on their way back
towards the house, when David Sholty fired
at them with the gun in his hand. Both
were shot. The daughter was wounded in
the wrist, and tbe wmother was Kkilled. This
action is brought by her husband, as admin-
istrator of her estate, to recover damages for
her death, against the administrator of the
estate of David Sholty, who is siaid to have
perished in the flames of the burning barn.
The defendant introduced no testimony, ex-
cept that the examination of one witness was
begun, and abandoned, after a few prelimi-
nary questions, on account of the ruling of
the court as hereafter stated. The defense
proposed to show by the witness oun the stand,
and by others there present in court, thot de-
fendant's intestate, Benjamin D, Sholty, was
insane at the time Mrs. Sholty was killed.
The court refusc¢d to reccive evidence of Lis 3
fnsanity, and exception was takeun to the rul-
ing. The question presented relates to the,
liability of an insane person for injuries com-
mitted by him.
It is well settled that, though a lunatic isY
not punishable criminally, he is liable in a
ivil action for any tort he may cowmmit
owever justly this doctrine may have been
originally subject to criticism, on the grounds
of reason and principle, it is now too firmly
supported by the weight of authority to be
disturbed. It is the outcome of the prin *~ '
that in trespass the intent is not conch -
Mr. Sedgwick, in his work on Dam
(marg. page 436,) says that, on princiy
lunatic should not be held liable for his torti-
ous acts. Opposed to his view, however, is
a majority of the decisions and text writers.
There certainly can be nothing wrong or un-
just in a verdict which merely gives compen-
sation for the actual loss resulting from an )
injury inflicted by a lunatle. He has proper-
ly no will. His acts lack the element of in-
tent, or intention. Hence it would seem to
follow that the only proper measure of dam-
ages in an action against him for a wrong,
is the mere compensation of the party injur-
ed. Punishment is not the object of the
law when persons unsound in mind are the
wrong-doers. There is, to be sure, an appear-
ance of hardship in compelling one to respond
for that which he is unable to avoid, for
want of the control of reason. But the ques-
tion of liability in these cases is one of pub-
lic policy.
linble for his torts, those interested in his
estate, as relatives, or otherwise, might not
have a sufficient motive to so take care of
him as to deprive him of opportunities for in-
flicting injuries upon others. There is more
injustice in denying to the injured party the
recovery of damages for the wrong sutfered
by him, than there is in calling upon the rela-

1f an insane person is not hell ~
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tives or friends of the lunatic to pay the ex-
pense of his confinement, if he has an estate
antple enough for that purpose. The liability
of lunatics for their torts tends to secure a
more efticient custody and guardianship of
their persons. Again, if parties can escape
the consequences of their injurious acts upon
the plea of lunacy, there will be a strong
temptation tp simulate insanity, with a view
of masking the malice and revenge of an evil
heart. The views lere expressed are sus-
tained by the following authorities: Cooley,
Torts, 99-103; 2 Saund. Pl & Ev. 318; Shear.
& R. Neg. § 57; Weaver v. Ward, Hob. 134;
Morse v. Crawford, 17 Vt. 499; Behrens v.
McKenzie, 23 Iowa, 333; Krom v. Schoon-
maker, 3 Barb. 647; also cases in note to said
case, in Iwell, Lead. Cas. 642. In the light
of the principles thus announced we find no
error in the ruling of the circuit court upon
this subject.

Plaintiff in error also contends that there
should have been no recovery in this case be-
cause of alleged contributory negligence on
the part of Mrs. Sholty. It is claimed that
she knew of her brother-in-law's madness,

and that he was armed, when she started to
go from the louse towards the stable; and
that by doing so, under the circumstances,
she was guilty of a want of proper care and
prudence. We forbear to express any opin-
ion as to whether or not there could be any
such thing as contributory negligence in a
case of this kind, and under such circum-
stances as are hereln disclosed. It is suffi-
clent to say that there is a considerable
amount of evidence in the case bhearing upon
this question. If it could be properly raised.
the facts necessary to do so were fully de-
veloped in the testimony presented to the
court by the plaintiff below. Therefove,
plaintiff in error should have submitted to the
trial court a proposition to be held as law
embodying his theory of cohtributory negli-
gence as applicable to the facts of the case,
in accordance with section 41 of the practice
act. Hurd, Rev. St. 1885, p. 904. He ilid
not do so, and hence the question is not prop-
erly before us for our consideration.

The judgment of the appellate court is af-
firmed.

Judgment affirmed.
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SHEIK v. HOBSON, Adm’r.
(19 N. W. 875, 64 Iowa, 146.)
Supreme Court of Iowa. June 11, 1884.

Appeal from circuit court, Clayton county.

Action for damages on account of slander-
ous words spoken of plaintiff by defendant’s
intestate. There was a verdict and judg-
ment for plaintiff for $1,000. Plaintiff ap-
peals.

J. W. Rogers & Son, for appellant. Mur-
dork & Larkin, Ainsworth & Hobson, Noble &
Updegraff, and Cyrus. Wellington, for appel-
lee.

REED, J. The action. was originally
brought against Henry but during its
pendency he dledﬁtndnng Hobson,
administrator of his estate, was substituted
as defendant. The alleged slanderous words
imputed to plaintiff a want of chastity. They
are alleged to have been spoken in the pres-
ence of plaintiff’s husband, and were to the
effect that Rush had had sexual intercourse
with plaintiff.

At the trial phintiff asked the court to give
the following instructions:

*“(1) 1f you find that the defendant, Henry
Rush, did publish in substance the words al-
leged in petition as the grounds of the action,
and that said publication was made mali-
ciously and wantonly, you are instructed that
you may give exemplary damages. (2) You
are instructed that if you find from the evi-
dence that the slanderous words were pub-
lished, and that the same were dictated or
accompanied by malice, oppression, or gross
negligence, you can give exemplary damages
in your verdict.”” The court refused to give
these instructions, but told the jury that
“dammages on account of maliciously speak-
ing the words, or, in other words, exemplary
damages, are not to be given.” Error is as-
gigned by plaintiff on the giving of this In-
struction, and the refusal to give those asked.

VjThe question raised by the assignment is

whether exemplary or punitory damages may
be awarded against the personal representa-
tive of a deceased wrong-doer. There is no
doubt but, at common law, the remedy for
injury such as plaintiff complains of deter-
mines upon the death of the wrong-doer. 1
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Chit. P1. 89. But under our statute (Code. §
2525) all causes of action survive, “and may
be brought, notwithstanding the death of the
person entitled or liable to the same.” Plain-
tiff’s position is that, under this section, the
right is preserved to her to have damages of
this character assessed on account of the
wrongful and malicious act by which she has
suffered, notwithstanding the death of the
one who committed the act.
the position is not sound. It cannot be said,
in any case,—unless the right is created by
statute,—that the person who suffers from
the wrongful or malicious acts of another,
has the right to have vindictive damages as-
sessed against the wrong-doer. Such dam-
ages are awarded as a punirhment of the man
who has wickedly or wantonly violated the
rights of another, rather than for the com-l
pensation of the one who suffers from his
wrongful act. It is true, they are awarded
to the one who has been made to suffer, but
not as a matter of right; for, while he is en-
titled, under the law, to such sum as will
fully compensate him for the injury sustain-
ed, the question whether punitory damages
shall be assessed, and the amount of the as-
sessment, is left to the discretion of the jury.
Plaintiff had a right of action, on account of
the slanderous words spoken by Rush, for
such sum as would compensate her for the
injury.
this is what was preserved to her by the stat-
ute at his death. But she had no personal in-
terest in the question of his punishment. So
far as he was concerned, the punitory power
of the law ceased when he died.
emplary damages now, would be to punish
his legul and personal representatives for his
wrongful acts; but the civil law never in-
flicts vicarious punishment. Our holding as
to the object of assessing cxemplary damages
in any case is abundantly sustained by the
authorities, both in this state and elsewhere.
We content ourselves, however, with citing
the following cases in this state: Hendrick-
son v. Kingsbury, 21 Iowa, 379; Garland v.
Wholeham, 26 Iowa, 183; Ward v. Ward, 41
Towa, GS6. .

We think, therefore, that the holding of the
circuit court is correct, and the judgment is
affirmed.

But we think X

This was her cause of action, and °

To allow ex-\

p
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LAKE SHORE & M. S. RY. CO. v. PREN-
TICE.

(13 Sup. Ct. 261, 147 U. 8. 101]
Supreme Court of the United States. Jan. 3,
1893.

No. 38.

In error to the circult court of the United
States for the northern district of 1llinois.

Action by Chalmer M. C. Prentlee against
the Lake Shore & Michigan Southern Rail-
way Company to recover damages for unlaw-
ful arrest of plaintiff, while a passenger, by
the conductor of one of the company’s trains.
Verdict and judgment for plaintiff. Def. nd-
ant brings error. Reversed.

Statement by Mr. Justice GRAY:

This was an action of trespass on the case,
brought October 19, 1886, in the circuit court
of the United States for the northern district
‘of Ulinois, by Prentlce, a clitizen of Ohio,
against the Lake Shore & Michigan Southern
Railway Company, a corporation of Illinois,
to recover damages for the wrongful acts of
the defendant's servants.

The declaration alleged, and the evidence
introduced at the trial tended to prove, the
following facts: The plaintiff was a physi-
clan. The defendant was engaged In operat-
ing a railroad, and conducting the business
of a common carrier of passengers and
freight, through Ohio, Indiana, Illinois, and
other states. On October 12, 1886, the plain-
tiff, his wife, and a number of other persons
were passengers, holding excursion tickets,
on a regular passenger train of the defend-
ant's rallroad. from Norwalk, in Ohio, to
Chicago, in Illinois. During the journey the
plaintiff purchased of several passengers
their return tickets, which had nothing on
them to show that they were not transfera-
ble. The conductor of the train, learning
this, and knowing that the plaintiff had been
auilty of no offense for which he was liable
to arrest, telegraphed for a police officer, an
employe of the defendant, who boarded the
train as it approached Chicago. The con-
ductor thereupon, in a loud and angry voice,
pointed out the flaintiff to the officer, and
ordered his arrest; and the officer, by diree-
tion of the conductor, and without any war-
rant o authority of law, seized the plaintif?,
and rudely searched him for weapons, in the
presence of the other passengers, hurried him
into another car, and there sat down by him
as a watch, and refused to tell him the ecause
of his arrest, or to let him speak to his wife.
While the plaintiff was being removed into
the other ecar, the conductor, for the purpose
of disgracing and humiliating him with his fel.
low passengers, openly deelared that he was
under arrest, and sneeringly said to the plain-
tiff's wife, “Where's vour doctor now?’ On
arrival at Chicago, the conductor refused to
leg the plaintiff assist his wife with her par-
cels in leaving the train, or to give her the
check for their trunk; and, in the presence
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of the passengers and others, ordered him to
be taken to the station house, and Le was
forcibly - taken there. and det2*ned until the
conductor arrived; and, knowing that the
plaintiff had been guilty of no offense, en-
tered a false charge against him of disorder-
ly conduct, upon which he gave bail and was
released, and of which, on appearing before
a justice of the peace for trial on the next
day, and n> one appearing to prosecute him,
he wag finally discharged.

The declaration alleged that all these acts
were done by the defendant's agents in the
line of their employment, and that the de-
fendant was legally responsible therefor; and
that the plaintiff had been thereby put to
expense, and greatly injured in mind, body,
and reputation.

At the trial, and before the introduction of
any evidence, the defendant, by its counsel,
admitted “that the arrest of the plaintiff was
wrongful, and that he was entitled to recover
actunl damages therefor;” but afterwards
excepted to each of the following instructions
given by the circuit judge to the jury:

“If you believe the statements which have
been made by the plaintiff and the witnesses
who testified in his behalf, (and they are not
denied,) then he is entitled to a verdict which
will fully compensate him for the injuries
which he sustained, and in compensating him
you ar¢ authorized to go beyond the amount
that he has accually expended in employing
counsel; you may go beyond the actual out-
lay in money which he has made. He was
arrested publicly. without a warrant, and
without cause; and if such conduct as has
been detalled Lefore you occurred, such as
the remark that was addressed by the con-
ductor to the wife in the plaintiff’s presonce,
in compensating him you have a right to con-
sider the humilintion of feeling to which he
was thus publicly subjected. If the com-
pany, without reason, by its unlawful and op-
pressive act, subjected him to this public hu-
milintion, and thereby outraged his feelings,
he is entitled to compensation for that inju-
ry and mental anguish.”

“l am not able to give you any rule by
whiclh you can determine that; but, bear in
mind, it is strictly on the line of compensa-
tion. The plaintiff is entitled to compensa-
tion in money for humiliation of feeling and
spirit, as well as the actual outlay which he
has made in and about this suit.”

“And, further, after uagreeing upon the
amount which will fairly compensate the
plaintit for his outlay and injured feelings,
you may add something by way of punitive
damages against the defendant, which s
sometimes called ‘smart money,” if you are
sutisfied that the conductor’s conduct was ille-
gal, (and it was illegal,) wanton, and oppress-
ive. How much that shall be the court can-
not tell you. You must act as reasonable
men, amd not indulge vindictive feelings
towards the defendant.” )

*If a public corporatien, like an individual,
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acts oppressively, wantonly, abuses power,

and a citizen in that way is injured. the citi-
zen, in addition to strict compensation, may
have, tlie law says, something in the way of
sg:nart money; something as punishment for
the oppressive use of power.”

The jury returned a verdict for the plaintiff
in the sum of $10,000. The defendant moved
for a new trial, for error in law, and for ex-
vessive damages. The plaintiff thereupon, by
leave of cowrt, remitted the sum of $4,000,
and asked that judgment be entered for $6,-
0. The court then denied the motion for
a new trial, and gni*e judgment for the plain-
tf for $6,000. The defendant sued out this
writ of error.

Geo (. Greene, for plaintiff in error. W.
A. Foster, for defendant in error.

Mr. Justice GRAY, after stating the case
as above, delivered the opinion of the court.

The only exceptions taken to the instruc-
tions at the trial, which have been argued in
this court, are to those on the subject of puni-
tive damnages.
| The single question presented for our de-
' cision, therefore, is whether a railroad cor-
poration can be charged with punitive or ex-
emplary datnages for the illegal, wanton, and
oppressive conduct of a conductor of one of
its trains towards a passenger.

This question, like others affecting the la-
bility of a railroad corporation as a common
carrier of goods or passengers,—such as its
right to contract for exemption from respon-
gibility for its own negligence, or its liability
beyond its own line, or its liability to one of
its servants for the act of another person in
its employment,—is a question, not of local
law, but of general jurisprudence, upon
which this court, in the absence of express
statute regulating the subject, will exercis»
its own judgment, uncontrolled by the de-
cisions of the courts of the several states.
Railroad Co. v. Lockwood, 17 Wall. 357, 368;
Liverpool & G. W. Steam Co. v. Phenix Ins.
Co., 129 U. 8. 397, 443, 9 Sup. Ct. Rep. 469;
Myrick v. Railroad Co., 107 U. S. 102, 109, 1
Sup. Ct. Rep. 425; Hough v. Railway Co., 100
U. 8. 213, 226.

The most distinct suggestion of the doc-
frine of exemplary or punitive damages in
England before the American Revolution is
to be found in the renmiarks of Chief Justice
Pratt (afterwards I.ord Camden) in one of
the actions aguinst the king's messengers for
trespass and imprisonment, under general
warrants of the secretary of state, in which,
the plaintiff's counsel having asserted. and
the defendant’s counsel having denied. the
right to recover “exemplary damages,” the
chief justice instrueted the jury as follows:
“I have formerly delivered it as my opinfon
on another occasion, and I still continue of
the same wind. that a jury have it in their
power to give damages for more than the
injury received. Diunagoes are des'gned, not
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only as a satisfaction to the injured person,
Put likewise as a punishment to the guilty,
to deter from any such proceeding fgr the fu-
ture, asid as a proof of the detestation ot the
fury to the action itself.” Wilkes v. Wood,
Lofrt, 1, 18, 19, 19 Howell, St. T. 1133, 1167,
See, also, Huckle v. Money, 2 Wils. 205, 207;
Sayer, Dam. 218. 221, The recovery of dam-
ages, beyond compensation for the injury re-
ceived, by way of punishing the guilty, and
as an example to deter others from offending
in like manner, is here clearly recogniz.xl.

Iu this court the doctrine is well settled
that in actions of tort the jury, in addition to
the sum awarded by way of compensation
for the plaintiff's injury, may award exem-
plary, punitive, or vindictive damages, some-
times called “smart money,” if the defend-
ant has acted wantouly, or oppressively, or
with such pialice as implics a spirit of mis-
chief or criminal indifferenge to civil obliga-
tions; bLut such guilty intention on the part
of the defendant is required in order to
charge him with exemplary or punitive dam-
ages. The Amialle Nancy, 3 Wheat. 540,
H58, 539; Day v. Woodworth, 13 How. 363,
371; Railroad Co. v. Quigley, 21 How. 202,
213, 214; Railway Co. v. Arms, 91 U. 8. 489,
493, 495; Raflway Co. v. Humes, 115 U. 8.

512, 521, ¢ Sup. Ct. Rep. 110; Barry v. ¥xl-

muuds, 116 U. S. 550, 562, 563, 6 Sup. Ct.
Rep. 501; Railway Co. v. Harris, 122 1. 8.
8497, 609, 610, 7 Sup. Ct. Rep. 1286; Railway
Co. v. Beckwith, 129 U. S. 26, 36, 9 Sup. Ct.
Rep. 207.

Exemplary or punitive -damages, being
awarded, not by way of compeunsation to the

sufferer, but by way of punishment of the:

offender, and as a warning to others, can
only be awarded against one who has partici-
piated in the offense. A principal, therefore,

[N

though of course liable to make compen- -
sation for injuries done by his agent within
the scope of his employment, cannot be held

liable for excwmplary or punitive damages,
nmerely by reason of wanton, oppressive, or
malicious intent on the part of the agent.
This Is clearly shown by the judgment of this
court in the case of The Amiable Nancy, 8
Wheat. J46.

In that cuse, upon a libel in admiralty by
the owner, master, supercargo, and crew of
a neutral vesscel against the owners of an
American privatcer, for ill-gally and wanton-
ly seizing and plundering the neutral vessel
and maltreating her officers and ecrew, Mr.
Justice Story, speaking for the court, in 1818,
laid down the gencral rule as to the liability
for exemplary or vindictive damages by way
of punishment, as follows: “Upon the facts
disclosed in the evidence, this must be pro-
nounced a case of gross and wanton outrage,
without any just provoecation or excuse. Un-
der such circunistances, the honor of the
country® and the duty of the court oqumly
require that a just compensation should bhe
made to the unoffending neutrals for all the
injuries and Jossos actually sustained by
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them; and, &f this were a suit against ‘the
original wrongdoers, yt’ might be proper to
#o yet fgrther, and visit upon them, in the
shape of examplary damages, the proper pun-
ishimment which belongs to such lawless mis-
conduct) But it is to be considered that this
is a suit against the owners of the privateer,
upon whom the law has, from motives of pol-
icy, devolved a responsibility for the conduct
of the officers and crew employed by them,
and yet, from the nature of the service, they
can seircely ever be able to secure to them-
selves an adequate indemnity in cases of loss.
They are inuocent of the demerit of this
transaction, having neither directed it, nor
countenanced if, nor participated in it in the
slightest degree. Under such circumstances,
we are of the opinion that they are bound
to repair all the real injuries and personal
wrongs sustnined by the libelants, but they
are not bound {o the extent of vindictive
damages.” 3 Wheat. 538, 559.

The rule thus laid down is not peculiar to
courts of admiralty; for, as stated by the
same eminent judge two years later, those
courts proceed, in cases of tort, upon the
same principles as courts of common law, in
allowing exemplary damages, as well as dam-
ages by way of compensation or remunera-
tion for expenses incurred, or injuries or loss-
«s sustiained, by the misconduct of the other
party. Manufacturing Co. v. Fiske, 2 Mason,
11y, 1211 In Keene v. Lizardi, 8 La. 2¢, 33,
Judge Martin said: “It is true, juries some-
times very properly give what is ealled ‘smart
money.” They are often warranted in giving
vindictive damages as a punishment inflicted
for outrageous conduct; but this is only jus-

‘iﬂuhle in an action against the wrongdoer,
h

nd not against persons who. on account of
their relation to the offender, are only conse-
quentially liable for his acts, as the princi-
pal is responsible for the acts of his factor or
agent.” To the same effect are The State
Righis, Crabbe, 42, 47, 48; The Golden Gate,
McAll. 104; Wardrobe v. Stage Co., 7 Cal
118; Boulard v. Calhoun, 13 La. Ann. 443;
Detroit Daily Post Co. v. McArthur, 16 Mich.
447;. Grund v. Van Vleck, 69 111. 478, 481; Beck-
er v. Dupree, 75 I11l. 167; Roscnkrans v. Bar-
ker, 113 IIl. 331, 3 N. E. Rep. 93; Kirksey v.
Jones, 7 Ala. 622, 629; Pollock v. Gantt, 69
Ala. 3738, 379; LEviston v. Cramer, 57 \is.
570, 15 N. W, Rep. 700; Haines v. Schultz,
50 N. J. Law, 481, 14 Atl. Rep. 488; McCarthy
v. De Anmit, 99 Pa. St. 63, 72; Clark v. New-
sam, 1 Exch. 131, 140; Clissold v. Machell,
z6 U, C. Q. B. 422,

The rule has the same application to cor-
porations as to individuals. This court has
often, in cases of this class, as well as in
other eases, atirmed the doctrine that for
acts done by the agents of a corporation, in
the course of its business and of their em-
ployuent, the corporation is responsible in
the samo manner and to the same extent as

1 Fed Cas. No. 1,681,
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an individual is responsible under similar
clrcunustances. Rallroad Co. v. Quigley, 21
How. 202, 210; Bank v. Graham, 100 U. S.
699, 702; Salt Lake City v. Holl'ster, 118 U.
S. 286, 201, ¢ Sup. Ct. Rep. 1055; Railwayr
Co. v. Harrls, 122 U. 8. 597, 608, T Sup. Ct.
Rep. 1256.

A corporation is doubtless liable, like an
individual, to make compensation for any
tort committed by an agent in the course of
his eruployment, although the. act is done
wantonly and recklessly, or agninst the ex-
press orders of the pringipal. Railroad Co.
v. Derby, 14 How. 468; Steamboat Co. v.
Brockett, 121 U. S. 637, 7 Sup. Ct. Rep. 1039;
Howe v. Newmarch, 12 Allen, 49; Ramsden
v. Railroad Co., 104 Mass. 117. A corpora-
tion may even be held liable for a libel, or a
malicious prosecution, by its agent within the
scope of his employment; and the malice
necessary to support either action, if proved
in the agent, may be imputed to the corpora-

tion. Railroad Co. v. Quigley, 21 How. 202, .

2i1; Salt Lake City v. Hollister, 118 U. 8.
236, 262, ¢ Sup. Ct. RRep. 1055; Reed v. Bank,
130 Mass. 443, 4435, and cases cited; Krule-
vitz v. Railroad Co., 140 Mass. 573, 5 N. E.
Rep. 500; McDermott v. Journal, 43 N. J.
Law, 488, and 44 N. J. Law, 430; Bank v.
Owston, 4 App. Cas. 270. But, as well ob-
served by Mr. Justice Field, now chief jus-
tice of Massachusetts: “The logical difticulty
of imputing the actual malice or fraud of an
agent to his principal is perhaps less when
the principal is a person than when it is a
corporation; still the foundation of the impu-
tation Is not that it is inferred that the prin-
cipal actually participated in the malice or
fraud, but, the act having been done for his
benelit by his agent acting within the scope
of his employment in his business, it is just
that he should be held responsible for it in
damages.” Lothrop v. Adams, 133 Mass. 471,
480, 481,

Though the principal is linble to make com--

pensation for a libel published or a malicious

prosecution instituted by his agent, he is not’
liable to be punished by exemplary damages’

for an intent in which he did not participate.
In Detroit Daily Post Co. v. McArthur. in
Eviston v. Cramer, and in Haines v. Schultz,
above cited, it was held that the publisher of
a newspaper, when sued for a libel published
therein by one of hix reporters without his
knowledge, was llable for compensitory dam-
ages only, and not for punitive damages, un-
less he approved or ratitied the publication;
and in Haines v. Schultz the supreme court of
New Jersey sald of punitive damages: ‘“The
right to award them rvests primarily upon the
single ground,—wrongful motive.” *“It is the
wronginl personal intention to injure that
calls forth the penalty. To this wrongful in-
tent knowledge is an essential prerequisite.”
“Ablgsence of all proof bearing on the essen-
tial question, to wit, defendant’s motive, can-
not be permitted to take the place of evi-
dence, without leading to a most dangerous

—
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extension of the doctrine respondeat supe-
rior.,” 30 N. J. Law, 484, 485, 14 Atl. Rep.
458, Whether a principal can be criminally
prosecuted for a libel published by his agent
without his participation is a question on
which the authorities are not agreed; and,
where it has been held that he can, it is ad-
mitted to be an anomaly in the criminal law.
Com. v. Morgan, 107 Mass. 199, 203; Reg. v.
Holbrook, 3 Q. B. Div. 60, 63, G4, 70, 4 Q. B.
Div. 42, 51, 60.

— No doubt, a corporation, like a natural per-
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son, may be held liable in exemplary or puni-
tive damages for the act of an agent withip

the scope of his employment, provided the“

criminal intent, necessary to warrant the im-
pusition of such damages, is brought home to
the corporation. Rallroad Co. v. Quigley,
Railway Co. v. Arms, and Railway Co. v.
Harris, above cited; Caldwell v. Steamboat

Co., 47 N. Y. 282; Bell v. Railway Co., 10 C. °

B. (N. 8)) 287, 4 Law T. (N. S.) 293,

Independently of this, in the case of a cor-
poration, as of an individual, if any wanton-
ness or mischief on the part of the agent,
acting within the scope of his employinent,
causes additional injury to the plaintiff in
body or mind, the principal is, of course, lia-
ble to make compensuation for the whole in-
jury suffered. Kennon v. Gilmer, 131 U. 8.
22, 1) Sup. Ct. Rep. 696; Meagher v. Driscoll,
99 Mass. 281, 285; Smith v. Holcomb, Id. 552;
Ilawes v. Knowles, 114 Mass. 518; Campbell
v. Car Co., 42 Fed. Rep. 484.

In the case at bar, the defendant's counsel
having admitted in open court ‘“that the ar-
rest of the plaintiff was wrongful, and that
lie was entitled to recover actual damages
therefor.” the jury were rightly instructed
that he wus entitled to a verdict which would
fully compensate him for the injuries sus-
talned, and that in compensating him the
jury were authorized to go Leyond hls out-
Iny in and about this suit, and to consider
the hunidlintion and outrage to which he had
been subjected by arresting him  publicly

without warrant and without cause, and by,

1the conduct of the conductor, such as his re-
i mark to the plaintifi’s wife.

But the court, going beyond this, distinctly
instructed the jury that, “after agreeing upon
the amount which will fully compensate the
plaintiff for nis outlay and injured feelings,”
they might ‘“add something by way of puni-
tive damages against the defendant, which is
sometimes called ‘smart money,’” if they
were “satisfied that the conductor’s conduct
was illegal, wunton, and oppressive.”

The jury were thus told, in the plainest
terms, that the corporation was responsible in
punitive damages for wantonuess and opproes-
sivn on the part of the conductor, altho:gh
not actually participated in by the corpora-
tion. This ruling appears to us to be in-on-
xistent with the principles above stated, un-
supported by any decision of this court, and
oppased to the preponderance of well-consid-
ored precedents.
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In Railroad Co. v. Derby, which was an ac-
tion by a puassenger against a railroad cor-
poration for a personal injury suffered
through the negligence of its servants. the
jury were instructed that “the damages, if
any were recoverable, are to be confined to
the direct and immedlate consequences of the
injury sustained;” and no exceptiopw was
taken to this instruction. 14 ¥ow. 470, 471.

In Railroad Co. v. Quigley, which was an
action against a rallroad corporation for a
libel published by its agents, the jury re-
turned a verdict for the plaintiff under an in-

" struction that “they are not restricted in giv-

ing damages to the actual positive injury
sustained by the plaintiff, but may give such
cxemplary damages, if any, as in their opin-
fon are called for and justitied, in view of all
the circumstances in this case, to render
reparation to the plaintiff, and act as an ade-
quate punishinent to the defendant.” This
court sct aside the verdict, because the in-
struction given to the jury did not accurately
define the measure of the defendant's liabil-
ity; and, speaking by Mr. Justice Campbell,
stated the rules applicable to the case in these
words: “For acts done by the agents of the
corporition, either in contractu or in delicto,
in the course of its business and of their em-
ployment, the corporation is responsible, as
uan individual is responsible under similar cir-
cumstances.” “Whenever the injury com-
plained of has been inflicted maliciously or
wantonly, and with circumstances of con-
tumely or indignity, the jury are not limited
to the ascertainment of a simple compensa-
tion for the wrong committed against the ag-
grieved person. But the malice spoken of in
this rule is not merely the doing of an un-
Iawful or injurious act. The word implies
that the act complained of was conceived
in the spirit of mischicf, or criminal indiffer-
cnce to civil obligations. Nothing of this
kind can be imputed to these defendants.”
21 How. 210, 213, 214,

In Railway Co. v. Arms, which was an ac-
tion against a railroad corporation, by a pas-
senger injured in a collision caused by the
negligence of the servants of the corporation,
the jury were instructed thus: *If you find
that the accident was caused by the gross
negligence of the defendant's servants con-
trolling the train, you may give to the plaintiff
punitive or exemplary damages.” This court,
speaking by Mr. Justice Davis, and approving
and applying the rule of exemplary damages, -
as stated in Quigley's Case, held that this
was a misdirection, and that the failure of
the employes to use tbe care that was re-
quired to aveid the accident, “whether called
“rross’ or Cordinary’ negligence, did not au-
thorize the jury to visit the company with
damages beyond the limit of compensation
for the injury actually inflicted. To do this,
tiaere must have been some willful miscon-
duct, or that entire want of care which would
raise the presumption of a conscious indiffer-
ence to consequences. Nothing of this kind
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cdit” be imputed to the persons in charge of
the train; and the court, therefore, misdi-
rected the jury.” 91 U. 8. 4935.

In Railway Co. v. Hariis, the railroad com-
pany, as the record showed, by an armed
force of several hundred men, ac¢ting as its
agents and eniployes, and organized and com-
manded by its vice president and assistant
general manager, attacked with deadly weap-
ons the agentg and employes of another com-
pany in possession of a railroad, and forcibly
drove them out, and in so doilng fired upon
and injured one of them, who thereupon
hrought an action against the corporation,
and recovered a verdict and judgment under
an inatruction that the jury *“were not lim-
ited to compensatory damages, but«could give
punitive or exemplary damages, if it was
found that the defendant acted with bad in-
tent, and in pursuance of an unlawful pur.
pose to forcibly take possession of the rail.
way occupied by the other company, and in
so doiug shot the plaintiff.” This court,

‘epeaking by Mr. Justice Harlan, quoted and

approved the rules laid down in Quigley's
dase, and affirmed the judgment, not hecause
uny evil intent on the part of the agents of
the dcfendant corporation could of ftself
make the corporation respousible for exem-
plary or punitive damages, but upon the sin-
«1e ground that the evidence clearly showed
that the corporation, by its governing officers,
participnted in and directel all that was
122 U. S. 610, 7 Sup. Ct.
Rep. 1236.

The president and genersl manager, or, in
his absence, the vice president in his place,
actually wielding the whole executive power
of the corporation, may well be treated as so
f:\i\g'epresentlng the corporation and jdenti-
fied with it that any wanton, malicious, or
oppressive intent of his, in doing wrongtul
acts in bebalf of the corporation to the in-
jury of others, may be treated as the intent
of the corporation ltsel§ but the conductor
of a train, or other subordinate agent or serv-
ant of a railroad corporution, occuples a very
different position, and is no more identified
with his principal, so as to affect the latter
with his own unlawful and eriminal intent,
than any agent or servant standing in a cor-
responding relation to natural persons carry-
ing on a manufactory, a mine, or a house of
trade or commerce.

The law applicable to this case has been

"found nowhere better stated than by Mr.

Justice Brayton, afterwards chief justice of
Rhode Island, in the earliest reported case
of the kind, in which a passcnger sued a rail-
road corporation for his wrongful expulsion
from a train by the conductor, and recovered
a verdict, but excepted to an instruction to
the jury that “punitive or vindictive dam-
ages, or smart money, were not to be allowed
as against the principal, unless the principal
participated in the wrongful act of the agent,
expressly or impliedly, by his conduct au-
thorizing it or approving it, either before or
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after it was committed.” This instruction
was held to be right, for the following ren-
sons: “In cases where punitive or exemplary
damages have been assessed, it has been
done, upon evidence of such willfuiness, reck-
lessness, or wickedness, on the part of the
party at fault, as amounted to criminality,
which for the good of society and warning
to the individual, ought to be punished. 1f
In such enses, ot in any case of a civil nature,
it Is the policy of the law to visit upon the
offender such exemplary daniages as will
operate as punishment, and teach the lesson
of caution to prevent a repetition of eriminal-
{ty, yet we do not see how such damages can
be allowed, where the principal is prosecuted
for the tortious act of his servant, unless
there is proof in the cause to implicate the
principal and make him particeps criminis of
No man should be punished
for that of which he is not guilty.” *“Where
the proof does not implicate the principal,
and, however wicked the servant may have
been, the principal neither expressly nor im-
pliedly authorizes or ratifies the act. and the
criminality of it is as much against him as
against any other member of society, we
think it is quite enough that he ghall be liable
in compensatory damages for the injury sus-
tuined in consequence of the wrongful act of
a person acting as his servant.” Hagan v.
Ratlroud Co., 3 R. 1. 88, 91.

The like view was expressed by the court
of appeals of New York, in an action brought
against a railroad corporation by a passcnger
for injuries suffered by the neglect of a
switchman, who was intoxicated at the time
of the accident. It was held that evidence
that the switchman was a man of intem-
perate habits, which was known to the agent
of the company having the power to employ
and discharge him and other subordinates,
was competent to support a claim for ex-
cmplary damages, but that a direction to the
jury in general terms that in awarding dam-
ages they might add to full compensation for
the injury “such sum for exemplary damages
as the case colis for, depending in a great
measure, of course, upon the conduct of the
defendant,” entitled the defendant to a new
trial; and Chief Justice Church, delivering
the unanimous judgment of the court, stated
the rule as follows: “For injuries by the
negligence of a servant while engaged in the
business of the master, within the scope of his
employment, the latter is liable for compen-
satory damages; but for such negligence,
however gross or culpable, he is not liable to
be punished in punitive damages unless he
ifs alsv chargeable with gross miscowiuet.
Such misconduct may be established by show-
ing that the act of the servant was author-
1zed or ratified, or that the master employed
or retained the servant, knowing that he was
incompetent, or, from bad habits, unfit for
the position he occupied. Something more
than ordinary negligence is requisite; it muxst
be reckless, and of a criminal nature, and
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clearly established. Corporations may incur
this linbility as well as private persons. If a
nlrond company, for instance, knowingly
and wantonly employs & drunken engineer
or gwitchman, or retains one after knowledge
of his babits i8 clearly brought home to the
company, or to & superintending agent au-
thorized to employ and discharge him, and in-
lury occurs by reason of such habits, the
company may and ought to be amenable
to the severest rule of dnmages; bug I am not
aware of any principle whic: perinits a jury
to award exeniplary damages in a case which
does not come up to this standard, or to
graduate the amount of such damages by
thelr views of the propriety of the conduct of
the defendant, unless such conduct is of the
character before specitied.” Cleghorn v.
Railroad Co., 56 N. Y. 44, 47, 48.

Similar decisions, denying upon like grounds
the liability of railroad companies and other
corporations, sought to be charged with puni-
tive damnges for the wanton ‘or oppressive
acts of their agents or servants, not partic-
ipated in or ratitted by the corporation,
have been made by the courts of New Jersey,
Pennsylvania. Delaware, Michigan, Wisoon-
sin, California, Louisiana, Alabama, Texas,
and West Virginia.

It must be admitted that there is a wide
divergence in the decisions of the state courts
upo:n  this question, and that corporations
have been held liable for such damages un-
der sindlar circuinstances in New Hamp-
shire, in Maine, and In many of the western
and southern states.  But of the three lead-
ing cases ou that side of the question. Hop-
kins v. Railroad Co., 36 N. H. 9, can hardly
be reconciled with the later decisions in Fay
v. I'arker, 53 N. 11. 342, and Bixby v. Dunlap,
56 N. H. 456; and in Goddard v. Railway Co.,
57 Maine, 202, 228, and Railway Co. v. Dunn,
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19 Ohis St. 162, 590. there were strong fis-
senting opinions. In many, if not most, of the
other cases, either corporations were put
upon different grounds in this respect from
other principals, or else the distinction be-
tween imputing to the corporation such
wrongfual act and intent as would render it
lable to make compensation to the person
injured, and imputing to the corporation the
Intent necessary to be established in order
to subject it to exemplary damages by way of
punishment, was overlooked or disregarded.

Most of the cases on both sides of the ques-
tion, not specifically cited above, are collected
in 1 Sedg. Dam. (8th Ed.) § 380.

In the case at bar, the plaintiff does not ap-
pear to have contended at the trial, or to
have introduced any evidence tending ‘to
show, that the conductor was known to the
defendant to be an unsuitable person in any
respect, or tbat the defendant in any’ way
participated in, approved, or ratitied his treat-
ment of the plaintiff; nor did the fustructions
given to the jury require them to be sati:lied
of any such fact before awarding punitive
damages; but the only fact which they were
required to fiud, in order to support a claim
for punitive damages against the corpora-
tion, was that the conductor's illegal conduct
was wanton and oppressive. IFor this error.
as we cannot know how much of the verdict
was intended by the jury as a compensation
for the plaintiff’s injury, and-how much by
way of punishing the corporation for an in-
tent in which it had no part, the judgment
must be reversed, and the case remanded to
the circuit court, with directions to set aside
the verdict, and to order a new trial.

Mr. Justice FIELD, Mr. Justice HARLAN,
and Mr. Justice LAMAR took no part in this
decision.
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GODDARD v. GRAND TRUNK RY. OF
CANADA.

(37 Me. 202.))
Supreme Judicial Court of Maine. 18G9.

Action against the Grand Trunk Railway of
Canada to recover damages for an assault
made on a passenger by a brakeman in defend-
aut's employment. There was a verdict for
plaintiff, to which defendant excepted.

G. F. Shepley, for plaintiff. P. Barnes, for
_defendant.

WALTON, J. Two questions are presented
| for our consideration: First, is the common
carrier of passengers responsible for the will-
ful misconduct of his servant? or, in other
words, if a passenger who has done nothing
to foyfelt his right to civil treatment, is as-
saulted and grossly insulted by one of the
carrier’s servants, can he look to the carrier
for redress? and, secondly, if he can, what is
the measure of relief which the law secures
to. him? These are questions that deeply
concern, not only the numerous railroad and
steamboat companies engaged in the trans-
portation of passengers, but also the whole
traveling public; and we have endeavored to
give them - that consideration which their
great importance has seemed to us to de-
mand.

1. Of the cavrler's liability. It appears In
evidence. that the plaintiff was a passenger
in the defendants’ railway car; that, on re-
quest. he surrendered his ticket to a brake-
man employed on the train, who, in the ab-
sence of the conductor, was authorized to
demand and receive it; that the brakeman
afterwards approached the plaintiff, and, in
language coarse, profane, and grossly insult-
ing, denied that he had either surrendered or
shown him his ticket; that the brakeman
called the plaintiff a liar, charged him with
attempting to avold the payment of his fare,
and with having done the same thing befor.,
and threatened to split his head open and
spill his brains right there on the spot; that
the brakeman stepped forward and placed
his foot upen the seat on which the plaintiff
was sitting, and, leaning over the plaintiff,
brought his fist close down to his face, and
shaking it violently, told him not to ylp, if
he did he would spot him, that he was a
damned liar, that he never handed him nis
ticket. that he did not believe he paid his
fare cither way; that this assault was con-
tinued some fifteen or twenty minutes, and
until the whistle sounded for the next sta-
tion: that there were several passengers
present in the car, some of whom were
Iadies, and that they were all strangers to
the plaintiff; that the plaintiff was at the
time in feeble health, and had been for
some timme undor the care of a physician, and
at the time of the assault wasg reclining lan-
guidly in his : -at; that he had neither said
nor done anything to provoke the assault;
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that, in fact, he had paid his fare, had receiv-
ed a ticket, and had surrendered it to this
very brakeman who delivered it to the con-
ductor only a few minutes before, by whom
it was afterwards produced and identified;
that the defendants were lmmediately noti-
fied of tl'e misconduct of the brakeman, but,
instead of discharging him, retained him in
his place; that the brakeman was still in
the defendants’ employ when the case was
tried and was present in court during the
trial, but was not called as a witness, and no
attempt was made to justify or excuse his
conduct.

Upon this evidence the defendants contend
that they are not liable, because, as they say,
the brakeman’s assault upon the plaintiff
was willful and malicious, and was not di-
rectly nor impliedly authorized by them.
They say the substance of the whole case {s
this, that ‘“the master is not responsible as a
trespasser, unless by direct or implied au-
thority to the servant, he consents to the un-
lawful act.” -

The fallacy of this argument, when applied
to the common carrier of passengers, consists
In not discriminating between the obligation
which he is under to his passenger, and the
duty which he owes a stranger. It may be
true that if the carrier's servant willfully
and maliciously assaults a stranger, the mas-
ter will not be liable; but the law is other-
wise when he assaults one of his master's
passengers. The carrier’s obligation is to
carry his passenger safely and properly, and
to treat him respectfully, and if he intrusts
the performance of this duty to his servants,
the law holds him responsible for the man-
rer in which they execute the trust. The
law seems to be now well settled that they,
carrier is obliged to protect his passenger !'
from violence and insult, from whatever/
source arising. He is not regarded as an in“
surer of his passenger’s safety against every
possible source of danger; but he is bound to -
use all such reasonable precautions as human
judgment and foresight are capable of, to
make his passonger's journey safe and com-
fortable. He must not only protect his pas-
senger against the violence and insults of
strangers and co-passengers, but a fortiori,
against the violence and insults of his own -
servants. If this duty to the passenger is
Lot performed, if this protection is not fur- -
nished, but on the contrary, the passenger is
assaulted and insulted, through the negli-
gence or the willful misconduct of the car-
rier’s servant, the carrier is necessarily re- /"
sponsible. ,

And it seems to us it would be cause of
profound regret if the law were otherwise.
The carrier selects his own servants and can
discharge them when he pleases, and it ’s
but reasonable that he should be responsible
for the mannper in which they execute their
trust. To thelr care and fidelity are intrust-
ed the lives and limbs and comfort and con-
venience of the whole traveling public, and ft
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is certainly as important that these servants
should be trustworthy as it is that they
should be competent. It is not sufficient that
they are capable of doing well, if In fact
they chocse to do ill; that they can be as
polite as a Clestertield, if, in their inter-
course with the passengers, they choose to
be coarse, brutal, and profane. The best se-
curity the traveler can have that these serv-
ants will be selected with care, is to, hold
those by whom the selection is made réspon-

This liability of the master is very clearly
expressed in a recent case in Massachusetts.
The court say, that wherever there is a con-
tract between the master and another per- |
con, the master is responsible for the acts of
his servant in executing that contract, al-
though the act is fraudulent and done with- ‘
out his consent. Howe v. Newmarch, 12 Al-
len, 55 (paragraph nearest the bottom of the
page). And Messrs. Angell and Ames, in
their work on Corporations ({8th Ed.) p. 404,
§ 388), say: “A distinction exists as to the,

of its servant toward one to whom the corpo4
ration owes no duty except such as each citi-

(llability of a corporation for the willtul tort]

. zen owes to every other; and that toward'

one who has entered into some peculiar con-
tract with the corporation by which this duty |
is Increased; thus it has been held that a |
railroad corporation is liable for the willful
tort of its servants whereby a passenger on
the train is injured.”

In Brand v. Railroad Co., 8 Barb. 36GS, the
court say, a passenger on board a stage-coach
or railroad-car, and a person on foot in the
street, do not stand in the same relation to
the carrier. Toward the one the liability of
the carrier springs froumi a contract, ex-
press or implied, and upheld by an adequate .
consideration. Toward the otker he js under !
no obligation but that of justice and humani- |
ty. Hence a passenger, who is injured by a |
servant of the carrier, may have a right of [

I

action agalnst him when one not a passen-
ger, for a similar injury, would not.

In Movure v. Railroad Co., 4 Gray, 465, the !
plaintitf was forcibly put out of a car for not
giving up his ticket or paying his fare, when
in fact he had already surrendered his ticket i
to some one employed on the train. The de-
fendants insisted that they were not respon-
sible for the misconduct of the conductor;
and further, that an action for an assault
would not lie against a corporation. But the
court held otherwise, and the plaintiff recov-
ered,

In Seymour v. Greenwood, 7 Hurl. & N.
354, the plaintiff was assaulted and taken
out of the defendant's omnibus by one .of
his servants. The defendant insisted that
he was not liable, because it did not appear
that he authorized or sanctioned the act of
the servant. But it was held in the ex-
<hequer chamber, atirming the judgment of
the exchequer court, that the jury did right
in returning a veraict for the plaintiff,
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In Railroad Co. v. Finney, 10 Wis. 388, the
plaintiff was unlawfully put out of a car Ly
the conductor. After stating that it was in-
sisted, by the counsel for the railroad, that
in no case could a cause of action arise
against the principal for the willful miscon-
duct of the agent, thg court went on to say,
that after a careful examination of the posi-
tion, they were satisfled it was not correct;
that where the misconduct of the agent
causes a breach of the principal’s contract,
he will be liable whether such misconduct
be willful or merely negligent.

In Railroad Co. v. Vaadiver, 42 Pa. 8t. 363,
a passenger received injuries, of which he
died, by being thrown from the platform of
a railroad car because he refused to pay his
fare or show his ticket, he averring he had
bought one but could not find it. The evi-
dence showed he was partially intoxicated.
It was urged In defense that if the passen-
ger's death was the result of force and vio-
lence, and not the result of negligence, then
(such force and violence being the act of the
agents alone without any command or order
of the company) the company was not re-
sponsible therefor. But the court held oth-
erwise. ‘“A railway company,” sald the
court, “selects its own agents at its own
pleasure, and it is bound to employ none
except capable, ‘prudent, and humane meun.

" In the present case the company and its

agents were all liable for the injury done to
the deceased.”

In Weed v. Rallroad Co., 17 N. Y. 362, the
jury found specially that the act of the serv-
ant by which the plaintiff was injured, was
willful. The court held the willfulness of
the act did not defeat the plaintiff’s right to
lcok to the railroad company for redress.

In Railroad Co. v. Derby, 14 How. 46S,
where the servant of a railroad company

| took an engine and run it over the road for
. his own gratification, npt only without con-

sent, but contrary to express orders, the su-

. preme ccurt of the United States held that

the railroad company was responsible.
In Railway Co. v. Hinds, 53 Pa. St. 512, a

. passenger's arm was broken in a fight bLe-

tween some drunken persons that force:d
their way into the car at a station near an
agricultural fair, and the company was heid
responsible, because the conductor went on
collecting fares, and did not stop the train
and expel the rioters, or demonstrate, by an
earnest effort, that it was lmpossiblg to dou
80.

In Flint v. Transportation Co., 34 Conn.
554, where the plaintiff was Injured by the
discharge of a gun dropped by some soldiers

.engaged in a scuflle, the court held that pas-

senger carriers are bound to exercise the ut-
most vigilance and care to guard those they
transport from violence from whatever
source arising; and the plaintiff recovered a
verdict for $10,000.

In Landreaux v. Bell, 5 La. O. 8. 275, the
court say, that carriers are responsible for
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the misconduct of their servants toward pas-
sengers to the same extent as for their mis-
conduct in regard to merchandise committed
to their care; that no satisfactory distinction
can be drawn between the two cases.
© In Chamberlain v. Chandler, 3 Mason, 242,
. Judge Story declared ig language strong and
emphatic, that a passenger’s contract enti-
tles him to respectful treatment; and he ex-
pressed the hope that every violation of this
right would be visited, in the shape of dam-
ages, with its appropriate punishment.

In Nieto v. Clark, 1 Cliff. 145, where the
steward of the ship assaulted and grossly in-
sulted a female passenger, Judge Clifford de-
clares, in language equally emphatic, that
the contract of all passengers entitles themn
to respectful treatment and protection
against rudeness and every wanton interfer-
ence with their persons from all those in
charge of the ship; that the conduct of the
steward disqualified him for his situation,
and justified the master in immediately dis-
charging him, although the vessel was then
in a forelgn port. And we have his authori-
ty for saying that he has recently examined
the question with care, in a case pending
in the Rhode Island district, where the clerk
of a steamboat unjustitiably assaulted and
maltreated a passenger, and that he enter-
tains no doubt of the carrier’s llability to
compensate the passenger for the injury thus
1eceived, whether the carrier previously au-
thorized or subsequently ratified the assault
or not. A report of the case will soon be
published. See 3 CIiff.

And a recent and well-considered case In
Maryland (published since this case has been
pending LUefore the law court, and very much
like it in all respects), fully sustains this

. View of the law. Rallroad Co. v. Blocher,
127 Md. 277,

The grounds of the carrier’s liability may
be brienly stated thus:

The law requires the common carrier of
passengers to exercise the highest degree of
care that human judgment and foresight are
capable of, to make his passenger’s journey
safe. Whoever engages in the business {m-
pliedly promises that his passenger shall
have this degree of care. In other words,
the carrier is conclusively presumed to have
promised to do what, under the circumstan-
ces, the law requires him to do. We say
conclusively presumed, for the law will not
allow the carrier by notice or special con-

tract even to deprive his passenger of this -

degree of care. If the passenger does not
have such care, but on the contrary is un-
lawfully assaulted and insulted by one of the

very persons to whom his conveyance is in-.

trusted, the carrier’s implied promise is bro-
ken, and his legal duty is left unperformed,
and he is necessarily responsible to the pas-
senger for the damages lie thereby sustains.
The passenger’s remedy may be either in
assumpsit or tort, at his election. In the
one case, he relies upon a breach of the
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carrier’'s common-law duty in support of his
action; in the other, upon a breach of his
implied promise. The form of the action is
important omly upon the question of dam-
ages. In_gctions of assumpsit, the damages
are generally limited to compensation. In
actions of tort, the jury _are allowed greater
latmnd in plopel (ﬂ\(’h may give ex-
emplary damages.

II..We now come to the second branch uf
the Case. What | af_ relief
which the law secures to the injured party;
or, in other words, can he recover exemplary
damages? We hold that he can. 'The right
of the jury to give exemplary damages for
injuries wantouly. recklessly, or maliciously
Inflicted, 18 as old as the right of trial by,
jury itself; and is not, as many seem to su
pose, an innovation upcn the rules of th
common law. It was settled in England
more than a century ago.

In 1763, Lord Chief Justice Pratt (after-
wards Earl of Camden), with whom the oth-
er judges concurred, declared that the jury
had done right in giving exemplary damages.
Huckle v. Money, 2 Wils. 205.°

In gnother case the same learned judge

declared with emphasis, that damages are .

designed not only as a satisfaction to the in-
Jured person, but likewise as a punishment
to the guilty. b Camp Lives Chan. (Am-
Ed.) p. 214.

In 1814, the doctrine of punitive damagens
was stringently applied in a case where the
defendant, in a state of intoxicaticn, forced
himself into the plaintiff’s company, and in-
solently persisted in hunting upon his
grounds. The plaintiff recovered a verdict
for five hundred pounds, the full amount of
his ad damnum, and the court refused to
set it aside. Mr: Justice Heath remarked
in shis case that he remembered a case where
the jury gave five hundred pounds for mere-
ly knocking a man's hat off, and the court
refused a new trial. It goes, said he, to pre-
vent the practice of dueling, if juries are
permitted to punish insult by exemplary
damages. Merest v. Harvey, 5 Taunt. 442,
See, also, to the same effect, Sears v. Lyon,
2 Starkle, 317 (decided in 1818).

In 1844, Lord Chief Baron Pollock said, that
in actions for malicious injuries, juries had
always been allowed to give what are called
vindictive damages. Doe v. Filliter, 13 Mees.
& W. 50.

In 1858, in an action of trespass for tak-
ing personal property on a fraudulent bill
of sale, the defendant’s counsel contended
that it was not a case for the application
of the doctrine of exemplary damages; but
the court held otherwise. No doubt, said
Pollock, C. B,, it was a case in which vin-
dictive damages might be given, Thomas v,
Harris. 3 IIurl. & N. 961

In 1860, in an action for willful negligence,
the defendant contended that the plaintiff's
declaration was too defective to entitle hinr
to exemplary damages; but the court held
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otherwise; and the judge who tried the case
remarked that he was glad the court bhad
come to the conclusion that it was competent
for the jury to give exemplary damages, for
he thought the defendant had acted with a
high hand. Emblen v. Myers, 6 Hurl. & N.
54, .

“Damages exemplary,” is now a familiar
title “in the best English law reports. Sce
6 Hurl. & N. 969.

It was the firmness with which Lord Cam-
den (then Chief Justice Pratt) maintained and
enforced the right of the jury to punish with
exemplary damages the agents of I.ord Hal-
ifax (then secretary of state) for the illegal
arrest of the publishers of the North Briton,
that made him so immensely popular in Eng-
land. Nearly or quite twenty of those cases
appear to have been tried before him, in all
of which enormous damages were given, and
in not one of them was the verdict set aside.
In one of the cases a verdict for a thousand
pounds was returned for a mere nominal fm-
prisonment at the house of the officer mak-
ing the arrest, and the court refused to set it
aside. Beardmore v. Carrington, 2 Wils.
244,

“After this,” says Lord Campbell, in his
Lives of the Chancellors,
idol of the nation. Grim representations of,
him laid down the law from sign-posts, many
busts and prints of him were sold not only
in the streets of the metropolis, but in the
provincial towns; a fine portrait of him, by
Sir Joshua Reynolds, with the flattering in-
scription, ‘in honor of the zealous asserter
of English liberty by law,” was placed in
the guildhall of the city of London; ad-
dresses of thanks to him poured in from all
quarters; and one of the sights of London,
which foreigners went to see, was the great
Lord Chief Justice Pratt.” ’

In this country, perbaps Lord Camden is
better known as one of the able English
statesmen who 80 eloquently defended the
American colonies against the unjust claim
of the mother country to tax them. Lord Camp-
bell says some portions of his speeches upon
that subject are still in the mouths of school-
boys. But in England his immense popularity
originated in his tirm and vigorous enforce-
ment of the doctrine of exemplary damages.
And we cannot discover that theé Tegality of
his rulings in this particular was ever seri-
ously called In question. On the contrary,
we find it admitted by his political opponents
that he was a profound jurist and an able and
upright judge. His stringent enforcement of
the right of the jury to punish flagrant
wrongs with exemplary damages, arrested
not e¢nly great abuses then existing, but it
has had a salutary intluence ever since. It
won for him the title of the ‘asserter of
English liberty by law.”

In this country the right of the jury to

give exemplary damages has been much dis- |

cussed. It seems to bave been first opposed
by Mr. Therou Metealf (afterwards reporter

“he became the |
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and judge of the supreme court of Massachu-
setts), 1n an article published in 3 Am. Jur.

7, in 1830. The substance of this article
was afterwards inserted in a note to Mr.
Greenleaf’'s work on Evidence. Mr, Sedg-
wick, in his work on Damages, took the op-
posite view, and sustained his position by
the citation of numerous authorities. Protess-
or Greenleaf replied in an article iny 9
Bost. Law Rep. 529. Mr. Sedgwick rejoined
in the same periodical (volume 10, 9. 49).
Essays on different sides of the question
were also published in 3 Am. Law Mag. N.
S. 537, and 4 Am. Law Mag. N. 8. 61. But
notwithstanding this formidable opposition,
tbe doctrine triumphed, and must be regard-
ed as now too firmly established to be shuken
by anything short of legislative enactients.
In fact the decisions of the courts are nearly
unanimous in its favor.

In a case in the supreme court of the
United States, Mr. Justice Grier, in delivering
the opinion of the court, says, it is a well-
established principle of the common law, that
in all actions for torts the jury may inflict
what are called punitive or exemplary dam-
ages, having In view the enormity of the
offense rather than the measure of compensa-
tion to the plaintiff. “We are aware,” the
judge continues, ‘“‘that the propriety of this
doctrine has been questioned by some writers;
but if repeated judicial decisions- for more
than a century are to be received as the
best exposition of what the law is, the ques-
tlon will not admit of argument.” Day" v.
Woodworth, 13 How. 363.

In a case in North Carolina, the court refer
to the note in Professor Greenleaf’s work on
Evidence, ana say that it is very clearly wrong
with respect to the authorities; and in their
judgment wrong on principle; that it is fortu-
nate that while juries endeavor to give ample
compensation for the injury actually received,
they are also allowed such full discretion as
to make verdicts to deter others from fla-
grant violations of social duty. And the
same court hold that the wealth of the-de-
fendant is a proper circumstance to be weigh-
ed by the jury, because a thousand dollars
may be a less punishment to one man than
a hundred dollars to another. In one case
the same court sustained a verdict which in
terms assessed the actual damages at §100,
and the exemplary damages at $1,000. 7The
court held it was a good verdict for $1,100.
Perdlcton v. Davis, 1 Jones (N. C.) US; Me-
Aulay v. Birkhead, 13 Ired. 28; Gilreath v.
Allen, 10 Ired. 67.

In fact, Professor Greenleaf Is himself an
authority for the doctrine of exemplary dam-
ages. Speaking of the action for assault and
battery, he says the jury are not contined to
the mere corporal injury, but may consider the
malice of the defendant, the insulting char-
acter of his conduct, the rank in life of the
several parties. and all the circumstances of
the outrage, and thereupon award such ex-
cmplary damages as the circumstances may
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in their judgment require. 2 Greenl. Ev. § 89.

But if the great weight of Professor Green-
leaf’s authority were to be regarded as op-
posed to the doctrine, we have, on the other
hand, the great weight of Chancellor Kent's
opinion in favor of it. He says, surely this
is the true and salutary doctrine. And after
reviewing the English cases, he continues by
saying it cannot be necessary to multiply in-
stances of its application; that it is too well
settled in practice, and too valuable in prin-
ciple to be called in question. Tillotson v.
Cheetham, 3 Johns. 56, 64.

This brief review of the doctrine of ex-
emplary damages is not so much for the pur-
pose of establishing its existence, as to cor-
rect the erroneous impression which some
members of the legal profession still seem to
entertain, that it {8 a modern invention, not
sanctioned by the rules of the common law.
We think every candid-minded person must
admit that it is no new doctrine; that its ex-
istence as a fundamental rule of the common
law has been recognized in England for more
than a century; that it has been there strin-
gently enforced under circumstances which
would not have allowed it to pass-unchal-
lenged, if any pretext could have been found
for doubting its validity; and that in this
country, notwithstanding an early and- vig-
orous opposition, it has steadily progressed,
and that the decisions of the courts are now
nearly unanimous in its favor. It was sanc-
tioned in this state, after a careful and full
review of the authorities, in Pike v. Dilling,
48 Me. 539, and cannot now be regarded as
an open question.

"~ But it is said that if the doctrine of ex-
emplary damages mu :
tablished in suits cgainst natural” persons
for their own ~wiliftul and mallcious torts, it
ought not to be appited to corporations for
the torts of their servants, especially where
the tort is committed by a servant of so low
a grade as a brakeman on a railway train,
and the tortious act was not directly nor im-
pliedly authorized nor ratified by the corpora-
tion; and several cases are cited by the defend-
ants’ counsel, in which the courts seem to
have taken this view of the law; but we
have carefully examined these cases, and in
none of them was there any evidence that the
servant acted wantonly or maliciously; they
were simply cases of mistaken duty; and
what these same courts would have done if

a case of such gross and outrageous insult had |

been before them, ag is now before us, it is
impossible to say; Land long experience has
shown that nothing is more dangerous than
to rely upon the abstract reasoning of courts,
when the cases.before them did not call for
the application of the doctrines which their
reasoning is intended to establish.7

We have given to this objection much con-
gideration, as it was our duty to do, for the
presiding judge declined to instruct the jury
that if the acts and words of the defendants’
servant were not directly nor impliedly au-
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thorized nor ratified by the defendant. the
plaintiff could not recover exemplary dam-
ages. {gVe confess that it seems to us that
there is no class of cases where the doctrine
of exemplary damages can be nore Denefi-
cially applied than to railroad “¢orporations
in their capacity of common carriérs of pas-
sengers; and it might as well not be applied
to them at all as to limit its application to
cases where the servant is direcdy or Im-
pliedly commanded by the corporation to
maltreat and insult a passenger, or to cases
where such an act is directly or Implied-
ly ratified; for no such cases will ever oc:
cur. A corporation is an imaginary being.
It has no mind but the mind of its servants’;
| it has no voice but the voice of its servants;
and it has no hands with which to act but
' the hands of its servants. All its schemes off
|‘ mischief, as well as its schemes of public en-

terprise, are conceived by human minds and
’ executed by human hands; and these minds
and hands are its servants’ minds and hands.
All attempts, therefore, to distinguish be-
tween the guilt of the servant and the guilt
of the corporation; or the malice of the serv-
ant and the malice of the corporation; or the
punishiment of the servant and the punish-
ment of the corporation, is sheer nonsense;
and only tends to confuse the mind and con-
found the judgment. Neither guilt, malice,
nor suffering is predicable of this ideal ex-
istence, called a corporation. And yet under
cover of its name and authority, there is in
fact a8 much wickedness, and as much that
is deserving of punishment, as can be found
anywlhere else. And since these ldeal exist-
, ences can neither be hung, imprisoned. whip-
ped, or put in the stocks,—since in fact no
corrective influence can be brought to bear
upon them except that of pecuniary loss,—it
does seem to us that the doctrine of exem-
-.plary damages is more bencficial In its ap-
: plication to them, than in its application to-
. natural persons. If those who are in the
{ habit of thinking that it is a terrible hard-
! ship to punish an innocent corporation for-
the wickedness of its agents and servants,
will for a moment reflect upon the absurdity
of their own thoughts, their anxiety will be:
cured. Careful engineers can be selected
who will not run their trains into open draws;:
and careful baggage men can be secured,
who will not handle and smash trunks and
band-boxes as is now the universal custom;
and conductors and brakemen can be had
who will not assault and insult passengers;
and if the courts will only let the verdicts
of upright and intelligent juries alone, and
let the doctrine of exemplary damages have
its legitimate influence, we predict these
great and growing evils will be very much
lessened, if not entirely cured. There is but
one vulnerable point about these ideal exist-
ences, called corporations; and that is, the
pocket of the monied power that is concealed
behind them; and if that is reached they will
! wince. When it is thoroughly understood
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that it is not profitable to employ careless
and indifferent agents, or reckless and inso-
lent servants, better men will take their pla-
ces, and not before.

It Is our judgment, therefore, that actlons
against corporations, for the willful and ma-
licious acts of their agents and servants in
executing the business of the corporaticn,
should not form exceptions to the rule allow-
ing exemplary damages. On the contrary,
we think this is the very class of cases, of
all others, where it will do the most good,
and where it is most needed. And in this
conclusfon we are sustained by several of the
ablest courts in the country.

In a case in Mississippl, the plaintiff was
carried four hundred yards beyond the sta-
tion where he had told the conductor he
wished to stop; and he requested the con-
ductor to run the train back, but the conduct-
or refused, and told the plaintiff to get off
the train or he would carry him to the next
station. The plaintiff got off and walked
back, carrying his valise in his hand. The
plaintiff testified that the conductor’s manner
toward him was insolent, and the defendants
having refused to discharge him, the jury re-
turned a verdict for four thousand five hun-
dred dollars, and the court refused to set it
aside. They said the right of the jury to
protect the public by punitive aamages, and
thus prevent these great public blessings
from being converted into the most danger-
ous nuisances, was conclusively settled; and
they hoped the verdict would have a salu-
tary influence upon their future management.
Rallroad Co. v. Hurst, 36 Miss. 6GO.

In New Hampshire, in an action against
this identical road, where, through gross
carelessness, there was a collision of the
passenger train with a freight train, and the
plaintif was thereby injured, the judge at
nisi prius instructed the jury that it was a
proper case for exemplary damages; and the
full court sustained the ruling, saying it
was a subject in which all the traveling pub-
lic were deeply interested; that railroads had
practically monopolized the transportation
of passengers on all the principal lines of
travel, and there ought to be no lax adminis-
tration of the law in such cases; and that it
would be difficult to suggest a cage more loud-
ly calling for an exemplary verdict. (If mere
carelessness, however gross, calls loudly for
an exemplary verdict, what shall be said of
an injury that is willful and grossly insult-
ing? Hopkins v. Railroad Co., 36 N. H. 9.

Judge Redfield, in his very able and useful
work on Railways, expresses the opinion
that there is quite as much necessity for
holding these companles liable to exemplary
damages as thelr agents. He says it is diffi-
cult to perceive why a passenger, who suffers
indignity and insult from the conductor of
a train, should be compelled to show an ac-
tual ratification of the act, in order to sub-
ject the company to exemplary damages. 2
Redf. R. R. 231, note. But if such a ratifi-
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cation is necessary, he thinks the corpora-
tion, which is a mere legal entity, inappre
ciable to sense, should be regarded as always
present in the person of its servant, and as
directing and ratifying the servant's acts
within the scope of his employment, and thus
be made responsible for his willful miscon-
duct. 1 Redf. R. R. 515 et seq.

And in a recent case in Maryland (publish-
ed since this case has been pending before
the law court), a case in all respects very
similar to the one we are now considering,
the presiding judge was requested to instruct
the jury that the plaintiff was not entitled
to recover vindictive or punitive damages
from the defendants, unless they expressly
or impliedly participated in the tortious act,
authorizing it before or approving it after it
was committed; but the presiding justice
refused so to instruct the jury, and the full
court held that the request was properly re-
jected; that it was settled that where the
injury for which compensation in damages
is sought, is accompanied by force or malice,
the injured party is entitled to recover exem-
plary damages. Railroad Co. v. Blocher,t?'(
Mada. 277. . :

But the defendants say that the damages
awarded by the jury are excessive, and they
move to have the verdict set aside and a
new trial granted for that reason. That the
verdict in this case is highly punitive, and
was so designed by the jury, cannot be doubt-
ed; but by whose judgment is it to be meas-
ured to determine whether or not it is ex-
cessive? What standard shall be used? It
is a case of wanton insult and Injury to
the plaintiff’'s character, and feelings of self-
respect, and the damages can be measured
by no property standard. It is a case where
the judgment will be very much influenced
by the estimation in which character. self-
respect, and freedom from insult are held.
To those who set a very low value on char-
acter, and think that pride and self-respect
exist only to become objects of ridicule and
sport, the damages will undoubtedly be con-
sidered excessive., 1t would not be strange
if some such persons, measuring the sensibil-
ities of others by their own low standard,
should view this verdict with envy, and re-
gret that somebody will not assault and in-
sult them, if such is to be the standard of
compensation. While others, who feel that
character and self-respect are above all price,
more valuable than life itself even, will re-
gard the verdict as none too large. We re-
peat, therefore, that it is a case where men's

- judgments will be likely to differ. And sup-

pose the court is of opinion that the dam-
ages in this case are greater, much greater
even, than they would have awarded. does
it therefore follow that the judgimnment of the
court i® to be substituted for that of the
jury? By no means. It is the wisdom of the
law to suppose that the judgment of the jury
is more likely to be right than the judgment
of the court, for it is to the former and not

J
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to the latter that the duty of estimating dam-
ages is confided. Unless the damages are so
large as to satisfy the court that the verdict
was not the result of an honest exercise of
Judgment, they have no right to set it aside.
A careful examination of the case fails to
satisfy us that the jury acted dishonestly, or
that they made any mistake in their appli-
cation of the doctrine of exemplary dama-
ges. We have no doubt that the highly puni-
tive character of their verdict is owing to
the fact that, after Jackson's misconduct was
known to the defendants, they still retained
him in their service. The jury undoubtedly
felt that it was due to the plaintiff, and due

to every other traveller upon that road, to |
have him instantly discharged; and that to '

retain him in his place, and thus shield and

protect him against the protestation of the

plaintiff, made to the servant himself at the

time or the assault, that he would lose his

place, was a practical ratification and ap-
proval of the servant's conduct, and would
be so understood by him and by every other
servant on the road.

And when we consider the violent, long-
continued, and grossly insulting character of
the assault; that it was made upon a per-
son in feeble health, and was accompanied
by language so coarse, profane, and brutal;
that so far as appears it was wholly unpro-
voked; we confess we are amazed at the con-
duct of the defendants in pot instantly dis-
charging Jackson. Thus to shield and pro-
tect him in his insolence, deeply implicated
them in his guilt. It was such inditference
to the treatment the plaintiff had received,
such indifference to the treatment that other
tiavelers might receive, such indifference to
the evil influence which such an example
would have upon the servants of this and
other lines of public travel, that we are not
prepared to say the jury acted unwisely in
making their verdict bighly punitive. We
cannot help feeling that if we should inter-
fere and set it aside, our action would be
most unfortunate and detrimental to the pub-
lic interests. On the contrary, if we allow it
to stand, we cannot doubt that its influence
will be salutary.

risk they incur when they retain in their
service servants known to be reckless, ill-
mannered, and unfit for their places. And it
will encourage those who may suffer insult

and violence at the hands of such servants, |
not to retaliate or attempt to become their |
own avengers, as is too often done, but to .

trust to the law and to the courts of jus-
tice, for the redress of their grievances.

ing, and your redress shall surely come, and
in such measure as will not add insult to
Your previous injury.

On the whole, we cannot doubt that it is

best for all concerned that this verdict be
allowed to stand.
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We see nothing in the rulings or charge of
the presiding judge, of which the defendants
can justly complain. And there is nothing
to satisfy us that the jury were prejudiced
or unduly biased; or that they made any
mistake either as to the facts or the law.
Our conclusion, therefore, is, that the excep-
tions and motion must be overruled.

Motion and exceptions overruled.

APPLETON, C. J. and DICKERSON,
BARROWS, and DANFORTH, JJ., concurred.

TAPLEY, I, did not concur upon the ques-
tion of damages, and gave his opinion as tol-
lows:

In so much of the opinion of Mr. Justice
WALTON. as determines the question of the
liability of the defendants to answer in dam-
ages for the acts of the brakeman Jackson I
concur; but I do not concur in sustaining the
rulings of the court at the trial of the cause
fixing the rule of damage for the jury; and I
regard it so clearly wrong in principle, in-
equitable and unjust in practice, and 8o en-
tirely wanting in precedent, that my duty re-
l quires something more than a silent dissent.

So much of the opinion as discusses the
right of a jury to give in civil actions puni-
tive damages, I do not propose now to re-
view or express any opinion of or concerning,
but it is to the application of the rule made
in this case by the justice presiding at the
trial of the cause. The rulings upon this
matter are happily so clearly expressed and
positive in terms, that no reasonable doubt
concerning the proposition involved in them
can be entertained. If by poesibility any
doubt could have arisen concerning them, the
opinion he bas druwn in the case sets them
at rest.

The case shows that ‘“on the subject of
damages the presiding justice instructed the
jury as follows: If the plaintiff has proved
his case so that he is entitled to recover
some damages, the question arises how much.
That is a question which you must deter-
mine, being guided by the rules of law as I
shall state them to you. Imn the first place,
the plaintiff is entitled to such damages as
he has actually suffered, and in estimating
the amount, you will not be limited to what
i he has lost in dollars and cents. In fact,
i there is no evidence that he has suffered pe-
cuniarily to any extent. You are to cousider
the injury to his feelings, his wounded pride,
i his wounded self-respect, his mental pain
i and suftering, occasioned by the assault, and

the feeling of degradation that necessarily
| resulted from it. There are few men proba-
l
|
|

bly that would not rather suffer a severe
pecuniary loss than a personal and insulting
assault. Hence if one man should spit in
auother’s face in publie, the jury would not
be limited to ten cents damages on the
ground that that sum would pay him for
wiashing hisx face. A man’s feelings, self-re-
| spect, and pride of charvacter are as much un-
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der the protection of the law in such case as
his property. And in estimating the dam-
ages for a personal assault attended with
opprobrious and insulting language, the jury
have a right to ccusider the character and
standing of the person assaulted, and the in-
jury to his feelings, as well as the injury to
his person, and then to give him such dam-
ages as, in view of all the circumstances,
will be a just compensation for the injury
actually suffered. This amount must be left,
in every case, to the sound judgment and
discretion of the jury.”

Pausing at this point of the instructions,
we shall notice that they embrace all the el-
ements of compensatory damages recognized
by ceurts of the most liberal views in these
matters; and embrace elements which many
courts denominate exemplary; and they are
stated in so clear and concise a manner, and
accompanied by so forcible an illustration,
that bhad they stopped at this point the plain-
tiff might well have expected his verdict to
cover the utmost his injuries would war-
rant. With the rule thus far I am content,

" although carrying it to the very verge and
utmost limit of precedent. I call attention
to it at this point to show that the jury had,
‘at this time, instructions which covered all
the tangible and intangible elements of as-
sessment in such cases. Instructions which
if adhered to and followed by the jury re-
store him to the condition in which the as-
saulting party found him, so far as money
can do it. Under these instructions he is to
be made whole in the eyes of the law, just
as if the injury had not been done; in every
particular compensated so far as money can
do it; what is done bevond is not to com-
pensate, it is not to meet mere speculative or
intangible injuries, is not to give him any-
thing due him, for he has his full desert.
These elements reach everything he, as an
individual, can claim by reason of any in-
fringement of his riglits.

These instructions having been given, 8o
full, clear, and liberal, the presiding judge
proceeds to give the next element of damage,
which has not for its basis any injury, inva-
sion of right or privilege, discomfort, incon-
venience, or indeed anything relating to the
plaintiff, or anything in which he has any in-
terest above that possessed by every other
member of the community. It is not act or
deed, word or menace,—these have all been
adjusted; but it is mere motive, thought, in-
terest, and secret desire. Being evil, mor-
ally wrong, somebody must be punished for
their existence, and the judge says:

‘“There is also another important rule of
law bearing upon the question of damages.
If the injury was wanton, malicious, com-
mitted in retkless and willful disregard of
<he rights of the injured party, the law al-
‘ows the jury to give what is called punitory
or exemplary damages. It blends the inter-
e¢sts of the injured party with those of the
public, and permits the jury not only to give

AV DAM.

L)&k

DAMAGES. 33

damages sufficient to compensate the plain-
tiff, but also to punish the defendants. I
feel it my duty, however, to say, that you
ought to be very cautious in the application
of this rule. The law does not require you
to give exemplary damages in any case, and
where the damages which the plaintiff is en-
titled to recover in order to compensate him
for the injury he has actually suffered is
sufficient to punish the defendants, and serve
as a'warning and example to others, the jury
ought not to give more. But if they think
it is not enough, then the law allows them
to add such further sum as will make it
enough for that purpose. But they should
be careful in fixing the amount not to allow
more than is just and reasonable, and not
to allow their judgment to be swerved by
their passions. Defendants’ counsel request-
ed the presiding judge to instruct the jury,
that the plaintiff is not entitled to recover
against the defendant company, any greater
damages than he might against Jackson
himself, for the same cause of action upon
similar evidence. Upon which request the
presiding judge stated to the Jjury: I de-
cline to give you such imstruction. I have
endeavored to give you the correct rules by
which the damages, if any, are to be as-
sessed in this ecase; and I think you cannot
rightfully be required to enter into .84 con-
sideration of the damages which a party not
now before the eourt, and has not therefore
had an opportunity to be heard, ought to
pay, and then measure the damages in this
case which has been heard, by those which
you think ought to be just in another which
has not been heard; we will endeavor to de-
cide this case right now, and when Jackson's
case comes before ugy if it ever aoes, we will
endeavor to decide that right.

“Defendants’ counsel further requested the
presiding judge to instruct the jury, that if
the jury find that the acts and words of
Jackson were not directly nor impliedly au-
thorized, nor ratified by the defendants, then
the plaintiff i{s not in any event entitled to
recover vindictive damages against the de-
fendants, nor damages in the nature of
smart-money, which request was not com-
plied with, the presiding judge having al-
ready instructed the jury upon what state
of facts the plaintiff would be entitled to
such damages.”

I have copied all the instructions ‘“on the
subject of damages.” It will be seen that
these latter instructions are substantially
that the jury baving given full compensa-
tory damages, may give others in their dis-
cretion to punish these defendants for the
wanton, willful, and malicious act of their
brakeman in assaulting a passenger, al-
though they neither directly nor impliedly au-
thorized or ratified the act.

This proposition must be sustained, If at
all, upon one of two grounds; elther that it
is competent to punish ope man for the crim-
inal intent of another, or that the malice of



34

the brakeman in this case was that of the de-
fendant corporation.

A brief notice of some of the authorities
touching the liability of the master for the
acts of his servant will, I think, show the
ground of liability, the reason for the rule,
and exhibit a marked distinction between the
ordinary case of master and servant and the
case at bar.

In 2 Dane, Abr. c. 59, art. 2, it is said:
“The master is not liable for the willful,
voluntary, or furious act of his servant.”
“If my servant distrain a horse lawfully by
my order, and then use him, this conversion
is his act, and trover lies against him; for
my order extends only to distraining the
horse, and not to using him; this is his own
act.”

“Nor ig the imaster bound for the volun-
tary acts of his servants; for if he be bound,
servants may ruin their masters by willful
acts; nor are willful acts, wrongs author-
ized by their masters.”

“If I order my servant to do what is law-
ful, and he does more, he only is liable; it
is his own act, otherwise he might ruin me,
and in such case there can be no express or
implied command from me for what he does
beyond his orders; and whenever the ques-
tion is how far the master is liable for his
servant’s acts, the material inquiry must be,
how far he expressly or impliedly author-
ized it.”

“The master is liable for the negligent act
of his servant, but not for his willful wrong;
is liable in ‘trover; for which rule several
reasons may be given: (1) A willful wrong
is the servant’'s own act. (2) To allow him

by his willful tortious act to bind his master !
and subject him to damgges, would be to al- |

low servants a power to ruin their masters.
(:3) In such cases there i8 no command from
the master expressed or implied to do a will-
ful wrong.”

In 4 Bac. Abr, tit. “Master and Servant,”
it is said: “The master must also answer
for torts, and injuries done by his servant
in the execution of his authority. But
though a master is answerable for damages
cecasioned by the negligence or unskillful-
ness of his servant acting in the execution of
his orders, yet he is not answerable in tres-
pass for the willful act of his servant done
in his absence, and without his direction or
assent.”

Chancellor Kent says: “The master I8 on-
ly answerable for the fraud of his servant
while he is acting in his business, and not
for fraudulent or tortious acts, or misconduct
in those things which do not concern his duty
to his master, and which when he commits,
he steps out of the course of his service.
But it was considered in McManus v.
Cricket, 1 East, 106, to be a question of great
concern and of much doubt and uncertainty,
whether the master was answerable in dam-
ages for an injury willfully committed by
Lis servant while in the performance of his
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master's business, without the direction or
assent of the master. The court of K. B.
went into an examination of all the authori-
ties, and after much discussion and great
consideration, with a view to put the ques-
tion at rest, it was decided that the master
was not liable in trespass for the willful act
of his servant in driving his master's car-
riage against another, without his master's
direction or assent. The court considered
that when the servant quitted sight of the
object for which he was employed, and with-
out having in view his master’s orders, pur-
sued the object which his own malice sug-
gested, he no longer acted in pursuance of
the authority given him, and it was deemed
so far a willful abandonment of his master's
business. This case has received the sanc-
tion of the supreme court of Massachusetts

: and New York, on the ground that there was

no authority from the master express or im-
plied, and the servant in that act was not in
the employment of his master.”

In Wright v. Whcox, 19 Wend. 343, Cowen,
J., who gave the opinion of the court, says:
“If the act was willful, the master is no more
liable than if his servant had committed any-
other assault and battery. All the cases
agree that a man is not linble for the willful
mischief of his servant, though he be at the
time in other respects engaged ifn the service
of the former.” After citing several cases
he adds: ‘“Why is a master chargeable for
the act of his servant? Because what a man
does by another he does by himself. The act
is not within the scope of his agency.” He
says: ‘‘The authorities deny that when the

. servant willfully drives over the man, he is

in his master's business. They held it a de-
parture, and going into the servant’s own in-
dependent business.”

In Turnpike Co. v. Vanderbilt, 1 Hill, 480,
case of a collision of stenmboats, the su-
preme court held that if the collision was
willful on the part of the defendant’s serv-
ant, the defendant was not liable, referring
to Wright v. Wilcox. The case afterwand
went to the court of appeals (2 Com. 47
where the doctrine appllied in the supreme
court was sanctioned; and it was further
held that the corporation was not liable, al-
though the willful act producing the injury
was authorized and sanctioned by the presi-
dent and general agent thereof; because a
general or special agent, when he commits or
orders a willful trespass to be committed,
acts without the scope of his authority.

In Hibbard v. Railroad Co., 15 N. Y. 435,
which was ‘“an action against the corpora-

; tion for ejecting a passenger from the cars,

who, having once exhibited his ticket, re-
fused 8o to do when again requested by the
conductor,” Brown, J., in giving his opinion
says, speaking of a requested instruction
concerning damages, ‘“‘the object of the re-
quest was, that the court should discriminate
between those acts of the company’'s agent
done in the execution of its directions, and’
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those done in the excess of its instructions
and without authority or approbation. This
I think should have been done. The plaintiff
may have been injured by the use of unnec-
essary force to effect what the company had
a right to do. The conductor and those who
aided him are not the company. They are
its agents and servants, and, whatever tor-
tious acts they commit by its direction, it is
responsible for and no other. This is upon
the principle that what one does by another
he does by himself. For injuries resulting
from the carelessness of the servant in the
performance of his master’s business the lat-
ter is liable. But for the willful acts of the
servant the master is not responsible, be-
cause such willful acts are a departure from
the master’s business;” and cites the case of
Wright v. Wilcox, and cases there cited.

In the same, case Comstock, J., says: “If
the conductor bhad no right to eject the plain-
tiff from the train after he had complied with
the request and produced the ticket, then I
do not see upon what principle the defendants
can be made liable for the wrong. The reg-
ulation and instructions to the conductor, as
we have said, were lawful, and they did not
in their terms or construction profess to jus-
tify the trespass and eviction. The result is,
the wrong was done without any authority,
and, theretore, that those who actually did it
are alone unanswerable.” “If he mistook the
authority conferred upon him both when he
committed the trespass and when he was ex-
amined as a witness, it cannot alter the law
or change the rights of the parties. His own
mistake as to the extent of his powers cannot
make the railroad company liable for acts not
in fact authorized.” These cases are all cited
in a subsequent case. Weed v. Ralilroad Co.,.
17 N. Y. 362. o

The rule is thus stated in Story, Ag. § 456:
“But although the principal is liable for the
torts and negligence of his agents, yet we are
to understand the doctrine with its just limi-
tations, that the tort or negligence occurs in
the course of the agency. For the principal
is not liable for the torts or negligences of
his agent in matters beyond the scope of the
agency unless he has subsequentiy adopted
them for his use or benefit. Hence it is that
the principal is never liable for the unauthor-
ized, the willful, or the malicious act or tres-
pass of his agent.”

Mr. Hilllard, in his work on Torts, says:
“In general, a master is liable for the fault
or negligence of his gervant; but not for his
willful wrong or trespass. The injury must
arise in the course of the execution of some
service lawful in itself, but negligently or un-
gkillfully performed, and not be a wanton vio-
lation of law by the servant, although occu-
pled about the business of his employer.” Hil.
Torts, c. 40.

In Parsons v. Winchell, § Cush. 592, Met-
calt, J., says: ‘“‘But the act of a servant is
not the act of a master even in legal intend-
ment or effect unless the master personally di-
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rects or subsequently adopts it. In other cas-
es, he is liable for the acts of his servant
when liable at all, not as if the act were done
by himself, but because the law makes him
answerable therefor. He is liable, says Lord
Kenyon, ‘to malke compensation for the dam-
age consequential for his employing of an un-
skillful or negligent servant.’” 1 East, 108.

Of this latter class of cases, Story says:
“In every such case the principal holds out
his agent as competent and fit to be trusted;
and thereby, in effect, he warrants his fidelity
and good conduct in all the matters of the
agency.” Story, Ag. § 452.

In Southwick v. Estes, 7 Cush. 385, Dewey,
J., instructed the jury “that if the act of the
servant were not done negligently but willful-
ly with the Intention of disregarding the di-
rections of the master, he would not be re-
sponsible therefor.” This instruction was held
correct, and the case of McManus v. Crickett
was cited by the court.

In Railroad Co. v. Langley, 21 How. 202,
Mr. Justice Campbell in delivering the opin-
fon of the court says, “the result of the cases
is that fot acts done by the agents of a corpo-
ration either in contractu or in delicto in the
course of its business and of their employ-
ment, the corporation is responsible as an in-
dividual is responsible under similar circum-
stances.”

In Weed v. Railroad Co., 17 N. Y. 362, this
rule was invoked to relieve the defendants
from the consequences of the willful act of the
conductor in the detention of a train whereby a
passenger was made sick and suffered perma-
nent injury in her health. Strong, J., in deliv-
ering the opinion of the court says: “The de-
fendants insist that they are not liable for the
willful act of the conductor followed by such
a result; and they invoke, in support of their
position, the rule, well sustained by principle
and authority, that a master is not liable for
a willful trespass of his servant.” He then
proceeds to say: “It is important, therefore,
to inquire whether that.rule extends to a case
like the present, and for that purpose to con-
sider the basis on which it I8 founded. The
reason of the rule clearly appears by the cas-
es in which it has been declared and applied.”
He then examines many of the cases where
the rule has been stated and applied, and cites
also Story, Ag. § 456, and then says: “All
the cases on the subject, 8o far as I have ob-
served, agree in regard to the principle of the
rule, and also in limiting the rule to that prin-
ciple. For acts of an agent within his au-
thority, the principal is liable, but not for
willful acts without his authority.” Raijlroad
Co. v. Derby, 14 How. 4G8. He then proceeds,
in reference to the case then under considera-
tion, to say: “In the light of this examina-
tion of the class of cases which has been con-
sidered, it cannot fail to be seen that there
is an important difference between those cas-
es and the one before the court. The former
are cases of willful, unauthorized, wrongful
acts by agents, unapproved by their princi-
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pals, occasioning damage, but which do not
involve nor work any omission or violation
of duty by their principals to the persons in-
jured; wrongs by the agents only with which
the principals are not legally connected. In
the present case, by means of the wrongful,
willful detention by the conductor, the obli-
gation assumed by the defendants, to carry
the wife with proper speed to her destination,
was broken. The real wrong to the wife in
this case, and from which the damage pro-
ceeded, was the not carrying her in a reason-
able time to Aspinwall as the defendants had
undertaken to do, and this was a wrong of
the defendants unless the law excused them
for their delay on account of the misconduct
of their agent.” In the conclusion of his dis-
cussion he says, the rule of law, relied on by
the defendants to sustain their position, is in-
applicable to the case, and that it makes no
difference whether the act was willful or neg-
ligent as to the liability of the defendants for
a nonfulfillment of their contract. ¥rom an
examination of these authorities, I think it
will be found that the principal is liable for
the act of his agent in three classes of cases:

I. Where the act is done by the previous
command of the principal, or is subsequently
ratified or adopted by him.

This command may appear from proof of
specific directions, or implied from the circum-
stances of the case.

II. Where the agent negligently, unskillful-
ly or otherwise improperly performs the du-.
ties pertaining to his employment.

III. Where the act of the agent has caused
the breach of a contract, or prevented the pel-
formance of an obligation due from, and ex-
isting between, the principal and a third per-
son.

The liabilitv. in the first class of cases, rests
solely upon the maxim, “Qui facit per alium
facit per se;” and in no other cases is he liable
as an actor, but in those cases where he has
commanded the act or subsequently ratified it,
which is regarded in law as a previous com-
mand.

The authorities, ancient and modern, are be-
lieved to be uniform upon this proposition, and
wherever a llability attaches for an unauthor-
ized act, it is founded upon some other rea-
son.

In the second class the agent is held out as
competent and fit to be trusted (by the prin-
cipal), and he, in effect, warrants his fidelity
and good conduct in all the matters of the
agency; by reason of this, as Lord Kenyon
says, he becomes liable *‘to make compensa-
tion for the damage consequential for his em-
ploying of an unskillful or negligent servant.”
As to whether this warranty covers the williful
tortious acts of the agent while engaged in and
about the master's business, the authorities do
not all agree. Some hold that as soon as the
act becomes a willful trespass, the master is
no longer liable; others hold that for acts done
in the course of his employment the master
is responsible whatever may be the animus of
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the actor. . A review of the authorities, touch-
ing this question, will be found in the case of
Railroad Co. v. Baum, 26 Ind.

The liability, in the third class of cases,
rests not upon the lawfulness or unlawful-
ness of the act done by the agent, but as
grounded upon the failure of the principal
to perform a contract or fulfill an obligation
with the party injured. In this class of
cases it matters not whether the act be a
‘“willful trespass” or not; whether it was
done in the course of the employment of the
servant is immaterial; if the act produces
the breach of the contract, or causes a fail-
ure to fulfill the existing obligation, the la-
bility to answer attaches. The gravamen of
the charge is not that the agent has done
this or that act, but that the principal has
not fulfilled his agreement.

That the case at bar comes within this
class of cases I think there can be no doubt,
and the liability of the defendants is well
placed upon tbose grounds, by Mr. Justice
WALTON, and could be sustained upon no
other.

In the light of these authorities and de-
cisions, ancient and modern, emanating from
courts of the highest jurisdiction, character,
and ability, what is the true rule of dam-
ages in the case at bar? Or, putting the
question in a more pertinent form, were the
defendants liable to punitory damages, such
as “is sufficient to punish the defendants
and serve as a warning and example to
others.”

If the act of Jackson was a willful, wan-
ton, and malicious trespass upon his part,
and was neither directly nor implledly au-
thorized or ratified by the defendants, the
¢t was nelther in fact nor legal intendment
the act of the defendants. This is quite
clear from reason and authority. Although
it may be one which devolved upon them a
liability, it is in no sense their act; so that,
if ordinarily the malice of the acting agent
was 80 inseparably connected with the act
that it would attach to the principal, nolens
volens, in those cases where, by legal in-
tendment, it was his, the principal’s act, in
this case it would not, it being neither in
act or legal intendment the act of the de-
fendants.

The requested Instruction clearly present-
cd the proposition that unless the act was
authorized directly or impliedly, or subse-
quently ratified by the defendants, they
could not be chargeable with the motive and
intent of the actor. This was refused and
the rule left, that, regardless of authoriza-
tion or ratification, they might be punished
for the willful, wanton, and malicious acts
of Jackson.

The ruling, it is apparent, extends to cases
not within the first class, and the result of
placing it in either of the other classes is to
punish one for the malice of another. To
relieve the case from this difficulty an ef-
fort is made to make corporativns an excep-
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tion to the rule, although all the authorities,
whether found in elementary treatises or
Judicial decisions, place them upon the same
footing. The idea put forward seems to be,
that the servant is the corporation. In order,
however, that the position may certainly
stand as it is made, and the argument pro-
ceed upon no erroneous deductions of mine,
I quote: “A corporation is an imaginary be-
ing. It has no mind but the mind of its
servants; it has no voice but the voice of
its servants, and it has no hands with which
to act but the hands of its servants. All its
schemes of mischief. as well as its schemes
of public enterprise, are conceived by hu-
man minds and executed by human hands,
and those minds and hands are its minds
and hands. All attempts, therefore, to dis-
tinguish between the guilt of the servant
and the guilt of the corporation; or the
malice of the servant and the malice of the
corporation; or the punishment of the serv-
ant and the punishiment of the corporation is
‘sheer nonsense,” and only tends to confuse
the mind and confound the judgment.”

In relation to this proposition oue inquiry
may be made, viz.: Have these servants no
“minds,” no ‘‘hands,” and no “schemes” ex-
cept those of the corporation? Are all their
schemes, all their acts, and all the emana-
tions of their minds those of the corporation?
If they have any other, shail the corpora-
tion be punished for them?

Does not the argument attach a respon-
sibility to the corporation for all the acts of
a person in its employ? If it does not,
where is the dividing line? It is all, or part.
What part? This is the question which law-
writers and judges have been answering for
many years, and whether, in the estimation
of any, it be or not “sheer nonsense,” they
have distinguished between those acts of
the agent for which the corporation is, and
those for which it is not liable.

“What its “voice” commands, what {ts
“hands” do, and the “schemes’ which it ex-
ecutes, it should be and is leld responsible
for, whether done by direct or implied au-
thority or subsequently ratified by them;
and when they do this in wanton and will-
ful disregard of the rights of others, they
may, under the law as now administered,
be punished by punitive damages.

But when the ‘“voice” which speaks, and
the “hand” which executes, is not that of
the prineipal, however wanton, willful, and
malicious it may be, the “stones,” even, “cry
out” against inflicting upon him a punish-
ment therefor, and the more wanton and
malicious the act, the more horrible is the
doctrine. )

Corporations are but aggregated individ-
uals acting through the agency of man.
They may consist of a single individual, or
more, and they are no more ideal beings
when thus acting than the individual thus
acting. For certain acts the individual.
though not manually engaged in it, is held
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responsible. For the same acts the body of
individuals, denominated a corporation, are
held responsible. The principal and agent,
in both cases, are separate and independent
Leings. Agents presuppose a principal,—
somebody to act for. Somebody whose or-
ders they are to execute, and somebody for
whom they are to perform service; some-
body who is answerable to them, and who
may be answerable for the acts done under
their direction. Mr. Justice Brown, in Hib-
bard v. Railroad Co., before cited, says, '‘The
conductor and those who alded him are not
the company; they are its agents and serv-
ants.” If the employee and servant is the
corporation, in fact or legal intendment, it
does not act through agents. Its acts arc
all the direct acts of principals without the
fntervention of any other power, and it car-
ries us back to a responsibility for all the
acts of a person employed by a corporation,
whether those acts have any relation to his
particular employment or not, a proposition
too absurd and monstrous in its results to be
entertained at all. Mr. Justice Campbell, in
giving the opinion of the supreme court of
the United States, in the case before cited
(21 How. 202), says, the result of the cases is
that for acts done in the course of its busi-
ness and of their employment ‘“the corpora-
tion is responsible, as an individual is re-
sponsible, under similar circumstances.”

I, therefore, come to the conclusion that if
liable at all to be punished for the malice
of Jackson, it must be upon some other
ground than their legal identity with hiw,
and that in no sense can his malice be said
to be their malice; and there seems to be
strong indications in the charge of the pre-
siding judge, that he, at that time, placed it
upon no such grounds. The defendants, in
view of this assumption by the plaintiff, “re-
quested the presiding judge to instruct the
jury that the plaintiff is not entitled to re-
cover against the defendant company any.
greater damages than he might recover
against Jackson himself, for the same cause
of action upon similar evidence.” This in-
struction the court declined to give, and re-
marked to the jury, “I think you cannot
rightfully be required to enter into a consid-
eration of the damages which a party, not
now before the court, and has not, therefore,
had an opportunity to be heard, ought to pay,
and then measure the damages in this case
which has been heard by those which you
think might be just in another case which
bas not been heard. We will endeavor to
decide this case right now, and when Jack-
fon's case comes before us, if it ever does,
we will endeavor to decide that right.”

I think the argument is very strong from
this remark, that it was not the malice and
ill-will of Jackson that was designed to be
punished. for he says his case has not been
heard. The court say, substantially, we
know not what excuses or justification he
may offer when heard, if ever, “and when
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his case comes before us, if ever it does, we
will endeavor to decide that right.” One
would suppose that it was some ‘“wanton,
malicious act, committed in reckless and will-
ful disregard of the rights of the injured par-
ty,” by these defendants that was to receive
such punishment as should “serve a warning
and example to others,” and not such an act
done by Jackson. 'TChe argument would seem
to proceed and say Jackson, for his act, may
deserve on2 punishment, and those defend-
ants, for their acts, may deserve another;
and I cannot well forbear the inquiry here,
if there is not here some evidence of an “at-
tempt to distinguish between the guilt of
the servant and the guilt of the corporation;
or the malice of the servant, and the malice
of the corporation; or the punishment of the
servant, and the punicshment of the corpora-
tion*' Was it here that ‘*‘sheer nonsense”
was enacted, and ‘*‘the mind confused,” and
the “judgment confounded”?

If it was the malicious act of the defend-
ants that was to be punished, the enormity
of Jackson’s wrong had indeed nothing to do
with it. If it was the malicious wrong of
Jackson that was to be punished, why should
a party, innocent of all wrong in the matter,
be punished more than the wrong-doer him-
self. If he was the corporation, why would
not all the acts of extenuation and justifica-
tion surrounding him be also the acts of the
corporation, and be proper elements to be
considered In graduating or fixing the pen-
alty? How could his case come before us, if
he was the corporation? Would it be to be
punished for the act of the corporation?

If we hold both guilty and both liable, it
must be founded upon the idea of two actors,
and that the employee is not only the corpo-
ration but somebody else, and the nonentity
of agent becomes itself a nonentity, and in-
stead of a mere imaginary thing which swal-
lows up and extinguishes all the relations of
principal and agent, and renders any attempt
to distinguish between them *“sheer non-
sense,’”” we do have two distinct, independent,
accountable subjects, susceptible of being
brought before the courts to answer and be
punished, and we are not left to the ldeal ac-
tion of punishing an ideal existence. Again;
if the actor is brought before the court and
punished, would he be punished for the act
of the corporation or his own act? for the
malice of the corporation, or his own malice?
1f imprisoned, should we say the corporation
was imprisoned?

If not, and he is (a8 undoubtedly he may
be) called to answer for an assault, and pun-
ished for an assault, when we come to fix the
punishment, do we not distinguish betwecen
his guilt and the guilt of the corporation, his
malice and the malice of the corporation?
And when the rule is required that we pun-
ish him in the same manner and to the same
extent as the corporation, should we not reply
very much as did the presiding judge at the
trial? 1 think there can be no two opinions
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about the matter, and that there Is manifestly
a distinction between the two, and that there
are two to distinguish between, and that
when the act is authorized by any previous
command or subsequent adoption, it is not,
and cannot in the nature of things be made
the act of another than the actor. Laws may
be made making others responsible therefor,
but it is the act of him who does .it, and not
of him who neither does nor authorizes it;
and no amount of judicial legislation or re-
finement can make it 80; as before remarked,
it is not possible in the nature of things.

Again, if this servant is the corporation,
what becomes of the law regulating the lia-
bility of the principal for an injury received
by an employee while in the business of the
corporation. It is held, that if the injury
was produced by the carelessness or negl{-
gence of the master or corporation, they must
respond in damages; but if produced by the
act of a fellow-servant, they are not liable.
Is not here a distinction recognized between
the guilt of -the servant and the guilt of the
corporation? Is not here a manifest distinc-
tion noted and acted upon between the serv-
ant and corporation? If the servant is the
corporation, it is the act of the corporation
when done by the fellow-servant. But these
cases say, no. You assume the risks arising
from the acts of your fellow-servants, but
not the acts of your principal, the corpora-
tion; when the corporation is negligent you
may recover, but when it is the servant, you
cannot. Again, I ask, how can this be, if the
servant is the corporation? This new idea,
it appears to me, has in it more of ingenuity
than logic or substance; it is altogether ideal,
and if it finds place in the law, it will be
among Its flctions.

The learned judge then adds, “And it might
as well not be applied to them at all, as to
limit its application to cases where the serv-
ant i8 directly and specially directed by the
corporation to maltreat and insult a passcn-
ger, or to cases where such an act is direetly
and specifically ratified; for no such cases
will ever occur.” The instruction requested
and refused, used the term directly or “im-
pliedly,” and with this sentence so amended,
I have simply to say, that if po such case
ever does occur, there is no occasion, right,
or propriety in inflicting the punishment. If
the act is neither directly nor impliedly author-
ized or ratified, there is in it no wantonness,
no malice, and no ill-will toward the person
injured, and no public wrong by them done
to be redressed or atoned for. Repentance
with them is absolutely impossible. The ar-
gument is simply this: if we do not punish
you when you do not directly or impliedly
authorize or adopt a wrong, we shall never
have an opportunity, for you never will thus
authorize or adopt one. The argument is
clearly stated by the learned judge., and I
leave it as he left it, remarking, that if the
end to be attained is thie punishment of rail-
road cerporations whether guilty or innocent,
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the rule requiring them first to be guilty of
wrong had better be abolished.

That the learned judge meant to state his
argument thus, is, I think, apparent from the
remark which immediately follows: ‘*‘that if
those who are in the habit of thinking that
it is a terrible hardship to punish an inno-
cent corporation for the wickedness of its
agents and servants, will for a moment reflect
upon the absurdity of their own thoughts,
their anxjety will be cured.”

In Railroad Co. v. Baum, 26 Ind. 70, the
court say: “Nor will sound policy maintain
the application of a rule to railways or cor-
porations on this subject, which shall not be
alike applied to others, as has been intimated
in some quarters. The suggestion is not fit
to be made, much less sanctioned, in any tri-
bunal pretending to adminisier justice impar-
tially."” .

In apother case it is said: ‘“The law lays
down the same rule for all, and we cannot
make a different rule in the case of a serv-
ant of a rallway company and an ordinary
tradesman;”’ “and, therefore, treating Phil-
lips as the servant, the company are not lia-
ble for his tortious act any more than other
individuals would be.” Roe v. Railroad Co.,
7 Eng. Law & Eq. 547.

With the criticism (if it be entitled to that
appellation) of the opinion upon railroads and
their manpagement I have, in the position I
now occupy, no occasion to deal. My duty
I consider performed, and best performed,
when I have endeavored to ascertain the law
as it is, and apply it to causes as they are
presented, rather than in making rules for
any real or supposed grievances. The law-
nmaking power is ample to afford the neces-
sary means of redress where none now ex-
ists; and did these great and growing evils
really exist, we might reasonably expect to
tind the law-makers, the people, those who
must suffer by their existence, exerctsing
their corrective powers.

If the evil is not suflicient to induce the
sufferers to provide a remedy, it will hardly
Justify the judiciary in leaving the clear path
of the duty of expounding the law, and as-
suming the powers and responsibilities of
law-makers. Perhaps there has been no one
thing that has introduced into the law =so
much confusion and embarrassment as the
engrafting policy of courts; adding here a lit-
tle and there a little, till the original is cover-
ed with these judicial excrescences; and not
unfrequently the jewel is lost in its surround-
ings of dross.

The plaintiff, in the printed brief of his ar-
gument presented in this case, says: °‘If,
therefore, an individual master, perhaps per-
sonally innocent of positive evil intent is
liable to punishment by exemplary damages
for the malice of his servant, for a much
stronger reason ought a soulless corporation
to be responsible for the wicked and wanton
acts of its sole representative.”

In my judgment, if the premise were right
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in this proposition, there is no reason why
the conclusion is not right. But I know
of no case where the master, innocent of all
wrong upon his own part, has been held to be
liable to punishment for tue malice of his
servant. It is only where he has been a par-
ticipator in some manner in the wantonness
and malice displayed in the act, and it is
his own wanton and malicious act that is
then punished. The plaintiff says further:
“Besides, If corporations cannot be reached
in exemplary damages for the malice of
their servants, they escape entirely, and thus
stand infinitely Dbetter than citizens who are
liable in punitory damages, not only for their
own personal acts, which latter it is obvious
a corporation can never be guilty of in the
strict sense.” If citizens were liable in puni-
tory damages for the malice of their servants,
in nowise participated in by themselves, the
conclusion that corporations would stand bet-
ter than citizens, if they escaped a punish-
ment for the malice of thelr servants, is irre-
sistible; but again I say, I know of no law,
authority, or reason for lholding an innocent
citizen to punishment for the malice of his
servant or agent. It is quite as much as
one can reconcile with just accountability to
hold him to compensate for injuries malic-
jously inflicted in the course of his employ-
ment, without adding punishment.

The theory of punitive damages is the in-
fliction of a punishment for an offense com-
mitted. It presupposes the existence of a
moral wrong, an infraction of the moral code;
a wrong in which the community has some
interest in the redress, and in securing im-
munity from in the future. It presupposes
also an offender, and designs to punish that
offender. To punish one not an offender is
against the whole theory, policy, and practice
of the law and its administrators. “It is
better that ten guilty men should escape than
one innocent man should suffer.” Before the
smallest fine can be inflicted, evidence, leav-
ing no reasonable doubt of the guilt of the
party to be thus punished, must be adduced.
Evidence that he possessed the evil intent,
wicked and depraved spirit; that it was he
that was regardless of social duty. The idea
of punishing one who is not particeps criminis
in the wrong done is so entirely devoid of
the first principles and fundamental elements
of law, that it can never find place among the
rules of action in an intelligent and virtuous
community, There i{s no parallel, for it is
in the administration of the law, and courts
of the highest repute have, whenever the
question has arisen, declared it unsound in
principle and inequitable in practice.

In Hagan v. Railroad Co., 3 R. I 188,
Broughton, J., in delivering the opinion of
the court says: “In cases where punitive
or exemplary damages have been assessed,
it has been done upon evidence of such will-
fulness, recklessness, or wickedness on the
part of the party at fault as amounted to
criminality, which for the good of society and
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security to the individual ought to be pun-
ished. 1If, in such cases, or in any case of
a civil nature, it is the policy of the law to
visit upon the offender such exemplary dam-
ages as will operate as a punishment, and
teach the lesson of caution to prevent repeti-
tion of such criminality, yet we do not see
how such damages can be allowed, when a
principal i8 prosecuted for the tortious act
of a servant, unless there is proof in the case
to implicate the principal, and make him
particeps criminis of his agent’'s act. No
man shall be punished for that of which he
is not guilty. Cases may arise in which
the principal i8 deeply implicated in the serv-
ant’'s guilt or fault,—cases in which the con-
duct of the principal is such as to amount
to a ratification. 1In all such cases. the prin-
cipal is particeps criminis, if not the princi-
pal offender; and whatever damages might
properly be visited upon him who commits
the act, might be very properly inflicted upon
him who thus criminally participates in it.
But where the proof does not implicate the
principal, and however wicked the servant
may have been, the principal neither express-
ly nor impliedly authorizes or ratifies the act,
and the criminality of it is as much against
him as against any other member of society,
we think it I8 quite enough that he shall be
liable in compensatory damages for the injury
sustained in consequence of the wrung of a
person acting as his servant.”

In Railroad v. Finney, 10 Wis. 388, which
was a case for putting a passenger off the
cars before reaching the end of the route to
which his ticket entitled him, the court be-
low instructed the jury that “in this®cas:,
if you find the complaint sustained by evi-
dence, you may give such damages as shall
compensate the plaintiff for his loss by the
act of the defendant, and also such exempla-
ry damages as you may find proper under
the circumstances.” The defendants request-
ed an instruction “that they should give the
plaintiff such damages only as would com-
Pensate him for his loss by reason of putting
off the cars; that they could not give vindictive
or punitory damages, called smart-money.” This
instruction was refused. The court, in giv-
ing their opinlon, say: “The judge improp-
erly refused to instruct the jury as requested
by defendants’ counsel, that the plaintiff was
only entitled to recover such sum as would
compensate him for his actual loss by being
put off the cars, and that he was not entitled
to vindictive damages or smart-money. If
it be admitted that the action of the con-
ductor in expelling the plaintiff from the cars
was willful and malicious, or 8o grossly neg-
ligent. oppresive, or insulting as to bring the
case within the rule authorizing exemplary

damages, if the suit had been brought against -

him; yet there was not one word of testi-
mony offered showing., or tending to show,
that such conduct on his part was either pre-

viously directed, or subsequently ratified or |

adapted by the company; although they may
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be liable in this action to Iindemnify the
plaintiff for the actual loss or damage which
he sustained by reason of the misconduct of
the conductor, because it occasioned a breach
of their duty or obligation to carry him from
Madison to Edgerton. Still it does not fol-
low that they may be visited with damages
by way of punishment, without proof that
they directed the act, or subsequently con-
firmed it. Defendants are not to be visited
with damages by way of punishinent, with-
out proof that they directed the act to be
done, or subsequently conftirmed it. Such
damages are given by way of punishing the
malice or oppression, and are graduated by
the intent of the party committing the wrong.
But how can such damages be assessed
against a principal with such intent? Sure-
ly they cannot be. But in an action against
the principal for the act of the agent, how
can the question of their assessment be prop-
erly submitted to the jury when there is no
evidence conneeting the principal with such
intent on the part of the agent? Clearly it
cannot.” The damages in this case were
$175, and the judgment of the court below
was reversed.

Turner v. Railroad Co., 34 Cal. 594, was
an action for unlawfully ejecting the plaintiff
from a car by the conductor. The court be-
low ruled “that the injury, if committed, and
if a willful one on the part of the defendants
in their servant the conductor, and accom-
panied by malice or such acts as in their
nature tended to show a purpose of resent-
ment or ill-will, or a disposition to degrade
the plaintiff. entitled her to what is called
exemplary damages.” After some comment,
and citing Story, Ag. § 456, 19 Wend. 343.
and 14 How. 486, before referred to, the
court say: ‘““I'ested by these principles, it is
obvious that in this case the defendant was
not liable for any malicious and wanton con-
duct of the conductor. If liable at all, its
liability must be confined to the actual dam-
ages which the plaintiff suffered. To render
the defendant liable to punitive damages, it
was incumbent on the plaintiff to show that
the act complained of was done with the
authority either express or implied of the
defendant, or was subsequently adopted by
the company.” “If her expulsion resulted
from the malice of the conductor, or was ac-
companied by violence or personal indignity,
the conductor alone Is responsible for such
damages as she may be entitled to for this
cause beyond the actual damages resulting
from her exclusion from the car, unless as
before stated the company expressly or tacit-

Iy participated in the malice and violent con-
duct of the conductor. In other words, if
the act of the conductor was wholly unau-
thorized, the company is liable for the actual
i damage, and the conductor alone for the puni-
tive damages, if any.”

There is another case in the same volume
34 Cal. 586G, —Pleasantg v. Railroad Co.), and
| decided upon the same grounds.

|



EXEMPLARY DAMAGES, 41

In Clark v. Newson, 1 Exch. 131, and 1
Welsb. H. & G. (a case of joint trespass by
two), Pollock, C. B., said: “I think it would
be very wrong to make the malignant motive
of one party a ground of aggravution of dam-
ages against the other party who were al-
together free from any improper motive. In
such case the plaintiff ought to select the
party against whom he means to get ag-
gravated damages.”

In relation to the views thus expressed, it
is said by Mr. Justice WALTON, in his opin-
fon, that: “In none of them was there any
evidence that the servant acted wantonly or
maliciously; they were simply cases of mis-
taken duty. And what these same courts
would have done if a case of such gross and
outrageous insult had been before them, as
is now before us, it I8 impossible to say; and
long experience has shown that nothing is
more dangerous than to rely upon the ab-
stract reasoning of courts, when the cases be-
fore them did not call for the application of
the doctrines which their reasoning is intend-
ed to establish.” Waiving, for the present,
the question of fact as to whether they were
or not simply cases of mistaken duty, we
find in each of them the question of puni-
tive damages legitimately and clearly raised
and discussed, and the reasoning, such as it
is, Is before the profession. The cases are
not cited as mere authority by reason of
their being decided cases by courts of com-
petent jurisdiction, but because the reason-
ing is believed to support the decision. If the
reasoning is bad, fallacious, inconclusive,
some would adopt the plan of exhibiting
these facts by a course of reasoning of their
own, rather than by promulgating a general
proposition that it is unsafe to rely upon
their reasoning. If the reasoning is sound
and applicable to case at bar, it does not
matter that it was, or was not necessarily
called out in the case into which it has been
introduced, and it requires some other an-
swer than mere criticism upon course of pro-
ceeding by the judges in those cases.

That the gentlemen, composing the several
courts alluded to, supposed the cases called
for the decisions and reasonings they made,
eannot well be doubted, and an examination
of the cases as reported in the printed vol-
umes of the reports referred to, will, I think,
leave the reader in no doubt concerning that
questiorn.

There are some other cases to be found in
the books not referred to on the defendant’s
brief to which I will advert as indicating the
views of some of the courts in other states.

Ackerson v. Railway Co., 32 N. J. Law,
254, was an action to recover damages for
injuries sustained while traveling in their
cars by reason of the carelessness and diso-
bedience of the employees of the road. The
court say: “It appeared on trial that the de-
fendants bad adopted all needful rules and
regulations for the running of their trains,
and had employed competent persihs as ten-
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ders of the switch at which the accident oc-
curred. No care or caution, required for the
safety of the passengers, had been omitted
by the company. Through the carelessness
and disobedience of their agents the acci-
dent happened.” “In fact, the only fault or
negligence complained of was that of the
employees of the company. Where a rail-
road company adopts all rules and regula-
tions needful for the safety of passengers,
and employ3 competent agents, whose duty it
is to see that these rules and regulations are
observed, I do not think that the company,
in case of injury to the passengers happen-
ing by reason of the failure of the agent to
perform his duty, can be held liable for puni-
tive damages. If, however, the company, as
such, is in fault, a different rule applies.
The company, for its own carelessness, may
be justly held liable for smart-money. This
rule does not prevail where the carelessness
is only that of a subordinate agent. There is
no justice in punishing the company after it
has done all in its power to prevent an in-
Jury. The agent, if guilty of negligence, may,
in certain cases, be proceeded against by in-
dictment, I cannot yield to the argument so
earnestly urged by the counsel of the plain-
tiff, that by construction of law the compa-
ny is guilty of gross negligence whenever its
agent is, and is, therefore, to be treated the
same as if through its own negligence the in-
jury happened. I think the verdict was
against the charge of the court in that it is,
to some extent at least, for punitive dam-
ages. Full compensation to the plaintiff for
all real loss, present and prospective, was the
measure of damages.”

I'orter v. Railway C»., 32 N. J. Law, 201,
argued at the same time, was determined up-
on the rules announced in this case.

These cases well indicate the views of the
court in New Jersey. McKeon v. Railway
Co., 42 Mo. 79, was an action for an injury
done to a passenger. The court, in giving
their opinion, say: “If the conduct of this
driver was willful and malicious with intent
to injure the plaintiff, he might be liable to
indictinent for assault with intent to kill, or
some other criminal offense; but his em-
ployer: was not responsible for his crimes,
nor llable for his acts of willful and mali-
cious trespass. The company was answera-
ble only for his negligence, or his incapacity,
or unskillfulness in the performance of the
duties assigned to him. In such cases we
have no hesitation in saying, that punitory
damages, or any damages beyond a full com-
pensation for the injury sustained, cannot be
allowed.”

Railroad Co. v. Smith, 2 Duv. (Ky.) 556,
was a case where the evidence tended to
show that the car of the plaintiffs was upset
by the carelessness of their driver, and de-
fendant injured thereby. The instruction
was, “That if the car was thrown from the
track by the fast and careless driving of the
defendants’ (now plaintiffs’) agent, they
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should find for plaintiff (now defendant), and
that the jury are not necessarily restricted to
actual damages, but may, in their discre-
tion, award such exemplary damages as they
.deem just and proper in view of all the facts
in the case.” The court say, the facts did
not authorize a punishment of the defend-
ants, and the court below should have re-
stricted them to compensatory damages, and
for this reason the judgment was reversed.

In the case of Hill v. Railroad Co., 11 La.
Ann. 292, the court used the following lan-
guage: “In actions of this kind, it is not
within the province of the jury, although
negligence is clearly proven, to glve vindic-
tive damages, as is sometimes allowed in
case of willful and malicious injuries. The
company, in such cases, is not to be pun-
ished for the negligence of its agents as a
<crime.”

Keene v. Lizardi, 8 La. 27, was an action
brought to recover damages of defendants,
ship-owners, for injuries to plaintiff’'s wife,
at the hands of a master of a vessel on which
she was a passenger. The evidence showed
gross neglect and wanton outrage on the part
of the master against the lady. In deliver-
ing the opinion of the court, the judge said:
“It is true, juries sometimes give what is
called smart-money. They are often war-
ranted in giving vindictive damages as a
punishment inflicted for outrageous conduct.
But this is only justifiable in an aection
against the wrong-doer, and not against per-
sons who, on account of their relation to the
offender, are only consequentially liable for
his acts, as the principal is liable for the
acts of his factor or agent.”

In Railroad Co. v. Rogers, 28 Ind. 1, it is
said: “Whatever rule of damages would ap-
ply in a suit against a natural person, ought
to apply in a suit against a corporation. Any
discrimination in that regard would shock
the public sense of impartial justice, and
would be an unjust innovation. The instruc-
tions, governing subordinate employees and
ageuts, may be devised in such utter disre-
gard of the rights of others, that obedience
to them will result in palpable wrong to in-
dividuals; whether it was so here was a
question for the jury,”—thus putting the
question whether the acts are done in obedi-
ence to instructions that the execution of
would result in palpable wrong.

Post Co. v. McArthur, 16 Mich. 447, was an
action by McArthur for publishing an al-
lered libel. The court say: “The employ-
ment of competent editors, the supervision,
by proper persons, of all that is to be insert-
ed., and the establishment and habitual en-
forcement of such rules as would probably
exclude improper jtems, would reduce the
blame-worthiness of a publisher to a mini-
mum for any libel inserted without his priv-
ity or approval, and should confine his lia-
bility to such damages as include no redress
for wounded feeling, beyond what is inevita-
Lle from the nature of the libel. And no
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amount of express malice In his employees
should aggravate damages against him, when
he has thus purged himself from blame.”
“While, therefore, in the present case the re-
porters were guilty of carelessness in receiv-
ing hearsay talk of legal charges, which
could only be lawfully published in accord-
ance with the documentary facts, and while
there could be no justification for publishing
outside scandal against an individual from
any source whatever, yet the defendants
were only responsible beyond the dainages
recoverable under any -circumstances, for
such a libel to the extent of their own con-
duct in the case, or want of care used in
guarding their columns against the insertion
of such articles.”

In the case of Rallroad Co. v. Baum, before
cited, the court sav: “But when the act is
unnecessary to the performance of the mas-
ter’s service, and not really intended for that
purpose, but is done by the servant to grat-
ify his own malice, though, under pretense
of executing his employment, it is not done
to serve the master, and is not, in fact, with-
in the scope of the employment, and the mas-
ter is not, therefore, liable.”” “Under these
circumstances, last enumerated, it is not easy
to perceive, In the nature of things, any just
reason for holding the master responsible.

It will not do to say he shall answer in dam-

ages, because by employing the servant he
gives him opportunity to maltreat those with
whom he comes in contact in discharging his
duties, that reason would hold the shop-keep-
er for any outrage committed by his clerk up-
on a customer; the merchant for the like
conduct of his journeyman; and, indeed, it
would be équally applicable to almost every
department of business in the conduct of
which it is necessary or convenient to em-
ploy assistants to deal with the public. Even
the inn-keeper, whose cook feloniously min-
gles poison with the food of a guest, must
then respond in damages.”

In Kleen v. Railroad Co., 37 Cal. 400, the
court say: “As to the general rule upon that
subject there can be no doubt. If the act
of the conductor, in pulling the plaintiff oft
the cars was a wanton and malicious act,
committed out of the course of his agency,
the defendant cannot be held responsible for
the manner in which he did it, unless, how-
ever, the defendant expressly authorized the
act.”

In the case of The Amiable Nancy,3 Wheat.
546, which was a suit for a marine trespass,
Mr. Justice Story, in delivering the opinion
of the court, among other things says: ‘“Up-
on the facts disclosed in the evidence, this
must be pronounced a case of gross and
wanton outrage without any just provoca-
tion or excuse; under such circumstances, the
honor ‘of the country and the duty of the
court equally require that a just compensa-
tion should be made to the unoffending neu-
trals for all the injuries and losses actually
sustained by them. And if this were a suit
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against the original wrong-doers, it might be
proper to go yet further and visit upon them,
in the shape of exemplary damages the prop-
er punishment which belongs to such lawless
misconduct. But it is to be considered that
this is a suit against the owners of a priva-
teer upon whom the law has, from motives of
policy, devolved a responsibility for the con-
duct of the officers and crew employed by
them, and yet from the nature of the service
they can scarcely ever be able to secure to
themselves an adequate indemnity in cases
-of loss. They are innocent of the demerit of
this transaction, having neither directed it,
nor countenanced, nor participated in it in
the slightest degree. Under such circum-
stances, we are of opinion that they are
bound to repair all real injuries and personal
wrongs sustained by the libellants, but they
are not bound to the extent of vindictive
damagds.”

In Wardrobe v. Stage Co., 7 Cal. 118, the
jury found for actual and exemplary dam-
ages in the sum of $2,500. The chief jus-
tice, in delivering the opinion of the court,
(uoted with approval the opinion of Judge
Story in The Amiable Nancy, and said:
“When it appears that the coach at the time
of the accident was driven by a servant or
agent of the owner, the rule in such case is,
that the principal is liable only for simple
negligence, and that exemplary damages can-
not be enforced against him.”

In the case of Moody v. McDonald, 4 Cal.
207, the facts were similar to the above, and
in the action brought against the principal
for tortious acts of his servant, where the
jury gave $2,500 damages, and $2,500 smart-
money, the court disallowed the verdict for
the smart-money, holding the principal liable
only for compensatory damages.

In McLellan v. Bank, 24 Me. 566, the court
say: *“The first question obviously presented
by the case is, can a corporation aggregate
be chargeable with malice? Such corpora-
tions bave been held answerable in trover;
and might, perhaps, in other actions sounding
in tort for all acts done by their officers un-
der circumstances implying authority to do
them. But it may well be doubted if such
corporations can be implicated by the acts of
their servants in transactions in which mal-
ice would be necessary to be found in order
to the sustaining an action against them
therefor.”

Two cases are cited by Mr. Justice WAL-
TON as sustaining the rulings of the presid-
ing judge; one in New Hampshire, and one
in Mississippi.

In the case in New Hampshire (Hopkins v.
Railroad Co., 36 N. H. 1) the ruling com-
plained of was, “That if the jury should find
the defendants guilty of gross negligence at
the time of the collision, and the plaintiff's
injury was occasioned by such negligence,
they might in their discretion give exemplary
damages.”
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“To this instruction two objectlons are
made:

(1) That it is not a case for exemplary
damages, because the negligence, which is
the foundation of the suit, was the negligence
of the defendant’s servants;

(2) Because the facts of the case disclose
no fraud, malice, violence, cruelty, or the like,
nor any turpitude or moral wrong.”

Upon the last point, the court hold that
“gross carelessness in such case implies a
heedless disregard for human life, and for
the safety of passengers who intrust them-
selves to the care of the road, which brings
the case very strongly within the rule that
the wrong complained of, to warrant exem-
plary damages, must have something of a
criminal character.”

In relation to the first objection the court
say: ‘“The defendants are a corporation, and
can act In no way but by their officers,
agents, and servants; and when their offi-
cers, agents, or servants act within the scope
of their authority and employment, it is the
act of the corporation, and their negligence
is the negligence of the corporation;” and
they cite Ang. & A. Priv. Corp, 386, and
Chestnut Hill Turnpike v. Rutter, 4 Serg. &
R. 6.

It will be noticed that the learned chief
justice, who drew this opinion, makes only
such acts of the agent, as are authorized by
the corporation, their acts. It is such as are
within the scope of their authority as well
as employment. He does not say that un-
authorized acts by the agent become the acts
of the principal. His proposition conforms
to the rules which we have before deduced
from the authorities. A recurrence to the au-
thorities, cited by him, will show this. Sec-
tion 386, Ang. & A. Priv. Corp., which is cited,
reads as follows: “Yet it is somewhat re-
markableihat the question whether an action
of trespass would be against a corporation
should not, until within a very late period,
have been the subject of express judicial de-
cision. In the case of Maud v. Canal Co. it
was expressly decided by the English court
of common pleas, in 1842, that trespass will
lie against a corporation. The action was
brought for breaking and entering locks on
a canal, and seizing and carrying away bar-
ges and coal. The trespasses, it was proved,
had been committed by an agent of the com-
pany, which was incorporated by an act of
parliament, and the barges and coal, it ap-
peared, had been seized for tolls claimed to
be due them. The only question being
whether trespass would lie against a corpo-
ration aggregate for an act done by their
agent within the scope of their authority.
The court held, that when it is established
that trover will lie against a corporation,
there could be no reason why trespass should
not also lie against them; that it was impos-
sible to see any distinction between the two
actions.”
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This section which is cited relates alone to
the question whether or not trespass can be
maintained when the act done was within
the scope of their authority; that is the au-
thority conferred by the corporation, and it
is held, when the act is done by the author-
ity of the corporation, it is the act of the cor-
poration, and trespass will lie.

The next section, save one, which follows
(388) says: “It is of importance, however, to
be obhserved, that an action of trespass can-
not be sustained against a private corpora-
tion for an act done by one of its agents un-
less done communicato consilio, or, in other
words, unless the act has been directed, suf-
fered, or ratified by the corporation. A cor-
poration is linble for an injury done by one
of its servants in the same manner and to
the same extent only as a natural individual
would be liable under like circumstances.
The well-known rule of law is, that if the
cause of an injury to a person be immediate,
though it happens accidentally, the author of
it Is answerable in trespass as well as in
case; but a master, whether a natural indi-
vidual or an artificial one, i8 not liable for a
willful act of trespass of his servant.”

With these authorities before him we can-
not well suppose he meant to include any
unauthorized act of the agent. He was too

good a lawyer to say that an act done

agninst the master’s orders and directions
was the aet of the master. Did these, how-
ever, leave us in doubt, what follows upon
the same page of his opinion would seem to
put the matter at rest, for he proceeds to
gay: “Corporations may be sued in trespass
for the authorized acts of their servants;
and if the trespass is committed by their au-
thority, with circumstances of violence and
outrage such as would authorize exemplary
damages against an individual defendant, it
i not easy to discover any ground for a dif-
ferent rule of damages against the corpora-
tion which the law charges with the conse-
quences of the act as the responsible party.
If a corporation like this is guilty of an act
or default such as, in case of an individual,
wonld subject him to exemplary damages,
we think the same rule must be applied to
the corporation.”

This we understand to be in harmony with
all the authorities, and comes within the
first class of cases to which 1 have referred.
The act is theirs, because done by their au-
thority. Being theirs, they are held as would
be an individual defendant. If unauthor-
ized, it i8 not their act, although they may,
upon other principles, be linble to compen-
sate for the injury done.

The ground upon which exemplary dam-
ages is allowed is, that the trespass is com-
mitted by their authority with such eircum-
stances of violence and outrage as would au-
thorize exemplary damages against an indi-
vidual defendant. I regard the law, as stat-
cd by the chief justice, as directly sustain-

Google

ing the views that I present, viz.: that to be
chargeable with the animus of the transac-
tion, it must be theirs by previous authority,
direct or implied, or subsequently adopted or
ratiied by them. The instruction in the
court below required the defendants to be
guilty of gross negligence to subject them to
exemplary damages; and the sum total of
the decision was that this was right, and
that if the act was done by the authority of
the defendants, it was the act of the princi-
pal. What evidence there was, if any, that
the defendants participated in the act which
produced the injury, does not appear; nor
does it appear that the jury found the de-
fendants were guilty of gross carelessness.
All the remarks of the chief justice are made
upon the hypothetical case of an Injury hap-
pening through the gross carelessness of the
defendant corporation. .

The case in Mississippi came before the
court on a motion to set aside the verdict.
The discussion in the opinion is upon the pro-
priety and authority of the court to set aside
verdicts on account of the amount of dam-
ages in those cases where there is no fixed
rule of computation. and the authorities cit-
ed are almost all of themm upon this point.
There was no ruling cxcepted to, and no
question of law presented. Upon the matter
of punitive damages, referred to by Judge
Walton in his opinion, they say: *“The case
is much stronger for the defendant in error,
than were the facts in the case of Heirn v.
McCaughan, 32 Miss. 18, The decison in that
case was conclusive in this, as to the form of
action as well as the right of the jury, in such
cases, to protect the public, by punitive dam-
ages, against the negligence, folly. or wick-
edness which might otherwise convert these
great public blessings into the most danger-
ous nuisances.”

It will be perceived that this case, so far
as any consideration of punitive damages
was concerned, was regarded as settled by
the case in 32 Miss.

Looking at that caxe I find it was an action
brought for an act done by a partner. Ileirn
with others were owners of a vessel. Grant,
one of the owners, whs the captain. The
court say, by Hand, J.: “There was testi-
mony tending to show that the captain in
charge of the boat, which was published to
stop at Pascagoula at the time specified, will-
fully and capriciously disregarded the obli-
gation incurred by the publication, and that
the failure occasioned great bodily exposure,
and mental suffering and disappointment to
the plaintiffs (now defendants); these circum-
stances were properly submitted to the jury,
to be considered by them, with the circum-
stances of excusge or extenuation relied upon
by the defendants; and it was their province
to determine whether there was such fraud
or willful neglect of duty causing oppression
to the plaintiffs, and under such circumstan-
ces of aggravation as to warrant exemplary
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damages. This was the substance of the rul-
ings of the court upon this point, and we per-
ceive no error in them.”

This is the case which decided all that was
said in 36 Miss. about punitive damages, and
was an action brought against several part-
ners for the act of one of them. The value
of this case, in support of the principle that
a railroad corporation may be punished for
the malice of an employee, cannot, I think,
e considered great, especially when, in the
case in the 36th, we find this remark: *“It
is not enough that, in the opinion of the
court, the damages are too high. It may not,
rightfully, substitute its own sense of what
would be a reasonable compensation for the
injury, for that of the jury.” Since the opin-
fon in this case was drawn, and since writ-
ing this opinion, my attention has been di-
rected by Mr. Justice WALTON to the case
of Railroad Co. v. Blocher, 27 Md. 277, as
a case sustaining the ruling of the court in
the case at bar.

Upon an examination of that case, it will be
found that a difficulty arose between the con-
dluctor of train upon the appellant’s road and
appellee about his ticket; the one contend-
ing it had been surrendered to the conductor,
and the other averring it had not, and to
prevent being put off the train, the appellee
paid his fare; it subsequently appeared that
he was right, and properly surrendered his
ticket when called upon so to do. He allegea
that the conduct of the conductor was vio-
lent and insulting.

At the tria! of the ease, the appellants re-

quested the court to instruet the jury as :

follows:

“(7) 1f the jury believe the ccnductor
caught the appellee violently, ete., by the
collar and dragged him from his seat, while
a passenger in the train, the appellee is not
entitled to recover for the same in this action
against the appellants, unless they believe
the appellants authorized the act, and adopt-
ed and justified it since its committal.

“(8) 'That if the jury believe the conductor
wrongfully extorted from the appellee the
fare from Martinsburg to Baltimore, after
the appellee had surrendered his ticket, etc.,
the appeliee wus not entitled to recover vin-
dictive or punitive damages from the appel-
lants, unless they expressly or impliedly par-
ticipated in the tortious act authorizing it be-
fore, or approving it after, it was com-
mitted.”

Coucerning these two requests, the court
say: ‘“IT'he conductors and employees of the
corporation represent them in the discharge
of these functions, and being in the line of
their duty in collecting the fare or taking up
tickets, the corporation is liable for any
abuse of their authority, whether of omission
or commission. Vide Redf. R. R. 381, note
6, il authorities there cited. The court
was, therefore, right in rejecting so much of
the defeudants’ prayers, as limited their la-
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bility to such tortious acts of their agents as
they had either personally authorized or sub-
sequently approved.” .

The seventh and eighth prayers, requiring
the plaintiff to prove either previous author-
ity or subsequent approval of the acts of the
conductor to- render the defendant liable,
were rejected for reasons before assigned
(those above copled). “The prayer of the ap-
pellee claims compensation for injury to his
reelings and degradation of character. The
appellant’s eighth prayer affirms he is not
entitled to recover vindictive or punitory
damages against the company, unless they
expressly or impliedly participated in the
tort, by authorizing It before, or approving it
after. We have already declared our opinion
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