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PREFACE

The prominence of secondary material in the following pages re-
quires a word of explanation. The law of mortgages embraces so
many remotely related topics that it is impossible, in the time al-
lotted to it in our schools, to cover the subject completely and thor-
oughly by the ordinary “case method.” Of the several alternatives
that this condition leaves us, the editor has chosen that of covering
by cases, with a fair degree of thoroughness, certain selected topics.
It is with a view to presenting to the student, in a suggestive way,
some of the topics not covered by cases, that the editor has intro-
duced into the book excerpts from text-books and from judicial
opinions, and extensive editorial notes. This material is not designed
to be made a part of the regular work of the course but to be a sup-
plement to that work. It is designed to dispose of topics which, in
the absence of any such material in the book, the editor, in using the
book, would have felt obliged to touch upon by lecture. It is the
editor’s belief that this matter covers the ground in a way more
satisfactory to the student than lectures, and to the obvious saving
of class-room time for more profitable use. This material has been
distributed through the book with a view to presenting, with the
cases and the class-room discussion, a fairly systematic treatment of
the subject, but the bulk of it will be found in the first hundred
pages. In introducing into the book this secondary material, as in
the framing of all notes, the editor has endeavored to avoid plac-
ing before the student the answers to the problems presented by the
cases, or those related problems which it seemed to him practicable
to work out by class-room discussion.

Another feature of this book deserving comment is the rele-
gation, to a position of comparative obscurity, of the question as
to whether a mortgage vests a legal title in the mortgagee, and
those questions as to incidents of the mortgage relation which
are dependent upon that theoretical question—problems which
have occupied a more conspicuous place in the subject as it has
commonly been taught. This has left an opportunity to give
more attention to certain topics which touch the substance of
the mortgage as a means of realizing the mortgage debt, but
have usually been slighted in the teaching of the subject. This
shifting of emphasis the editor believes justified from every

(iii)
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iv PREFACE.

point of view. With reference to the function of giving infor-
mation, it brings forward those topics which are of the greater
importance. With regard to the function of developing the “legal
mind,” this course brings forward complex problems of a sort which
are not as abundant in the curriculum as the more elementary sort
which are thus slighted. Conceding that the elementary problem
is the more troublesome, there is good use, especially in the
third year, for more work of the complex sort.

The editor is confident that these broad positions will meet gen-
eral approval. He dares not hope, however, that any one will ap-
prove in all particulars the manner in which they have been applied.

The cases reported in this book have almost all been subjected to
more or less editing. In order that a multiplication of foot-notes
might be avoided, omissions and interpolations have been indicated
in the text, the former by asterisks, the latter by square brackets. It
should be observed, however, that omissions of the whole or part of
the reporter’s statement of facts, and of the arguments of counsel
have not been indicated. Obvious typographical errors have been
corrected without comment, but in doubtful cases the original has
been preserved.

The editorial notes do not pretend to completeness. Only those
cases have been cited which seemed of peculiar interest, except in a
few instances where the unavailability of authorities elsewhere led
the editor to cite all the cases with which he was acquainted.

The editor desires to acknowledge his indebtedness to Tiffany’s
Real Property, Pomeroy’s Equity Jurisprudence, and Jones’s Mort-
gages, not only for the excerpts therefrom which appear in this book,
but also for help received from them, first and last, in the study of
mortgage law. Great help has also been derived from Kirchwey’s
Cases on Mortgages and Wyman’s Cases on Mortgages. Other ob-
ligations, too numerous to mention here, are evidenced upon the
following pages.

EDGAR N. DURFEE,
Ann Arbor, Mich., January 4, 1915,
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CASES ON MORTGAGES

CHAPTER L
THEORETICAL NATURE OF THE MORTGAGE.

LANGDELL, CLASSIFICATION OF RiGHTs AND WRoNGs, 13 Harv.
L. Rev. 539-540. An obligation is either personal or real, according
as the obligor is a person or thing.

* * * * * * *

A real obligation is undoubtedly a legal fiction, but it is a. very
useful one. It was invented by the Romans, from whom it has
been inherited by the nations of modern Europe. That it would
ever have been invented by the latter is very unlikely, partly be-
cause they have needed it less than did the ancients, and partly
because they have not, like the ancients, the habit of personifying
inanimate things. The invention was used by the Romans for the
accomplishment of several important legal objects, some of which
no longer exist, but others still remain in full force. It was by
means of this that one perspn acquired rights in things belonging to
others (jura in rebus alienis). Such rights were called servitudes
(1. e., states of slavery) in respect to the thing upon which the obli-
gation was imposed, and they included every right which one could
have in a thing, short of owning it. These servitudes were divided
into real and personal servitudes, being called real when the obligee
as well as the obligor, i. e., the master (dominus) as well as the
slave (servus), was a thing, and personal when the obligee was a
person. The former, which may be termed servitudes proper, have
passed into our law under the names of easements and profits a
prendre. The latter included the pignus and the hypotheca, i. e.,
the Roman mortgage, which was called pignus when the thing mort-
gaged was delivered to the creditor, and hypotheca when it was con-
stituted by a mere agreement, the thing mortgaged remaining in
the possession of its owner.

SaLMoND, JurisPRUDENCE (3d ed.), § 81. The distinction between
real and personal rights is closely connected but not identical with

Google



2 NATURE OF THE MORTGAGE.

that between negative and positive rights. It is based on a dif-
ference in the incidence of the correlative duties. A real right
corresponds to a duty imposed upon persons in general; a personal
right corresponds to a duty imposed upon determinate individuals.
A real right is available against the world at large; a personal
right is available only against particular persons. The distinction
is one of great prominence in the law, and we may take the fol-
lowing as illustrations of it. My right to the peaceable occupation
of my farm is a real right, for all the world 1s under a duty towards
me not to interfere with it. But if I grant a lease of the farm to
a tenant, my right to receive the rent from him is personal; for
it avails exclusively against the tenant himself. For the same rea-
son my right to the possession and use of the money in my purse
is real; but my right to receive money from some one who owes it
to me is personal. I have a real right against every one not to be
deprived of my liberty or my reputation; I have a personal right to
receive compensation from any individual person who has impris-
oned or defamed me. I have a real right to the use and occupation
of my own house; I have a personal right to receive accommoda-
tion at an inn.

A real right, then, is an interest protected against the world at
large; a personal right is an interest protected solely against de-
terminate individuals. The distinction is clearly one of importance.
The law confers upon me a greater advantage in protecting my
interests against all persons, than in protecting them only against
one or two. The right of a patentee, who has a monopoly as against
all the world, is much more valuable than the right of him who
purchases the good-will of a business and is protected only against
the competition of his vendor. If I buy-a chattel, it is an important
question, whether my interest in it is forthwith protected against
every one, or only against him who sells it to me. The main pur-
pose of mortgages and other forms of real security is to supple-
ment the imperfections of a personal right by the superior advan-
tages inherent in a right of the other ¢lass.

% * * * * X 3

The distinction between a real and a personal right is otherwise
expressed by the terms right in rem (or in re) and right in per-
sonam. These expressions are derived from the commentators on
the civil and canon law. Literally interpreted jus in rem means
a r1ght agamst or in respect of a thing, jus tn personam a right
against or in respect of a person. In truth, however, every r1ght
is at the same time one in respect of some thmg, namely, its object,
and against some person, namely, the person bound. In other
words, every right involves not only a real, but also a personal
relation. Yet although these two relations are necessarily co-ex-
istent, their relative prominence and importance are not always
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NATURE OF THE MORTGAGE. 3

the same. In real rights it is the real relation that stands in the
forefront of the juridical conception; such rights are emphatically
and conspicuously in rem. In personal rights, on the other hand,
it is the personal relation that forms the predominant factor in
the conception ; such rights are before all things in personam. For
this difference there is more than one reason. In the first place,
the real right is a relation between the owner and a vague multi-
tude of persons, no one of whom is distinguished from any other;
while a personal right is a definite relation between determinate
individuals, and the definiteness of this personal relation raises it
into prominence. Secondly, the source or title of a real right is
commonly to be found in the character of the real relation, while
a personal right generally derives its origin from the personal rela-
tion. In other words, if the law confers upon me a real right, it is
commonly because I stand in some special relation to the thing
which is the object of the right. If, on the contrary, it confers on
me a personal right, it is commonly because I stand in some special
relation to the person who is the subject of the correlative duty.
If I have a real right in a material object, it is because I made
it, or found it, or first acquired possession of it, or because by
transfer or otherwise I have taken the place of some one who
did originally stand in some such relation to it. But if I have a
personal right to receive money from another, it is commonly be-
cause I have made a contract with him, or have come in some
other manner to stand in a special relation to him. Each of these
reasons tends to advance the importance of the real relation in real
rights, and that of the personal relation in personal rights. The
former are primarily and pre-eminently in rem, the latter primarily
and pe-eminently in personam.
* * * * * * *

Ib., §83. Rights may be divided into two kinds, distinguished
by the civilians as jura in re propria and jura in re aliena. The
latter may also be conveniently termed encumbrances, if we use
that term in its widest permissible sense. A right in re aliena or
encumbrance is one which limits or derogates from some more
general right belonging to some other person in respect of the
same subject-matter. All others are jura in re propria. It fre-
quently happens that a right vested in one person becomes subject
or subordinate to an adverse right vested in another. It no longer
possesses its full scope or normal compass, part of it being cut
off to make room for the limiting and superior right which thus
derogates from it. Thus the right of a landowner may be subject
to and limited by that of a tenant to the temporary use of the
property ; or to the right of a mortgagee to sell or take possession;
or to the right of a neighboring landowner to the use of a way or
other easement; or to the right of the vendor of land in respect of
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4 NATURE OF THE MORTGAGE.

restrictive covenants entered into by the purchaser as to the use of
it; for example, a covenant not to build upon it.

A right subject to an encumbrance may be conveniently desig-
nated as servient, while the encumbrance which derogates from it
may be contrasted as dominant. These expressions are derived
from, and conform to, Roman usage in the matter of servitudes.
The general and subordinate right was spoken of figuratively by
the Roman lawyers as being in bondage to the special right which
prevailed over and derogated from it. The term servitus, thus de-
rived, came to denote the superior right itself rather than the
relation between it and the other; just as obligatio came to denote
the right of the creditor, rather than the bond of legal subjection
under which the debtor lay.

The terms jus in re propria and jus in re aliena were devised
by the commentators on the civil law, and are not to be found
in the original sources. Their significance is clear. The owner
of a chattel has jus in re propria—a right over his own property;
the pledgee or other encumbrancer of it has jus in re aliena—a
right over the property of some one else.

There is nothing to prevent one encumbrance from being itself
subject to another. Thus a tenant may sublet; that is to say, he
may grant a lease of his lease, and so confer upon the sub-lessee
a jus in re aliena of which the immediate subject-matter is itself
merely another right of the same quality. The right of the tenant
in such a case is dominant with regard to that of the landowner,
but servient with regard to that of the sub-lessee. So the mort-
gagee of land may grant a mortgage of his mortgage; that is to
say, he may create what is called a sub-mortgage. The mortgage
will then be a dominant right in respect of the ownership of the
land, but a servient right with respect to the sub-mortgage. So
the easements appurtenant to land are lecased or mortgaged along
with it; and therefore, though themselves encumbrances, they are
themselves encumbered. Such a series of rights, each limiting and
derogating from the one before it, may in theory extend to any
length. '

A right is not to be classed as encumbered or servient, merely
on account of its matural limits and restrictions. Otherwise all
rights would fall within this category, since none of them are un-
limited in their scope, all being restrained within definite bound-
aries by the conflicting interests and rights of other persons. All
ownership of material things, for example, is limited by the maxim,
sic utere tuo ut alienum non laedas. Every man must so restrain
himself in the use of his property, as not to infringe upon the
property and rights of others. The law confers no property in
stones, sufficiently absolute and unlimited to justify their owner
in throwing them through his neighbors windows. No land-owner
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may by reason of his ownership inflict a nuisance upon the public
or upon adjoining proprietors. But in these and all similar cases
we are dealing merely with the normal and natural boundaries of
the right, not with those exceptional and artificial restrictions which
are due to the existence of jura in re aliena vested in other persons.
A servient right is not merely a limited right, for all are limited;
it is a right so limited that its ordinary boundaries are infringed.
It i1s a right which, owing to the influence of some other and su-
perior right, is prevented from attaining its normal scope and
dimensions. Until we have first settled the natural contents and
limits of a right, there can be no talk of other rights which qualify
and derogate from it.

It is essential to an encumbrance that it should, in the technical
language of our law, run with the right encumbered by it. In
other words the dominant and the servient rights are necessarily
concurrent. By this it is meant that an encumbrance must follow
the encumbered right into the hands of new owners, so that a
change of ownership will not free the right from the burden im-
posed upon it. If this is not so—if the right is transferable free
from the burden—there is no true encumbrance. For the burden
is then merely personal to him who is subject to it, and does not
in truth limit or derogate from the right itself. This right still
exists in its full compass, since it can be transferred in its en-
tirety to a new owner. For this reason an agreement to sell land
vests an encumbrance or jus in re aliena in the purchaser; but an
agreement to sell a chattel does not. The former agreement runs
with the property, while the latter is non-concurrent. So the fee
simple of land may be encumbered by negative agreements, such
as a covenant not to build ; for speaking generally, such obligations
will run with the land into the hands of successive owners. But
positive covenants are merely personal to the covenantor, and dero-
gate in no way from the fee simple vested in him, which he can
convey to another free from any such burdens.

Concurrence, however, may exist in different degrees; it may be
more or less perfect or absolute. The encumbrance may run with
the servient right into the hands of some of the successive owners
and not into the hands of others. In particular encumbrances
may be concurrent either in law or merely in equity. In the latter
case the concurrence is imperfect or part1a1 since it does not pre-
vail against the kind of owner known in the language of the law
as a purchaser for value without notice of the dominant right. Ex-
amples of encumbrances running with their servient rights at law
are easements, leases, and legal mortgages. On the other hand
an agreement for a lease, an equitable mortgage, a restrictive cove-
nant as to the use of land, and a trust will run with their re-
spective servient rights in equity but not at law.
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6 NATURE OF THE MORTGAGE.

It must be carefully noted that the distinction between jura in
re propria and jura in re aliena is not confined to the sphere of
real rights or jura in rem. Personal, no less than real rights may
be encumbrances of other rights. Personal, no less than real rights
may be themselves encumbered. A debtor, for example, may grant
a security over the book debts owing to him in his business or
over his shares in a company, as well as over his stock in trade.
A life tenancy of money in the public funds is just as possible as
a life tenancy of land. There can be a lien over a man’s share in
a trust fund, as well as over a chattel belonging to him. The true
test of an encumbrance is not whether the encumbrancer has a
jus sn rem available against all the world, but whether he has a
right which will avail against subsequent owners of the encum-
bered property.

The chief classes of encumbrances are four in number, namely,
Leases, Servitudes, Securities, and Trusts.

1. A lease is the encumbrance of property vested in one man
by a right to the possession and use of it vested in another.

2. A servitude is a right to the limited use of a piece of land
unaccompanied either by the ownership or by the possession of it;
for example, a right of way or a right to the passage of light or
water across adjoining land., _

3. A security is an encumbrance vested in a creditor over the
property of his debtor, for the purpose of securing the recovery of
the debt; a right, for example, to retain possession of a chattel until
the debt is paid.

4. A trust is an encumbrance in which the ownership of prop-
erty is limited by an equitable obligation to deal with it for the
benefit of some one else. The owner of the encumbered property
is the trustee; the owner of the encumbrance is the beneficiary.

Ib., § 84. The relation between principal and accessory rights
is the reverse of that just considered as existing between servient
and dominant rights. For every right is capable of being affected
to any extent by the existence of other rights; and the influence
thus exercised by one upon another is of two kinds, being either
adverse or beneficial. It is adverse, when one right is limited or
qualified by another vested in a different owner. This is the case
already dealt with by us. It is beneficial, on the other hand, when
one right has added to it a supplementary right vested in the same
owner. In this case the right so augmented may be termed the
principal, while the one so appurtenant to it is the accessory right.
Thus a security is accessory to the right secured; a servitude is
accessory to the ownership of the land for whose benefit it exists;
the rent and covenants of a lease are accessory to the landlord's
ownership of the property; covenants for title in a conveyance
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NATURE OF THE MORTGAGE. 7

are accessory to the estate conveyed; and a right of action is ac-
cessory to the right for whose enforcement it is provided.

A real right may be accessory to a personal; as in the case of
a debt secured by a mortgage of land. A personal right may be
accessory to a real; as in the case of the covenants of a lease. A
real right may be accessory to a real; as in the case of servitudes
appurtenant to land. And finally a personal right may be acces-
sory to a personal; as in the case of a debt secured by a guarantee.

HoLLAND, JURISPRUDENCE (10th ed.), pp. 222-226. The iura in re
aliena® which have hitherto been considered [Servitudes] are given
with a single purpose. Their object is to extend the advantages
enjoyed by a person beyond the bounds of his own property. But
there is also a right of the same class which is given, not with
this object, but for the merely subsidiary purpose of enabling the
person to whom it is granted to make sure of receiving a certain
value to which he is entitled; if not otherwise, then at all events
by means of the right in question. The other rights in re aliena
enable the person entitled to them to enjoy the physical qualities
of a thing. This right, which is known as Pledge, merely enables
a person who is entitled to receive a definite value from another,
in default of so receiving it, to realize it by eventual sale of the
thing which is given to him in pledge.

The right of sale is one of the component rights of ownership,
and may be parted with separately in order thus to add security
to a personal obligation. When so parted with, it is a right of
pledge, which may be defined as “a right in rem, realizable by sale,
given to a creditor by way of accessory security to a right in per-
sonam.”

* * * * * * L

The objects aimed at by a law of pledge are, on the one hand,
to give the creditor a security on the value of which he can rely,
which he can readily turn into money, and which he can follow
even in the hands of third parties; on the other hand, to leave
the enjoyment of the thing in the meantime to its owner, and
to give him every facility for disencumbering it when the debt
for which it is security shall have been paid.

The methods by which these objects can best be attained, and
the degree in which they are attainable, must vary to some extent
with the nature of the thing pledged. Probably the rudest method
is that which involves an actual transfer of ownership in the thing
from the debtor to the creditor, accompanied by a condition for
its retransfer upon due payment of the debt. Such was the fiducia
of the older Roman law, such is the Scotch wadset, and such is

1 From the context it appears that Mr. Holland, unlike Mr. Salmond,
confines the term “jus in re aliena” to a sub-classification of rights in rem.
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8 NATURE OF THE MORTGAGE.

the English mortgage, of lands or goods, at the present day, except
in so far as its theory has been modified by the determination of
the Court of Chancery and of the Legislature to continue, as long
as possible, to regard the mortgagor as the owner of the property.
Lord Mansfield was unsuccessful in attempting to induce the Courts
of Common Law to take the same view.

Another method, which must always have been practiced, is that
in which the ownership of the object remains with the debtor, but
its possession is transferred to the creditor. This was called by
the Romans pignus. As a rule the creditor cannot make use of the
thing which is thus in his custody. If he is to take its profits by
way of interest, the arrangement is called antichresis. He had orig-
inally no power of sale without express agreement, but this became
customary, and was at least presumed.

* * * * * * *

Yet another mode of creating a security is possible, by which
not merely the ownership of the thing but its possession also re-
mains with the debtor. This is called by the Roman lawyers and
their modern followers hypotheca. Hypothecs may arise by the
direct application of a rule of law, by judicial decision, or by agree-
ment. Those implied by law, generally described as tacit hypothecs,
are probably the earliest. They are first heard of in Roman law
in connection with that right of a landlord over the goods of his
tenant, which is still well known on the continent and in Scotland
under its old name, but in England takes the form of a right of
Distress. Similar rights were subsequently granted to wives, pu-
pils, minors, and legatees, over the property of husbands, tutors,
curators, and heirs respectively.

The action by which the practor Servius first enabled a land-
lord to claim the goods of his defaulting tenant in order to realize
his rent, even if they had passed into the hands of third parties,
was soon extended so as to give similar rights to any creditor over
property which its owner had agreed should be held liable for a
debt. A real right was thus created by the mere consent of the
parties, without any transfer of possession, which, although op-
posed to the theory of Roman law, became firmly established as
applicable both to immovable and movable property. Of the mod-
ern states which have adopted the law of hypothec, Spain perhaps
stands alone in adopting it to the fullest extent. The rest have, as
a rule, recognized it only in relation to immovables. Thus the
Dutch law holds to the maxim mobila non habent sequelam, and
the French Code, following the coutumes of Paris and Normandy,
lays down that les meubles n'ont pas de suite par hypotheque. But
by the Code de Commerce, ships, though movables, are capable of
hypothecation; and in England what is called a mortgage, but is
essentially a hypothec, of ships is recognized and regulated by the
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NATURE OF THE MORTGAGE. 9

“Merchant Shipping Acts,” under which the mortgage must be
recorded by the registrar of the port at which the ship itself is reg-
istered. So also in the old contract of “bottomry,” the ship is made
security for money lent to enable it to proceed upon its voyage.

SALMOND, JURISPRUDENCE, § 85. In a former chapter we con-
sidered the distinction between common law and equity. We saw
that these two systems of law, administered respectively in the
courts of common law and the Court of Chancery, were to a con-
siderable extent discordant. One of the results of this discordance
was the establishment of a distinction between two classes of rights,
distinguishable as legal and equitable. Legal rights are those which
were recognized by the courts of common law. Equitable rights
(otherwise called equities) are those which were recognized solely
in the Court of Chancery. Notwithstanding the fusion of law and
equity by the Judicature Act, 1873, this distinction still exists, and
must be reckoned with as an inherent part of our legal system.
That which would have been merely an equitable right before the
Judicature Act is merely an equitable right still.

Inasmuch as all rights, whether legal or equitable, now obtain
legal recognition in all courts, it may be suggested that the dis-
tinction is now of no importance. This is not so, however, for in
two respects, at least, these two classes of rights differ in their
practical effects.

1. The methods of their creation and disposition are different.
A legal mortgage of land must be created by deed, but an equitable
mortgage may be created by a written agreement or by a mere
deposit of title-deeds. A similar distinction exists between a legal
and an equitable lease, a legal and an equitable servitude, a legal
and an equitable charge on land, and so on.

2. Equitable rights have a more precarious existence than legal
rights. Where there are two inconsistent legal rights claimed ad-
versely by different persons over the same thing, the first in time
prevails. Qui prior est tempore potior est jure. A similar rule
applies to the competition of two inconsistent equitable rights. But
when a legal and an equitable right conflict, the legal will prevail
over and destroy the equitable, even though subsequent to it in
origin, provided that the owner of the legal right acquired it for
value and without notice of the prior equity. As between a prior
equitable mortgage, for example, and a subsequent legal mortgage,
preference will be given to the latter. The maxim is: Where there
are equal equities, the law will prevail. This liability to destruc-
tion by conflict with a subsequent legal right is an essential feature
and a characteristic defect of all rights which are merely equitable.

Ib., §91. Closely connected but not identical with the distinction
between trust and beneficial ownership is that between legal and
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10 NATURE OF THE MORTGAGE.

equitable ownership. One person may be the legal and another
the equitable owner of the same thing at the same time. Legal
ownership is that which has its origin in the rules of the common
law, while equitable ownership is that which proceeds from rules
of equity divergent from the common law. The courts of common
law refused to recognize equitable ownership, and denied that the
equitable owner was an owner at all. The Court of Chancery
adopted a very different attitude. Here the legal owner was rec-
ognized no less than the equitable, but the former was treated as
a trustee for the latter. Chancery vindicated the prior claims of
equity, not by denying the existence of the legal owner, but by
taking from him by means of a trust the beneficial enjoyment of
his property. The fusion of law and equity effected by the Judica-
ture Act, 1873, has not abolished the distinction; it has simply
extended the doctrines of the Chancery to the courts of common
law, and as equitable ownership did not extinguish or exclude legal
ownership in Chancery, it does not do so now.

MarrLanp, Equity, p. 122. Equitable estates and interests are
rights in personam but they have a misleading resemblance to rights
in rem. This resemblance has been brought about in the following
way. The trust will be enforced not only against the trustee who
has accepted it and his representatives and volunteers claiming -
through or under him, but also against persons who acquire legal
rights through or under him with knowledge of the trust—nor is
that all, it will be enforced against persons who acquire legal rights
or under him if they ought to have known of the trust. The Court
of Chancery set up a standard of diligence for purchasers and a
high one, one so high that it certainly is difficult for a purchaser
to buy land without obtaining constructive notice of all trusts which
concern that land. Still now and again the difficulty is surmounted,
and then the true character of equitable rights becomes apparent
—a purchaser acquires a legal right bona fide, for value, and with-
out notice either actual or constructive of the trust, and he holds
the land successfully against cestus que trust, and cestui que trust
may then comfort himself with the reflection that the land never
was his.

Curris, J., in THE Youxag Mecnanic, Fed Cas. 18180 (U. S.
C. C,, 1855). Equitable liens * * * arise out of constructive
trusts and are neither jus in re nor jus ad rem; but simply a duty,
binding on the conscience of the owner of the thing, and which a
court of equity will compel him specifically to perfor.

Ebrroriarn, Note: History oF ExcLisH MorRTGAGE Law TO THE
Tive or Lorp MaxnsrieLp. The idea of a lien held by one person
upon the property of another for the purpose of securing the per-
formance of an obligation seems a simple one, but for various rea-
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NATURE OF THE MORTGAGE. 11

sons this simple concept has never found a simple expression in the
laws of any people. Instead we have laws framed upon concepts
which are wholly foreign to this simple lien idea and which required
twisting and stretching to make them serve the end.? This is con-
spicuously true of our law of real property mortgages. The result
is a body of law full of fictions, contradictions and technicalities
which are intelligible only when approached historically.

A history of mortgage law must begin in the middle ages, but
we may pass by all medieval forms of gage, other than the con-
ditional feoffment hereafter discussed, with the observation that
they were numerous and of diverse origin and nature3 Some of
them more nearly approximated, in their operation, the modern
mortgage than did the conditional feoffment, but there is appar-
ently no historical connection of any importance here. It is the con-
ditional feoffment from which the modern mortgage developed,.
and we will proceed at once to its examination.

Subject to great variation of detail, the groundwork of this form
of security was a conveyance (which, in most cases, meant, of
course, a feoffment) upon condition that, if a certain sum of
money was paid by the feoffor to the feoffee at a certain time, the
conveyance should be void.t

This form of transaction soon acquired the name “mortgage.”
Although not unknown at an earlier period, it came into prom-
inence between the age of Bracton and that of Littleton (in or
about the fourteenth century) and steadily grew in favor until it

2 See The Pledge Idea, J. H. Wigmore, 10 Harv. L. Rev. 321, 11 Ib, 18.

3See The Gage of Land in Mediaeval England, H. D. Hazel-
tine, 17 Harv. L. Rev. 549, 18 ib, 36.

4 The following is a translation of a charter of defeasance, accom-
panying a conditional feoffment of the year 1341, taken from Madox,
Formulare Anglicanum,

“This indenture witnesseth that as John Balet of Enebourne has given
and granted to Thomas Monalf and to his heirs a farm called Crowes-
croft and a meadow called Lawrencemede with their appurtenances in
Encbourne as more fully appears by a charter of feoffment to said
Thomas by him made: I, the aforesaid Thomas, will and grant for my-
self and for my heirs and executors that if said John or his heirs pay or
cause to be paid to me or to my heirs and my executors ten poundd in
money at any time within the next ten years ensuing after this writing;
in that case that the said charter of feoffment be annulled and held void
for all time: And if the said John or his heirs do not pay or cause to be
paid to the said Thomas or to his heirs or to his executors the aforesaid
ten pounds at any time within the specified term of ten years next ensu-
ing; that said charter stand in its force and nature to him the said
Thomas and to his heirs forever without impcachment of said John or
of his heirs forever.

“In Witness Whereof, the aforesaid Thomas and John mutually have
placed their scals on this indenture; by these witnesses, Walter de Nor-
tone, Curtle T. More. Given at Neuburiz the Saturday next following the
feast of the Apostles Saint Philip and Saint Jacob, in the 14th year of the
reign of King Edward I1I, after the Conquest.”
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12 NATURE OF THE MORTGAGE.

supplanted all other forms of gage of land, became the mortgage
of the classical period of the common law, and, with the substi-
tution of grant for feoffment, is substantially the mortgage of
today. The reasons for the predominance of this form of security
were, it is safe to say, the lender’s reasons—in other words, it rep-
resents the demand of the lending class for satisfactory security.

In considering the legal effect of this form of transaction—that
is to say, its operation as enforced by the courts—we must examine
separately the doctrines of law and equity.

We will first consider the state of the law, using that word in the
narrow sense. We must remember that throughout this period, as at
the present day, there was a very definite and comparatively simple
law of conditional estates, of which we may say that it succeeded
quite well in giving effect to the express provisions of conditional
conveyances. It is not surprising, then, that a conveyance condi-
tioned to be void on the payment of a sum of money was treated by
the courts of law like any other conveyance on condition subsequent,
by making a quite literal application of its stipulations. The result, of
course, was that, prior to the time fixed for payment, the feoffee had
an estate in fee simple, defeasible on performance of the condition;
that upon performance of the condition by payment of the sum
named at the day named, a right of reentry arose in favor of the
feoffor, upon the exercise of which the estate revested in him;
while upon default, or non-performance of the condition, by fail-
ure to pay the sum named on the day named, the estate of the
feoffee became absolute. We can say, then, that, during this period
the courts of law had no specialized rules for mortgages that could
be called a “law of mortgages,” but that mortgages were governed
by the law of conditional estates.?

We will next consider the status of the mortgage in equity dur-
ing the same period. These years see the growth of Chancery
from a semi-judicial office of doubtful authority to a fully devel-
oped court, exercising a limited jurisdiction, but, within its limita-
tions, enjoying practical supremacy over the courts of law. It is
impossible to say when the Chancellors first interfered in the mort-
gage relation, but they became active in this field in the seven-
teenth century.

The position of the Chancellors was that the mortgage, while in
form a conveyance on condition subsequent, was intended merely
as a security for money; that the function of security was per-
formed if the mortgagee got back his money, even after the day
named in the mortgage; and that the operation of the rules of law

5 Littleton, for example, while he applies to this form of transaction,
the term “mortgage,” treats of it under the head of Estates Upon Condi-

tion, without showing any differentiation in the law applicable to it. Ten-
ures, §§ 332-344,
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NATURE OF THE MORTGAGE. 13

upon default worked a hardship upon the mortgagor, against which
equity should relieve.® At the suit of the mortgagor they would
compel the mortgagee to reconvey the estate, upon payment of the,
debt, even though it was long past the “law day” named for pay-
ment, so that the mortgagee had acquired absolute ownership of
the land at law. This relief was called “redemption.”” At first,
we may assume, it was granted only in cases of unusual hardship,
as.where the land was worth many times the debt, but presently
became a matter of course and of right in all cases. At this point
the mortgagee found that his legal rights, which hitherto had been
entirely adequate to his purposes, were so no longer. He had the
legal title to the land, as before, but he was now liable at any time
to be hailed into the Court of Chancery and compelled to relinquish
his title, and this equitable liability would extend, of course, to any
purchaser with notice. The result was that, until the mortgagor
chose to redeem, the mortgagee was left without his money and
without the power of disposing of the land to raise the money.
For relief from this situation the mortgagee was, himself, forced
to seek the Court of Chancery, and that court, perceiving that the
right to redeem could not be indefinitely extended without impair-
ing the usefulness of mortgages, granted a decree of “foreclosure,”
cutting off or ‘“foreclosing” the mortgagor’s equitable right to
redeemn and leaving the mortgagee’s legal title absolute.

In redemption and foreclosure we have the ground work of the
£quitable doctrine of mortgages, but the elaboration of that doc-

6 The stock justification of the equitable doctrine of mortgages is that
it gives effect to the real intention of the parties, regarding the substance
rather than the form. So far as concerns the original interposition of
equity, this is, of course, specious. While the purpose of the parties was
to secure the payment of a sum of money, they manifestly intended, and
so evidenced in the most conclusive way, to accomplish this purpose by
means of a conditional conveyance. What equity really did, then, was not
to give effect to the intention of the parties, but to defeat their intention,
to limit their freedom of contract, and to impose upon them rules of law
which they could not avoid by any form of agreement or by any expres-
sion of intention. Under the guise of enforcing the intention of the par-
ties, the court in reality enforced the intention which it conceived that
they in good conscience ought to entertain. In this regard the doctrine
of equity which declares the mortage a mere security is of one piece
with that which declares that agreements, however explicit, which clog
the equity of redemption, are void. Hazeltine v. Granger, post; Pierce
v. Robinson, post.

The true justification of the equitable doctrine of mortgages lies in the
fact that lender and borrower are not usually on an equal footing and that
the latter needs protection against the former, needs protection even
against himself in his borrowing transactions. This is, of course, the
same idea which lies behind the usury statutes. See Vernon v. Bethell,
post, n. 1, Chap. V1.

7 The term “redemption” is also applied to voluntary payment and
discharge of a mortgage, out of court.
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14 NATURE OF THE MORTGAGE.

trine should be traced in its main features. The right of the mort-
gagee to redeem the land in equity constituted, of course, an
“equitable estate” in the land, which was called the “equity of
redemption.”® Under the rule that equity follows the law, this
equitable estate, like all others, possessed many of the characteris-
tics of legal estates, viz., it descended to the heir, could be con-
veyed or devised, and could be cut up into lesser estates, and in
general, could be dealt with in the same manner as a legal estate,
always subject, of course, to the outstanding rights of the mort-
gagee. In short, the mortgagor was treated in equity as the real
owner of the land, though at law he was held to have parted with
his title. Consistently with this position, the interest of the mort-
gagee in the land, though held at law to be ownership, was regarded
in equity as a security only. From this it followed that the debt
was regarded as the principal right and the interest in the land as
a mere incident or accessory of the debt. Therefore this interest
in the land automatically followed the debt when the latter was
transferred by assignment and no conveyance of the land was nec-
essary. Likewise this interest passed with the debt to executors or
administrators and not to heirs. Thus the interest of the mortgagee
in the land came to be, in equity, a personal or chattel interest.
This is substantially the equitable doctrine of mortgagee as it
stood at the middle of the eighteenth century. Up to this point the
rules of law remained in the form outlined above, but, by reason
of the practical supremacy of equity within the field of its activity,
the equitable doctrines had come to be the real, substantial “law
of mortgages,” so recognized everywhere except in courts of law.
In 1756 Lord Mansfield came to the Court of Kings Bench. Learned
in the civil law, he never sympathized with the separation of law and
equity and as a result was constantly making equitable innovations
upon the common law. In 1760, in the case of Martin v. Mowlin,? con-
struing a will, he said: “A mortgage is a charge upon the land;
and whatever would give the money would carry the estate in
the land along with it. The estate in the land is the same thing as
the money due upon it. It will be liable to debts; it will go to
executors; it will pass by a will not made with the solemnities re-
quired by the statute of frauds. The assignment of the debt, or
forgiving it, will draw the land after it, as a consequence; nay,
it would do it, though the debt were forgiven only by parol; for
the right to the land would follow, notwithstanding the statute

8 By a natural process this term comes to be loosely used to denote the
mortgagor’s interest in the land from the time the mortgage is executed
until the mortgage relation is terminated, entirely regardless of whether
such interest is legal or equitable, or whether it amounts to a mere right
to redeem or to general ownership,

9 2 Burr. 969.
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of frauds.” After decisions of similar import in Ren v. Bulkeley,!°
in 1779, and Eaton v. Jacques,!! in 1780, we come, in 1781, to the
much cited case of King v. St. Michaels.’? This was a case of
pauper settlement. In the course of his opinion Lord Mansfield
said: “If the estate on which a pauper resides is substantially his
property, that is sufficient, whatever forms of conveyance there
may be; and therefore a mortgagor in possession gains a settle-
ment, because the mortgagee, notwithstanding the form, has but a
chattel, and the mortgage is only a security. It is an affront to
common sense to say the mortgagor is not the real owner.”13

STEPHEN, J., in Evans v. MErrIikEN, 8 Gill. & J. 39 (Md. 1836).
By the deed of mortgage, the legal estate becomes vested in the
mortgagee, defeasible at law upon the performance of the condi-
tion and payment of the money at the time stipulated; but upon
default of ‘the mortgagor in the non-payment of the money at that
time, it becomes indefeasible at law, and defeasible only in equity,
where the mortgage is considered only as a security for the debt,
and the mortgagor, notwithstanding his default, will be permitted
to redeem. It is true in 2 Burr. 978, Lord Mansfield, in deliv-
ering the opinion of the court, says, “a mortgage is a charge upon
the land, and whatever would give the money, will carry the estate
in the land along with it, to every purpose. The estate in the land
is the same thing as the money due upon it. It will be liable to
debts; it will go to executors; it will pass by a will, not made and
executed with the solemnities required by the statute of frauds.
The assignment of the debt, or forgiving it, will draw the land
after it as a consequence; nay it would do it, though the debt
were forgiven only by parol; for the right of the land would fol-
low, notwithstanding the statute of frauds.”

But in Doug. Rep. 22, his lordship at a later period of his
judicial life, in deciding that a mortgagee might recover in eject-
ment (without giving notice to quit) against a tenant claiming
under a lease from the mortgagor, granted after the mortgage with-
out the privity of the mortgagee, held the following language, “when
the mortgagor is left in possession, the true inference to be drawn
is an agreement that he shall possess the premises at will in the
strictest sense, and therefore, no notice is ever given him to quit,

10 Doug. 292,

11 Doug. 455.

12 Doug. 630.

13 These views of Lord Mansfield were not accepted by the Fnglish
courts, and by the law of England today the mortgagee has, after default,
the absolute lecgal title, and the mortgagor but an equitable interest.
See Maitland, Equity, 281. And see Lord Redesdale's strictures on
Lord Manstield in Shannon v. Bradstreet, 1 Sch. & Lef. 52, 65. Other
decisions of Lord Mansfield himself greatly qualified these declarations.
See Keech v. Hall, 1 Doug. 21; Moss v. Gallimore, 1 Doug. 279.
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16 NATURE OF THE MORTGAGE.

and he is not even entitled to reap the crop, as other tenants at
will are, because all is liable to the debt, on payment of which the
mortgagee’s title ceases. The mortgagor has no power, express
or implied, to let leases not subject to every circumstance of the
mortgage.” And the Supreme Court of the United States, in speak-
ing upon the subject of the title passed by the deed of mortgage,
and the interest acquired by the mortgagee, in the thing mortgaged,
express themselves in the following terms, “it is true that in dis-
cussions in courts of equity, a mortgage is sometimes called a lien
for a debt; and so it certainly is, and something more. It is a
transfer of the property itself, as security for the debt. This must
be admitted to be true at law, and it is equally true in equity, for
in this respect equity follows the law.

“It does not consider the estate of the mortgagee as defeated
and reduced to a mere lien, but it treats it as a trust estate, and
according to the intention of the parties as a qualified estate and
security. When the debt is discharged there is a resulting trust
for the mortgagor. It is therefore only in a loose and general
sense that it is sometimes called a lien, and then only by way of
contrast to an estate absolute and indefeasible.”’* From these
decisions, it results that the mortgagee must be considered as hav-
ing an estate or interest in the subject matter of the mortgage, not
absolute it is true, because such an estate is not imported by the
terms of the mortgage deed, but an interest commensurate with
the object contemplated to be attained by it, as a security for the
payment of the debt due from the mortgagor to the mortgagee.
From these general views and considerations, relative to the re-
spective rights of the parties to the instrument of mortgage, we
are led to the consideration of the question arising in this case,
and involved in the decision of this controversy. And that ques-
tion is, whether the issue of a female slave, herself, the subject of
the mortgage, born after the title of the mortgagee has become
absolute at law, and during the possession of the mortgagor, is
liable for the payment of the mortgage debt. For it must be borne
in mind that the question is not whether the mortgagee is entitled
to hold the issue as his own property in absolute right, but as se-
curity for the payment of his debt only. Upon the fullest consid-
eration we have been able to bestow upon the subject, aided by
all the lights and information with which we have been furnished,
by an examination of the decisions of the courts of our sister
states upon similar subjects, we have come to the conclusion that
right and justice require that the issue so born should be liable,
and that neither the principles of law nor equity forbid it. In
the language of Lord Mansfield, before adverted to, when speak-

14 Quotation from Conard v. Atlantic Ins. Co.,, 1 Peters (U. S.)
386, 441.
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NATURE OF THE MORTGAGE. 17

ing of the growing crop, when possession is taken by the mort-
gagee, we think, “all is liable to the debt, on payment of which the
mortgagee’s title ceases.”1%

AGNEW, J., in TrYON v. MuNsoN, 77 Pa. St. 250 (1874). The
mortgage passes to the mortgagee the title and right of possession
to hold till payment shall be made. He may, therefore, enter at
pleasure, and take actual possession—use the land and reap its
profits. Now this title or lawful right to possess, and actual pedis
possessio, are not ideal or contemplative merely, but are real and
tangible. True, the right is conditional, and will cease on payment
of the debt; but until the condition is performed, the title and pos-
session are as substantial and real as though they were absolute.
The evidence of this is that the mortgagee may dispossess and
hold out the mortgagor until he performs the condition, or until
the perception of the profits reaches the same result. Thus we per-
ceive an interest or estate in the land itself, capable of enjoyment,
and enabling the mortgagor to grasp and hold it actually, and not
a mere lien or potentiality, to follow it by legal process and con-
demn it for payment. The land passes to the mortgagee by the
act of the party himself, and needs no legal remedy to enforce the
right. But a lien vests no estate, and is a mere incident of the
debt, to be enforced by a remedy at law, which may be limited.

SToRRs, J., in GoobMAN v. WHITE, 26 Conn. 316 (1857). After
the delivery of the first mortgage deed the legal title to the land
conveyed was in the first mortgagee. An equitable right, an equity
of redemption, was all that remained in the former owner, and all
that he could mortgage to a third person. It is true that a second
mortgage purports to be a conveyance of the land itself, and as
between the parties to the instrument it is such; and whenever
the estate of the first mortgagee is divested the second mortgage
will operate fully as a conveyance of the land. But so long as
the first mortgage is outstanding, the second mortgagee receives
only a transfer or assignment of the mortgagor’s equity or equita-
ble right.1e

SANDERS v. REED.

SurrReME Court oF NEw HaMpsHIRE, 1842,
12 N. H. 558.

Trespass, for breaking the plaintiff’s close, and cutting certain
pine trees ; submitted upon a statement of facts.

On the 16th day of September, 1839, Norris Colburn, being in

15 Compare Duval v. Becker, 81 Md. 537,

18 Compare Chamberlain v. Thompson, 10 Conn. 243; Bates v. Coe,
10 Conn. 280; Clinton v. Westbrook, 38 Conn. 9.

2
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18 NATURE OF THE MORTGAGE.

possession of the premises, conveyed the same to Stephen G. Tyler,
and on the same day took a mortgage back from Tyler, which
mortgage, on the 21st day of November, 1839, was duly assigned
to the plaintiffs. Tyler remained in the actual possession of the
premises, from the date of his mortgage deed until the 3d day
of March, 1841, when the plaintiffs took possession. The trees
were cut by the defendant, under a license from Tyler, between
the first day of January, 1841, and the first day of March, of the
same year.

On the 17th day of May, 1837, Colburn, being the owner of this
land, mortgaged it, with other real estate, to Susan Robeson, to
secure the payment of certain notes signed by him and Milton
Chaplin. On the 16th day of April, 1841, Chaplin paid the notes
to Mrs. Robeson, and they were delivered to him, but the mort-
gage deed still remains in her hands, undischarged. The notes
were joint and several, but as between Colburn and Chaplin they
were the proper debts of Colburn. The payments were made by
Chaplin, with the avails of the sale of that portion of the lands
mortgaged to Mrs. Robeson not included in the mortgage to the
plaintiffs, excepting about two hundred dollars, paid from his own
money. This last sum is secured by an attachment of the real
estate of Colburn.

Colburn occupied the land until the date of his deed to Tyler,
and Tyler occupied until the 3d day of March, 1841, when the
plaintiffs took possession. Colburn and Tyler, during the time of
their occupancy, dealt with the premises as their own, by cutting
timber, manufacturing the same, and selling, without let, hindrance,
or molestation, either from the mortgagee or the assignees.

Mrs. Robeson lived thirty miles from the premises, and the plain-
tiffs live fifteen miles from the same, and no evidence exists that
either of them had any knowledge of the manner the mortgagors
were dealing with the premises, nor does it appear that they at-
tempted to ascertain.

PARrkEeR, C. J. There i1s a principle in equity, that a surety is
entitled to the benefit of any security which the creditor may have
taken from the principal.

Whether Chaplin could have availed himself of this principle,
and have held under the mortgage to Mrs. Robeson, is a ques-
tion which it does not seem necessary to settle in this case. He
paid the notes and discharged the debt, without obtaining the
mortgage, and without making any claim to the benefit of it, so
far as appears from this case. For the balance which he paid,
he has made an attachment, and is secured. There is no reason for
thrusting an interest upon him which he has never claimed.

In fact, it may admit of doubt whether he would be entitled to
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NATURE OF THE MORTGAGE. 19

the benefit of such a principle against Tyler, a bona fide purchaser,
or against the plaintiffs, as assignees of Tyler’s mortgage, unless
they can be made chargeable with notice that Chaplin was a surety,
and therefore took subject to his rights as such. The defendant
1s in no way connected with Chaplin, nor have any rights of the
latter been urged in the argument as sustaining the defense.

It is settled that a mortgagee may maintain trespass against a
mortgagor for cutting timber upon the land, unless his assent is
shown, or is fairly to be deduced from the circumstances of the
case. Smith v. Moore (11 N. H. Rep. 551); 5 N. H. Rep. 54,
Pettengill v. Evans. There is no evidence of assent in this case,
and the plaintiffs’ right of action would be clear, had they held
the first mortgage upon the land at the time.

But it is contended that the mortgage to Mrs. Robeson was in
force, as a valid title to the land, at the time when the timber was
cut; and that if there was any right of action for the cutting, it
was in her, and not in the plaintiffs; or, at least, that by reason
of that mortgage, and the actual possession of the defendant, the
plaintiffs, who were second mortgagees, had neither the actual nor
constructive possession, and cannot therefore maintain this action.

We are of opinion that this obJectlon cannot avail.

A mortgage (as was stated in the case Smith v. Moore) is re-
garded as a mere security for the debt, or as passing the legal es-
tate, whichever may be necessary for the preservation of the rights
of the mortgagee. The mortgagee has the legal estate for the
purpose of all lawful protection of his interests.

Tested by this rule, Mrs. Robeson is not in this case to be
regarded as having the legal estate, at the time when this timber
was cut, notwithstanding her mortgage was then in existence, be-
cause that is not necessary, in order to the protection of her inter-
ests. Her mortgage has been satisfied; and, so far as appears,
she made no claim on account of this act, as injurious to her. She
has no interest to be protected, and no reason to make any objec-
tion, nor can she now maintain any action. There is no fair pur-
pose to be answered by considering the legal estate in her, as the
result would only be to defeat a right of action which would other-
wise lawfully exisi iu wne pramtiffs, and this without any benefit
to her. .

Tyler, who made the second mortgage, had no more right to do
acts of waste against the second mortgagee, or his assignee, than
he had as against the first. Each mortgagee, for the purpose of
protecting his rights, is to be regarded, as against the mortgagor,
as holding the legal estate. Any act of waste, without the assent
of either, may be regarded as injurious to both. The paramount
right of action in such case may be regarded as in the first mort-
gagee, so long as the first mortgage exists; and it may be supposed

Google



20 NATURE OF THE MORTGAGE.

to be a good defense to an action by the second mortgagee, that
the first mortgage still existed, unless it could be shown that the
first mortgagee assented, and therefore had no right of action.
But it appearing that the first mortgage is extinguished, and that
no paramount right exists, and the defendant therefore not being
answerable to any one else, there seems to be no good reason why
he who was a wrongdoer, as to both, should not answer to the second
mortgagee, who, after the extinguishment of the first mortgage,
may well be regarded as having been the owner of the legal estate,
so far as that is necessary to the preservation of his rights under
the mortgage. The first mortgage, under such circumstances, is
to be regarded as having been a mere security.

This view of the matter does not prejudice any right of the
defendant. He stands confessedly in the place of the mortgagor,
and had no right, as against either mortgagee, to do any act of
waste. As against either mortgage, standing alone, an act of
waste, without assent, would be a wrong, for which trespass might
be maintained.

The first mortgage having been removed without any entry by the
mortgagee, the defendant is relieved from any danger of a claim
upon that mortgage, and the case therefore now stands as if that
mortgage had never existed. To interpose that mortgage, as a con-
veyance of the legal estate, would be to interpose a technical objec-
tion for the purpose of working injustice, and would enable a mort-
gagor to impair the security of the second mortgagee with impunity
unless he were restrained by injunction.

Judgment for the plaintiffs.

Jounson, C. J., in MARTIN v. ALTER, 42 Ohio St. 94 (1884). In
the case of a mortgage in the usual form, the legal estate remains
in the mortgagor in possession, even after condition broken as to
all the world, except the mortgagee.

The legal title remaining in the mortgagor is liable to levy and
sale on execution. It descends to his heirs, subject to the condi-
tional estate to the mortgagee.

The latter may maintain ejectment or take other legal steps to
obtain possession after condition broken, but until he does so, the
mortgagor is at law owner of the fee. The mortgage is a condi-
tional conveyance which becomes void upon payment of the debt,
without a formal reconveyance.

Suaw, C. J,, in Ewer v. Hosss, 5 Metc. 1 (Mass. 1842). The
first great object of a mortgage is, in the form of a conveyance in
fee, to give to the mortgagee an effectual security, by the pledge
or hypothecation of real estate, for the payment of a debt, or the
performance of some other obligation. The next is, to leave to
the mortgagor, and to purchasers, creditors, and all others claim-
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ing derivatively through him, the full and entire control, dispo-
sition and ownership of the estate, subject only to the first purpose,
that of securing the mortgagee. Hence it is that, as between
mortgagor and mortgagee, the mortgage is to be regarded as a
conveyance in fee; because that construction best secures him in-
his remedy and his ultimate right to the estate, and to its inci-
dents, the rents and profits. But in all other respects, until fore-
closure, when the mortgagee becomes the absolute owner, the mort-
gage is deemed to be a lien or charge, subject to which the estate
may be conveyed, attached, and in other respects dealt with, as
the estate of the mortgagor. And all the statutes upon the sub-
ject are to be so construed; and all rules of law, whether admin-
istered in law or in equity, are to be so applied as to carry these
objects into effect. In an early case in Massachusetts, it was held
by Chief Justice Parsons, that where a mortgage was made to
partners, in such form as would ordinarily create a tenancy in
common in other grantees—inasmuch as it was designed to secure
a joint debt, which, in case of the decease of one partner, would
vest in the survivor for the purpose of collection, and subject to the
partnership debts—the estate should be held to be a joint tenancy,
in order that by the principle of survivorship, applicable to that
tenure, the real security might accompany the debt. Appleton v.
Boyd, 7 Mass. 131. This doctrine was earnestly opposed by Mr.
Justice Story in the case of ‘Randall v. Phillips, 3 Mason 378, who
insisted that such mortgage, so far as it operated as a transfer of
the legal estate, was to be construed as a tenancy in common, and
not a joint tenancy. But at the same time he maintained that on
the death of one partner, the heirs of the deceased would take a
moiety, charged with an implied trust to hold for the survivor, as
security for the debt.1?

CARTWRIGHT, J., in LiIGHTCAP v. BrRADLEY, 186 Ill. 510 (1900).
Leaving out of consideration the effect of a mortgage in the statu-
tory form, it is true that a mortgage or trust deed like the one in
question here, which purports to convey title, does, as between
the mortgagor and mortgagee, convey such title; but it is only
a qualified conveyance of the land, and the mortgagor parts with
the title only as security to his creditor and during the existence
of his debt or obligation. In the development of the law of real
estate mortgages in England the mortgage was at first a pledge of

17 “Although, as between mortgagor and mortgagee, it is a transmis-
sion of the fee, which gives the mortgagee a remedy in the form of a real
action, and constitutes a legal seizin; yet to most other purposes, a mort-
gage before the entry of the mortgagee is but a pledge and real lien,
leaving the mortgagor to most purposes the owner.” Shaw, C. J,, in
Howard v. Robinson, 5 Cush. (Mass.) 119. Compare Gooding v. Shea,
post.
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22 NATURE OF THE MORTGAGE.

land, usually requiring a judgment to complete the transfer of title
and to vest it in the mortgagee. Afterward, a form of mortgage
came into use which vested title of itself, and the pledge changed
into an estate in fee without judicial foreclosure upon the mort-
gagor’s default. This mortgage vested absolute title in the mort-
gagee upon condition broken. Courts of equity, however, recog-
nizing the purpose of the mortgage as merely a pledge to secure a
debt, established a right of the mortgagor to redeem. They created
a new estate in the form of the equity of redemptian and a remedy
for the creditor to cut off this estate. A proceeding was devised to
extinguish the mortgagor’s right to redeem and to vest title in the
mortgagee, and this was the proceeding now known as strict fore-
closure. (9 Ency. of PL. & Pr. 118.) Equity assumed jurisdiction
to relieve the mortgagor against a forfeiture upon default, and he
was relieved from it on payment of the debt. (1 Jones on Mort-
gages, § 8.) Courts of law, following the lead of courts of equity,
have adopted many equitable principles as to the titles of the re-
spective parties, and at law the title of the mortgagee can be used
only for the purpose of securing his equitable rights under it. “As
to all persons except the mortgagee and those claiming under him,
it is everywhere the established modern doctrine that a mortgagor
in possession is at law, both before and after breach of the condi-
tion, the legal owner.” (1 Jones on Mortgages, § 11.) In many
of the states a mortgage confers no title or estate upon the mort-
gagee, and it is nothing but a mere security for a debt or obligation.
This state has adhered to the rule that at law a title vests in the
mortgagee, but only for the protection of his interests. For the
purpose of protecting and enforcing his security the mortgagee
may enter and hold possession by virtue of his title and take the
rents and profits in payment of his mortgage debt. He may main-
tain the possessory action of ejectment on the strength of such
title, but the purpose and effect of the action are not to establish
or confirm title in him, but, on the contrary, to give him the rents
and profits which undermine and destroy his title. (United States
Mortgage Co. v. Gross, 93 Ill. 483.) When the rents and profits
have paid the mortgage debt, both the title and right of possession
of the mortgagee are at an end. The mortgagor’s interest in the
land may be sold upon execution; his widow is entitled to dower
in it; it passes as real estate by devise; it descends to his heirs,
by his death, as real estate; he is a freeholder by virtue of it; he
may maintain an action for the land against a stranger and the
mortgage cannot be set up as a defense. The mortgagee has no
such estate as can be sold on execution; his widow has no right
to dower in it; upon his death the mortgage passes to his personal
representatives as personal estate, and it passes by his will as per-
sonal property. (1 Jones on Mortgages, § 15.) The title of the
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mortgagee, even after condition broken, is not an outstanding title
of which a stranger can take advantage, but it is available only to
the mortgagee or one claiming under him. (Hall v. Lance, 25
Ill. 277.) The mortgagor may sell and convey his title or mort-
gage it to successive mortgagees, and his grantee or mortgagee
will succeed to his estate and occupy his position subject to the
encumbrance.

Fitch v. Pinckard, 4 Scam. 69, was an action of ejectment, and
there was a question whether an equity of redemption was liable
to execution and would pass to the purchaser at an execution sale.
The court, holding that it would pass, said that the earliest doc-
trine in England settled that the whole legal estate was in the
mortgagee, but that the strictness of the law has yielded to the prin-
ciple of justice and equity, and the doctrine held in the United
States in regard to the estate of the mortgagor is, that he is to be
treated as the real owner of the estate for all beneficial purposes,
subject only to the rights and encumbrance of the mortgagee.

Cottingham v. Springer, 83 Iil. 90, was also an action of eject-
ment, where the same question arose. The court cited Fitch v.
Pinckard, supra, and reiterated what was there said. After refer-
ring to the common-law rule that the mortgagee held the legal title
in fee and that the mere equitable right of the mortgagor could
not be sold on execution, the court said (p. 93): “But many of
the states—and ours of the number—have, by enactment, made
great modifications of the rule. Our legislature at an early day
provided that when the mortgagor paid and satisfied the debt and
the mortgage had been recorded, he might compel the mortgagee
to enter a satisfaction of the mortgage on the margin of the rec-
ord, which should operate as a discharge and release of the same
and forever bar all actions that might be brought thereon. This
provision is found in the act establishing the recorder’s office (Pub.
Laws of 1819, p. 19, §5) and has been continued in force ever
since. This was a most material modification of the common-law
rule, as it reinvested the mortgagor with the title simply by the
mortgagee stating, over his signature, on the margin of the record,
that he had received satisfaction of the debt, and dispensing with
a release or reconveyance for the purpose.” The court also said
that the provision for a foreclosure at law by a scire facias and
a sale of the property under an execution at law recognized the
equity of redemption as an interest or title that might be sold on
execution, subject to the same incidents that other sales of real
estate are under when sold under ordinary executions at law.

In Barrett v. Hinckley, 124 Ill. 32, which was an action of eject-
ment by Hinckley against Barrett and others, the court held that
the title of a mortgagee exists only for the benefit of the holder
of the mortgage indebtedness, and can only be asserted by an ac-

Google



24 NATURE OF THE MORTGAGE.

tion in furtherance of his interest as a means of coercing the pay-
ment of the debt; that if a mortgagee conveys the mortgaged prem-
ises without assigning the debt, the grantee will hold the legal title
in trust for the holder of the debt, and that the mortgage interest,
as distinct from the debt, has no determinate value and is no fit
subject for assignment. The court also said (p. 46): “It must
not be concluded from what we have said that the dual system
respecting mortgages, as above explained, exists in this state pre-
cisely as it did in England prior to its adoption in this country,
for such is not the case. It is a conceded fact that the equitable
theory of a mortgage has, in process of time, made in this state,
as in others, material encroachments upon the legal theory which
is now fully recognized in courts of law. Thus, it is now the
settled law that the mortgagor or his assignee is the legal owner
of the mortgaged estate, as against all persons except the mort-
gagee or his assigns. (Hall v. Lance, 25 Iil. 250; Emory v.
Keighan, 88 id. 482.) As a result of this doctrine, it follows that
in ejectment by the mortgagor against a third party the defendant
-cannot defeat the action by showing an outstanding title in. the
mortgagee. (Hall v. Lance, supra.) So, too, courts of law now
regard the title of a mortgagee in fee in the nature of a base or
determinable fee. The term of its existence is measured by that
of the mortgage debt. When the latter is paid off, or becomes
barred by the Statute of Limitations, the mortgagee’s title is ex-
tinguished by operation of law. (Pollock v. Maison, 41 Ill. 516;
Harris v. Mills, 28 id. 44; Gibson v. Rees, 50 id. 383.) Hence the
rule is as well established at law as it is in equity, that the debt is
the principal thing and the mortgage an incident.”

The mortgagee is the legal owner for only one purpose, while,
at the same time, the mortgagor is the owner for every other pur-
pose and against every other person. The title of the mortgagee
is anomalous, and exists only between him and the mortgagor and
for a limited purpose. Delano v. Bennett, 90 Ill. 533, was an
action of ejectment. E. T. Warren, the owner of two-fifths of the
land in controversy, mortgaged the same to the Kennebeck Bank of
Maine. The bank conveyed said two-fifths to Benjamin Wales and
others, and Delano claimed the same through mesne conveyances
from the grantees of the bank. It was held that the deed from the
bank purporting to convey this two-fifths interest did not convey
anything, and the court said (p. 536): “The mortgage is deemed
a mere incident to the mortgage debt, and the convevance of the
interest of the mortgagee in the land without an assignment of
the debt is considered in law as a nullity.” The title is never out
of the mortgagor, except as between him and the mortgagee and
as an incident of the mortgage debt, for the purpose of obtaining
satisfaction. When the debt is barred by the Statute of Limita-
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tions the title of the mortgagee or trustee ceases at law as well as
in equity. When the debt, the principal thing, is gone, the inci-
dent, the mortgage, is also gone. (Pollock v. Maison, 41 Ill. 516.)
The mortgagor’s title is then freed from the title of the mortgagee,
and he is the owner of the premises, not by any new title, but by
the title which he always had. Statutes of limitation do not trans-
fer title from one to another, and a Statute of Limitations which
would have the effect of transferring the legal title back from
the mortgagee to the mortgagor would be unconstitutional. (New-
land v. Marsh, 19 Ill. 376.) The title of the mortgagor becomes
perfect because the title of the mortgagee is measured by the ex-
istence of the mortgage debt or obligation and terminates with it.
(Barrett v. Hinckley, supra.)18

RUNYAN v. MERSEREAU.

SuprrReME CouUrT oF NEw YoRK, 1814.
11 Johns. (N. Y.) 534.

Per Curiam. This was an action of trespass, quare clausum
fregit. The plaintiff proved himself in possession of the locus in
quo, and showed a title derived under a judgment against one
James Leonard, who, it appeared, had mortgaged the land to
Joshua Mersereau. By the pleadings, the question presented to
the court is, whether the freehold was in the plaintiff, who had
purchased the equity of redemption, under the judgment against
the mortgagor, or in Joshua Mersereau, the mortgagee.

Courts of law, both here and in England, have gone very far
towards, if not the full length of, considering mortgages, at law,
as in equity, mere securities for money; and the mortgagee as
having only a chattel interest. Lord Mansfield (Doug. 610) says:
A mortgagee, notwithstanding the form, has but a chattel, and
the mortgage is only a security; that it is an affront to common
sense to say the mortgagor is not the real owner. Mortgages are
not considered as conveyances of land within the statute of frauds,
and the forgiving of the debt, with the delivery of the security,
is holden to be an extinguishment of the mortgage. Mortgages
will pass by a will not made with the solemnities of the statute of
frauds. The assignment of the debt, or forgiving it, even by parol,
draws the land after it as a consequence. The debt is considered
the principal, and the land as an incident only.

The interest of the mortgagee cannot be sold under execution.
It is unnecessary to go into an examination of the cases on this
subject; they have been repeatedly reviewed by this court. (3

18 Compare Woodside v. Adams, 40 N. J. L. 417. For an interesting
analogy, see Williston, Sales, § 330.
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Johns. Cases 329, 1 Johns. Rep. 590, 4 Johns. Rep. 42.) The light
in which mortgages have been considered, in order to be consistent,
necessarily leads to the conclusion that the freehold must be con-
sidered in the plaintiff, and he, of course, is entitled to judg-
ment.1®

Comsrock, C. J., in KorTtrIiGHT V. CaDY, 21 N. Y. 343, 362 (1800).
In the early history of mortgage law, the courts of equity, depart-
ing from the letter of the contract, but adhering to the intention
of the parties, adopted the just and liberal doctrine that a mortgage
was but a pledge or security, always redeemable until foreclosure.
The courts of law followed in the same direction. As Lord Redes-
dale observed (Mitf. 428): “The distinction between law and
equity is never in any country a permanent distinction. Law and
equity are in continual progression, and the former is constantly
gaining upon the latter. A great part of what is now strict law
was formerly considered as equity, and the equitable decisions of
this age will unavoidably be ranked under the strict law of the
next.” Such, preeminently, has been the course of jurisprudence
on this subject. The doctrines originating in the courts of equity,
respecting the rights of mortgagor and mortgagee, have been in-
corporated into the code of the common law, so that there is now
no difference between the two systems. This has been true in
substance for nearly a century past. In Martin v. Mowlin (2
Burr. 978), decided by the English King’s Bench in 1760, it was
held that whatever words in a will would carry the money due
upon a mortgage would carry the interest in the land. Lord Mans-
field said: “A mortgage is a charge upon the land, and whatever
would give the money would carry the estate in the land along
with it. The estate in the land is the same thing as the money
due upon it. It will be liable to debts; it will go to the executor;
it will pass by a will not made and executed with the solemnities
required by the statute of frauds. The assignment of the debt,
or forgiving it, will draw the land after it as a consequence; nay,
it would do it though the debt were forgiven only by parol.” So,
in The King v. St. Michaels (Doug. 632), it was said by the same
judge, that ‘‘a mortgagor in possession gains a settlement, because
the mortgagee, notwithstanding the form, has but a chattel, and
the mortgage is only a security.” To the same effect is The King
v. Edington (1 East. 288), and such is the uniform tenor of the
English authorities. (See 6 Conn. 159.)

In this state, the rules of law and equity in regard to mortgages
have never differed in any degree; it being the doctrine of both
systems that a mortgage is but a personal interest merely. This

19 For earlier cases in New York, sce Johnson v. Hart, 3 Johns. Cas.
(N. Y.) 322; Jackson v. Willard, 4 Johns. (N. Y.) 41.
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proposition, in its full length and breadth, was determined in Run-
yan v. Mersereau (11 Johns. 534), where the question arose in the
most direct manner whether the freehold was in the mortgagor or
mortgagee. The plaintiff, deriving title under the mortgagor, sues
in trespass for cutting timber; the defendant justifying under a
license from the mortgagee. It was held that the action was main-
tainable ; the decision being explicitly on the ground that the former
was the real owner of the land, while the latter had a chattel
interest only. So it has been held in repeated decisions that the
mortgagee cannot, in any way, convey, devise, mortgage or in-
cumber the land, while the mortgagor can do all these things; that
judgments against a mortgagee, which are a lien on all legal estates,
do not affect his interest in the lands mortgaged; that such an
interest does not descend to heirs, but goes to the personal repre-
sentative as a chose in action; that it is not subject to dower or
curtesy ; that it passes by a parol transfer, and by any transfer of
the debt; and, finally, that it is extinguished by payment, or by
whatever extinguishes the debt. (3 Johns. Cas. 329, 1 J. R. 590,
4 id. 42, 7 id. 278, 15 id. 319, 6 id. 290, 2 Paige 68, 5806, 5 Wend.
603, 2 Barb. Ch. 119.)

But it has been said that the mortgagee could maintain ejectment
against the mortgagor, until our Revised Statutes abolished that
remedy in such a case, and that even since those statutes, the
mortgagee, being in possession, may retain it until the debt is paid.
All this is true; but it presents no anomaly or.inconsistency in the
law. The mortgagee’s right to bring ejectment or, being in pos-
session, to defend himself against an ejectment by the mortgagor,
is but a right to recover or to retain the possession of the pledge
for the purpose of paying the debt. (6 Conn. 163.) Such a right
is but the incident of the debt, and has no relation to a title or estate
in the lands. Any contract for the possession of lands, however
transient or limited, will carry the right to recover that possession;
and such was deemed to be the nature and construction of a mort-
gage, it being considered that the parties intended the possession
of the thing hypothecated should go with the contract. Ejectment
was not, in fact, a real action at the common law. That remedy,
in its origin, was only to recover possession according to some
temporary right; and it was only by the use of fictions that the
title was at length allowed to be brought into controversy. (3
Bl 199, 200.) When the legislature, by express enactment, denied
this remedy to mortgagees, they undoubtedly supposed they had
swept away the only remaining vestige of the ancient rule of the
common law which regarded a mortgage as a conveyance of the
freehold ; yet I see nothing inconsistent or anomalous in allowing
the possession, once acquired for the purpose of satisfying the
mortgage debt, to be retained until that purpose is accomplished.
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When that purpose is attained, the possessory right instantly ceases,
and the title 1s, as before, in the mortgagor, without a reconvey-
ance. The notion that a mortgagee’s possession, whether before
or after default, enlarges his estate, or in any respect changes the
simple relation of debtor and creditor between him and his mort-
gagee, rests upon no foundation. We may call it a just and law-
ful possession, like the possession of any other pledge; but when
its object is accomplished, it is neither just nor lawful for an in-
stant longer.

There are terms of the ancient law which have come down to
us, having long survived the principles of which they were the
appropriate expression. Thus the words “law day” once, and very
expressively, marked the time when all legal rights were lost and
gone, by the mortgagor’s default. There is now no such time until
foreclosure by a judicial sentence or sale under a power. But the
term is still in use, serving no other purpose than to engender con-
fusion and uncertainty in minds which derive their conceptions
from words rather than things. So we have the terms, ‘“‘redemp-
tion” and “equity of redemption,” which belonged to a system of
law that gave the legal estate, defeasibly before default and abso-
lutely afterwards, to the mortgagee, and which, while that system
prevailed, were descriptive of the mortgagor’s right to go into
equity, on the condition of paying his debt, to redeem a forfeited
estate and demand a reconveyance. These descriptive words yet
survive, and are in use, although the ideas they once represented
have long since become obsolete. Even the word “forfeiture,” still
so often used, is no longer, in reference to this subject, the ex-
pression of any principle, as it once was. There is now no for-
feiture of a mortgaged estate. The mortgagor’s rights may be
foreclosed by a sentence in the courts, or by a sale had in the man-
ner prescribed by the statute law, if he has himself, in the contract,
given authority thus to sell; but, until foreclosure, his estate, the
day after a default, is exactly what it was the day before. Contro-
versies like the present would cease to arise, if the mere terms of
the law were no longer confounded with its principles.

The proposition, that a tender of the money due on a mort-
gage, made at any time before a foreclosure, discharges the lien,
is the logical result of premises which are admitted to be true.
These are, that the mertgagor has the same right after as before
a default to pay his debt, and so clear his estate from the incum-
brance; and that payment being actually made, the lien thereby
becomes extinct. We have, then, only to apply an admitted prin-
ciple in the law of tender, which is, that tender 1s equivalent to pay-
ment as to all things which are incidental and accessorial to the
debt. The creditor, by refusing to accept, does not forfeit his right
to the very thing tendered, but he does lose all collateral benefits or

Google



NATURE OF THE MORTGAGE. 29

securities. (3 Johns. Cas. 243, 12 J. R. 274, 6 Wend. 22, 6 Cow.
728; Coggs v. Bernard, 2 Lord Ray. R. 916.) Thus, after the
tender of a money debt, followed by payment into court, interest
and costs cannot be recovered. The instantaneous effect is to dis-
charge any collateral lien, as a pledge of goods or the right of dis-
tress. It is not denied that the same principle applies to a mort-
gage, if the tender be made at the very time when the money is
due. If the creditor refuses, he justly loses his security. It is im-
possible to hold otherwise although the tender be made after-
wards, unless we also say that the mortgage, which was before a
mere security, becomes a freehold estate by reason of the default.
That this i1s not true has been sufficiently shown.

CHRISTIANCY, ]., in LADUE v. DETROIT & MILWAUKEE RAILROAD
Co., 13 Mich. 380, 394 (1865). That a mortgage in this state, both at
law and in equity, even when given to secure a debt actually sub-
sisting at its date, conveys no title to the land to the mortgagee
(especially since the statute of 1843, taking away ejectment by the
mortgagee) ; that the title remains in the mortgagor until fore-
closure and sale, and that the mortgage is but a security, in the
nature of a specific lien, for the debt has been already settled by
the decisions of this court: Dougherty v. Randall, 3 Mich. 581;
Caruthers v. Humphrey, 12 Mich. 270; and Crippen v. Morrison,
to be reported in 13 Mich. This is in accordance with the well
settled law of the state of New York, from which our system of
law in regard to mortgages has been, in a great measure, derived:
Jackson v. Willard et al,, 4 Johns. 41; Collins v. Torrey, 7 Johns.
278; Runyan v. Mersereau, 11 Johns. 534; Gardner v. Heart, 3
Denio 232; Edwards v. Ins. Co., 21 Wend. 467 ; Waring v. Smyth,
2 Barb. Ch. 119; Bryan v. Butts, 27 Barb. 504 ; The Syracuse City
Bank v. Tallman, 31 Barb. 201; Cortwright v. Cady, 21 N. Y. 343.

This view of a mortgage is also sustained by several of the Eng-
lish decisions, and substantially this is the more generally received
American doctrine, as will sufficiently appear by reference to the
decisions, most of which have been carefully collected in the elab-
orate brief of the defendant’s counsel, but which are too numerous
to be cited here. There are exceptions and peculiarities in partic-
ular states, in some of which, as in some of the New England
states and Kentucky, the old 1dea of an estate upon a condition
continues to rankle in the law of mortgages, like a foreign sub-
stance in the living organism, but is rapidly being eliminated and
thrown off by the healthy action of the courts under a more vig-
orous application of plain common sense. But few of the incidents
of this antiquated doctrine are now recognized in most of the
states of this Union, the title, for nearly all practical purposes,
being now recognized, both at law and in equity, as continuing in
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the mortgagor, and the mortgage as a mere lien for the security of
the debt. But wherever any vestige of this now nearly exploded
idea continues to prevail in connection with the more liberal doc-
trines of modern times which the courts have been compelled, from
time to time, to adopt, it serves only to confuse and deform the
law of mortgages by various anomalies and inconsistencies, making
it a chaos of arbitrary and discordant rules resting upon no broad
or just principle; while, by recognizing the mortgage as a mere
lien for the security of the debt, at law as well as in equity, and
thus giving it effect according to the real understanding and in-
tention of the parties, the law of mortgages becomes at once a
system of homogeneous principles, easily understood and applied,
and just in their .operation.

A mortgage, then, being a mere security for the debt or liability
secured by it, it necessarily results, 1st, That the debt or liability
secured is the principal, and the mortgage but an incident or ac-
cessory. See cases above cited; also, Richards v. Synes, Bar-
nadiston’s Ch. R. 90; Roath v. Smith, 5 Conn. 133 ; Lucas v. Harris,
- 20 Ill. 165; Vansant v. Allmon, 23 Ill. 30; Ord v. McKee, 5 Cal.
515; Ellison v. Daniels, 11 N. H. 274; Hughes v. Edwards, 9
Wheat 489; Green v. Hart, 1 Johns. 580; McGan'v. Marshall, 7
Humph. 121; 4 Kent’s Com. 193 ; McMillan v. Richards, 9 Cal. 365.

2d. That anything which transfers the debt (though by parol or
mere delivery), transfers the mortgage with it, see cases above
cited, especially Vansant v. Allmon, 23 Ill. 30; Ord v McKee, 5
Cal. 515; Ellison v. Daniels, 11 N. H. 274. See also, Martin v.
Mowlin, 2 Burr. 987; Clark v. Beach, 6 Conn. 164; Southern v.
Mendurn, 5 N. H. 420; Wilson v. Kimball, 27 #d. 300, 36 N. H. 39;
Crowl v. Vance, 4 Iowa 434, I Blackf. 137, 5 Cow. 202, 9 Wend.
410, 1 Johns. S80.

3d. That an assignment of the mortgage without the debt is a
mere nullity: Ellison v. Daniels, 11 N. H. 274; Jackson v. Bron-
son, 19 Johns. 325; Wilson v. Throop, 2 Cow. 195; Weeks v. Eaton,
15 N. H. 145 Peters v. Jamestown Bridge Co., 5 Cal. 334; Webb
v. Flanders, 32 Me. 175, 4 Kent’s Com., ubi supra; Thayer et al.
v. Campbell et al., 9 Mo..277.

4th. That payment, release, or anything which extinguishes the
debt, ipso facto extinguishes the mortgage: Lane v. Shears, 1
Wend. 433; Sherman v. Sherman, 3 Ind. 337; Ryan v. Dunlap,
17 1lII. 40; Armitage v. Wickliffe, 12 B. Monroe 496; Paxon v.
Paul, 3 Harris & McH. 399; Perkins v. Dibble, 10 Ohio 434 ; Breck-
enridge v. Ormsby, 1 J. J. Marsh 257; Cameron v. Irwin, 5 Hill
272. (It will be seen from these authorities that some, if not all,
of these incidents or characteristics of a mortgage are recognized
by some of the courts which still hold the mortgage to be a con-
veyance of the estate—an idea, howcver, with which they are ut-
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terly inconsistent, as such incidents can only logically flow from
the doctrine that the -estate still remains in the mortgagor, and
that the mortgage is but a lien for security of a debt.)

BEARDSLEY, J., in GARDNER v. HEARrTT, 3 Denio 232 (N. Y. S.
Ct. 1840). A mortgage creates a specific lien on the land mort-
gaged, as a judgment duly docketed does a general one on the land
of the judgment debtor. But the mortgagee, as such, has no title
to the land mortgaged: he has neither jus in re nor ad rem, but a
mere security for his debt; title to the land, notwithstanding the
mortgage, remaining in the mortgagor.2°

SIMPSON v. DEL HOYO.

CouRrT oF APPEALS OF NEW YORK, 1883.
94 N. Y. 189.

Earr, J. In October, 1877, Mrs. Del Hoyo, being the owner of
certain real estate in the city of New York, was induced, by false
pretenses and - fraudulent representations of Henry M. Lowenstein,
to convey such real estate to his daughter, Rosa H. Lowenstein.
Thereafter she, upon some alleged consideration passing to her
from her father, executed to him a mortgage upon the same real
estate to secure the payment of $1,000, which was collateral security
for the payment of her bond for the same amount. Subsequently
he assigned the bond and mortgage to this plaintiff who, as we
must assume upon this appeal, paid value for the same, acting in
good faith, with no knowledge whatever of the fraud committed
upon Mrs. Del Hoyo, or of her equities. Subsequently to the exe-
cution and assignment of the mortgage, Miss Lowenstein recon-
veyed the land to Mrs. Del Hoyo. This action was to foreclose
the mortgage; and Mrs. Del Hoyo in her answer alleged the fraud
perpetrated upon her by Lowenstein as a defense to the action.

It must be conceded that if Lowenstein himself had continued to
hold the mortgage, and were plaintiff in this action attempting
to foreclose the same, Mrs. Del Hoyo would have a good defense:
and her defense has thus far been sustained upon the ground that
the plaintiff as assignee could have no better right or position as
against her than Lowenstein, the assignor, could have had. The
courts below applied to this case the familiar rule that the pur-
chaser of a non-negotiable chose in action takes it subject to all
the equities existing between the original parties thereto, not only,
hut to all the latent equities of third persons. The general rule
of law, as thus stated, has been many times announced in the de-

20 Compare Verner v. Betz, 46 N. J. Eq. 256.
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cisions of this court and cannot be disputed. But it has its excep-
tions, and we do not think it is applicable to this case.

Mrs. Del Hoyo conveyed the real estate to Miss Lowenstein by
an absolute deed with full covenants, thus conferring upon her the
apparent title and ownership of the property, and under that con-
veyance she took possession of the property, and was in the pos-
session thereof at the time of the execution of the mortgage, and
of its assignment to the plaintiff. Mrs. Del Hoyo thus clothed her
grantee with the apparent right to deal with thé property as owner.
She could have conveyed the property to a bona fide purchaser,
and he would have taken a title, good as against her and against
her grantor, Mrs. Del Hoyo.

When real or personal property is obtained from one by fraud
upon the purchase thereof, and the vendor thus intentionally parts
with the title, the vendee can always, by a sale to a bona fide pur-
chaser for value, give a title good as against the vendor. If Miss
Lowenstein could give a conveyance, good as against her grantor,
she could execute a mortgage to one parting with value, and taking
it in good faith, which would be equally effectual, as she could
have done if the property had been personal instead of real. So
if this mortgage to her father had been taken by him for value,
and in good faith, he could have enforced the same against the
land.

The assignee of the mortgage holds under Miss Lowenstein.
He took it on the faith that she, as the apparent owner of the
real estate, had the right to execute it. When he took it he could
inquire of her whether it was valid and effectual, she at the time
having the legal title to the land; and when his inquiries had
extended thus far he was bound to go no further.

It would lead to great inconvenience and great insecurity if per-
sons taking or purchasing mortgages were obliged to go back of
the mortgagor who owned the land and had the record title thereto,
and at their peril ascertain whether any fraud had been perpe-
trated upon some prior owner of the land.

This mortgage was not purchaséd on the faith or credit of the
assignor. He did not even guarantee the payment of the same, but
it was bought on the faith and credit of the mortgagor’s title. In
such a case, as against the plaintiff, an innocent bona fide pur-
chaser of the mortgage, Mrs. Del Hoyo is estopped from denying
the title of her grantee, and her right to deal with the property as
owner. For this conclusion the cases of McNeil v. Tenth Na-
tional Bank (46 N. Y. 335, 7 Am. Rep. 341), Moore v. Metropol-
itan National Bank (55 N. Y. 41, 14 Am. Rep. 173), and Greene
v. Warnick, (64 N. Y. 220) furnish ample authority.

But without invoking the rule of law announced in the cases
cited, there is another ground upon which our decision may rest.
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It is a familiar rule of law that a fraudulent purchaser of real or
personal property obtains the legal title to the property purchased,
and that he may convey a good title to any bona fide purchaser
from him for value. He may not only convey the property, but
he may deal with it as owner, and may mortgage it; and whoever
purchases the property or takes a mortgage thereon from him or
under him, in good faith, for value, or deals with him in good
faith in reference thereto will be protected against the claims of
the defrauded vendor. The real estate may be conveyed, or a
mortgage thereon may be assigned to several successive partici-
pants in the fraud, or several successive mala fide purchasers. But
the moment the real estate or the mortgage reaches the hands of
a bona fide purchaser for value, the rights and equities of the de-
frauded owner are cut off. (Bumpus v. Platner, 1 Johns. Ch. 213;
Demarest v. Wynkoop, 3 id. 129; Griffith v. Griffith, 9 Paige 315;
Smart v. Bement, 4 Abb. Ct. App. Dec. 253 ; Paddon v. Taylor, 44
N. Y. 371)

The trial judge held that it was immaterial to determine whether
or not the plaintiff was an innocent purchaser of the mortgage for
value. In this, as we have seen, he erred. Upon the new trial, the
fraud being established, it will be incumbent upon the plaintiff to
show satisfactorily how he came by the mortgage, and that he took
the same for value; and, in order to give him the protection of
the principles of law we lay down, the court must find, not only
that he purchased the mortgage for value, but that he purchased
it innocently and in good faith.

Mrs. Del Hoyo claims a right to be subrogated to an interest in
a mortgage for $10,000, which was a lien upon the real estate at
the time of the conveyance by her and until after the reconveyance
to her, for the amounts paid by her upon that mortgage in igno-
rance of plaintiff’s mortgage. This claim is, upon the facts found
by the court, well founded, and may be allowed and adjusted upon
the new trial, in case she fails entirely to defeat plaintiff’s mort-
gage. (Barnes v. Mott, 64 N. Y. 397, 21 Am. Rep. 625; Green v.
Milbank, 3 Abb. N. C. 138; Snelling v. McIntyre, 6 1d. 469.)

Mrs. Del Hoyo seems to have been greatly wronged, and should
have all the relief any rule of law can give her without violating
the rights of any other person equally innocent with her.

The judgment should be reversed and new trial granted, costs
to abide event.

All concur.

Judgment reversed.2!

21 See also Parker v. Barnsville Savings Bank, 107 Ga. 650; Ely v. Sco-
field, 35 Barb. (N. Y.) 330; Fallas v. Pierce, 30 Wis. 443, 454. See 10
Mich. L. Rev. 587; 11 Mich. L. Rev. 495. Compare Wood v. Holly Co.,
100 Ala. 326, 351.

3
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HUBBELL v. MOULSON.

Court oF ApPEALS OF NEw YORrk, 1873.
53 N. Y. 225.

ANDRews, J. The plaintiffs claim title under Alfred Hubbell,
the mortgagor, to the undivided half of premises mortgaged by him
to Hiram Sibley, December 1, 1846, to secure the payment of
$7,000. The action is ejectment, and it was necessary for the plain-
tiffs, in order to recover under their complaint, to show that they
were entitled, as against the defendants, to the possession of the
premises at the time of the commencement of this action. The
defendants are the grantees of Sibly, the mortgagee, under a deed
dated June 7, 1849, and are in possession, claiming under that deed.
They stand, by reason of that conveyance, in privity with the mort-
gagee, and their right to the possession is the right of the mort-
gagee, and the right of the plaintiffs depends upon the same prin-
ciples as if Sibley was in possession and the action had been brought
against him. (Jackson v. Mueller, 10 J. R. 479; Jackson v. Bowen,
7 Cow. 13; Robinson v. Ryan, 25 N. Y. 320.) The plaintiffs on the
trial offered to prove that the mortgage debt had been paid by the
receipt by Sibley, before the commencement of the action, of rents
and profits from the land sufficient to satisfy it. The evidence was
excluded. If the mortgage was in law subsisting and unsatisfied
when this action was commenced, then it cannot be maintained, as
the authorities are decisive that ejectment will not lie by a mort-
gagor against a mortgagee in possession. (VanDuyne v. Thayre,
14 Wend. 233; Phuyfe v. Riley, 15 Wend. 248 Pell v. Ulmar, 18
N. Y. 139). Leaving out of view the alleged title under the statute
foreclosure, the question arises whether the receipt by a mortgagee
in possession of rents and profits sufficient to satisfy the mortgage
debt, does ipso facto extinguish it and discharge the lien of the
mortgage. If it does not, then the evidence was properly excluded.
If admitted, it would not have shown a right in the plaintiffs to
the possession of the premises when the action was brought.

It is the settled doctrine in this state that a mortgagee has by
virtue of his mortgage a lien only, and not an estate in the land
mortgaged. (Runyan v. Mersereau, 11 J. R. 537; Jackson v. Craft,
18 id. 110; Jackson v. Bronson, 19 id. 325; Kortright v. Cady, 21
N. Y. 243; Stoddard v. Hart, 23 i¢d. 560.) In harmony with this
view it was held in Kortright v. Cady that a tender of the mort-
gage debt after it became due discharged the lien of the mortgage
and prevented a subsequent foreclosure. And it was held in Ed-
wards v. The Firemen’s Fire Ins. and Loan Co. (21 Wend. 467,
26 id. 541) that upon a tender after default by a mortgagor of the
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mortgage debt, ejectment would lie in his favor upon the refusal
of the mortgagee to surrender the possession. But while no title
in a strict sense vests in the mortgagee of land until foreclosure,
yet his interest is in some cases treated and regarded as a title, for
the purpose of protecting and enforcing the equities between par-
ties. An instance of this is found in Mickles v. Townsend (18 N.
Y. 575), where it was so held for the purpose of applying the doc-
trine of estoppel by deed against a person claiming as assignee of
a mortgage, which existed at the time of his prior conveyance of
the mortgaged premises with warranty but which was assigned to
him afterward. And in Van Duyne v. Thayre’(19 Wend. 162) the
release of the equity of redemption by the mortgagor to the mort-
gagee was held to inure as an enlargement of the estate of the mort-
gagee so as to prevent the plaintiff’'s recovering dower at law, in
disregard of the equity of the defendant to have the mortgage first
satisfied out of the land. (Cowen, J., 21 Wend. 485.)

It is easy to see that where the English doctrine prevails, that
the mortgage conveys a legal title to the mortgaged premises, the
right of the mortgagor to an account of the rents and profits of the
land received by the mortgagee is purely and exclusively of equita-
ble cognizance. At law, the mortgagee is the owner of the estate,
and takes the rents and profits in that character. In equity, the
mortgagor is regarded as the owner until foreclosure, and his right
to an account is incident to his right of redemption. (2 Wash. on
Real Property, 161, 205; Seaver v. Durant, 39 Vt. 103; Parson
v. Welles, 17 Mass. 419.) But the necessity to resort to an ac-
counting in equity, in order to have the rents and profits applied
to the satisfaction of the mortgage, is not obviated by the fact
that here the mortgagor retains the legal title. The mortgagee in
possession takes the rents and profits in the guasi character of trus-
tee or bailiff of the mortgagor. (2 Pow. on Mort. 946, a; 2 Wash.
205.) They are applied in equity as an equitable set-off to the
amount due on the mortgage debt. (Ruckman v. Astor, 9 Paige
517.) The law does not apply them as received to the payment of
the mortgage. It depends upon the result of an accounting upon
equitable principles, whether any part of the rents and profits re-
ceived shall be so applied. The mortgagee is entitled to have them
applied, in the first instance, to reimburse him for taxes and neces-
sary repairs made upon the premises; for sums paid by him upon
prior incumbrances upon the estate, in order to protect the title,
and for costs in defending it; and if he has made permanent im-
provements upon the land, in the belief that he was the absolute
owner, the increased value by reason thereof may be allowed him.
So he may be charged with rents and profits he might have re-
ceived, if his failure to recover them is attributable to his fraud
or willful default. (2 Powell on Mort. 957, note; 4 Kent 185,
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2 Wash. 218; Cameron v. Irwin, 5 Hill 272; Mickles v. Dillaye,
17 N. Y. 80.) In many cases complicated equities must be deter-
mined and adjusted before it can be ascertained what part, if any,
of the rents and profits received is to be applied upon the mortgage
debt. In the absence of an agreement between the parties there is
no legal satisfaction of the mortgage by the receipt of rents and
profits by a mortgagee in possession to an amount sufficient to sat-
isfy it, and his character as mortgagee in possession is not divested
until they are applied by the judgment of the court in satisfaction
of the mortgage. These considerations lead to an affirmance of the
judgment without considering the question of the validity of the
statute foreclosure. )
. The plaintiff’s claim to recover upon the allegation of a right to
the possession of the premises when the action was commenced.
The defendants were in possession, claiming under the mortgagee,
whose mortgage was outstanding and unsatisfied. The action is
not for a redemption or for an accounting, and the plaintiffs are
not in the attitude of resisting an attempt by the mortgagee to
enforce the mortgage.

The judgment should be affirmed, with costs.

All concur.

Judgment affirmed.

Google



CHAPTER IL

ESSENTIAL ELEMENTS OF THE MORTGAGE.
SecTioN 1.—THE ForM.

(a) LecaL MORTGAGES.

JoNEs, MoORTGAGES, § 60. The term “mortgage” has a technical
signification at law, and is descriptive of an instrument having all
the requisites necessary to establish it in a court of law, as dis-
tinguished from that which may be so regarded in a court of equity.
A mortgage which only a court of equity will recognize is prop-
erly designated an “equitable mortgage.’?

TiFrany, REAL Prorerty, § 510. A mortgage, being a convey-
ance of, or a contract concerning, an interest in land, must, under
the Statute of Frauds, be in writing.2 Though, as before shown,
the view that a mortgage is a lien merely has for most purposes
displaced the view that it is an estate on condition, the old form
of conveyance on condition is usually retained.® In states where

1 While it is certain that there are some requisites of form for a legal
mortgage, it is very difficult to say just what they are. There have not
been many cases testing this question, a circumstance which may be ex-
plained by the following considerations (1) in the vast majority of cases,
mortgages are drawn by lawyers upon carefully perpared legal blanks
and a superabundance of form is used; (2) in the small number of cases
in which the standard forms are departed from, litigation arising thereon
is, in the vast majority of cases, by equitable suit, in which the distinc-
tion between legal and equitable mortgages is usually immaterial.

Of course the same considerations which make authorities on this
question scarce, make the question relatively unimportant.

2 Difficult questions under the Statute of Frauds arise in cases where
parties have attempted by parol to revive a mortgage which has been paid
(see Jones, §§ 362, 943-948), or to extend the security of a mortgage to a
debt other than that described in the mortgage (see Jones, §§ 357, 947).
See also, application of the Statute to informal equitable mortgages,
post.

3 The following typical form is taken from Jones, Legal Forms, 503,
where it is presented as a standard form in Colorado, a lien state.

“This indenture, made this__—__-_________ day Of - .
19, between. .o , of the first part, and
______________________________ , of the second part, witnesseth, that the
said party of the first part, for and in consideration of the sum of

37
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the legal theory still obtains, conformity with the essentials of a
conveyance is essential in order that the instrument may be suffi-
cient to vest the legal title in the mortgagee, and the ‘omission of
the words of inheritance necessary in a conveyance in fee simple
will have the effect of reducing the estate of the mortgagee to
one for life only. In states where the equitable theory of a mort-
gage prevails, there is no necessity that the instrument have the
essentials of a conveyance, it being sufficient that the instrument
show an intention to mortgage, and that it be executed as required
by the statute. The statute quite frequently authorizes a simple
and concise form, stating the bare essentials of a mortgage, and
it is, of course, sufficient if this be followed.

The mortgaged land must always be described in the mortgage

e dollars tO- e in hand paid
by the said party of the second part, the receipt whereof is hereby con-
fessed and acknowledged, hath granted, bargained, sold and conveyed,
and by these presents doth grant, bargain, sell, convey and confirm, unto
the said party of the second part, his heirs and assigns, forever, all the
right, title, interest, claim and demand which the said party of the first
part has in and to the following described lot or parcel of land, namely:

“To have and to hold the same, together with all and singular the ap-
purtenances and privileges thereunto belonging or in anywise thereunto
appertaining; and all the estate, right, title, interest, and claim whatsoever,
of the said party of the first part, either in law or equity, to the proper
use, benefit and behoof of the said party of the second part, his heirs and
assigns forever. And the said party of the first part, the aforesaid tract
or parcel of land and premises unto the said party of the second part, his
heirs and assigns, against the claim or claims of all and every person
whomsoever, does and will warrant and forever defend by these presents.

“Provided always, that these presents are upon this express condition,
that if the said party of the first part, his heirs, executors or administra-
tors, shall well and truly pay, or cause to be paid, to the said party of the
second part, his heirs, executors, administrators, or assigns, the sum of
__________________ dollars in manner particularly specified in a certain
promissory note bearing even date herewith, executed by the said party
of the first part to the said party of the second part, then and thenceforth
these presents, and everything herein contained, shall cease and be void,
everything herein contained to the contrary notwithstanding

“In witness,” etc.

There is, of course, much variation upon the basic theme of convey-
ance and condition, which, apart from the matter of mere style, consists
in the addition of clauses and stipulations which do not change the funda-
mental nature of the mortgage but merely superadd special conditions or
covenants. Some of the more usual stipulations of this sort will be noted
hereinafter.

In England, perhaps the commonest form of mortgage is the mort-
gage for years, which differs from our typical mortgage, in the substitu-
tion, for the grant in fee, of a lease for years, usually a very long term.
The condition is the same as in a mortgage in fee. This form of mort-
gage, while not unknown with us (e. g. Nugent v. Riley, 1 Metc. (Mass.)
117), is exceedingly rare.
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with sufficient particularity to enable it to be identified, as in the
case of any other conveyance, but a reference to another instru-
ment, in which the property is described, is sufficient for this
purpose.

The requisites as to execution are ordinarily expressly named
in the statute. An acknowledgment is usually requisite, as in the
case of absolute transfers of land, only as a preliminary to the
record of the conveyance.

A mortgage must be delivered as if an absolute conveyance,
and there are a number of decisions to the effect that the mort-
gage must be accepted by the mortgagee, and that, until such ac-
ceptance, other persons may acquire rights in the premises, as
by judgment or attachment liens, which will take precedence of
the unaccepted mortgage.

* * * * * *x *

§ 511. Though the condition or proviso that the conveyance
shall be void in case of compliance by the mortgagor with his
contract, termed the “defeasance,” is usually inserted in the con-
veyance to the mortgagee, this is not, in most jurisdictions, neces-
sary, and it may be contained in a separate instrumient. This
practice has, however, been criticised, as liable to be productive of
injury to the mortgagor. ’

In order that a mortgage with a separate defeasance be effective
as such at law, it is necessary that the two instruments be deliv-
ered at approximately the same time, or at least that they be parts
of the same transaction. Likewise, in order to create a mortgage
valid at law as well as in equity, the defeasance must be of as high
a nature as the conveyance itself,—that is, if the latter is under
seal, the defeasance must likewise be under seal, so that it may be
regarded as a part of the same instrument, and it must be executed
with the other formalities required in the case of a conveyance of
land.?

4 The same thing is true of attestation by witnesses.

Mortgages are subject to the same requirements as deeds as to execu-
tion by a wife to relinquish dower or homestead.

5 The doctrine stated in the text represents one extreme, the other be-
ing that a deed absolute which is shown by parol evidence to have been
intended as a security is a legal mortgage, and therefore does not pass
the title but merely creates a lien. Taylor v. McLain, 64 Cal. 514 (over-
ruling Hughes v. Davis, 40 Cal. 117, which had overruled Jackson v.
Lodge, 36 Cal. 28—there are over a dozen decisions from the Supreme
Court of California dealing with this question); Odell v. Montross, 68 N.
Y. 499; Adair v. Adair, 22 Ore. 115; Howe v. Carpenter, 49 Wis. 697;
(semble).

This sort of transaction has almost universally been accepted without
question as falling short of the requirements for legal mortgages and,
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The defeasance should be recorded with the absolute convey-
ance. In some states it is provided that, if the defeasance be not
recorded, the grantee shall take nothing under the conveyance, or
shall derive no benefit from the record of the conveyance,
while in others it is provided that, in such case, the conveyance
shall pass an absolute title, except as against the maker of the
instrument, his heirs and devisees, and, usually, persons having
actual notice of the instrument of defeasance, which is the rule
in the absence of any statute on the subject. In the first class of
states, therefore, it is to the advantage of the mortgagee to see
that the defeasance is recorded, while in the latter class, the mort-
gagor or those claiming under him can alone suffer from the ab-
sence of the defeasance from the record.

JonEes, MoRTGAGES, § 62. A deed of trust to secure a debt is in
legal effect a mortgage. It is a conveyance made to a person
other than the creditor, conditioned to be void if the debt be paid
at a certain time, but if not paid that the grantee may sell the land
and apply the proceeds to the extinguishment of the debt, paying
over the surplus to the grantor. The addition of the power of
sale does not change the character of the instrument any more than
it does when contained in a mortgage. Such a deed has all the
essential elements of a mortgage; it is a conveyance of land as
security for a debt. It passes the legal title just as a mortgage
does, except in those states where the natural effect of a conveyance
1s controlled by statute; and in states where a mortgage is con-
sidered merely as a security, and not a conveyance, a trust deed is
apt to be regarded in this respect just like a mortgage.® Both
instruments convey a defeasible title only; the mortgagee’s or trus-
tee’s title in fee being in the naturé of a base or determinable fee;
and the right to redeem is the same in one case as it is in the
other. The only important difference between them is, that in

therefore, as passing the complete title at law, whether or not it was in
equity a mortgage.

Even where it is held that parol evidence is admissible at law to show
that an absolute deed is a mortgage, this does not necessarily make it a
legal mortgage or prevent the title from passing. German Ins. Co. v.
Gibe, 162 I11. 251; McAnnulty v. Seick, 59 Iowa 586; Haggerty v. Brower,
105 Towa 395.

6 The minority view that a trust mortgage passes the legal title, al-
though an ordinary mortgage does not, is maintained in Sacramento
Bank v. Alcorn, 121 Cal. 379 (compare the California doctrine presented
in the previous note); Stephens v. Clay, 17 Colo. 489; Soutter v. Miller,
15 Fla. 625. The trust mortgage is almost universally used when it is de-
sired to secure a series of notes or bonds payable to, or designed to be
transferred to different persons, as in the case of the common corporate
bond issue.
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the one case the conveyance is directly to the creditor, while in
the other it is to a third person for his benefit.

T1FFANY, REAL PrOPERTY, § 513. A mortgage is usually given to
secure the payment of a sum of money, and the debt is usually
evidenced by a note, bond, or other instrument, separate from the
mortgage, though this is not necessary.

* * * * * * *

A mortgage given to secure a debt existent at the making of
the mortgage, or contemporaneous therewith, is valid, even as
against subsequent purchasers and creditors, although it does not
explicitly state the amount of such debt or liability, provided there
are means of ascertaining such amount.” And extrinsic evidence
is admissible for the purpose of showing the debt which the mort-
gage was intended to secure. The statement in the mortgage as
to the sum secured is not conclusive in that regard, and it may be
shown by the mortgagor that the lien was for a less sum, or even
that the mortgage was not a lien for the payment of money, as
stated therein, but was given for a different purpose.

A mortgage which is in terms security for a certain amount
cannot, as against third persons, be extended by agreement be-
tween the mortgagor and mortgagee so as to cover sums subse-
quently advanced by the latter to the former. But, as between
the parties to the mortgage, a written agreement, made after its
execution, that it shall be security for a debt other than that which
it was first intended to secure, is effective, this constituting in
effect an equitable lien on the land for such additional sum.

(b) EqQuiTaBLE MORTGAGES.

Joxes, MorTGAGES, § 162. It has been noticed that a conveyance,
accompanied by a condition contained either in the deed itself or in a
separate instrument executed at the same time, constitutes a legal
mortgage, or a mortgage at common law. In addition to these
formal instruments which are properly entitled to the designation
of mortgages, deeds and contracts which are wanting in one or
both of these characteristics of a common-law mortgage are often
used by parties for the purpose of pledging real property, or some

7 There is some conflict of authority as to the extent to which a mort-
gage, securing an existent and ascertained debt, must disclose its amount—
See cases cited in Jones, §344.

As to the description of the debt in a mortgage to secure future ad-
vances, see post, Chap. II, Sec. 3.
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interest in it, as security for a debt or obligation, and with the
intention that they shall have effect as mortgages. Equity comes
to the aid of the parties in such cases, and gives effect to their
intentions. Mortgages of this kind are therefore called equitable
mortgages.

BRIDGEPORT ICE CO. v. MEADER.

UNITED STATES CirculiT CoURT OF APPEALS, 1895.
72 Fed. 115.

[Suit in equity to foreclose an equitable mortgage. One Soulard
was the promoter of the defendant, the Bridgeport Ice Co. On
May 7, 1891, he contracted with plaintiff for the purchase of a
machine for the manufacture of ice. It was stipulated in writing
that the Ice Company should pay plaintiff the sum of $23,000, as
follows: $5,750 on delivery, $5,750 when it had withstood fifteen
days’ test, the balance in negotiable notes, of certain terms, which,
it was stipulated, should be secured by a mortgage of the machine,
and of the buildings and real estate on which it was to be erected,
or by personal endorsements satisfactory to plaintiff. The machine
was delivered in May, 1891, and was accepted by defendant in
April, 1892, In September, 1891, the defendant corporation was
organized and, in Okctober, its directors ratified the contract made
by Soulard with plaintiff and issued promissory notes to plaintiff
for the amount remaining unpaid thereon, but the mortgage stipu-
lated for was never executed, nor was personal security satisfac-
tory to plaintiff given. The defendant is insolvent.]

SPEER, J. * * * * * * * *

On the hearing, the circuit court of the Northern District of Ala-
bama (the Honorable Alex. Boarman, judge presiding), decreed
that the plaintiff was entitled to a lien for the balance due him;
that the lien should relate back to and commence from the date
of the original contract, to wit, May 17, 1891 ; that the amount due
of the purchase-price on the ice machine was $11,385.87, with in-
terest from the 26th day of April, 1893. And upon the failure of
the defendant to pay this debt, with interest and costs, within thirty
days from the enrollment of the decree, it was ordered that a special
master, appointed in the decree, should sell the property on which the
lien was established at public outcry, for cash, and for the satisfac-
tion of the debt. From this decree the appeal is taken.

It is well settled that an agreement to give a mortgage, for a
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valuable consideration, upon property which is sufficiently speci-
fied, is in a court of equity regarded as the creation of the mort-
gage itself. This is held, for the reason that equity will treat that
as done which ought to be done. 1 Jones, Mortg., § 163; Ketchum
v. St. Louis, 101 U. S. 306; Gest v. Packwood, 39 Fed. 525; Will
Eq. Jur. pp 48, 298; O’Neil v. Seixas, 85 Ala. 80, 4 So. 745; 2
Story, Eq. Jur., § 1231. 1t is insisted, however, that the contract
of the parties in this case was in the altermative,—that the pur-
chaser had the right either to execute the mortgage in pursuance
of the terms of the original contract of May 17, or that he might
secure the debt by personal indorsement satisfactory to the vendor.
It seems a sufficient reply to this to point out the fact that the de-
fendant company made no offer of personal indorsement, satisfac-
tory to the plaintiff, or otherwise, and the plaintiff was therefore
remitted to such remedy for the total noncompliance with the con-
. tract as the doctrine above stated will afford him. With this view,
he brings his bill, not, strictly to enforce the specific performance
of the contract, but, rather, to have the court declare its legal
effect, considered in connection with the further fact that the plain-
tiff has performed all that he agreed to do, and defendant, while
receiving and accepting the ice machine, has not only not paid the
debt, but even refused to give the evidence of the debt which it
had promised. Nor is it a sufficient reply to this proceeding to
say that, by suing at law, complainant waived his right to fore-
close the equitable mortgage which the conduct of the parties had
created. The owner of a note and a mortgage to secure the same
can sue on the note, and thereafter foreclose the mortgage. The
remedies of law and equity are concurrent for the enforcement of
the demand. Nor did the plaintiff, after seeking this jurisdiction,
while retaining his bill here, forfeit any of his powers by attempt-
ing, in the state courts of Alabama, to secure payment of the judg-
ment which the circdit court of the United States at law had
granted. It is true that he went through the forms of a purchase
of the property in question by permission of the state court, but
since the Supreme Court of Alabama afterward annulled and va-
cated this sale, it is now as if there had been no sale. Nor does
it matter that the contract of the promoter of this corporation
with the ice company preceded the creation of the company itself.
After the ice company was organized, it was fully informed as
to the terms of the contract. It received, tested, and accepted the
machine, and paid a portion of the purchase money. It must,
therefore, be held to have ratified the agreement of its promoter.
“It 1s well settled that a party may, by express agreement, create
a charge or claim in the nature of a lien on real as well as on
personal property of which he is the owner or in possession, and
that equity will establish and enforce such charge or claim, not
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only against the party who stipulated to give it, but also against
third persons, who are either volunteers, or who take the estate
on which the lien is agreed to be given with notice of the stipula-
tion. Such agreement raises a trust which binds the estate to
which it relates, and all who take title thereto with notice of such
trust can be compelled in equity to fulfill it.” Pinch v. Anthony,
8 Allen 536.
*

* * * * * *
Affirmed.8

LOVE v. SIERRA NEVADA MINING CO.

SuPREME CoURT oF CALIFORNIA, 1867.
32 Cal. 639.

SHAFTER, J.: In the opinion delivered in this case on the former
hearing, we considered “that it was unnecessary to determine
whether the entire transaction was sufficient to constitute an equita-
ble mortgage, for if such should be found to be the case it could
not be enforced in the present state of the pleadings, because the
decree must be based upon the allegations of the complaint; and
it is alleged that the mortgage was executed by the corporation—
that is to say, that it is a legal mortgage.” Though there is an
averment in the complaint that the mortgage, the foreclosure of
which is sought in this action, was executed by the company, still
the document is set forth in haec werba, and if it is not the mort-
gage of the defendant by legal as distinguished from equitable
conclusion, the averment may be rejected as surplusage. We held
in Stoddard v. Treadwell, 26 Cal. 303, that a contract may be
declared on according to its legal effect or in haec verba. If the
former mode should be adopted, then the defendant may, by the
rule of the common law, in a proper case, crave oyer of the instru-
ment; and if it appear that its provisions have been misstated, he
may set out the contract in haec verba and demur on the ground
of variance. But where a plaintiff himself sets forth the contract
in the terms in which it is written, and then proceeds to put a
false construction upon its terms, the allegation, as repugnant to
the terms, should be regarded as surplusage, to be struck out on
motion. Utile per inutile non vitiatur. From this it follows that
if the complaint in this case discloses all the facts essential to an
equitable mortgage binding upon the defendant, then, if the aver-
ments are true in fact, the plaintiff is entitled to the benefit of them.

8 Accord: In re Howe, 1 Paige (N. Y.) 125; Carter v. Holman, 60 Mo.
498; Remington v. Higgins, 54 Cal. 620.
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And further, by the one hundred and forty-seventh section of the
Practice Act, the court “may grant him any relief consistent with
the case made by the complaint and embraced within the issue.”
We have re-examined the complaint in the light thrown upon it
by the re-argument, and are satisfied that it contains all the facts
essential to an equitable mortgage. As the facts averred are iden-
tical with the facts found or admitted, it is unnecessary to state
the form in detail; for, in passing upon the legal effect of the
finding, we must necessarily consider and pass upon the legal
effect of the averments.

As the statement on motion for new trial does not specify the
particulars in which the evidence is alleged to be insufficient, we
must assume not only the facts admitted in the pleadings, but
those also which are set forth in the findings. It appears from
these two sources conjointly, that the defendant corporation on the
16th of April, 1860, by Josiah Bates and Samuel S. Atchinson, its
trustees, duly authorized for that purpose, made and delivered to
the plaintiff and four others,its promissory note for the sum of
forty thousand pounds sterling, payable one day from the date
thereof, with interest thereon from date until paid, at the rate of
twenty per cent. per annum. That the consideration of said note
was forty thousand pounds, loaned and advanced by the payees
and others to the corporation ‘before the date of the note. That
to secure the payment of the note the corporation at the date
thereof, by its said trustees, Bates and Atchinson, executed,
acknowledged and delivered to the payees the “mortgage” set out
in the complaint. In the indenture referred to the parties are de-
scribed as “The Sierra Nevada Lake Water and Mining Company,
a corporation, by their trustees, Josiah Bates and Samuel Atchin-
son, of the first part, and plaintiff (and the other payees in the
note, naming them) parties of the second part.” - The conclusion
of the indenture is as follows:

“In witness whereof the said parties of the first part have here-
unto set their several hands -and seals the day and year above
written. “JosiaH BATESs, [Seal.]

“SAMUEL S. ATCHINSON.” [Seal.]

The acknowledgment of the mortgage is to the effect that Bates
and Atchinson were personally known to the notary as trustees of
said corporation, and that they personally appeared and acknowl-
edged each for himself that he executed the instrument for the
uses and purposes therein mentioned “as and for the free act and
deed of said Sierra Nevada Lake Water and Mining Company.”
At the execution of the note and mortgage Bates was president
of the company, and Bates and Atchinson were a majority of the
trustees; and at and before that time they agreed for and on
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behalf of said corporation with the said mortgagees to subscribe
the name of “The Sierra Nevada Lake Water and Mining Com-
pany” to the said mortgage, and intended so to do, but failed
by accident or mistake. The plaintiff was personally interested in
the securities to the amount of twenty-four thousand eight hundred
and forty-seven pounds sterling, with interest from the date of the
note; and the other payees, Ridgway, F. and H. Wedgwood, and
Robe, made defendants herein, refused to join as plaintiffs in this
action. The remaining defendants are creditors of the Sierra
Nevada Lake Water and Mining Company, having judgment liens
on the property described in the mortgage, but subsequent thereto.

It is a rule of conveyancing long established, that deeds executed
by an attorney or agent must be executed in the name of the con-
stituent. It was so resolved in Coombes’ Case (5 Coke 135, by
Fraser), and the rule was recognized and applied by us in Echols
v. Chenery, 28 Cal. 159. Tested by this rule, the instrument in
suit is not a legal mortgage of the Sierra Nevada Lake Water
and Mining Company. The paper is*signed and sealed, not by the
corporation, but by Bates and Atchinson, acting, so far as the
signatures, seals and testatum clause throw any light upon the sub-
ject, for themselves and in their own right. Though the mortgage
does not bind the company at law, it by no means follows, how-
ever, that it may not be asserted against it in equity. We consider
it as settled that an agreement under seal, made by an attorney
for his principal, though inoperative at law for want of a formal
execution in the name of the principal, is binding in equity if the
attorney had authority; and if the instrument so defectively exe-
cuted be a conveyance of real estate, it will be sustained in equity
as an agreement to convey, and will be good against the principal,
subsequent lien creditors and subsequent purchasers with notice.
Or, more precisely stated, an agreement in writing to create a
mortgage, or a mortgage defectively executed, or any imperfect
attempt to create a mortgage, or to appropriate specific property
to the discharge of a particular debt, will create a mortgage in
equity, or a specific lien, which will have precedence of subsequent
judgment creditors. (Am. Leading Cases 605; Leading Cases in
Equity 666, and cases there cited.) The jurisdiction is some-
times put upon the ground that equity will aid the defective exe-
cution of a power—sometimes upon the jurisdiction to reform mis-
takes in written instruments, and sometimes upon the maxim that
equity considers that as done which ought to be done. These dif-
ferent modes of expression all amount to the same thing in sub-
stance. It was held by this court in Beatty v. Clark, 20 Cal. 12,
that “though equity will not aid the non-execution of a power,
still, where a party undertakes to execute a power, and by mistake
does it imperfectly, equity will, in favor of creditors and others
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peculiarly within its protective favor, aid the defective execution.”
We held in Bodley v. Ferguson, 30 Cal. 511, that a deed of land
bad as a conveyance might be good in equity as a contract to
convey; and that the equitable right to the legal title was as avail-
able for the purposes of defense in an action of ejectment, under
our system, as the legal title. We held in Daggett v. Rankin, 31
Cal. 322, “that an agreement in writing to give a mortgage, or a
mortgage defectively executed, or an imperfect attempt to create
a mortgage, or to appropriate part1cu1ar property to the discharge
of a particular debt, will create a mortgage in equity, or a specific
lien upon the property so intended to be mortgaged.” We consid-
ered further “that the maxim in equity upon which this doctrine
rests is that equity looks upon things agreed to be done as actually
performed ; the true meaning of which is that equity will treat the
subject-matter, as to collateral consequences and incidents, in the
same manner as if the final acts contemplated by the parties had
been executed exactly as they ought to have been. (See also Ra-
couillat v. Sansevain, ante, 376.) The facts found or admitted in
the case at bar bring it broadly within these principles. Bates and
Atchinson were a majority of the board of trustees through which
the corporate powers were to be executed. The corporation gave
the note described in the complaint by Bates and Atchinson, they
being duly authorized for that purpose; and they also agreed, “for
and on behalf of the corporation,” to give a mortgage collateral to
the note, to which mortgage the name of the company was to be
signed ; and the failure to do so was the result of accident or mis-
take. The power being given, it is apparent on the face of the
indenture that the trustees intended to act under the power in
the matter of executing the mortgage. The corporation is named
in the document as “party of the first part, by Josiah Bates and
Samuel Atchinson, Trustees.” The note which the mortgage was
given to secure is described as a note made by the company. Fur-
therinore, the trustees state in their acknowledgment that they exe-
cuted the mortgage “as and for the free act and deed of said
Sierra Nevada Lake Water and Mining Company.”

It urged that the defective execution of the mortgage was
caused by a mistake of law, and that therefore the defective execu-
tion can not be aided. The answer is that where there is a defective
execution of a power, it is a matter of no equitable moment whether
the error came of a mistake of law or a mistake of fact. It is
enough that the power existed and that there was an attempt to
act under it. The relief is not so much by way of reforming the
instrument as by aiding its defective execution; which aid is ad-
ministered through or by the application of the maxims already
quoted. Or, as in the class of cases to which this belongs, the
instrument defectively executed as a deed is considered as properly
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executed as a contract for a deed; and therefore as requiring neither
reformation nor aid, but as ripe for enforcement according to the
methods peculiar to courts of equity. Under our laws a contract
for a mortgage need not be under seal; and when made through an
attorney, his authority need not be evidenced by a sealed instru-
ment. (Wood’s Digest 106, § 6; Ang. & Ames on Corps. 193-266.)
Though the indenture in this case is under the seals of the trus-
tees, yet when considered as an agreement for a mortgage, it may
be treated as a simple contract, nevertheless (Lawrence v. Taylor,
5 Hill 107 ; Worrall v. Munn, 1 Seld. 239; Wood v. A. & R. R. R.
Co., 4 Seld. 167), and we consider it clear, from the authorities,
that it is not indispensable, in order to bind the principal at law
even, that such contract should be executed in the name and as the
act of the principal. On the contrary, it will be sufficient, if upon
the whole instrument it can be gathered from the terms thereof
that the party described himself and acts as agent and intends
thereby to bind his principals and not to bind himself. (Haskell
v. Cornish, 13 Cal. 45; McDonald et al. v. Bear River and A. W.
and Mining Company, 13 Cal. 221.)

The other objections taken by the appellants to the judgment,
though not pressed in argument, have been fully considered by us,
and they are all overruled.

Judgment affirmed.®

9 Accord: White Water Val. Canal Co. v. Vallette, 21 How. (U. S.)
414 (stipulation in bonds that “the faith of the company and their effects
real and personal are pledged,” held to create equitable lien); Peckham
v. Haddock, 36 Ill. 38 (a legal mortgage having been paid and discharged
the owner of the land undertook to revive the same by a written but un-
sealed agreement—held not effective as a revivor at law for want of seal,
but created equitable mortgage. ‘“The surrounding circumstances ren-
der it evident that they intended to give Thompson a security upon the
land; and the language employed by them should be construed, if it con-
sistently can be, so as to effectuate that intention”); Pinch v. Anthony,
8 Allen (Mass.) 536 (agreement in writing to pay “out of the proceeds
of the sale of said lands, if sold, or if lands shall not be sold, and a
company is formed to work the mines, then to convey stock to that
amount, it being understood that the foregoing amount is to be a charge
on the estate of the owners,” held to create equitable lien); Wayt v. Car-
withen, 21 W. Va. 516 (M. having sold land to C. and subsequently recov-
ered a judgment for the purchase-money, W. paid said judgment and C,,
by a writing reciting these facts, agreed that “Said W. shall be subro-
gated to the rights of said M, in reference to the lands aforesaid, and
that he may retain the lien which said M. holds as vendor,” held to cre-
ate an equitable mortgage).
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JOHNSON v. JOHNSON.

CouRrT OF APPEALS OF MARYLAND, 1874.
40 Md. 189.

ALvey, J. The late William Cost Johnson, by deed of the 14th
of June, 1859, conveyed all his real and personal estate in Frederick
county to the defendant in this cause, Thomas Johnson; the real
estate consisting of a farm called “Harmony Grove.” William Cost
Johnson died in 1860; and for several years prior to his death, and
up to April, 1868, the plaintiff, Edwin M. Johnson, occupied the
farm; and after the death of his uncle, William Cost Johnson, he set
up claim to the right of possession of the farm in respect of some
pecuniary claims against his uncle, and also against his father, the
defendant, who demanded possession of the farm by virtue of his
title under the deed of the 14th of June, 1859. The defendant had
advertised the farm for sale on the 21st of March, 1868, and the
plaintiff filed his bill in equity in the circuit court for
Frederick county, for an injunction to restrain such sale,
and for a decree that the land be sold under the direction of the
court for the satisfaction of his claims. In this state of contention
in regard to the farm, the plaintiff and defendant entered into the
agreement of the 6th of April, 1868, under their respective hands
and seals. By this agreement the defendant promised and obligated
himself to pay to the plaintiff the sum of two thousand five hundred
dollars, in full satisfaction of all claims or demands whatever against
him, the defendant; such sum to be paid in a specified manner,
namely: Five hundred dollars on or before the expiration of thirty
days from the date of the agreement; one thousand dollars out of
the first payment made on the sale of the farm, “Harmony Grove;”
and the other thousand dollars out of the second payment on said
farm. The plaintiff, on his part, promised to give up and surrender
to the defendant the immediate possession of the farm, and also
all the personal property held by him which had belonged to the
late William Cost Johnson, with certain specified exceptions. This
covenant on the part of the plaintiff has been performed but the
defendant has only paid the first instalment of five hundred dollars,
of the sum agreed to be paid by him, and has wholly neglected
or failed to pay the other two thousand dollars and has neglected or
refused to sell the farm to raise the fund with which to discharge
his obligation. It is on these facts that the plaintiff has filed his
bill in this case, asking an enforcement of the defendant’s covenant
as a charge or lien on the land, and, in that view, praying that the
farm be decreed to be sold to raise the fund to pay off the amount
due from the defendant on his covenant. The court below decreed

4
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in favor of the plaintiff; and the first and most material question
on this appeal is, whether the covenant creates a charge or lien, in
the sense of a court of equity, that can be enforced in the manner
contemplated by the plaintiff’s bill?

It is objected that the covenant creates only a personal obligation
on the defendant, and that, consequently, there is no jurisdiction in
a court of equity to take cognizance of the case. If this were a mere
personal covenant, and nothing more, the objection just stated would
certainly be well founded.

But that 15 not our conclusion as to the nature of the covenant.
That the covenant does create a personal obligation on the defend-
ant is doubtless true, and one that could be sued on at law; but it
does not necessarily follow from that being so, that there may not
be also an equitable lien or charge created at the same time. The
covenant does not, as may be observed, stipulate in express terms
that the land shall be sold and the proceeds of sale applied to the
discharge of this particular debt. But we think that is the fair and
reasonable implication from the terms employed. In a case like the
present, the question whether there has been a charge created de-
pends in a great measure upon the intention of the contracting par-
ties ; and here we think it manifest, as well from the language of the
covenant itself as from the circumstances leading to it and under
which it was made, that the parties contemplated the sale of the
farm, and the proceeds of sale as the fund from which the debt was
to be paid. In other words, the farm was to be sold, and a sufficient
amount of the purchase-money specifically appropriated to the pay-
ment of the debt due the plaintiff. If such be the fair construction
of the agreement, it created a charge on the land as a security to the
plaintiff ; for, as was said by Chancellor Sugden, in Rolleston v.
Morton, 1 Dr. & W., 195, if a man has power to charge his lands,
and agrees to charge them, in equity he has actually charged them;
and a court of equity will execute the charge. Here, as we have
seen, there are no express words creating the lien or charge upon
the land ; but there is no doubt of the proposition, that a charge may
be created by fair and reasonable implication as well as where
express words of trust or charge are employed in the covenant or
agreement of the parties. Perry on Trusts, sec. 122, and authorities
there cited; and 2 Story’s Eq. Jur., sec. 1246.

This case in principle does not differ from that of Legard v.
Hodges, 1 Ves., Jr., 477, and same case on rehearing, 4 Bro. C. C.
421. There, a party having obligated himself to pay a certain sum
. for a particular purpose, as means of raising that sum, covenanted
with trustees that he would set apart and pay to such trustees one-
third part of the annual profits of his particular estates; and failing
to make the application of the profits according to the covenant, and
having appropriated them to other purposes, the trustees filed their
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bill to have a trust declared as to the third of the profits of the land;
and although it was there contended, as it has been contended here,
that there was no lien upon the land, but a mere personal covenant
only, it was held, that the covenant created in equity a lien on the
land against the covenantor, and those claiming under him with
notice. And in deciding the case, the Lord Chancellor said that
there was a maxim which he took to be universal, and that was,
wherever persons agreed concerning any particular subject, that in
a court of equity, as against the party himself, and any claiming
under him voluntarily or with notice, raised a trust. To the same
effect is the doctrine fully stated by Mr. Justice Story, Eq. Juris,,
sec. 1231. He there says:  “Indeed, there is generally no difficulty
in equity in establishing a lien, not only on real estate but on personal
property or on money in the hands of a third person, wherever that
is matter of agreement, at least against the party himself, and third
persons, who are volunteers, or have notice. For it is a general
principle in equity, that, as against the party himself, and any claim-
ing under him, voluntarily, or with notice, such an agreement raises
a trust.” See also ‘Power v. Bailey, 1 Ball & Beat. 52. And such
being the well established principle upon the subject, the agreement
in this case must be taken as having created a charge upon the land,
and raised a trust in respect thereto, as security for the payment of
the plaintiff’s debt; and hence it is the right of the latter, upon
failure of the defendant to perform the trust, to have that trust
specifically executed by a decree of a court of equity.

The case of Berrington v. Evans, 3 Y. & Coll. 384, relied on by
the defendant is not an authority to affect this case. There the
covenant was that if the covenantor did not pay certain debts by a
- given day, he engaged to sell so much of his estates as might be
necessary for that purpose. The learned Baron of the Exchequer,
who decided the case, said that it did not appear to him that the
covenant was anything more than a personal undertaking; but if it
were, the case of Williams v. Lucas, 1 P. Wms. 430, n., shewed
that the words of it were too general to create a specific lien upon
the lands of the covenantor. This latter reason was all sufficient
for the case, for it was expressly decided in the case referred to in
P. Wms,, and also in the case of Freemoult v. Dedire, 1 P. Wms.
429, that a covenant to mortgage or settle lands to secure sums of
money, without mentioning or referring to any certain lands, was
not sufficient to create any specific lien; and as the covenant in the
case of Berrington v. Evans, according to the construction of the
learned judge, referred to no particular lands or estates,
it created no specific lien, and hence it could be nothing
more than a mere personal undertaking. That case, there-
fore, can have no application to this, even conceding it to have been
well decided; a proposition in regard to which we express no opin-
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ion, in view of what was held in the case of Wellesley v. Wellesley,
4 My. & Cr. 561. See Mornington v. Keane, 2 De G. & J. 293.1°

It is thought that, as the covenant fails to fix any definite time
for the payment of the money, or to designate any time within
which the farm should be sold, or how to be sold, the defendant was
left free to exercise his discretion as to the time and mode of sale,
and that a court of equity cannot enforce the sale to be made, as by
so doing the defendant would be deprived of a discretionary right
of which he was not deprived by the agreement.

But, in reply to this suggestion, it is sufficient to say, that there
is no such want of certainty and definiteness in the agreement as to
prevent its execution by the court; and as it is alleged and proved
that the defendant, although repeatedly requested, has utterly neg-
lected and refused to sell the farm, but retains it for his own profit,
and as a reasonable time had elapsed before filing the bill, a court
of equity under such circumstances, will not permit him, under the
pretense of exercising a discretion as to the time and manner of sale,
to evade the performance of his contract. Wellesley v. Wellesley,
4 My. & Cr. 579. :

The money agreed to be paid the plaintiff out of the proceeds of
sale of the farm became due and payable after the lapse of a reason-
able time, within which the farm could have been fairly sold, and the
proceeds of sale realized by the defendant on the usual and ordinary
terms of sale; Farrel v. Bean, 10 Md. 233; Triebert v. Burgess, 11
Md. 452; and this time having expired, and the defendant failing to
show any good reason why he has not performed his contract, the
land has become liable to be proceeded against for the enforcement
of the charge on it.

Another objection to the decree of the court below i is, that, instead
of appointing a trustee to make the sale, it should have requlred the
defendant, himself, to make the sale in execution of the contract.
This objection we do not regard as well founded. The defendant,
by his own neglect or refusal to perform his contract, has occasioned
the present application for relief, and as the court proceeds with the
matter upon the footing of a trust, it is quite competent to it, in
order to make its relief effectual, to appoint an officer of its own to
execute its decree. The defendant has been allowed ample time for
the sale of the farm or the payment of the money due the plaintiff;
and if he does not desire the farm to be sold, he may still avoid that
alternative by payment of the money without further delay.

10 That the agreement must specify the property seems uncontro-
vertible. Langley v. Vaughn, 10 Heisk. (Tenn.) 553. But in the case of
fungible property it may be sufficient specification to name a gquantity to
be taken from a larger mass. Thus in Dunman v. Coleman, 59 Tex. 199,
an agreement charging 1,000 cattle in a herd of a larger number was en-
forced. So in Payne v. Wilson, 74 N. Y. 348, an agreement to mortgage
one of several houses was enforced. Cf. Williston, Sales, § 159.
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The decree appealed from will be affirmed, and the cause remanded
that the decree may be executed.
Decree affirmed, and cause remanded.!!

VANIMAN v. GARDNER

ArpPELLATE CourT OF ILLINOIS, 1901.
99 I1l. App. 345.

On April 11, 1895, Anthony Robrts and his wife entered into the
following written agreement with their son, Moss Roberts:

“Agreement between Anthony Roberts and Sarah J., his wife, of
first part, and Moss Roberts, their son, second part. Witnesseth,
that said Anthony Roberts is the owner of the N. W. 14, section 24,
township No. 12, range No. 6, west of the 3rd P. M., in Macoupin
county, Illinois, on which all of said parties reside and occupy as
a homestead; and, whereas, it is desirable that a new house shall
be erected on said tract of land for the comfort and use of all said
parties so long as they shall live upon said tract of land. It is
therefore agreed by the said parties that said Moss Roberts shall
erect on said premises a house which shall be convenient and suit-
able for the use of said parties, including the family of Moss Roberts.
That Moss Roberts shall have the right to pull down the old house
now on said premises and use the material thereon fit to be used in
building the new house, and said new house shall be built and com-
pleted within the next ninety days after the date of this agreement.

And in consideration of the said building, the said parties of the
first part agree that in case they shall sell the said tract of land, then
there shall be due and payable to said Moss Roberts out of the
money arising from such sale the sum of $500, together with interest
thereon, from the time of the completion of said house until paid,
at the rate of six per cent. per annum, and in case of the death of
the said Anthony Roberts leaving no will by virtue of which said
Moss Roberts shall become devisee and owner of said tract of land,
then and in that case, there shall be paid to said Moss Roberts, out
of the estate of said Anthony Roberts, the said sum of $500, together
with six per cent. interest thereon from the completion of said house

until paid. (Signed) AnTHONY ROBERTS, (Seal)
SArRAH J. RoBErTs, (Seal)
Moss ROBERTS.” (Seal)

11 Brown v. Brown, 103 Ind. 23, and Blackburn v. Tweedie, 60 Mo. 505,
are substantially like the principal case except that possession of the
land was given to the creditor to be retained until the land was sold and
it was held that an equitable mortgage was created.
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The instrument was filed for record and recorded in the recorder’s
office of Macoupin county, July 12, 1895.

The house was built by Moss Roberts with money obtained from
a bank at Virden, Illinois, on notes executed by him and George
Vaniman as security. The written agreement was delivered to Van-
iman and afterward indorsed as follows:

“I assign the benefit of the within contract to George Vaniman as
security to him for signing notes.

(Signed) Moss RoBERTS.”

In 1898 Anthony Roberts and wife conveyed the land to Martha
J. Roberts, wife of Moss Roberts, who on August 18, 1900, executed
note and mortgage on the land to Alva L. Gardner, to secure an in-
debtedness of $500, due ten days after date. Gardner filed a bill
to foreclose. Appellants, the administrators of George Vaniman,
who were made defendants, together with others, answered and
filed a cross-bill, in which they set up that there was a lien in favor
of the deceased, by virtue of the above quoted agreement, and its
assignment, and a payment by them, as administrators of Geo. Vani-
man, of the notes on which he was surety for Moss Roberts. The
court sustained a demurrer to the cross-bill, holding that appellants
had no lien on the land, and rendered a foreclosure decree in favor
of Gardner.

Mr. PrReSIDING JusTICE HARKER delivered the opinion of the court.

It is contended by appellant, first that under the written agree-
ment of April 11, 1895, an equitable lien or mortgage was given
Moss Roberts upon the land in question, whereby equity will enforce
the payment of the $500 specified in the agreement, as a first lien
upon the land ; second, that appellants are subrogated to all rights of
Moss Roberts under the agreement by virtue of his assignment
thereof to George Vaniman.

While as a general rule, any written contract entered into for the
purpose of pledging property or some interest therein as security
for a debt, which is informal or insufficient as a common law or
statutory mortgage, but which shows that it was the intention of the
parties that it should operate as a charge upon the property, will
constitute an equitable mortgage and may be enforced as such in a
court of equity, yet a mere promise to pay out of the proceeds of the
sale of the property is not sufficient to create an equitable mortgage
upon the property itself.

“The intention must be to create a lien upan the property, as dis-
tinguished from an agreement to apply the proceeds of a sale of it
to the payment of a debt.” Jones on Liens, sec. 32; Gibson v.
Decius, 82 Ill. 304; Hamilton v. Downer, 46 Ill. App. 541.

We are unable to see in the written contract involved in this case
an intention on the part of Anthony Roberts to create a lien or
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charge upon the land. It did not obligate him to sell the land and
clearly contemplated that he might or might not sell it as he saw fit.
It only provided two events in which there should be due his son the
$500; one in case he should sell the land and the other in case
he should die leaving no will under which his son should become
owner of the land. In the former case the son was to be paid
out of the proceeds of sale, and in the latter he should be paid out
of the estate of Anthony Roberts. As we view it the import of the
contract was more to fix events for the maturity of an obligation than
to pledge the land for its payment.

It is evident that there was no intention that Moss Roberts should
have a lien on the land for the money in the event of his father
dying intestate because the language of the contract is, that in that
event, he should be paid out of his father’s estate. Again, the
provision that in the event of sale by Anthony Roberts, the money
should be paid Moss Roberts out of the proceeds of the sale, fully
recognizes the right of the former to secll, and that right carried
with it the power to invest his purchaser with the title free from
any lien arising out of the contract. If the contract created no
equitable lien in favor'of Moss Roberts, none, of course, can be held
to exist in favor of his assignee.

The evidence shows that the $500 note to Gardner represented a
bona fide debt, and there is nothing in the record to warrant a sus-
picion, even, that the giving of the mortgage to him had any other
than an honest purpose to secure the debt.

Decree affirmed.2

WASHINGTON BREWERY CO. v. CARRY.

CoURT OF APPEALS OF MARYLAND, 1892.
24 Atl. 151.

BryAN, J. Albert Carry filed a bill in equity against Stegmaier
and the Washington Brewery Company, a body corporate. It was
alleged in the bill that Stegmaier purchased at trustee’s sale a certain
tract of land in Prince George’s county, and that after the sale was
ratified he borrowed from the complainant $3,000 to make the cash

12 Accord: Finn v. Donahoe, 83 Mich. 165; Britt v. Harrell, 105 N. Car.
10; Hossack v. Graham, 20 Wash. 184. See also Clement, Bane & Co.
v. Swanson, 110 Iowa 106.

In Knott v. Manufacturing Co., 30 W. Va. 790, an agreement to in-
sure buildings and transfer the policies to a creditor “as additional se-
curity” was held to create no lien on the buildings, it being too explicit
to be open to implication. The word “additional” was held to mean ad-
ditional to the security, in the general sense of that term, which was con-
stituted by the personal obligation of the debtor.
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payment, and at the same time promised to secure the repayment of
the money by a mortgage on the land, and that he has failed and re-
fused to do so; that afterwards Stegmaier conveyed his interest
in the land to the brewery company, and that said conveyance was
made for simulated and pretended considerations, and was intended
to delay, hinder, and defraud the complainant and other creditors of
Stegmaier. The prayer of the bill was that the deed might be de-
clared void; that the agreement to execute the mortgage might be
specifically enforced, or, if it could not be enforced, that compensa-
tion might be decreed; and that Stegmaier’s interest in the land
might be sold for the purpose of paying the debt and interest. The
answers of the defendant denied the fraud, and pleaded the statute
of frauds to the alleged agreement to make a mortgage ; not admit-
ting, however, the existence of said agreement. The circuit court
passed a decree ordering a sale of the land, and the defendants
appealed.

At the time the money was loaned to Stegmaier he executed and
delivered to Carry his promissory note for the amount, but the
promise to make the mortgage was entirely by parol. The fourth
section of the statute forbids any action on a contract or sale of
lands, or any interest in or concerning them, unless the contract is
in writing. It ought never to have been doubted that a contract
to make a mortgage of land was within the terms and meaning of the
statute. But, as almost every description of question has been made
the subject of controversy, it is not surprising that we find this one
adjudicated. Clabaugh v. Byerly, 7 Gill 362; Albert v. Winn, 5
Md. 77; Browne, St. Frauds, § 26/. The appellee contends that
by reason of the payment of the money the contract has been per-
formed in part, and that he is therefore entitled to a decree for
specific performance; and he places great reliance on certain ex-
pressions in the opinion of the court in Cole v. Cole, 41 Md. 302.
In that case the complainant had loaned one of the defendants a sum
of money, with which he purchased a tract of land, and the borrower
verbally agreed that he would secure the repayment of the money
to the lender by a mortgage on the land, but afterwards refused to
do so. The lender filed a bill in equity, praying for a sale of the
land to satisfy the debt, or that the borrower might be decreed to
execute a mortgage on it to secure the payment of the money loaned,
and for general relief. The defendants did not deny the agreement
to execute a mortgage, nor did they set up the statute of frauds as
a defense. In deciding the case this court used this language:
“Cole, having obtained the said advance upon the agreement to exe-
cute a mortgage upon the land to secure the repayment, is bound, in
equity and good conscience, to performance on his part; and his in-
terest in the property must be held answerable for the same, to the
same extent as if the mortgage had been given according to the agree-
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ment. A court of equity will hold him liable, and consider that as
done which ought to have been done. There is nothing in the stat-
ute of frauds, if it had been pleaded, in conflict with this equitable
principle. That statute was enacted to provide as far as possible
against the perpetration of frauds, and courts of equity never allow
its provisions to be perverted and made instrumental in the accom-
plishment of fraud. They decree the specific execution of agree-
ments where there has been a performance on one side, because
the refusal to perform on the other side is a fraud, and they will
not permit the statute designed to prevent fraud to be made an
engine of fraud.”!® General expressions like these are frequently
found in the reports of decided cases, and in the text-books. Their
extreme generality ought to suggest that there must be a great
many cases to which they could not be applied. If adopted as rules
of decision, they would operate as a judicial repeal of the statute
of frauds. The language of courts is usually intended to be inter-
preted by its application to the case which they are considering,
and not as establishing a rule for different cases, which are not
at the time under discussion. A very eminent judge has put on
record his estimate of these generalities. 1 allude to the opinion
of Lord Chancellor Selborne in Maddison v. Alderson, L. R. 8
App. Cas. 474. Speaking of the equity of part performance of parol
contracts, his lordship said: “That equity has been stated by high
authority to rest upon the principle of fraud. ‘Courts of equity will
not permit the statute to be made an instrument of fraud.’ By
this it can not be meant that equity will relieve against a public
statute of general policy in cases admitted to fall within it, and I
agree with an observation made by Lord Justice Cotton in Britain
v. Rossiter [11 Q. B. Div. 131] that this summary way of stating
the principle (however true it may be when properly understood)
is not an adequate explanation either of the precise grounds or of
the established limits of the equitable doctrine of part perform-
ance.” In like manner this court has had occasion to express its
opinion on the other general rule quoted in Cole v. Cole, that “equity
will consider that as done which ought to have been done.” In

13 Accord: King v. Williams, 66 Ark. 333; Dean v. Anderson, 34 N. J.
Eq. 496; Sprague v. Cochran, 144 N. Y. 104; and see Baker v. Baker, 2 S.
Dak. 261, which also rests on subrogation.

Compare with the foregoing cases, the following from the same juris-
dictions, which hold that on a parol contract of sale of land, payment of
the consideration is not such part performance as takes the case out of
the statute. Keatts v. Rector, 1 Ark. 391; Underhill v. Allen, 18 Ark.
466; Cole v. Potts, 10 N. J. Eq. 67; Nibert v. Baghurst, 47 N. J. Eq. 201;
Miller v. Ball, 64 N. Y. 286; Cooley v. Lobdell, 153 N. Y. 596. In Martin
v. Nixon, 92 Mo. 26, it was held equity would reform a mortgage by in-
serting the description of a parcel omitted by mistake and that the omis-
sion of the mortgagor’s signature could also be corrected; contra, Good-
man v. Randall, 44 Conn, 321.
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Clabaugh v. Byerly, 7 Gill 354, the court were considering an
alleged parol promise to make a mortgage of land. They say:
“By the appellee it is insisted that he is to be preferred because of
an agreement which the mortgagor made with him before the date
of the deed to the appellants, and upon the principle that equity
will consider that as done which ought to be done. No doubt
this, when correctly understood, is an established maxim in equity.
But there are many things which a man ought to feel himself
bound to do, many promises which the party promising ought
to feel himself bound to fulfill, and yet which the chancery court
can not compel him to perform. The court, then, in order to be
justified in regarding an act as done, must have jurisdiction of
the case, and to be able to insist that it shall be done.” On a little
reflection, many exceptions will be perceived to nearly all general
rules, however great may be the latitude of the terms in which
they are laid down.

It becomes necessary to consider some of the leading cases in
which the general expressions used in Cole v. Cole were applied
to existing facts, so that we may see the practical limits of the
doctrine which they state. In Clinan v. Cooke, 1 Schoales & L. 22,
Lord Redesdale considered very fully the doctrine of part per-
formance of parol contracts. Since his time it can not be said that
much has been added to his exposition of the subject. On this
account, as well as on account of his very great ability and repu-
tation as an equity judge, I will make a considerable extract from
his opinion: “But I think this is not a case in which part per-
formance appears. The only circumstance that can be considered
as amounting to part performance is the payment of the sum of
fifty guineas to Mr. Cooke. Now, it has always been considered
that the payment of money is not to be deemed part performance
to take a case out of the statute. Seagood v. Meale, Finch, Prec.
560, is the leading case on that subject. There a guinea was paid
by way of earnest, and it was agreed clearly that that was of no
consequence, in case of an agreement touching lands. Now, if pay-
ment of fifty guineas would take a case out of the statute, pay-
ment of one guinea would do so equally; for it is paid in both cases
as part payment, and no distinction can be drawn. But the great
reason, as I think, why part payment does not take such agree-
ment out of the statute, is that the statute has said (§ 13) that in
another case, viz., with respect to goods, it shall operate as part
performance. And the courts have therefore considered this as
excluding agreements for land, because it is inferred that when
the legislature said it should bind in the case of goods, and were
silent as to the case of lands, they meant that it should not bind
in the case of lands. But I take another reason also to prevail on
the subject. I take it that nothing is considered as a part per-
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formance which does not put the party into a situation that is a
fraud upon him, unless the agreement is performed; for instance,
if upon a parol agreement a man is admitted into possession, he is
made a trespasser, and is liable to answer as a trespasser, if there
be no agreement. This is put strongly in the case of Foxcroft v.
Lester [Coll. P. C. 108, 2 Vern. 456]. There the party was let
into possession on a parol agreement, and it was said that he
ought not to be liable as a wrongdoer, and to account for the rents
and profits, and why? Because he entered in pursuance of an
agreement. Then, for the purpose of defending himself against
a charge which might otherwise be made against him, such evi-
dence was admissible; and, if it was admissible for such purpose,
there is no reason why it should not be admissible throughout.
That, I apprehend, is the ground on which courts of equity have
proceeded in permitting part performance of an agreement to be
a ground for avoiding the statute; and I take it, therefore, that
nothing is to be considered as part performance which is not of
that nature. Payment of money is not part performance; for it
may be repaid, and then the parties will be just as they were
before, especially if repaid with interest. It does not put a man
who has parted with his money into the situation of a man against .
whom an action may be brought; for in the case of Foxcroft v.
Lester, which first led the way, if the party could not have produced
in evidence the parol agreement, he might have been liable in dam-
ages to an immense extent.” It might, perhaps, be thought that
there was some subtlety in his lordship’s reasoning; but neverthe-
less his opinion is received without dissent, and is regarded as an
authoritative declaration of the fundamental doctrine of equity on
this subject. In Hughes v. Morris, 2 De Gex, M. & G. 356, Lord
Justice Knight Bruce said: “A parol contract for the sale of land,
though all the money. be paid, without part performance—for the
payment of the money is no part performance—can not be carried
into effect if the person sued chooses to avail himself of the defect.”
In Britain v. Rossiter, 11 Q. B. Div. 131, it was said by Lord
Justice Cotton: “But it is well established, and can not be denied,
that the receipt of any sum, however large, by one party under the
contract, will not entitle the other to enforce a contract which
comes within the fourth section.” In Maddison v. Alderson, L.
R. 8 App. Cas. 479, the lord chancellor said: “It may be taken
as now settled that part payment of purchase money is not enough,
and judges of high authority have said the same even of payment
in full.” And he quoted Clinan v. Cooke, Hughes v. Morris, Brit-
ain v. Rossiter. In Purcell v. Miner, 4 Wall. 513, the Supreme
Court of the United States said: “But the mere payment of the
price in part or in whole will not, of itself, be sufficient for the
interference of a court of equity; the party having a sufficient
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remedy at law to recover back the money.” In Story, Eq. Jur., § 760,
the learned author’s conclusions are thus stated: “It seems for-
merly to have been thought that a deposit or security or payment
of the purchase money, or a part of it, or at least of a considerable
part of it, was such a part performance as took the case out of the
statute. But that doctrine was open to much controversy, and is
now finally overthrown. Indeed, the distinction taken in some
cases between the payment of a small part and the payment of a
considerable part of the purchase money seems quite too refined
and subtle; for, independently of the difficulty of saying what
shall be deemed a small and what a considerable part of the pur-
chase money, each must, upon principle, stand upon the same rea-
son, namely, that it is a part performance in both cases or not in
either.” In 4 Kent Comm. (12th ed.) *451, we read: “It was
formerly held that payment was part performance, but the more
modern doctrine now is that payment of part, or even of the whole,
of the.purchase money, is not of itself, and without something
more, a performance that will take the case out of the statute; for
the money may be repaid.” In Fry, Spec. Perf., in a note on page
301, it is said: “The rule is now well settled, and all the best au-
-thorities agree, that the vendee will not be entitled to the specific
performance of a parol contract for the purchase of real property,
or an interest therein, merely upon the payment of money, where
nothing else is done; and a large number of authorities are cited.
In Artz v. Grove, 21 Md. 471, the court, in speaking of certain
sums of money paid by the complainant, said that they “were not
like part payment of purchase money, which the courts have de-
cided, as between vendor and vendee, do not constitute part per-
formance, because they may be recovered back at law if the con-
tract be vacated or annulled.” And the same thing was said in
Hopkins v. Roberts, 54 Md. 316. In Green v. Drummond, 31 Md.
71, there was an agreement which was invalid under the fourth
section of the statute of frauds, and a sum of money, more than
$3,000, had been advanced in pursuance of it, yet it was held that
a decree for specific performance of the agreement could not be
passed in the case. The decision in Girault v. Adams, 61 Md. 1,
has been cited by the appellee’s counsel. But in that case specific
performance was not decreed. The contract was within the statute
of fraud, and, because of the inadequacy of the remedy at law,
compensation was decreed, to the extent of the money paid on the
alleged contract; and, as the separate estate of a married woman
was charged with the payment of the money, it was held that a
decree ought to be passed for the sale. It is seen that at one time
it was held that payment of purchase money, in whole or in part,
was a sufficient part performance; but the contrary doctrine is,
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however, now- established by a vast preponderance of authority.l4

When Stegmaier borrowed the money from Carry, it became his
own, and anything which he might purchase with it would like-
wise become his own property. There could be no lien on the pur-
chased property, arising from the fact that Carry had loaned the
money. A lien might exist for money loaned where there was a
valid contract for it; but I have shown that the contract in this
case is within the prohibitory clauses of the statute of frauds.
When a man borrows money, it is generally for the purpose of
using it according to his own wishes; and his right to do so is ab-
solute, and not qualified by any claim of the lender on purchases
made with it, unless there are restrictions imposed by valid and
binding contract. We can not decree compensation on the prin-
ciples declared in Green v. Drummond, because, as a promissory
note was given for the money borrowed, there is a complete and
adequate remedy at law for its recovery.

* * * * * * *

I do not find that the brewery company had notice of the agree-
ment to make a mortgage; but it will be seen from what I have
said that I regard this circumstance as immaterial. The decree
ought to be reversed, and the bill dismissed.1®

EpitoriaL Note—DEeposiT oF TiTLE DEeps. In England it is well
settled that i1f an owner of land deposits his title deeds with a creditor
as security, this creates an equitable lien on the land. Russel v.
Russel, 1 Bro. C. C. 269; Ex parte Kensington, 2 V. & B. 79; Ex
parte Haigh, 14 Ves. 402. This doctrine, though much criticised
there, is better suited to the English practice in conveyancing, of
producing, as evidencé of title, the chain of deeds by which an
estate is derived, than to our system of recording conveyances.

In this country the doctrine has usually been repudiated as in
conflict with the statute of frauds and out of harmony with our

14 “There is an evident distinction between the cases of loan and pur-
chase; and without expressing any opinion on the question, whether in
the former [latter] case, payment of the whole, or of part of the purchase-
money, is, or is not, a part performance to take it out of the statute, it is
enough to say that the advance of money upon a contract for loan af-
fords, of necessity, no evidence of any intention but that of creating the
icielation7 of debtor and creditor.” Ld. Elden, in Ex parte Hooper, 1

eriv. 7.

In the following cases the statute was held to defeat a claim of equi-
table mortgage, but the doctrine of part performance was not discussed.
Goodman v. Randall, 44 Conn. 321; Pierce v. Parrish, 111 Ga. 725; Hack-
ett v. Watts, 138 Mo. 502; Bower v. Oyster, 3 P. & W. (Pa.) 239; Boehl
v. Wadgymar, 54 Tex. 589,

153 The other members of the court reached the same conclusion as
Bryan, ]., but upon the ground that the record showed the defendant
Brewery Company to be a bona fide purchaser, so that, whether com-
plainant was entitled to specific performance as against defendant Steg- -
maier, it was not as against the former.
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system of conveyancing. Pierce v. Parrish, 111 Ga. 725; Van Meter
v. McFadden, 8 B. Mon. (Ky.) 435; Gardner v. McClure, 6 Minn.
250; Gerhard v. Flynn, 25 Miss. 58; Bloom v. Nogle, 4 Ohio St.
45; Meador v. Meador, 3 Heisk. (Tenn.) 562; Bickness v. Bicknell,
31 Vt. 498. .

Contra, Hall v. McDuff, 24 Maine 311 (semble) ; Rockwell v.
Hoby, 2 Sandf. Ch. (N. Y.) 9; Chase v. Peck, 21 N. Y. 584 (sem-
ble) ; Hackett v. Reynolds, 4 R. I. 512. See Jarvis v. Dutcher, 16
Wis. 307 (deposit of school land certificates which pass title by as-
signment).

Of course if the deposit of deeds is accompanied by a written
contract the statute is satisfied; and a reference in the contract to
the deeds is sufficient description of the land. Hackett v. Watts,
138 Mo. 502; English v. McElroy, 62 Ga. 413, explained in Pierce
v. Parrish, 111 Ga. 725; Martin v. Bowen, 51 N. J. Eq. 452. And
see, Bank v. Caldwell, 4 Dillon (U. S.) 314.

Even where our courts recognize an equitable mortgage by de-
posit of title deeds, it does not give the creditor the same prac-
tical hold on the land which it does in England, where the owner
finds great difficulty in disposing of his land without production
of his title deeds. '

BurNETT, J., in LEE v. Evans, 8 Cal. 424 (1857). There are two
questions arising upon the record in this case:

1. Whether the grantee in a deed, absolute upon its face, can be
permitted to show, by parol proof, that it was only intended as a
mortgage, without alleging and proving fraud, accident, or mis-
take, in the creation of the instrument?

2. If not, whether the answer substantially admits the allega-
tions of the complaint, so as to dispense with proof.

* * * * * x *

The question is one solely relating to evidence. What shall be
competent evidence to prove certain facts? The statute says none
but written testimony will do, and the courts say oral testimony is
sufficient. Is not this a plain contradiction of the statute?

The general rule, that parol shall not be received to contradict
written evidence, is founded in true policy, and in good sense.
Why should parties state, in solemn instruments, that which is not
true? These instruments assume to state the truth, and the whole
truth; and if parties will state that which is untrue, should they
not justly suffer the consequences? Is not the rule, that parties
must be held to mean what they say, the plain, honest, simple, and
correct rule at last? It is intelligible, certain, and practical; and
if always fairly carried out, will, in the end, be most useful. If not,
the legislature should correct it. Where exceptions are intended, they
should be specified. And if the legislature intended none, then the
courts should not create them.
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Many of the learned judges who have sustained the doctrine
that a deed, absolute upon its face, may be shown by parol proof
to be only intended as a mortgage, have endeavored to reconcile
the rule with the statute.

Thus Mr. Justice McLean says, in the case already referred to:
“In cases of trust, equity will sometimes treat a deed, absolute upon
its face, as a mortgage, but in doing this, parol proof is not heard
in contradiction of the instrument, but in explanation of the trans-
action, to prevent a perpetration of a fraud by the mortgagee.”
Now, I confess, I can not understand the force of this explanation.
The rule that “treats a deed absolute upon its face, as a mortgage,”
certainly contradicts the instrument. A written instrument speaks
for itself, and if you make it mean contrary to what it says, there
must be a contradiction.

Nor can I understand how the parol evidence can be received,
“in explanation of the transaction,” without contradicting the in-
strument, for the reason that the instrument and the parol testi-
mony both assume to state the transaction; and as they differ, they
must naturally be in contradiction. They both historically relate
the same transaction, and the one says it was an absolute sale—
the other, it was not such, but a mere mortgage, and is not this a
plain contradiction? If A, gives his note to B, for five hundred
dollars, and A seeks to prove, by parol evidence, that it was only
intended as a note for three hundred dollars, is not this a contra-
diction? And if the instrument (the very end and purpose of
which is to state the contract as it was) says the sale was absolute,
and the parol evidence says it was no sale, but only a mortgage,
there must be a clear conflict between the two classes of testimony.

And Chief Justice Gibson, in the case already referred to, says:
“A formal conveyance may certainly be shown to be a mortgage
by extrinsic proof, while a formal mortgage may not be shown to
be a conditional sale by the same means. In the one case, the
proof raises an equity consistent with the writing, and in the other
would contradict it.” But here, again, I must confess I can not
see the reason of the distinction. To say that a deed absolute is a
mere mortgage, is no contradiction—while, to say a mortgage can
not be made a conditional sale, without a contradiction, is making
a distinction without a difference. If two different witnesses should
testify in relation to a transaction concerning personal property,
and the one should say it was an absolute sale, and the other that
it was only a pledge, I suppose there could be no doubt as to there
being a contradiction in the evidence. And if we put in the place
of one witness an instrument in writing it can not be said that this
circumstance would remove the contradiction in the testimony.
The same conflict would still exist.

These attempted explanations only go to prove the difficulties of
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the rule allowing these exceptions, in certain cases, and refusing
them in others, when the statute has in terms excluded them in
both. The object of the statute was to make written evidence the
only testimony to prove certain contracts. And if the courts, con-
trary to the words of the statute, can change the rule in one case,
they can in all, and every written contract might be contradicted
by parol proof.

In the case of Stevens v. Cooper, 1 Johns. Ch. R. 429, Chan-
cellor Kent says:

“The plaintiffs in the original suit seek to avail themselves of a
parol agreement alleged to have been made between the parties to
the mortgage at the time it was executed, by which each lot was
to be bound only for a ratable proportion of the mortgage-debt.
The mortgage 1n this, as in ordinary cases, bound every part and
parcel of the mortgaged premises for the entire debt, and if such
a parol agreement, as is charged, can be proved and set up, it goes
to vary, essentially, the operation of the mortgage-deed.”

The parol evidence was not admitted, and the learned Chancellor
makes these forcible remarks:

“The general rule is certainly not to be questioned or disturbed.
It ought not to be a subject of discussion. It is as well grounded
in reason and policy as it is in authority. Nor does this case
come within any exception, admitted here, to the operation of the
rule; for there is no allegation of fraud, mistake, or surprise, in
making or executing the mortgage; and those, I believe, are the
only cases in which parol evidence is admissible in this court against
a contract in writing.”

In the case of Webb v. Rice, 1 Hill 608, Mr. Justice Bronson, in
his able dissenting opinion, remarks:

“Although I may yield to the opinion of others, I never shall be
reconciled to the doctrine that an absolute deed can, at law, be
turned into a mortgage by parol evidence, nor that it can be done
in a court of equity, except on the ground of fraud or mistake.
It is contrary to a first principle in the law of evidence to allow a
deed, or other written instrument, to be contradicted by parol
proof.”

The learned judge quotes a passage from the opinion of Mr.
Justice Cowen, in the case of Swart v. Service, 21 Wend. 36, where
the latter says:

“For one, I was always at a loss to see on what principle the
doctrine could be rested, either at law or in equity, unless fraud or
mistake was shown in obtaining an absolute deed, when it should
have been a mortgage. In either case the deed might be rectified
in equity, and perhaps even at law, in this state, where mortgages
stand on the same footing in both courts. Short of that (fraud or
mistake), the evidence is a direct contradiction of the deed.”
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The general doctrine laid down by this court, in the case of
Abell v. Calderwood, 4 Cal. R. 90, would seem to support the view
we have taken. The learned judge who delivered the opinion of
the court said:

“The agreement being void, by the Statute of Frauds, courts of
equity heretofore have, notwithstanding the statute, granted the re-
lief sought in certain cases, where the refusal of it might enable
one party to commit a fraud upon the other. In their abhorrence
of fraud, these courts have, in a material degree, abrogated the
letter and spirit and intention of the written law. In the effort to
escape from an evil they have unavoidably fallen into another, and
for many years past the "best judicial minds of common law coun-
tries have conceded that the one they have fallen into is the greater
evil of the two.” .

We think the strict rule the true one, and that in no case can
parol evidence be introduced to vary or contradict the deed, except
in cases of fraud, accident, or mistake, and then only upon a direct
allegation of the defect in the creation of the instrument. In this
case the parties understood distinctly what was in the writing. They
made it contain just what they intended it should contain.

Evans executed just such an instrument as he intended to exe-
cute, and no other. There was no mistake, fraud, or accident, in
the creation of the instrument.

If the view we have taken be correct the plaintiff must rely solely
upon the admissions in the answer. And this brings us to the sec-
ond question.1¢

[The learned justice proceeded to examine the pleadings and
found an admission by the defendant that the conveyance was a
mortgage. Judgment was accordingly rendered for the complain-
ant. )

FieLp, J., in Pierce v. Ropinson, 13 Cal. 116 (1859). I place
the question whether the conveyance is to be deemed a mortgage,
entirely upon the admissibility of parol evidence to establish the
fact. The evidence in the record, if admitted, clearly establishes
it. The question as to the admissibility of such evidence came be-
fore this court in Lee v. Evans (8 Cal. 424) and it was there held
that it was inadmissible except in cases of fraud, accident, or mis-
take, in the creation of the instrument, and the doctrine there as-
serted was affirmed by Mr. Justice Burnett in Low v. Henry (9
Cal. 538). At the time I took my seat on the bench there were
several cases pending before the court in which I had appeared as
counsel, and, of course, I was precluded from participating in their
decision or expressing any dissent therefrom. Lee v. Evans and

18 Accord: Brainerd v. Brainerd, 15 Conn. 575 (semble); McClane v.

White, 5 Minn, 178 (semble); Frazier v. Frazier, 129 N. Car. 30.
5
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Low v. Henry were among the number. Both of these cases were
decided in favor of the parties I represented, but upon other
grounds than those arising from the admissibility of parol evidence.

In Johnson v. Sherman, decided at the July term, 1858, the same
question was again presented, and I took the occasion to give, in
a separate opinion, the reasons of my dissent from the doctrine an-
nounced in Lee v. Evans. A rehearing having been granted, and
a change on the bench having since taken place, and Mr. Justice
Baldwin concurring with me, I avail myself of this opportunity to
reafirm the views I then expressed, using substantially the lan-
guage of my dissenting opinion in Johnson v. Sherman, trusting
thereby to place the doctrine of this court in harmony with the re-
ceived doctrine of courts of equity, on this subject, everywhere else.

I consider parol evidence admissible in equity, to show that a
deed absolute upon its face was intended as a mortgage, and that
the restriction of the evidence to cases of fraud, accident, or mis-
take, in the creation of the instrument, is unsound in principle and
unsupported by authority.

The entire doctrine of equity, in respect to mortgages, has its
origin in considerations independent of the terms in which the
instruments are drawn. In form, a mortgage in fee is a convey-
ance of a conditional estate, which, by the strict rules of the com-
mon law, became absolute upon breach of its conditions. But, from
an early period in the history of English jurisprudence, courts of
equity interposed to prevent a forfeiture of the estate and gave to
the mortgagor a right to redeem, upon payment within a reason-
able time, of the principal sum secured, interest and costs. As
the right to thus recover the estate forfeited arose not from the
terms of the instrument, but from a consideration of the real char-
acter of the transaction, as one of security and not of purchase,
it could be enforced only in equity, and was hence termed an equity
of redemption. And when the right to redeem had been once es-
tablished, to prevent its evasion, the rule was laid down and has
ever since been inflexibly adhered to, that the right is inseparably
connected with the mortgage, and can not be abandoned or waived
by any stipulations entered into between the parties at the time,
whether inserted in the instrument or not. (Vernon v. Bethell, 2
Eden 113; Butler’s Note to Coke on Litt. 2046; 4 Kent 142-144;
Story’s Equity, § 1019.)

As the equity upon which the courts act arises from the real
character of the transaction, it is of no consequence in what man-
ner this character is established, whether by deed or other writing,
or by parol. Whether the instrument, it not being apparent on its
face, is to be regarded as a mortgage, depends upon the circum-
stances under which it was made, and the relations subsisting be-
tween the parties. Evidence of these circumstances and relations
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is admitted, not for the purpose of contradicting or varying
the deed, but to establish an equity superior to its terms.
It is against the policy of the law to allow irredeemable mortgages,
just as it is against the policy of the law to allow the creation of
inalienable estates. Under no circumstances will equity permit this
end to be effected, either by express stipulation, or the absolute form
of the instrument. The rule which refuses the admission of parol
evidence to contradict or vary written instruments is directed to
the language employed by the parties. That language can not be
qualified, but must be left to speak for itself. The rule does not
exclude an inquiry into the objects and purposes of the parties in
executing the instruments. It may be shown, for instance, that a
deed was made to defraud creditors, or a release given to render
a witness competent. The purposes and objects of the parties are
considered by a Court of Chancery, and constitute a large ground
of its jurisdiction, which will be exercised to restrain or to effectu-
ate them, as may best promote justice. Thus, a deed executed for
a fraudulent purpose will be set aside; and as it is the settled policy
of equity, admitting of no departure, never to permit a security
to be converted by any contemporaneous agreement into a sale,
the purposes of the parties in giving and taking an absolute con-
veyance will be inquired into; and when the rights of third per-
sons have not intervened, a Court of Chancery will control the use
of the instrument intended as security in the hands of the grantee,
so as to effectuate its object. Unless parol evidence can be ad-
mitted, the policy of the law will be constantly evaded. Debtors,
under the force of pressing necessities, will submit to almost any
exactions for loans of a trifling amount, compared with the value of
the property, and the equity of redemption will elude the grasp
of the court and rest in the simple good faith of the creditor. A
mortgage, as I have observed, is, in form, a conveyance of a con-
ditional estate, and the assertion of a right to redeem from a for-
feiture involves the same departure from the terms of the instru-
ment, as in the case of an absolute conveyance executed as se-
curity. The conveyance upon condition, by its terms, purports to
vest the entire estate upon the breach of the condition, just as
the absolute conveyance does in the first instance. The equity
arises and is asserted, in both cases, upon exactly the same prin-
ciples, and is enforced without reference to the agreement of the
parties, but from the nature of the transaction to which the right
attaches, from the policy of the law, as an inseparable incident.

In Lee v. Evans, the majority of the court appear to have over-
looked, in their anxiety to preserve the integrity of conveyances
from attacks of parol, the distinction between evidence of facts
raising an equity which will control the operation of the instru-
ment in the hands of the grantee, and evidence to contradict or
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vary the legal effect of its terms, and yet that distinction is the
foundation of the entire equitable doctrine of mortgages.

Fraud, accident, and mistake are special grounds of equity juris-
diction, and may be shown by any satisfactory evidence, written
or verbal, with reference not merely to mortgages, but to all writ-
ten instruments. From their nature they must generally be estab-
lished by parol evidence. And the evidence is admissible, not for
the purpose of contradicting or varying the terms of the instru-
ment—not to make its language mean one thing, when it speaks
another, but to show a state of facts dehors the instrument, raising
an equity, which a Court of Chancery will enforce by annullmg or
reforming the instrument, or limiting its operation, or enjoining
its use. And the doctrine is both novel and startling which re-
stricts, in matters of fraud, its jurisdiction over the operation of
written instruments to those cases where the fraud has been com-
mitted in their creation. If maintained, it will sweep away its
heretofore admitted jurisdiction in an infinite variety of cases, of
almost daily occurrence, where the fraud alleged consists in the
use of instruments entered into upon mutual confidence between
the parties. Fraud in their use is as much a ground for the inter-
position of equity, as fraud in their creation. There is no distinc-
tion in the principle upon which the jurisdiction is asserted in the
two cases. In both there is the same abuse of confidence, and from
both the same injury results.

In Hultz v. Wright, the Supreme Court of Pennsylvania said:
“As to fraud, it is not supposed to be necessary to have proof
express that a writing has been obtained fraudulently, in order to
admit parol evidence against it on that score; but parol evidence
may be admitted to resist the fraudulent use of a writing in the
obtaining of which no fraud can be made to appear.” (16 Seargt.
& Rawle 346.) And in Oliver v. Oliver (4 Rawle 144) the same
court said: “When the fairness of the transaction is impeached, it
is immaterial whether the party intended a fraud at the time of the
contract, or whether the fraud consists in the fraudulent use of
the instrument. * * * It is no answer to say that the parol
evidence is in opposition to the deed; for where there is fraud, or
the party attempts to make a fraudulent use of an instrument con-
trary to his contract, parol evidence is admitted to prevent injus-
tice.”

“A deed,” says Kent, “absolute upon the face of it, and though
registered as a deed, will be valid and effectual as a mortgage as
between the parties, if it was intended by them to be merely a se-
curity for a debt. And this would be the case, though the de-
feasance was by agreement resting in parol, for parol evidence is
admissible in equity to show that an absolute deed was intended
as a mortgage, and that the defeasance has been omitted, or de-
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stroved by fraud, surprise, or mistake.” (4 Com. 143.) And Mr.
Justice Story, after quoting this passage, adds: “It is the same if
it be omitted by design, upon mutual confidence between the parties,
for the violation of such an agreement would be a fraud of the
most flagrant kind, originating in an open breach of trust against
conscience and justicee. I do not comment upon this subject at
large because it seems to me wholly unnecessary, in the present
state of the law, to do more than enunciate the principles which
govern cases of this nature, and which are as well established as
any which govern any branch of our jurisprudence.” (Taylor v.
Luther, 2 Sumner 233.)17

CULLEN v. CAREY.

SurREME COURT OF MASSACHUSETTS, 1888.
146 Mass. 50.

Bill in equity to compel the reconveyance of land on the ground
that the transaction by which the defendant’s testator gained title
was in substance a mortgage. Writ dated December 24, 1885.

17 Accord: Blakemore v. Byrnside, 7 Ark, 505 (semble); Ruckman v.
Alwood, 71 Ill. 155 (semble); Brown v. Follette, 155 Ind. 316; McDonald
v. Kellogg, 30 Kans. 170; Oberdorfer v. White, 25 Ky. L. 1629; Stinch-
field v. Milliken, 71 Maine 567; Campbell v. Dearborn, 109 Mass. 130;
McMillan v. Bissell, 63 Mich. 66; O’Neill v. Capelle, 62 Mo. 202; Strong
v. Stewart, 4 Johns Ch. (N. Y.) 167; Wallace v. Smith, 155 Pa. St. 78;
Loving v. Milliken, 59 Tex. 423; Wright v. Bates, 13 Vt. 341; Russell
v. Southard, 12 How. (U. S.) 139.

In Campbell v. Dearborn, supra, the court, while sustaining the
broad rule of the principal case, say, by Welles, J., “We can not concur
in the doctrine advanced in some of the cases, that the subsequent at-
tempt to retain the property, and refusal to permit it to be redeemed,
constitute a fraud and breach of trust, which affords ground of juris-
diction and judicial interference. There can be no fraud or legal wrong
in the breach of a trust from which the statute withholds the right of
judicial recognition. Such conduct may sometimes appear to relate
back, and give character to the original transaction, by showing, in that,
an express intent to deceive and defraud. But ordinarily it will not be
connected with the original transaction otherwise than constructively, or
as involved in it as its legitimate consequence and natural fruit. In
this aspect only can we regard it in the present case.”

By the great weight of authority, when land is conveyed by absolute
deed upon an oral trust for the grantor equity will not enforce the oral
trust, nor will it create a resulting or constructive trust to prevent the
wrong thereby inflicted upon the grantor.

The argument that there is fraud in the use of the deed, or a breach
of confidence, which justifies relief, is usually rejected as an evasion of
the statute, “because the fraud consists only in the refusal to execute
the trust. The court, therefore, can not say that there is a fraud, without
first saying that there is a trust. And the parol evidence, if admitted,
must be admitted to establish the trust, in order that the court may
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In the superior court the case was referred to a master, who
found the following facts:

In 1869 the plaintiff bought the land in question, subject to a
mortgage, and proceeded to erect a tenement house. Leonard
Carey, the husband of the defendant, who was a carpenter and
indebted to the plaintiff for money lent, built the house for the
plaintiff, supplying nearly all the materials and labor under an oral
agreement whereby his indebtedness to the plaintiff was to be ap-
plied in payment of the cost of construction. When the house was
completed the balance due Carey, after paying his debt to the plain-
tiff, was $1,106, and the value of the house and land above the
existing mortgage was $3,300. The plaintiff moved into the house
and occupied it about six months.

On or about June 1, 1870, the plaintiff and Carey made an oral
agreement that Carey should gain title to the premises by levy on
execution, and by a sale under the power in the mortgage, and
hold them as security for the plaintiff’s debt to him, and, after pay-
ment of the debt and expenses out of the rents, should reconvey
to the plaintiff. In pursuance of this agreement, the plaintiff, on
June 1, 1870, gave to Carey a note for $4,000, upon which an
action was brought and judgment obtained by default against the
plaintiff as agreed. An execution was issued and levied by a sale
to Carey of the plaintiff’s equity of redemption in the premises
for $4,317.39, and a conveyance in due form was made to him on
May 29, 1871. On July 6, 1871, Carey, by the payment of $583.17,
procured the assignment of the mortgage to a third person, who
proceeded in due form to sell the premises under the power therein
to Carey for $950, and a deed was given to him and duly recorded.

Prior to the sale on execution and under the mortgage, Carey
was put in possession of the premises by the plaintiff, and so
continued until his death, on October 25, 1885. At various times
the plaintiff demanded of Carey a settlement and reconveyance of
the premises, his last demand being made a few days before Carey’s
death, in the presence and hearing of the defendant. Carey made
a will, by which his real estate was devised to the defendant, who
took possession of the premises and continued to receive the rents
and profits. The defendant declined to file an account, but it was
agreed by both parties that the receipts by Carey and the defendant
had been sufficient to pay the plaintiff's debt to Carey, including
interest and expenses. The master also found that there had been
no laches on the part of the plaintiff.

The case was then heard on the report of the master, and a
charge the party with fraud in setting up his claim against it.” Paine,

J., in Rasdall v. Rasdall, 9 Wis. 379, Sce Article by J. B. Ames, in 20
Harv, L. Rev. 549. .
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decree was entered that the defendant convey the premises to the
plaintiff. The defendant appealed to this court.

Morton, C. J. It was held in Campbell v. Dearborn, 109 Mass.
130, that, although a deed be given which is absolute in form, yet
the grantor may prove by parol testimony that it was understood
and agreed by both parties to be given as security for a debt; and
that upon such proof a court of equity will treat the deed as a
mortgage. This is decisive of the case at bar.

For some reason, which does not appear to be fraudulent, the
plaintiff did not directly convey the estate in question to the de-
fendant’s testator; he permitted the latter to obtain a judgment
upon a debt in part fictitious, and thus to get a title by a levy upon
the execution, and also to foreclose by a sale under an existing
mortgage. DBut the substance of the transaction was the same as
if a deed had been directly given by the plaintiff. Both parties
agreed that the title thus obtained was to be held solely as security
for the debt of the plaintiff to the defendant’s testator, and a court
of equity will treat the transaction according to its real nature as
a mortgage.

The defendant does not stand in the position of an innocent pur-
chaser, as she contends. She took as a general devisee under the
will of her husband, and besides is shown to have had notice of
the nature of the transaction.

Decree affirmed.18

EbpitoriaL Note. When land is conveyed by absolute deed, either
upon a present consideration or upon a pre-existing indebtedness,
and the grantee agrees that, upon payment to him of a certain sum
at a certain time, he will reconvey the premises to the grantor, it

18 “It is frequently the case that parties desire to give security upon
lands the title to which is not in them, but is subject to their control.
It is also frequently true that they desire to give it upon lands owned
by them, but liable to be sold on judicial proceedings against them. The
rule itself being once established, that parol evidence may be admitted
to show an absolute deed a mortgage, when such an agreement is clearly
established, we do not think it material whether a judicial sale was adopted
merely as a means of conveying the title to the mortgagee, or whether it
was conveyed to him by some third party for and on account of the
mortgagor. These circumstances furnish no substantial grounds for dis-
tinguishing the case from a direct conveyance from the mortgagor, and
the cases which have established the rule do not make any distinction.”
Paine, J., in Sweet v. Mitchell, 15 Wis. 641, 664.

See also, Smith v. Cremer, 71 Ill. 185; Beatty v. Brummett, 94 Ind.
76; Fisk v. Stewart, 24 Minn. 97; Niggeler v. Maurin, 34 Minn. 118; Stod-
dard v. Whiting, 46 N. Y. 627.

Cases of this sort are sometimes disposed of under the theory of
resulting trust. McDonough v. O’Niel, 113 Mass. 92; Hidden v. Jordan,
21 Cal. 92. Pomeroy Equity, § 1038.
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is often a very difficult problem to determine whether this trans-
action amounts in law to a mortgage, or simply to what is called
a “conditional sale,” meaning thereby a conveyance with contract
for repurchase. The latter is, of course, what the transaction, upon
its face, appears to be; but, under the equitable doctrine of mort-
gages, if the parties have used this form of transaction to secure
a debt to the grantee, equity will treat it as a mortgage, and
parol evidence is admissible to determine what the real purpose of
the transaction was.

The question, then, becomes one of intention—whether the in-
tention of the parties was to effect a sale or a security; and this,
in turn, depends chiefly upon the question whether there was a
debt to secure. Authorities on this subject are therefore placed in
section 2 of this chapter, entitled The Debt, q. v.

SectioN 2.—THE SuBJECT MATTER.

T1FFANY, REAL PRrROPERTY, § 509. Any interest in land which may
be the subject of sale, grant, or assignment may be mortgaged.
Accordingly, there may be a mortgage of a rent, an estate in ex-
pectancy, an estate tail, an estate for life, including a widow’s
dower estate, and an estate for years. A mortgagee's interest
may itself be mortgaged, whatever theory be held as to the char-
acter of such interest. An heir or devisee may mortgage his
interest in the estate of the deceased, subject to the payment of the
latter’s debts.

A mortgage may be made of improvements on land apart from
the land itself, and growing crops may be mortgaged by the owner
of the land.

Equitable interests, as well as legal, may be mortgaged ; a usual in-
stance of such a mortgage occurring in the case of a mortgage by the
vendee under a contract of sale. The mortgage of anequitable inter-
est in land cannot, it would seem, in states in which the legal theory
of mortgages is recognized, have the effect of passing the legal title to
the mortgagee, since the mortgagor has no such title to pass.!®* And

19 Nor can it, in states in which the lien theory of mortgages is
recognized, have the effect of creating a legal lien, since no legal interest
can be raised out of an equitable interest. In short it is an equitable
mortgage, though it be perfectly regular in form. Brockway v. Wells,
1 Paige (N. Y.) 617. If the mortgagee afterward gets in the legal
title from the trustee or vendor, either with the consent of the mortgagor,
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so in England it is recognized that a second mortgage—that is, a
mortgage of the mortgagor’s interest—passes no legal title to the
mortgagee. In this country, however, no such distinction between
the positions of first and second mortgagees seems to be recog-
nized.20

SEYMOUR v. THE CANANDAIGUA RAILROAD CO,,

SturrEME CourT oF NEw YORK, 1857.
25 Barb. (N. Y.) 284.

This action was commenced for the foreclosure of a mortgage,
given by the Canandaigua and Niagara Falls Railroad Company
upon its railroad, track and franchises, and appurtenances, to
secure the payment of $1,000,000 of the bonds of said company,
issued to, and held by different persons. The mortgage was exe-
cuted in due form, and bore date March 17, 1852,

Niggeler v. Maurin, 34 Minn. 118, or without his consent, Meigs v. Mc-
Farlan, 72 Mich. 194, we then have an equitable mortgage of the sort
presented in the preceding chapter, the legal title being acquired by
absolute deed but for the purpose of security. Cf. Cullen v. Carey, supra.

20 The English doctrine regarding junior mortgages is the logical
result of the English theory that the first mortgage passes the whole
legal estate leaving only an equity in the mortgagor. In this country
the status of junior mortgages has not been frequently passed upon, due
to the fact that our recording system has largely eliminated the practical
significance of the distinction between legal and equitable mortgages.
The logic of our lien theory leads irresistibly to the conclusion that senior
and junior mortgages are technically alike, except for priority, for the
legal title, remaining always in the mortgagor, is capable of raising an
indefinite number of legal liens. This seems never to have been ques-
tioned. Under the title theory, while the logic of the case is not so
simple, the same result would flow from the accepted, though para-
doxical position, that, while the mortgage passes a legal title to the
mortgagee, for the purpose of security, the general ownership, at law as
well as in equity, remains in the mortgagor. If the general legal owner-
ship remains in the mortgagor, it is capable of raising more “legal titles
for the purpose of security.” That a second mortgagee has a legal title
was held in Gooding v. Shea, post; and see Sanders v. Reed, ante. But
see Jackson v. Turrell, 39 N. J. L. 329, “A second mortgagec is, at law as
well as in equity, a mere lien holder. * * * The reasons which sup-
port the claim of the first mortgagee defeat the claim of every other one,
to be regarded as the legal owner of the fee.” And see Goodman v.
White, ante, accepting the English doctrine without qualification,
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The defendants were duly organized as a corporation, under
the general railroad act of this state, passed April 2, 1850, for the
purpose of constructing a railroad between the village of Canan-
daigua in the county of Ontario, and the suspension bridge over
the Niagara river, near the village of Niagara Falls. It did not
appear at what precise date the company were organized ; but from
the proceedings of the company, produced in evidence, it must have
been in or before the year 1851. And from like proceedings it
appeared that the route of the said road was surveyed in or before
the termination of the said year 1851. From proceedings of the
board of directors of March 18, 1852, in evidence, it appeared that
they claimed or asserted that the route of the said road, from
the Genesee river west to the Tonawanda creek, had been located
before that time; that on the 16th of April, 1852, the directors al-
tered the route; and that the route from Tonawanda to Niagara
Falls was also altered July 16, 1852.

It was in proof that a certificate of location in Erie county,
according to the statute, with a map or profile annexed, was filed
in Erie county clerk’s office on the 4th day of April, 1852. This
location of the road crossed the Tonawanda creek at a considerable
distance east of Tonawanda village, and laid down no branch track
to the river.

On the 22d of December, 1852, the company changed, in due
form, the location of their road for a considerable distance in
Erie and Niagara counties, and laid down a branch or side track
in the village of Tonawanda, from such altered line to the Niagara
river, a distance of 7,132 feet; and filed a map and certificate of such
change in the clerk’s office of Erie county, December 30, 1852, and
in the Niagara county clerk’s office December 31, 1852.

It did not appear when the work of constructing the railroad
was actually commenced; or when the company commenced ac-
quiring the title to lands needed for it, or what lands, if any, were
actually acquired before the date or giving of the mortgage in ques-
tion. It appeared that the road was open for travel from Canan-
daigua to Batavia, in January, 1853, and thence west to the sus-
pension bridge, in July 1833; thus completing the line of railway
from New York to the suspension bridge via the New York &
Erie railroad.

The mortgage was recorded in the counties of Ontario, May 3,
1832, Monroe, May 4, Erie and Niagara, May 5, Livingston, May
6, and Genesee, ]une 10; the railroad being 51tuated in parts of
said counties. The mortgage, after reciting that the said railroad
company, in pursuance of the power conferred upon them by the
act of the legislature of the state of New York, entitled “An act
to authorize the formation of railroad corporations, and to regu-
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late the same,” passed April 2, 1850, were then engaged in con-
structing a railroad from Canandaigua to the suspension bridge
in the village of Niagara Falls; and that the said ¢company, for
the purpose of completing and operating the said railroad, had
deemed it necessary to borrow money, and had resolved to borrow
$1,000,000, to be applied to the construction and completion of the
said railroad, and to issue bonds in the sum of $1,000 each, to be
secured by a mortgage, did for that purpose ‘‘grant, convey, trans-
fer and set over” to the plaintiff and one George S. Coe, in trust
for said bond holders, “the said railroad constructed and to be
constructed, together with all and singular the railways, rails,
bridges, fences, privileges, rights and real estate now owned by
said company, or which shall hereafter be owned by them, and all
the tolls, incomes, issues and profits (whenever the said party of the
first part shall be in default of making payment) to be had from
the same, and all the franchises of the said company, and all lands
used and occupied, or which may hereafter be used and occupied
for railways, depots or stations, with all buildings erected or which
may hereafter be erected thereon.” The company covenanted, in
said mortgage, to use the money borrowed in the construction of
the railroad, and to make, execute and deliver all and singular and.
further assurances and instruments as should from time to time be
necessary and as the counsel of the trustees should advise or re-
quire—so as to embrace said railroad when complete, and all its
property intended to be conveyed or acquired, and to be thereafter
acquired.

On the 16th of April, 1853, the company executed a second like
mortgage, to secure another loan of $750,000, which contained the
following clause: “Subject to a previous mortgage, of sterling
bonds equivalent to $1,000,000.” Also, on the 20th of December,
1853, a third mortgage was executed by the company to secure an-
other loan of $600,000, subject to the two mortgages above men-
tioned, in the same manner.

The defendant Hines, on the 10th of June, 1854, recovered a
judgment against the railroad company for $12,227, of which a
transcript was duly filed in the counties of Erie and Genesee July
11, and Niagara July 12, and were duly docketed. The defend-
ants Otis and Worthington, on the 30th day of June, 1854, recov-
ered a judgment against the railroad company for $698.34, of
which transcripts were duly filed and judgment docketed July 5
and 6 thereafter, in Niagara, Genesee, Ontario, Monroe and Liv-
ingston counties, and on the 23d in Erie county.

The premises whereon the branch track was built, at Tonawanda,
as soon as located from the present main track to Niagara river,
and the lands occupied by the dock and warehouses of the com-
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pany on the river, were conveyed to the company subsequent to
the recording of the plaintiff’s mortgage, and on or about the first
day of March, 1853. The judgment of the defendant Hinds was
recovered for work done and materials furnished in constructing
such docks. The title to the lands occupied by the branch track
and dock was purchased by the company as above stated, and paid
for in the stock of the company. An association was formed at
Tonawanda, in 1852, of which Hinds was a member, to secure and
divert a portion of the business from Lake Erie to Tonawanda;
and the railroad company, in December, altered the line of their
track, as above stated, in aid of that enterprise.

It was proved, also, that many pieces of land, taken and used
for the said railroad, were purchased and the title thereto actually
received, in Genesee county, after the plaintiff’'s mortgage was
recorded in that county. And that five pieces or parcels of land
purchased at Batavia, in that county, were never used or occupied
for railroad purposes.

The defendants Hinds, Otis and Worthington, claimed that their
respective judgments were liens upon all the lands of the railroad
company acquired after the plaintiff’s mortgage was recorded, and
particularly upon the lands taken for the branch or side track at
Tonawanda, and upon the lands not taken, acquired or used for
railroad purposes at Batavia and other places, contiguous to said
railroad, within said counties, through which the same passes. To
show that the branch road or track aforesaid was contemplated by
the company before the giving of the first mortgage, the plain-
tiff’s counsel presented a report, made by the president of the said
company, printed in 1851, but otherwise without date. This report
contained a general description of the corporation and its fran-
chises; the project for the road; the supposed cost; the length of
road ; the cost of depots and machinery; its relation to other rail-
roads; and its prospects of business and income, were given. In
this report it was stated that the road would be “the shortest route
between New York City and Tonawanda, the best harbor on Lake
Erie.” In another part of the report was the following statement:
“The harbor of Tonawanda is probably the best on Lake Erie,
and 1s far safer and more capacious than that of Buffalo. A thriv-
ing town has grown up at this point, which bids fair, at no distant
day, to become a place of great importance, if not, indeed, the center
of the lake trade. The imports of Tonawanda, in the year 1851,
amounted in value to nearly $100,000, and its progress of late has
been more rapid than that of any town on the lake. At this point
the Canandaigua and Niagara Falls road will receive the traffic of
the lake, while at Niagara it will recetve that of the land route.”
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S»mitH, J. * * * At the time when the mortgage was thus
put upon record, it doubtless took effect as a valid mortgage, at
law, in behalf of all persons who then had made advances, or
should thereafter make advances upon these bonds or any of them.
As a legal instrument of conveyance it was then notice to all the
world, and was valid and operative to bind all the property and
franchises then owned by the corporation embraced within its terms
and description. So far as relates to property then acquired, this
is not disputed and is indisputable.

The chief question in controversy relates to the property of the
railroad company not then owned or acquired by it. When the
mortgage was first put on record, May 3d, 1852, it does not appear
how far, or to what extent, the railroad company had acquired the
right of way for the railroad. They obviously commenced the work
of constructing the road at Canandaigua, its eastern terminus, and
worked westward, for it appears it was completed and put in op-
eration from Canandaigua to Batavia by the 1st of January, 1853,
and from that point to the suspension bridge, at Niagara, on the
1st of July following, and there is no proof that the right of way
was not all acquired up to the east line of Genesee county, at the
time of recording the mortgage. In Genesee, Erie and Niagara
counties, confessedly, much of the right of way was acquired after
the mortgage was recorded in those counties respectively. Upon
all such lands clearly the plaintiffs’ mortgage was not and is not a
valid lien at law. It is a fundamental maxim of the common law
that a man can not grant or convey what he does not own. (Per-
kins, tit. Grant No. 65 Noy’s Maxims 62. Bacon’s Maxims reg.
14.) In giving the mortgage, the railroad company did not pro-
fess to own or to mortgage the whole right of way for the railroad.
They granted ‘“all and singular the railways, rails, bridges, fences,
privileges, rights and real estate now owned by the said company,
or which shall hereafter be owned by them, and all lands used and
occupied, or which may hereafter be used and occupied for rail-
ways, depots or stations, with all buildings erected, or which may
be hereafter erected thereon.” Here was a distinct notice that
there were lands yet to be acquired, and buildings yet to be erected.
The mortgage contains a covenant that the money loaned shall be
used in constructing the railroad. The railroad company, there-
fore, did not profess to mortgage the road as complete, or with a
title to the lands required for its use as acquired. There is there-
fore no question of estoppel in the case, as law, as against the
railroad company itself.2! But the plaintiffs claim that their mort-

21 “Recitals, it is true, and covenants, may conclude parties and privies, '
and estop them from denying that the operation of the deed is what it
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gage is a valid lien, in equity, upon the subsequently acquired
property. It is not denied by the learned counsel for the defend-
ants that such a lien may exist which courts of equity may sustain
and enforce in many cases where there is no relief at law, but it
is insisted that this is not a case of equitable mortgage, and that
the rights of the defendants as judgment creditors are superior
to any equities of the plaintiffs in respect to these subsequently
acquired lands.

Courts of equity, though unembarrassed by the strict and tech-
nical rules of the common law, do not administer justice except
in conformity with settled principles. It is the province and duty
of, such courts to relieve against defects and imperfections at law
in the making of contracts. Regarding all just and honest con-
tracts as binding in conscience and equity, they seek to give to them
full effect and operation, according to the real intention of the con-
tracting parties. Upon this principle they enforce the specific exe-
cution of contracts and give relief in numerous cases of agree-
ments relating to lands, and things in action, and contingent inter-
ests or expectancies, upon the maxim that equity considers that
done which, being distinctly agreed to be done, ought to have been
done. (Grounds and Rudiments of Law and Equity 75.) Upon
this principle, when it is expressly agreed to give a lien upon lands,
courts of equity have long held that such agreement was to be
treated and considered as giving a specific lien upon the land. The
learned counsel for the defendants concede this to be so, and con-
tend that the rule was rightly stated in Fonblanque, b. 1, ch. 5,
§ 8, and in the cases reported in 1 Peere Williams, pp. 282, 429,
Fonblanque states the rule thus: “A covenant to settle or convey
particular lands will not, at law, create a lien upon the lands, but
in equity such a covenant, if for a valuable consideration, will be
deemed a specific lien on the lands, and decreed against all persons
claiming under the covenanter except purchasers for a valuable
consideration, and without notice of such covenant,” and refers to

professes to be. And when a deed purports to pass a present interest,
recitals and covenants have, in many cases, been held efficacious to pass
to the grantee an interest subsequently acquired by the grantor. But
when the deed does not undertake to convey any existing estate, when the
subject of the grant is only an expectancy, it is difficult to conceive of it
as anything more than a covenant for a future conveyance. In the very
nature of things it must be executory. The case in hand is an apt illus-
tration. The intention of the parties was not to convey any immediate
interest, for it was known Mrs. Jay had none. The grant and the cove-
nants alike contemplated an assurance to the mortgagee of an estate
which might possibly thereafter be acquired either by descent or will, an
assurance necessarily future.” Strong, J., in Baylor v. Commonwealth,
40 Pa. St. 37. Sce on Estoppel, Tefft v. Munson, post.
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Coventry v. Coventry, reported at the end of Francis’ Maxims.
Fonblanque also says (b. 1, ch. 4, § 2): “So, although a grant of
a possibility is not good at law, yet a possibility, or a trust in equity
may be assigned. So a covenant to settle lands, of which he has
only a possibility of descent, shall be carried into execution in
equity, for the court does not bind the interest, but instead of dam-
ages, enforces the performance in specie.” Chancellor Walworth,
in the Matter of Howe (1 Paige 129), and in White v. Carpenter
(2 1d. 266) affirms this principle, and in Howe's case he refers to
most of the English cases holding this doctrine, with approval, and
cites quite a number of American cases, from other states, to the
same effect.

The counsel for the defendant Hinds, however, among other
cases cited and commended to my particular attention on this point,
the case of Otis v. Sill (8 Barb. 102). This was a case at law.
The only question raised and decided was whether at law a chattel
mortgage bound property not #n esse at the time of its execution.
The mortgagor professed to sell and assign to the plaintiff not only
all the scythes, iron, steel and coal then owned and possessed by
him, but also all scythes, iron and coal which might be purchased
in lieu of the aforesaid property. The court, in that case, held
that a chattel mortgage could not operate at law on property not
in actual existence at the time of its execution.22 The decision

22 “To the proposition that a prior general mortgage, which in terms
covered after acquired property, attached to rolling stock as soon as ac-
quired, to the displacement of a contractual lien on it, the Supreme Court
of the United States, by Justice Bradley, said, ‘The doctrine is intended
to subserve the purposes of justice and not injustice. A mortgage in-
tended to cover after acquired property can only attach itself to such
property, in the condition in which it comes to the mortgagor’s hands.
If that property is already subject to mortgages or other liens, the gen-
eral mortgage does not displace them, though they may be junior to it
in point of time.” U. S. v. New Orleans Railroad Co., 12 Wall. (U. S.)
362. And it was added, that such a prior lien or equity does not come
within the reason of the registry laws, which are intended for the protec-
tion of subsequent, not prior, purchasers and creditors.

“This court, touching the same matter, in Shorter v. Frazer, 64 Ala. 74,
quotes approvingly the language of C. J. Marshall in Vattier v. Hind, 7
Pet. (U. S.) 272, that, ‘The rules respecting a purchaser without notice,
are framed for the protection of him who purchases a legal estate, and
pays the purchase money without knowledge of an outstanding equity.
They do not protect a person who acquires no semblance of title. Even
the purchaser of an equity is bound to take notice of any prior equity.’
And in the same case, the court hold, that if the purchase is of a mere
equity, which can be enforced only through the instrumentality of a
court of equity, there is no reason for a departure from the general prin-
ciple, that priority in point of time creates priority in point of right, and
that the transfer or conveyance must be limited to the interest of the
grantor.” Haralson, J., in Wood v. Holly Mfg. Co., 100 Ala. 326, 351.
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was clearly right. (1 Man. Gran. & Scott 379.) The learned
judge who gave the opinion of the court, it is true, in the course
of his opinion, discussed at some length the question whether the
mortgage was valid in equity, but concluded that the pleadings did
not raise that question so that relief could be given in equity, and
the case was decided as purely one of law ; and although the learned
judge doubted whether the rule in equity in respect to mortgages
or contracts for a lien upon subsequently acquired property applied
to that case, and considered that Judge Story had carried the doc-
trine too far in the case of Mitchell v. Winslow (2 Story 630),
yet he assents to the rule so stated above in Fonblanque, and by
the Chancellor. He says, page 129, “The agreement to execute a
mortgage on particular lands described in the agreement is doubt-
less, in equity, a specific lien on the land, and will be preferred to
subsequent judgment creditors.”

The rule as here stated, that the mortgage or agreement must
refer to particular lands, is doubtless the true one. It was so laid
down in the leading case of Fremoult v. Dedire (1 Peere Wil-
liams 430). In this case, Dedire had covenanted to settle his lands
in Rumney Marsh, and also other lands that should be of the value
of £60, upon his wife for her life. The lord chancellor held, that
with regard to the lands in Rumney Marsh, the marriage articles
created a specific lien upon them, but the covenant for settling
lands of the value of $60 per annum, did not specifically bind any
lands. The same obvious distinction runs through all the cases.
When the agreement would be void, for uncertainty, in not describ-
ing, or designating plainly, any lands or property, no lien can at-
tach. A lien must have a specific reference. It must necessarily
apply to some designated property, either in esse or expectancy,
and this clearly and unmistakably. Unless the agreement, or mort-
gage plainly describes or designates particular lands, it must be re-
garded as a mere executory contract, and enforceable only as such.
(Winslow v. Merchants’ Insurance Co., 4 Met. 306.) And it must
clearly appear too, that it was the intention of the parties, in any
covenant or agreement, to give a lien upon the property. (Rogers
v. Hosack’s Executors, 18 Wend. 319.) In this last case, referred
to by Judge Paige in Otis v. Sill, the covenant was to pay the bal-
ance of a debt from a certain fund. This was held to create no lien
upon the fund, and to be a mere executory agreement. Judge
Cowen (p. 334) says: “Here is no assignment, no mortgage, or
pledge, no order, or any other specific appropriation of the French
funds, but a mere covenant to pay them over on their being ob-
tained by the covenantee.” Senator Dickinson, also speaking of
another fund, says: “The English claim is disposed of by words of
assignment and transfer. Can it be possible then, that with an in-
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tention to create a specific lien or equitable mortgage upon the
French fund, the parties should have left this large fund to the
caprice of implications?” In both these opinions the rule is clearly
recognized that an agreement for a lien is a lien in equity, when
it is clear that it was the intention to give or create such lien.
In the case of Otis v. Sill, however, the learned judge says of these
cases of assignments or mortgages of property, to be acquired n
futuro, “If such an assignment of property, to be acquired, is valid
in equity, it is only valid as a contract to_assign, when the property
shall be acquired, not as an assignment of a present interest in
the property; and if it is enforced in equity, it can only be enforced
as a right under the contract, and not as a trust attached to the
property.” If the learned judge means by this, that a sale, assignment
or mortgage of property not in esse, or of contingent interests, or
expectancies, confers no title or interest in the thing, in presenti,
that is self-evident. But if it is meant that the sale or assignment
of such property, to be acquired in futuro, or of contingent inter-
ests, or expectancies, rests in contract merely till some new assur-
ance, and does not attach, as a lien, or charge, as soon as the prop-
erty is acquired, or has a substantial existence, I can not agree
with him. As soon as the property is acquired, or comes into ex-
istence, the lien in or upon it attaches. They come into being
together and coexist. Equity executes the contract by holding that
what is agreed to be done is done. That the right to the lien
creates the lien. (Wright v. Wright, 1 Vesey 409, 410.)

Judge Story, in Mitchell v. Winslow (2 Story 644), states the
rule with great clearness, as follows: It seems to me a clear result
of all the authorities, that whenever the parties, by their contract,
intend to create a positive lien or charge, either upon real or per-
sonal property, whether then owned by the assignor or contractor,
or not, or if personal property, whether it is then in being or not,
it attaches in equity as a lien or charge upon the particular prop-
erty, as soon as the assignor or contractor acquires a title thereto
against the latter, and all persons asserting a claim thereto under
him, either voluntarily, or with notice or in bankruptcy.” The
same doctrine is also asserted, in substance, by Vice Chancellor
Wigram, in Langton v. Horton (1 Hare 549), in an opinion of
great clearness and ability; and in 1 Jac. & W. 526; 4 Simons 624.
An assignment of that which is expected to be the fruit of an un-
dertaking already commenced, of possibilities coupled with an in-
terest, or of a thing which, in the ordinary course of events, will
exist at a future time, is valid in equity (1 Myl. & K. 488, 6 Simons
414, 224; 8 Price 269), but not a mere naked possibility, and not an
interest incapable of being made the subject of a contract. (4
Kent 144.) These cases, and this view of the rule in equity, in

6
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respect to the assignments of future interests or possibilities, is
clearly sustained and affirmed in the opinion of Judge Wells, in
Field v. The Mayor of New York (2 Selden 186).23

Considering, therefore, the rule in equity to be that a grant of
particular lands, to be acquired in futuro, is valid, and takes effect
as a specific lien upon the lands as soon as they are acquired, it
remains to apply the principle to the facts of this case. Upon
the evidence, 1 think that I am to assume that the line of this rail-
way, from Canandaigua to Suspension Bridge, was located before
the mortgage was put on record in any county. It is true that it
was afterwards altered in Erie and Niagara counties, but that, I
think, does not affect the question I am now considering. The
railroad company, by the 28th section of the general railroad act,
which must be deemed a part of its charter, and to be part of the
contract with the plaintiffs, (whose rights may be considered as
acquired under it and governed by it), was authorized to enter
upon the lands and waters of any person, for the purpose of mak-
ing examination and survey of its proposed road. And by § 22,
the corporation was required to file a map or profile of the route
of its intended road, duly certified, in every county named in its
articles of association, before proceeding to construct any part of
its road in such county. In addition to this map, the corporation
was, by § 14, required to file a certificate of location in conformity
with such map, signed by a majority of the directors, in and by
which map and certificate, the line of the said railroad is to be
designated and located. Upon the line thus fixed or located, the
railroad company was entitled, by subdivision 4 of said § 28, “To
lay out its road, not exceeding six rods in width, and for the pur-
pose of cuttings and embankments, to take as much more land as
may be necessary for the proper construction and security of the
road.” On the route of the proposed railroad of the company from
Canandaigua to Niagara IFalls, immediately upon the location of

23 See also, Frost v. Galesburg, E. & E. R. Co,, 167 Ill. 161; Beach v.
Wakefield, 107 Iowa 567; Omaha & St. L. R. Co. v. Wabash, St. L. & P.
R. Co., 108 Mo. 298; Hamlin v. European Ry., 72 Maine 83; Barnard v.
Norwich & W. R. Co,, 4 Cliff. (U. S.) 351; Central Trust Co. v. Kneeland,
138 U. S. 414, :

“The ground of the doctrine is, that the mortgage, though inoperative
as a conveyance, is operative as an executory agreement, which attaches
to the property when acquired, and in equity transfers the beneficial
interest to the mortgagee, the mortgagor being regarded as a trustee for
him, in accordance with the familiar maxim, that equity considers that as
done which ought to be done.” Bailey, J., in Borden v. Croak, 138 Ill.
68, 75, involving a mortgage of future chattels.

The chief controversy in cases of this class is upon the question
whether particular property comes within the description in the mort-
gage. Sce Jones, Corporate Bonds and Mortgages, §§ 99-113.
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such road, in manner aforesaid, a strip of land six rods in width
was laid out and designated for the road of this company, of which
it was entitled to take so much as it required for the use of the
railroad, on making due compensation therefor. The company had,
in effect, by its charter, a patent from the state to enter upon and
appropriate such strip of land to its own use so soon as it had
made due compensation therefor. Its right was absolute, subject
only to that single reservation or condition, and the strip of land
is clearly defined and designated by law. This strip of land is
the land referred to in the plaintiff's mortgage, with sufficient par-
ticularity and definiteness to answer the rule in equity. This strip
of land is particular land, in the language and sense of the rule in
equity, as laid down in the case in Peere Williams and by Fon-
blanque. The description in the mortgage of the land acquired,
and to be acquired, must be deemed to refer to the charter, and the
law defines the land which the mortgage is designed to cover,
and the lien of the mortgage clearly attached to such unacquired
land so soon as the title thereto passed to the corporation. But
if the rule be as some of the cases hold, that a disposition by deed,
or mortgage, or assignment, of after acquired property, while it
is inoperative as a conveyance of the title, may be considered as a
declaration precedent, which will derive its effects from some new
act of the party after the property is acquired. (Bacon’s Max.
Reg. 14. Sumner v. Thurston, 1 Man,, Gran. & Scott 379). Then
certainly the two subsequent mortgages executed by the railroad
company, one September 16, 1853, and the other December, 1853,
both after the road had been constructed and was in operation, and
both containing an express reference to the plaintiff’s mortgage,
and both expressly covering all this property, and subjecting it in
terms to the prior lien of such mortgage, must be deemed a suffi-
cient act of new or further assurance or ratification to satisfy the
rule in question.

But I think this mortgage covers and embraces the subsequently
acquired lands upon another and distinct ground, independent of
the rule in equity above referred to. The statute (Gen. Rail Road
Act, Subd. 10, § 28) authorizes a railroad corporation, organized
under such act, “from time to time, to borrow such sums of money
as may be necessary for completing or finishing or operating their
railroad, and to issue and dispose of their bonds for an amount
so borrowed, and to mortgage their corporate property and fran-
chises to secure the payment of any debt contracted by the company
for the purpose aforesaid.” The mortgage in this case was made
in pursuance and by virtue of this statute, and is clearly authorized
by it. The charter of the Niagara Falls Rail Road Company was
itself a franchise, and 1t included a right to enter upon and take
lands for this railroad, and to construct and operate the road. The
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right to enter upon and take the particular lands required for the
purpose of the railroad, was included and embraced in the mort-
gage, and is clearly conveyed and bound by it. The legislature au-
thorized the corporation to mortgage their “franchises, together
with their corporate property.” All the rights and interests of the
corporation were included in these words. I think the legislature
intended to give authority, by this statute, to railroad corporations
to mortgage all and singular the property of the corporation, with
all its franchises, rights and interests acquired, and to be acquired,
as an entirety, and that the mortgage in this case is of the whole
railroad, and of all the real property of the corporation, and its
entire franchises, in as full and complete a manner as the corpora-
tion could possess, exercise and enjoy such rights and franchises.
In this aspect of the question it is therefore entirely immaterial
whether the right of way for the railroad was all acquired or not,
at the time the mortgage was put on record; and it is equally im-
material whether the road had or had not been at that time entirely
located, or the location thereof, if previously made, was afterwards
changed. The right to change its location was one of the chartered
privileges of the corporation, and was embraced within the grant
of its franchises. So also was the right to take such lands as might
be requisite to complete the road upon its original, or upon any
altered line. This point was so held by my brother Johnson in the
case of John A. Stevens and others vs. The Buffalo, Corning and
New York Rail Road Company, tried before him at special term
at Corning, in November, 1856, as appears from notes of his deci-
sion furnished me by counsel, no opinion having been written by
the judge. The question has been decided in the same way by the
supreme judicial court of New Hampshire, in the case of Pierce
and others v. Emery and others. In that case the Portsmouth and
Concord Rail Road Company, under an act of the legislature, had
mortgaged its road to secure bonds to the amount of $350,000. The
mortgage conveyed all the real and personal estate of the corporation,
with all rights, franchises, powers and privileges. It was held that the
all rights, franchises, powers and privileges. It was held that the
mortgage covered the whole railroad, with all its corporate rights
and franchises, as an entire thing, including subsequently acquired
property. In the case of Willinck v. The Morris Canal and Bank-
ing Co. (3 Green’s Ch. Rep. 402), in the court of chancery of New
Jersey, the chancellor asserts the same doctrine. In that case, un-
der an act of the legislature of New Jersey, the Morris Canal Com-
pany had mortgaged its canal, then in course of completion from
the Delaware to the Hudson river, with all and singular its prop-
erty and franchises. The question was whether the mortgage cov-
ered the canal between Newark and Jersey City. The route had
been surveyed, but the canal had not been excavated, or any of
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the lands purchased, till after the mortgage was given. The chan-
cellor held that the mortgage embraced the entire canal and every-
thing connected with it, including feeders, wharves, docks and
piers, and all other appendages.24

The only remaining question to be now considered, relates to the
branch track from the main track at Tonawanda to the Niagara
river, or to the docks on the banks of the river. This branch was

24 “This doctrine, that the mortgage of a railroad as an entire thing
covers parts of the thing which have been acquired or constructed after
its execution, so far as it relates to such after-acquired property as ac-
tually becomes a part of the original thing mortgaged, rests upon the doc-
trine of accession, which prevails in ordinary mortgages where improve-
ments are made upon real estate mortgaged, which become a part of the
realty, or where repairs are made on an article of personal property.

“The doctrine is not generally supported that after-acquired property
of a railroad company passes, as incident to the franchise to acquire prop-
erty, by a mortgage of the franchises and property of the company exe-
cuted by lawful authority. This view was strongly urged upon the court
in the case of Dinsmore v. Racine & Mississippi Railroad Company, 12
Wis. 649, but the court, after examining the grounds of the doctrine and
some of the cases supporting it, declined to adopt it, and stated the ob-
jection to it. It is true that at that time there was no statute in force in
Wisconsin authorizing a railroad company to mortgage its franchises, and
it is admitted that a corporation would have no power to make a mort-
gage by which property after acquired would pass as incident to the
franchise to acquire property, except by virtue of express legislative au-
thority to convey the franchises of the corporation. None of the cases
which support this doctrine do so upon the general principle that a rail-
road, with its franchises and property is an indivisible, entire thing, ex-
cept as it becomes so by virtue of some special or general legislative au-
thority. On general principles of law, a railroad corporation, with its
franchises and property, though undoubtedly having many things pecu-
liar to itself, can not be regarded as one entire and indivisible thing.
It can not be likened to a machine, or to a vessel. If a mortgage which
does not in terms include after-acquired property can be held to embrace
property which is personal in its nature, and is not attached to the realty
as fixtures, without a special statute manifesting an intention on the part
of the legislature that such mortgage should pass the entire franchises
and property of the company, and without any general law giving to a
mortgage made by a railroad company greater effect than is given to a
mortgage by a natural person, a revolution would be worked in the regis-
try laws.” Jones, Corporate Bonds & Mortgages, §§ 95, 97.

The principle of accession, while it may have been erroneously ap-
plied in the principal case, has an important place in mortgage law, giv-
ing rise to a class of cases which must be carefully distinguished from
simple cases of after-acquired property. Such is the case of fixtures, an-
nexed to mortgaged land; so the case of natural products of the soil; so
that of the increase of mortgaged animals.

Another case which must be distinguished from the simple mortgage
of future property, and which is related to the doctrine of accession, is
that of the mortgage of property having a potential existence by reason
of being the fruit of a thing owned by the mortgagor at the date of the
mortgage, e. g., a mortgage of crops to he grown on the mortgagor’s land,
unconnected with any mortgage of the land.

The principal case is cited in Fisk v. Potter, 2 Keyes (N. Y.) 64, as
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not laid out at the time of the original location of the road, and
obviously was not then projected or contemplated, at least at the
place where it is now located. But I think it is covered by the
mortgage, as an incident to the principal subject of the grant, upon
the maxim *‘that whoever grants a thing is supposed tacitly to grant
that without which the grant itself would be of no effect.”” (Broom’s
Legal Maxims 198, 11 Rep. 52.) When a thing is granted, all
the means to attain it and all the fruits and effects of it, are granted
also. (Shep. Touch. 89.) It is a rule of law that the incident
passes by the grant of the principal (Broom 205) whatever is es-
sential to the use and enjoyment of the principal thing. (4 Kent,
467).

Now the railroad company, most obviously, contemplated meet-
ing the business of Lake Erie at Tonawanda, and expected to de-
rive a large revenue from that source. The report of the presi-
dent of the company, made in 1851, speaks of Tonawanda as being
the best harbor on Lake Erie, and goes into a calculation in respect
to the amount of business that will come to the railroad at that
point. In another place in the report, spcaking of Tonawanda, it
states that “at this point the road will receive the traffic of the
lake,” and adds, that the imports of that harbor had amounted to
nearly $100,000 in the year 1851, and describes the thriving village
of Tonawanda in language well adapted, and doubtless designed,
for a foreign market. But independently of this report and of all
the evidence of a purpose or expectation on the part of the com-
pany to connect its road by a branch with the Niagara river at
this point, the company had the undoubted right to do so, and what
was so obviously for their interests the law will not presume that
they would be likely to overlook. Tonawanda was an important
point on the line of their railroad, doubtless the most important
point between Canandaigua and the suspension bridge at Niagara.
Perhaps more important even than its terminus at the suspension
bridge. At such a point it is not to be intended or supposed that
the railroad company would not construct a branch to meet the
business designed for the railroad on the bank of the river, and
make such erections and connections by branch and side tracks as
should be adapted to facilitate and promote their convenience and
interest in receiving freight from and delivering it to lake vessels
in the harbor. The branch road is, therefore, in my opinion, a
legitimate incident of the main road, as necessary or convenient
for its use and enjoyment as sidetracks, turnouts, woodyards, shops

authority for the position that “The legal title of the land in question,
upon which plaintiff’s conveyance was made to the railroad company,
vested in the latter. At the same instant, the lien of the mortgage which
had before that been given by the railroad company, and which, before
that time, remained but an equitable claim upon ‘rights to be acquired,’
became a vested legal right upon the premises in question,”
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and engine houses, and it therefore passed with the grant of the
railroad and its franchises, as an appurtenance—as a legitimate
prospective incident to such road. But the railroad company, be-
ing bound to make further assurance, and this branch having been
constructed before the second and third mortgages were given,
and before any of the judgments of the defendants were recovered,
I think the plaintiffs can hold it under their mortgage by force of
the new declaration or assurance contained in these mortgages,
as they may hold upon the same principle, the lands purchased for
depots and station houses and the like uses. The defendant Hines
sets up no equity that attaches to the right of way. The railroad
company paid for the land on which the branch track is located,
in its stock. The consideration for the judgment of the defendant
Hinds is for labor, services and materials found in constructing
such branch. He has no equity which can take priority over the
plaintiffs’ mortgage. As the plaintiffs have an equitable lien upon
the railroad, its tracks and appurtenances, upon well settled prin-
ciples, such lien must prevail over the lien of the judgment cred-
itors. Courts of equity control-judgments and enforce and pro-
tect the prior equitable title in preference to the judgment. (23
Eng. Ch. Rep. 561, 1 Paige 284, 3 Comstock 187, 3 Kernan 188.)

But the equitable rights of the plaintiffs only extend to the par-
ticular lands designated by statute, and which the company was
authorized to take, and did take, for the use of its road. The
railroad company, in addition to the right to lay out its road not
exceeding the width of six rods, and to take the land therefor,
and as much more as should be necessary for cuttings and em-
bankments, was also entitled by subdivision 3 of § 28 ‘“To purchase,
hold and use all such real estate, and other property, as may be
necessary for the construction and maintenance of its railroad and
the stations and other accommodations necessary to accomplish the
objects of its incorporation.” Under this provision the company
was authorized to purchase and hold such lands as were necessary
for depots, stations, warehouses, woodyards, shops and other legiti-
mate railroad purposes. All such lands, with the erections thereon,
would pass to the complainants, under their mortgage, as part of
the railroad, or as essential to its use and enjoyment. But lands
acquired by the railroad company and not thus used or employed
for railroad purposes, would not come within the description of
the mortgage.

The particular lands which were to be acquired after the mort-
gage was put on record in the several counties through which the
railroad passed, within the rule above stated, must necessarily be
the lands designated by the statute for the railroad, and such as
the company was authorized to acquire and take for its track and
legitimate use, as above stated. These are embraced within the
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purview of the mortgage and nothing beyond. It is in proof that
some of the lands purchased in Batavia have never been used for
railroad purposes. That in some instances whole lots were pur-
chased to secure a right of way across them. If the railroad com-
pany for this purpose had purchased a lot of ten or one hundred
acres, it can not be that any more of such lots would be embraced
in this mortgage to the plaintiffs than was actually taken and re-
quired for the road. In respect to all such lands outside of the
legal limits of their railroad track and branches, and excepting
land used for shops, depots, stations, turnouts for wood or water,
or other legitimate. purposes, the lien of the defendants’ judgments
must prevail. The plaintiffs have no legal or equitable lien upon
such lands, and the lands are liable therefor to the legal claims of
the other creditors of the corporation. It is not in proof with
sufficient distinctness what lands were acquired by the company
which, within the principle above stated, will not be covered by
the plaintiffs’ mortgage. It will, therefore, be necessary, in such
decree as shall be made, to direct a reference, to ascertain what
lands were owned by the railroad company which are subject to
the lien of the judgments of the defendants, Hinds, Otis and
Worthington, and to determine the relative rights of the defend-
ants in respect to such lands, as among themselves; or to the pro-
ceeds of the lands, if the same or any part thereof shall have been
sold.

The plaintiffs are entitled to a decree for a foreclosure of their
mortgage for the amount due them, with costs, upon the whole rail-
road, its track, franchises and depots, and all its real property and
appurtenances, upon the principles above stated.

SectioNn 3.—THE DEBT.
HOFFMAN v. MACKALL.

SuvrrEME Court oF OHI1o, 1855.
5 Ohio St. 124,

BarTLEY, J. This is a proceeding in chancery, instituted by the
complainants as judgment creditors of Benjamin Mackall, to set
aside a deed of conveyance, made by him to trustees, in contempla-
tion of insolvency. The terms of the conveyance, the object of
which is expressly declared to be the bencfit of all the grantor’s
creditors, are expressed in the following language, to wit: “And
to that full and complete extent the said trustees arc hereby author-
ized and empowered to sell, either at public or private sale, and
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with such notice of sale, and in such manner, as they shall think
most expedient and beneficial to my creditors, the above-described
tracts of land. And out of the proceeds of said sales to pay as
fast as they may be realized: 1. The costs of this assignment, and
the reasonable costs, expenses, and compensation to the said trus-
tees, of the execution and carrying into effect the trust aforesaid;
2. That they pay out the balance of said fund equally and pro rata,
to all my creditors, in proportion to the amount of their respective
demands, hoping and expecting that the trust fund hereby created
will satisfy all my debts, leaving a balance, which said balance,
should it arise, the said trustees are to pay over to the undersigned,
B. Mackall, or his personal representatives.” It appears that at
the time of the execution of the deed, judgments were about to
be taken against the grantor, one of which was for a security debt;
and that he declared that he intended the conveyance to be security
for his own debts, and not for his surety debts; and also that he
desired by the conveyance to prevent a sacrifice, thinking that in
the hands of trustees the property could be made to go further, etc.

The grounds upon which the complainants seek to set aside the
conveyance are the following:

* * * * * * *

2. That the deed is a deed of trust, in the nature of a mortgage,
which could not take effect until entered for record; that it was
not entered for record until after the recovery of the judgments;
and, therefore, that the judgments have the first lien.

x* * * * * * *

2. There is a manifest and well-settled distinction between an
unconditional deed of trust and a mortgage, or deed of trust in the
nature of a mortgage. The former is an absolute and indefeasible
conveyance of the subject-matter thereof, for the purpose ex-
pressed ; whereas the latter is conditional and defeasible. A mort-
gage is the conveyance of an estate, or pledge of property, as
security for the payment of money, or the performance of some
other act, and conditioned to become void upon such payment or
performance. A deed of trust in the nature of a mortgage is a
conveyance in trust by way of security, subject to a condition of
defeasance, or redeemable at any time before the sale of the prop-
erty. A deed conveying land to a trustee as mere collateral security
for the payment of a debt, with the condition that it shall become
void on the payment of the debt when due, and with power to the
trustee to sell the land and pay the debt in case of default on the
part of the debtor, is a deed of trust in the nature of a mortgage.
By an absolute deed of trust the grantor parts absolutely with the
title, which rests in the grantee unconditionally, for the purpose
of the trust. The latter is a conveyance to a trustee for the pur-
pose of raising a fund to pay debts; while the former is a convey-
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ance in trust for the purpose of securing a debt, subject to a con-
dition of defeasance. (Woodruff v. Robb et al., 19 Ohio 216, 1
Hilliard on Mort. 359.) It is manifest from this distinction that
the conveyance in controversy, in this case was not a mortgage or
deed of trust in the nature of a mortgage, but an absolute deed of
trust; and therefore, that it took effect from the time of its deliv-
ery, on the 15th day of May, and prior to the recovery of the judg-
ments by the complainants.

But even had it been a deed of trust in the nature of a mort-
gage, it would have taken effect on the 15th of May, for it was
delivered for record on that day. The neglect of the recorder to
mark the time of the delivery, because he did not know who would
pay his fees, can not be allowed to defeat the delivery, for he ought
to have made that objection when the deed was delivered to him;
and not having made it then, it was too late to make it afterwards.
The maxim of the law, that he who does not speak when he ought
to speak shall not be permitted to speak when he would speak,
would seem to be applicable in the case before us.

The deed became effectual the moment it was delivered, what-
ever may have been afterward done or left undone. It is imma-
terial, in this case, whether the deed was recorded in the proper
book or not. An unrecorded deed is, of course, good, except as
against subsequent bona fide purchasers. [t may be added here that
this deed, being an absolute and indefeasible conveyance in trust,
and not in the nature of a mortgage, should have been recorded in
the book denominated “record of deeds.”25

* * * * % * *

HENLEY v. HOTALING.

SuprrEME CoURT oF CALIFORNIA, 1871,
41 Cal. 22.

William R. Storms was in the possession of two thousand acres
of public land at Round Valley, Mendocino county, and gave to
S. P. Storms a power of attorney, of which the following is a
copy:

“Round Valley, 7th Oct., 1859.

“Know all men by these presents, that I, Wm. R. Storms, of
Boston, County of Suffolk, State of Massachusetts, have made,
constituted, and appointed and by these presents do make, consti-

25 Compare Cadwell's Bank v. Crittenden, 66 Iowa 237; Comstock v.
Stewart, Walker Ch. (Mich.) 110; Hart v. Blum, 76 Tex. 113; Grimes v.
Malcolm, 164 U. S. 483. See also 5 Enc. L. & P. (New Am. & Eng.) 1009,
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tute, and appoint S. P. Storms, of Round Valley, County of Men-
docino, State of California, my true and lawful attorney, for me,
and in my name, place, and stead, to buy and sell all kinds of
stock that is on my ranch in said Round Valley, or in the State of
California; to buy and sell any claims of land in said valley or
State; to buy or sell all kinds of merchandise, and to make con-
tracts in any business that may occur to carry on my business in
the State of California, giving and granting unto my said attorney
full power and, authority to do and perform all and every act and
thing whatsoever requisite and necessary to be done in the whole
State of California, as fully to all intents and purposes as I might
or could do if personally present, with full power of substitution
and revocation, hereby ratifying and confirming all my said attor-
ney or his substitute shall lawfully do or cause to be done by vir-
tue hereof.”

On the 13th of December, 1860, the attorney in fact called upon
defendant, Hotaling, and solicited a loan of five thousand dollars,
and offered as security a mortgage on said land. Hotaling agreed
to make the loan on the security, if his counsel approved of it;
and Storms and Hotaling went to the office of his attorney, who
advised that the power of attorney did not authorize S. P. Storms
to negotiate a loan or execute a mortgage. Hotaling then declined
to make the loan. S. P. Storms then offered to sell the land to
Hotaling for five thousand dollars, and Hotaling accepted the
proposition. S. P. Storms, as attorney in fact, then, on the 13th
of December, 1860, executed to Hotaling a deed of the land, abso-
lute on its face, and Hotaling paid him the five thousand dollars.
Hotaling then executed to William R. Storms a bond, conditioned
that if said Storms paid him five thousand dollars, with interest
at three per cent. per month one year from date, he would convey
the land to him. The bond provided, that until the payment of
the money, it should remain in the custody of Hotaling’s attorney
as an escrow, and that if Storms failed to pay the money, the bond
should be delivered up to Hotaling to be canceled. Hotaling, at
the same time, gave S. P. Storms a lease of the land for one year.
At the end of the year Storms refused to deliver up possession,
and Hotaling recovered possession in an action for holding over
contrary to the terms of the lease. In 1862, Wm. R. Storms, being
indebted to the plaintiffs, executed to defendant Tevis a deed of
the land in trust for the plaintiffs. The plaintiffs brought this ac-
tion to have the deed to Hotaling canceled, and to obtain possession
of the land, and a conveyance from Tevis, their trustee. Storms
did not pay the five thousand dollars mentioned in the bond. De-
fendant, Hotaling, recovered judgment, and the plaintiffs appealed.

By the court, Ruopes, C. J.:

Was the instrument which was executed by William R. Storms,
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by his attorney in fact, S. P. Storms, to Hotaling, what it purported
to be, an absolute conveyance of the premises in controversy, or
was it a mortgage? The court below found it to be the former, and
the evidence was amply sufficient to justify the finding. The parties
consulted the legal adviser of Hotaling, and by him they were in-
formed that the letter of attorney did not empower the attorney in
fact to execute a mortgage. Thereupon a proposition was made
by one party, and accepted by the other, for a sale of the premises,
and the deed and the other papers relating to the transaction be-
tween the parties were prepared and executed under the supervision
of the same counsel; and in giving his testimony he says: ‘“The
parties gave me positive instructions to have it a sale, and not a
mortgage, and if those papers make it anything else, then the papers
did not perform the object of the parties and their transaction.”
The attorney in fact manifested some annoyance when informed
that the power of attorney did not authorize him to execute a
mortgage, and he suggested a sale, and the papers were drawn
with that object. There can be no question, from the evidence,
that the counsel who prepared the deed and the othér papers re-
lating to the transaction, understood from the parties that they
desired a sale of the premises, and that they were prepared and
executed under his direction, in the manner stated in the evidence,
with the intent that the transaction should not, by construction, be
held to amount to a mortgage.

When the intention of the parties to a deed, absolute in form, is
sought to be ascertained, not in the usual way, by reading and
construing the instrument, in connection with evidence to identify
the subject-matter, the parties, etc., but by evidence to establish an
equity beyond and outside of the deed, and thus to convert the
deed into a mortgage, the evidence ought to be so clear as to leave no
doubt that the real intention of the parties was to execute a mort-
gage, otherwise the intention appearing on the face of the deed
ought to prevail. There can be no question that a party may make
a purchase of lands either in satisfaction of a precedent debt or
for a consideration then paid, and may at the same time contract
to reconvey the lands upon the payment of a certain sum, without
any intention on the part of either party that the transaction should
be, in effect, a mortgage. There is no absolute rule that the cove-
nant to reconvey shall be regarded, either in law or equity, as a
defeasance. The covenant to reconvey, it is true, may be one fact,
taken in connection with other facts, going to show that the parties
really intended the deed to operate as a mortgage, but standing
alone, it is not sufficient to work that result. The owner of the
lands may be willing to sell at the price agreed upon, and the
purchaser may also be willing to give his vendor the right to re-
purchase upon specified terms; and if such appears to be the in-
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tention of the parties, it is not the duty of the court to attribute to
them a different intention. Such a contract is not opposed to public
policy, nor is it in any sense illegal; and courts would depart from
the line of their duties should they, in disregard of the real inten-
tion of the parties, declare it to be a mortgage. “To deny the power
of two individuals,” says Chief Justice Marshall, “capable of act-
ing for themselves, to make a contract for the purchase and sale
of lands defeasible by the payment of money at a future day; or,
in other words, to make a sale with a reservation to the vendor, of
the right to repurchase the same land, at a fixed price and at a
specified time, would be to transfer to the Court of Chancery, in
a considerable degree, the guardianship of adults as well as infants.”
(Conway’s Executors v. Alexander, 7 Cranch 237).

Conceding to parties the right to contract in that manner, it
necessarily follows that something more than a reservation of the
right to repurchase, or a covenant to reconvey, must be shown in
order to convert an absolute deed into a mortgage. There is one
fact which is indispensable for this purpose. A mortgage is a se-
curity for the performance of an agreement, which is usually to pay
a sum of money. Leaving out of view other agreements than those
for the payment of money, it is essential that there be an agree-
ment, either express or implied, on the part of the mortgagor, or
some one in whose behalf he executes the mortgage, to pay to the
mortgagee a sum of money. If there is no debt there is no mort-
gage. We look in vain, in this case, to find any evidence of a
promise on the part of Storms to repay the purchase money, or of
the existence of a debt of any kind from him to Hotaling. The
arrangement was, that Hotaling should execute a bond to reconvey
the premises; but Storms did not agree to repurchase, and the bond
was delivered as an escrow, and it remained an escrow until after
the time therein mentioned for the execution of the deed, and was
then canceled. If the deed was intended as a mortgage, the mort-
gagee would have a right of action to foreclose the mortgage; but
if he had brought such an action, the answer that there was no
promise, either express or implied, on the part of the alleged mort-
gagor, to repay the purchase money, would have been a complete
bar. This case differs from Sears v. Dixon, 33 Cal. 326, in the im-
portant particular, that in that case the mortgagor covenanted to
repay the purchase money at a fixed time, and, under the name of
rent, to pay interest thereon at a stipulated rate. And the court
also found that the parties intended to execute a mortgage; but
in this case the court found that the parties intended the deed to be,
in fact, as it was in form, an absolute conveyance.

* * * * . ‘* 3 *

Judgment affirmed.26

26 To the same effect, Goodman v. Grierson, 2 Ball. & B. (Ireland)
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Mr. Justice Temple dissented; Mr. Justice Sprague did not ex-
press an opinion.

Story, J., in FLace v. MaxN, 2 Sumner 486 (U. S. C. C, 1837) :
Did, then, the transaction between the Richardsons and Walker and
Fisher create mortgage in the premises? Some things are, to my
mind, exceedingly clear. In the first place, the deed to Walker and
Fisher, and the bond by them to Luther Richardson, are to be
treated as part of one and the same transaction. They were, in
my judgment, executed at the same time; and if not, at all events
they were intended to be contemporaneous in their object and opera-
tion. Neither was to be of any force or validity without the other.
The bond must have the same precise effect and construction, as
if it were inserted in the body of the deed. If, by being so in-
serted, a mortgage could be created, it was equally created by its
being in a separate instrument. In the next place, no consideration
whatsoever was paid by Walker and Fisher to Luther or Prentiss
Richardson, on account of the deed, at the time of the execution
of it, or has been at any time since. It is true, that there is the
consideration of the thousand dollars stated in the deed; but it
was purely nominal. No person pretends, that that sum, or any
other sum was in fact paid, or intended to be paid. If this were
the whole case, the deed would be merely voluntary; and the
question of a conditional purchase could never arise; for to con-
stitute a conditional purchase, there must be a sale for a valuable
consideration between the parties, with a right of repurchase. A
mere gift would not raise the question; and, indeed, there is no
pretense in the present case to say, that any gift was intended.

What, then, was the real consideration between the parties? To
me it appears plain, that there was an agreement by Walker and
Fisher, at the request and for the benefit of Luther Richardson, to
pav off forthwith the incumbrance of Bennett on the premises, and
thereby to save the equity of redemption from being totally extin-
guished. On the part of Richardson, there was an agreement to
convey the premises to Walker and Fisher, to secure the payment
of this advance and all other advances made by them towards the
extinguishment of the antecedent mortgages and all expenditures in
improvements with a right reserved to Richardson of reconveyance
upon his repayment thereof within five years. This was the basis
of the papers actually executed; and the whole transaction would

274; Hawke v. Milliken, 12 Grant Ch. (Canada) 236; Conway v. Alexan-
der, 7 Cranch (U. S.) 218; Burgett v. Oshorne, 172 I1l. 227, And see Page
v. Foster, 7 N. H. 392, wherc the court stated a like doctrine upon a case
where the transaction was in the form of a legal mortgage.

A mortgage may be made by A to B to secure a debt of C to B with-
out any personal liability on the part of A. Spear v. Ward, 20 Cal. 659;
Bartlett v. Bartlett, 4 Allen (Mass.) 440; Metz v. Todd, 36 Mich. 473;
Heath v. Van Cott, 9 Wis. 516.
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otherwise be without any just aim or object. Bennett’s title to the
premises would become in a few days absolute, unless he was re-
deemed. Richardson was, notoriously, unable to redeem from his
own funds, and that inability constituted the ground of the appli-
cation to Walker and Fisher. It would have been the idlest of
forms, and the most useless of contrivances, to shift the title from
Prentiss Richardson to Walker and Fisher, if it was the design of
all parties, that it should perish in the space of twelve days, without
any attempt of redemption. The very nature of the transaction
demonstrates to my mind that the redemption of Bennett by Walker
and Fisher was the sine qua non of the whole arrangement. If
there could be the slightest doubt upon this head from reading the
testimony of Walker and Fisher, it would be entirely removed by
the other evidence, and by admitted facts. Bemis says, that about
the time the papers were finished, Bennett passed in the street, and
was called in; and Walker and Fisher requested Bemis to ask
Bennett to appoint a time, when they should meet him at Billerica,
and pay him the money. He did so; and Bennett appointed the
time. And on the day so appointed, Walker and Fisher, and Rich-
ardson, and Bemis met at Billerica, and the money was paid by
Walker and Fisher, and the deed was accordingly executed to them
by Bennett. This is as pregnant and conclusive a proof of the
real nature of the transaction, as can be desired.

Upon this posture of the case, what ground is there to say that
there was a conditional sale of the premises to Walker and Fisher?
They paid nothing to Luther Richardson for any transfer of his
right to them.  They simply paid, at his request, a subsisting debt
due from him to Bennett, and took a transfer from Bennett of his
interest in the premises. Beyond this they paid nothing; and upon
the reimbursement of this and all other advances, on account of the
premises, within five years, the premises were to be restored to
Richardson. It was in truth but the transfer of a debt from one
creditor to another, with the assent of the debtor, expanding the
equity to redeem the estate pledged for it from a few days to five
years.

It has been said, that the true test, whether the conveyance in
this case was a mortgage or not, is to ascertain, whether it was a
security for the payment of any money or not. I agree to that; and
indeed, in all cases the true test, whether a mortgage or not, is, to
ascertain, whether the conveyance is a security for the performance
or non-performance of any act or thing. If the transaction re-
solve itself into a security, whatever may be its form, it is in
equity a mortgage. If it be not a security then it may be a con-
ditional or an absolute purchase.

It is said, that here there was no loan made, or intended to be
made, by Walker and Fisher to Richardson; and that they refused
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to make any loan. There is no magic in words. It is true, that
they refused to make a loan to him in money. But they did not
refuse to pay for him the amount due to Bennett, and to take the
premises as their security for reimbursement within five years.

It is said, that there is no covenant on the part of Richardson
to repay the money paid, which should be paid by Walker and
Fisher to discharge the incumbrances on the premises. But that
is by no means necessary in order to constitute a mortgage, or
to make the grantor liable for the money. The absence of such a
covenant may, in some cases, where the transaction assumes the
form of a conditional sale, be important to ascertain, whether the
transaction be a mortgage or not; but of itself it is not decisive.
The true question is, whether there is still a debt subsisting be-
tween the parties capable of being enforced in any way, in rem or
in personam.2”™ The doctrine is entirely well settled; and for this
purpose it is sufficient to refer to Floyer v. Lavington (1 P. Will.
R. 270, 271,) King v. King (3 P. Will. R. 360,) Longuet v. Scawen
(1 Ves. R. 406,) Mellor v. Lees (2 Atk. R. 496,) Goodman v.
Grierson (2 Ball & Beat. R. 278,) and Conway’s Ex’rs. v. Alex-
ander (7 Cranch R. 237,) out of many cases. Now, it seems to
me clear, upon admitted principles of law, that, upon the pay-
ment of the money due to Bennett by Walker and Fisher, Rich-
ardson became their debtor for that amount, as it was paid at his
request, and for his benefit. It is a common principle, that if A,
at the rcquest of B, pays a debt due by him to C, A may recover
the amount in assumpsit for money paid to his use, or for money
lent and accommodated. In my judgment, that is the very case at
bar.28

27 “] do not appreciate the force of the argument, that because the
notes were given up, the debt was extinguished. For the purpose of regu-
lating the amount to be paid on the redemption the debt was to be kept
on foot, and the amount is specified in the agreement. It is not essential
that the personal remedy against the mortgagor should be preserved.
There is a debt quoad the redemption, but not in respect to the personal
remedy.” Denio, V. C,, in Holmes v. Grant, 8 Paige (N. Y.) 243, 251.
The decision of the Vice-Chancellor that the transactions in that case
amounted to a mortgage was reversed by the Chancellor, who said, inter
alia, “If the consideration paid is about the fair cash value of the property,
the fact that there was no contract for the re-payment of the purchase
money and interest which was binding upon the person making the con-
veyance, so as to make his general right to redeem as a mortgagor, and
the corresponding right of the grantee to recover back his money instead
of keeping the land, mutual and reciprocal, is a strong circumstance in
favor of construing the contract to be a conditional sale and not a
mortgage.”

28 Cf. Campbell v. Dearborn, 109 Mass. 130, holding that an advance
of money by the grantee to the grantor created a debt upon an implied
assumpsit,

In King v. King, 3 P, Wms. 358, it was said, “Every mortgage implies
a loan, and every loan implies a debt; and though there were no covenant
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If it should be asked, why no personal obligation was given by
Richardson, on this occasion, to pay the money, it might be answered,
that the whole circumstances of the present case show an extreme
looseness in the transaction of business between the parties; and
considering, that much of it was done by the advice and with the
assistance of counsel, it is not very creditable to the skill and dili-
gence of the profession. The negotiations between Flagg and
Mann and Richardson evince a most obstinate carelessness in the
draft and execution of important instruments, leaving much to
personal confidence, and the imperfect recollections of the parties,
as well as that of the witnesses. And there is no ground for sur-
prise in finding the same laxity pervade the arrangements of Rich-
ardson with Walker and Fisher. But the satisfactory answer is,
that Richardson was poor and embarrassed, and Walker and Fisher
relied on the premises for a full indemnity and satisfaction of all
their advances, believing that Richardson would never be able to

or bond, yet the personal estate of the borrower of course remains liable
to pay off the mortgage.” See also, Brown v. Dewey, 1 Sandf. Ch. (N.
Y.) 56, 73.

“A mortgage of real property does not imply a covenant for the pay-
ment of the sum intended to be secured; and where such covenant is not
expressed in the mortgage, or a bond or other separate instrument to
secure such payment has not been given, the remedies of the mortgagee
are confined to the property mentioned in the mortgage.” 4 Consol. Laws
of N. Y. (1909) Chap. 50 § 249. This statute is copied in several states,

“The counsel for plaintiff urges that the statute only applies to cases
where the action is based upon the mortgage, but has no bearing where
it is prosecuted upon the original undertaking. If this rule is allowed to
obtain, it is difficult to see what point is gained by the statute. In every
case where a mortgage is given to secure a loan or other debt, if the
mortgage does not become the sole security, and the mortgagee may have
a personal judgment, as well as the mortgage security, he gains precisely
the same end that he would if permitted to recover upon an implied cove-
nant in the mortgage. * * * It is hardly necessary to enumerate the
many instances in which statutes have been passed avoiding the assump-
tion of liabilities by parol, where they formerly existed, as they are fa-
miliar., We think this act is of the same character, and that when a party
takes security upon land by mortgage for a debt or other liability, without
a covenant to pay, and takes no bond or other separate instrument to se-
cure such payment, he is confined to the land mentioned in the mortgage.”
Flandrau, J., in Van Brunt v. Mismer, 8 Minn. 232 (Gil. 202).

“The statute seems to be aimed against sustaining an action for a debt
secured by mortgage merely by the production of the mortgage, when it
contains no express covenant to pay the debt. It sets out with the dec-
laration that no mortgage shall be construed as implying a covenant, etc.,
and what follows seems to be intended to carry out that principle. That
a personal action can be maintained for a mortgage debt when proved by
competent evidence, whether in writing or by parol, can not be ques-
tioned.” Wheeler, J.,, in Demond v. Crary, 9 Fed. 750, 752.

See also, Gaylord v. Knapp, 15 Hun (N. Y.) 87.

It is common practice, even when the mortgage is collateral to a note
or bond, to insert in the mortgage a covenant to pay the debt.

7
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redeem. They were indifferent about the personal obligation, as
they possessed an adequate fund in their own hands.

MATTHEWS v. SHEEHAN.

Court oF ApreEALS OF NEw YORK, 1877.
69 N. Y. 585.

Earr, J.  In December, 1869, an arrangement was made between
the plaintiff's testator, O’Keefe, and the defendant, whereby
O’Keefe was to procure a policy of insurance on his life from the
Phoenix Life Insurance Company, and assign it to the defendant,
who was to pay the premiums and have the benefit of the policy,
with the understanding that, if at any time O’Keefe desired to re-
deem the policy, he could do so by paying the premiums advanced
by defendant, with the interest thereon. In pursuance of this ar-
rangement, O’Keefe procured the company to issue a policy on
his life, which was immediately assigned to the defendant by an
assignment absolute in form, and he paid all the premiums to the
time of O'Keefe's death in 1874. Before that time, O’Keefe, for
the purpose of redeeming the policy, offered to pay the defendant
the amount advanced by him for premiums, and defendant refused
to take the money. After the death of O’Keefe, the defendant re-
ceived from the issurance company the amount insured, and re-
tained the same, refusing, upon plaintiff’s demand, to pay any
portion thereof to her. This action was brought to recover the
sum received by the defendant, less the amount for which he held
the policy as security. Upon the trial, the facts above stated ap-
pearing, and there being no conflicting evidence, the court directed
a verdict for the plaintiff.

The verdict was properly directed. Upon the undisputed evi-
dence, OO’Keefe had the option to treat the policy as a security for
the premiums paid by the defendant, and to redeem the same. While
O’Keefe was not bound to redeem, or personally liable for the
money advanced by the defendant, there was sufficient considera-
tion for the arrangement made. O’Keefe submitted to examina-
tion, procured his life to be insured, and assigned the policy to the
defendant in consideration that the defendant would pay the prem-
iums, and give him the option to redeem. The substance and legal
cflect of the transaction was to make the defendant a mortgagee
of the policy to secure him for the premiums paid, and he could
not claim an absolute title thereto, except upon O’Keefe’s failure
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to exercise his option to redeem. This was not simply an agree-
ment by the defendant to sell to O’Keefe, upon payment by him of
the amount of the premiums advanced with interest, a policy ab-
solutely belonging to the defendant, an agreement void under the
statute of frauds; because there was no writing or part payment.
It was an agreement that the defendant might take and hold the
policy as security and the right to redeem attended the policy into
the defendant’s hands, and at all times affected his title. Such an
agreement may be shown by parol, although the assignment be
absolute in form. (Hodge v. The T. M. and T. Fire Ins. Co., 8
N. Y., 416; Despard v. Walbridge, 15 N. Y., 374; Horn v. Keteltas,
46 N. Y., 605; Hope v. Balou, 58 N. Y., 380.) :

It matters not that O’Keefe did not absolutely promise to pay the
amount which defendant should advance for the premiums. To
constitute a valid mortgage, it is not essential that the mortgagee
should have any other remedy but that upon his mortgage. This
is recognized by the Revised Statutes in reference to real estate
mortgages (1 R. S. 739), which provide that when there shall
be no express covenant in the mortgage for the payment of the
money received, and no bond or other separate instrument to se-
cure such payment, the remedies of the mortgagee shall be con-
fined to the lands mentioned in the mortgage. In all cases the
remedy of the mortgagee may by the agreement of the parties be
confined to the mortgage.

It is sometimes difficult to determine whether a transaction con-
stitutes a mortgage or an absolute sale and a conditional resale;
and whether it shall be construed to be one or the other depends
upon the intention of the parties as evidenced by the instrument
executed, and all the circumstances of the case. No general rule
upon the subject can be laid down which will govern all cases, al-
though it is said that the fact that there was no debt which could
be personally enforced is a strong, but not an absolute controlling
circumstance, that the transaction was not a mortgage, but a sale
and a conditional resale. In all doubtful cases a contract will be
construed to be a mortgage rather than a conditional sale, because
in the case of a mortgage the mortgagor, although he has not
strictly complied with the terms of the mortgage, still has his right
of redemption; while in the case of a conditional sale, without
strict compliance, the rights of the conditional purchaser are for-
feited. (Longuet v. Scawen, 1 Ves. Sen., 402; Glover v. Payn, 19
Wend., 578; Conway’s Exrs. v. Alexander, 7 Cranch, 218; Edring-
ton v. Harper, 3 J. J. Marshall, 354; Floyer v. Lavington, 1 P.
Wms., 268; Chapman’s Admin’x. v. Turner, 1 Colls. R., 280;
Wharf v. Howell, 5 Binney, 499.) In Floyer v. Lavington, it is
said: “As to the objection that here was no covenant for the
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payment of the principal or interest, that was not material; the
same not being necessary for the making of a mortgage, nor yet
necessary, that the right should be mutual, viz: for the mortgagee
to compel the payment as well as for the mortgagor to compel a
redemption; since such conveyance as in the present case, though
without any covenant or bond for the payment of the money, would
yet be plainly a mortgage.” In Brown v. Dewey (1 Sandf. Chy.
R., 56), it was held that “‘the absence of the personal liability of the
grantor to repay the money is not a conclusive test in deciding
whether the conveyance is absolute or is intended as a security.”
In Holmes v. Grant (8 Paige, 243, 257), Denio, V. C,, says:
“It is not eSsential that the personal remedy against the mortgagor
should be preserved. There is a debt quoad the redemption, but
not in respect to the personal remedy.” In Flagg v. Mann (14
Pick., 467), Putnam, J., says: “There was no collateral undertak-
ing on the part of Luther (the grantor) to pay the money which
Walker and Fisher (grantees) should advance in the five years;
so there was no mutuality. And this fact, though not conclusive,
is to be taken into consideration in ascertaining whether the trans-
action was a mortgage or a sale, with a contract for a repurchase
upon strict terms.” (See also Rice v. Rice, 4 Pick, 349.) In
Kerr v. Gilmore (6 Watts, 405), Kennedy, J., says: “The want of
a personal security for the repayment of the money has, taken in
connection with other circumstances, been regarded as tending to
show that a defeasible purchase and not a mortgage was intended,
but this circumstance alone has never been held sufficient to pre-
vent a redemption.” Again, “that the mortgagee should have a
remedy against the person of the mortgagor also, in order to make
the conveyance a mortgage, is more than I can assent to.”

In Brown v. Dewey, (2 Barb., 28), the Supreme Court had under
review the decision of the Vice Chancellor, whose opinion is re-
ported 1 Sandf. Chy. R., 56, and his decree was reversed, not upon
the law but upon the facts. The court was very much influenced
by the consideration that to hold the contract there to be a mort-
gage, would render it void for usury. Harris, J., says: “Although
it is true that courts of equity lean strongly in favor of the right
of redemption, and for this reason in doubtful cases contracts of
this description have frequently been construed as mortgages rather
than conditional sales, yet when the aid of the court is sought, not
to establish a right of redemption, but to have a conveyance de-
clared a mortgage for the purpose of avoiding it on the ground of
usury, the reason why in doubtful cases the court should incline to
hold the conveyance to be a mortgage seems to fail. On the con-
trary, it seems to me that before giving to a transaction a construc-
tion which should have the effect to create a forfeiture of the se-
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curity, a court of equity ought to be well satisfied that such con-
struction does no violence to the intention of the parties themselves.
It is the right of redemption in favor of which the court leans in
doubtful cases, and not the right to have the security avoided on
the ground of usury.” He further says: *I do not say that either
of these circumstances (among them being the one that the grantee
could not enforce payment of the money against the grantor per-
sonally) 1s to be regarded as a decisive test upon the question
whether a transaction, doubtful in its character, is to be regarded
as a mortgage or a conditional sale. On the contrary, I admit that
neither adequacy of price nor the want of an obligation to repay the
money, nor even both circumstances combined, are to be held as
conclusive evidence that a conditional sale and not a mortgage was
intended. Doth, however, are important circumstances in determin-
ing the question.” In Horn v. Ketaltas (supra), Allen, J., says
that the circumstances that there was no agreement to pay the
money secured, is one entitled to considerable weight in determin-
ing whether a convevance was intended as a mortgage, but that
it is only one of the circumstances to be considered and not conclu-
sive; and Ch. J. Marshall, in Conway’s Exrs., v. Alexander (7
Cranch, 218), says: “The want of a covenant to repay the money
1s not complete evidence that a conditional sale was intended, but
is a circumstance of no inconsiderable importance.”

It is clear therefore both upon principal and authority that the
circumstances that O’Keefe was not personally obligated to pay to
the defendant the amount of the premiums which he should ad-
vance is not absolutely controlling upon the question whether here
was a mortgage or a sale and a conditional resale. It is an im-
portant circumstance in such cases and in the conflict of evidence
not unfrequently a controlling one. There are many cases, some
of which are cited by the learned counsel for the appellant, in
which it has been held to be not as matter of law conclusive, but
as matter of fact decisive. If we should hold this to be a case of
conditional resale, and that the consequence follows which has
been so learnedly argued on behalf of the defendant that the
agreement is void under the statute of frauds, the intention of the
parties would be defeated.” This is therefore a case where the court
should learn to hold the transaction to constitute a mortgage, thus
giving what was clearlv intended, the right of redemption.

There was nothing said about a re-purchase or a re-sale, or a re-
assignment, but the right to redeem was expressly stipulated. The
language used shows that the parties intended that the policy should
be held as security for the premiums paid. Such a construction is
at least as admissible as any other, and hence the court did not err
in directing a verdict for the plaintiff.
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I have treated the transaction as a mortgage, but it is unimportant
to determine whether it was a mortgage or a pledge, as the same
course of reasoning would apply and the same consequences would
follow, whether it was one or the other.

The judgment must therefore be affirmed.

All concur.

Judgment affirmed.2?
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