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PREPFACE

The following collection of cases anrl other authorities on the
Law of Admiralty requires prefatory comment in at least two par-

ticulars.

In the Tirst place, the collection is incomplete. It has been
necessary to keep within rather definite limits of space. Within
those limits it has seemed better to develop selected topics some-
what fully, leaving out others altogether, rather than to spread
the collectirn out over as much of the field as one would like to
include. In the result, the subjects of jurisdiction, the maritime
lien, and the reception and modification cf the maritime law have
been treated at length. Average, salvage, insurance, collision,
affreightment contracts, limited liability, the Harter Act, and
other interesting and important topics have not been treated at all.
It is planned to publish cases on additional townics in the substan-
tive maritime law if the undertaking seems warranted after ex-

perience with the present collection.

In the second place, the collection is tentative. There are
no footnotes and such materials as are usually thus included must
be supplied by the instructor. The cases are so arranged that the
order may be changed, new cases inserted, or o0ld cases omitted
without preparing new stencils for the rest of the book. It is
planned to meke revisions frequently. There is a special signifi-
cance, therefore, in the somewhat platitudinous remark that criti-
cisms and suggestions will be greatly appreciated.

E. D. D.

Ann Arbor
June 21, 1924.
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The Steamboat New York v. Rea -- 1

The Steamboat New rork, her Tackle, Aprarel, ¢Ce, 'homas C.
Durant, Charles W. Durant, and Septimus Lathrop, Claimants and
Appellants, v. Isaac P. Rea, Owner of the Brig Sarah Johanna.

Supreme Court of the United States, 1855.
18 Howard 225.

Mr. Justice Nelson delivered the opinion of the court.

This is an appeal in admiralty from a decree of the circult
court of the United States for the southern district of New York.

'The libel was filed by the owner of the Brig Sarah Johanna
against the steamboat, for a collision in the harbor of the city
of New Yorke The brig was lying at anchor in the North River, off
pier No. 6, nearer to the Jersey than the New York shore, hexr bow
heading up the river, there being at the time a strong ebb-tide,
and wind heavy from the northwest. The collision occurred bec.wxeen
four and five o'clock in the morning of the 4th of November, 1850, -
the river at this place being filled with vessels at anchor in the
vicinity of the brig. The morning considerably dark.

The steamboat was passing down the North River to get round to
her berth in the East River. She had in tow eleven heavily loaded
barges and canal boats, the first tier being three abreast on each
side of her, the other boats astern, towed by lines attached to this
first tler. The steamer, with the tows, occupied a breadth of some
three hundred feet, and from three hundred and fifty to four hundred
feet in length, her bows projecting some sixty feet ahead of the -
tows. She entered thlis taicket of vessels, at anchor in the river,
at a rate of speed from eight to ten miles an hour, and, as we have
seen, with a strong ebb-tide and heavy northwest wind; and, while
passing through them, the centre tow-boat of the tier on the star-
board side struck the bow of the brig, smashing her timbers, cut-
water, and bowsprit, and otherwise dolng great damage to the vessel.

The captain of the steamboat admits that he saw the brig from
three to five hundred feet off before the collision, but, as he
could not stop his boat in legss than within ten or fifteen of her
lengths, the collision was inevitable. He admits, also, that it
would have required all ner power to nave stopred within that disg-
tance, as it would have depended upon the way the tow-boats were
managed. The rear tows were not so fastened, he observes, as to
prevent thelr swinging, and could not have teen. He gave orders
instantly, on discerning the brig, to starboard the helm, and passed
the same order to the tow-boats. This was undoubtedly the proper
order at the time, under the circumstances, but with the rate of
speed of the steamer, and encumbered ss she was with her tows, it
was unavailing.

629



The Steamboat New York v. Rea =- 2

Upon this statement of the facts in the cacge, it is manifest
the steamer was grossly in fault in entering this crowd of vessels
at anchor in the harbor, at the rate of speed with which she was
moving, especially in the night time. A collision with some of them
thus lying in her trail was the natural, if not inevitable, result.
Lying at anchor, they were disabled from adopting any measure to get
out of her way, and encumbered as she was with tows, she was not in
a condition to adopt any prompt and effective manoeuvre to avoid
the danger. The continuance of the speed, therefore, under the cir-
cumstances of wind and tide, and encumbrance and €embarrassment of
the tows, was the grossest carelessness and neglect of duty, with-
out the semblance of excuse. Indeed, the term carelessness hardly
expresses the degree of fault; under the circumstances, it secems
almost to have been wilful, or what, in degree, should be regarded
as equally criminal. |

The steamboat was also in fault in not having a look-out at
the time, properly stationed. The captain admits that no person
was stationed on the deck as a look-ocut. He claims to have been
on that duty himself, although he stood upon the upper deck, some
fifteen feet above the water, and sixty fezt from the bow of the

steamer, and was at the time engeged Iin giving directions for the
management of her and her tcws.

Vle have had occasion frequently to lay down the rule, that it
is the duty of steamboats traversing waters where sailing vessels
are often met with, to have a trustworthy and constant look-out,
stationed at a part of the weasel best adapted for that purpose,
and whose whole business was to discern vessels shead, or spproach-
ing, 80 as to give the earlliest notice to those 1n charge of the
navigation of the vessel; and that the omission, in case of a col-
lision, would be prima facie eviaence of fault on the part of the
steamer. 12 How. 489; 10 lb. 585.

It 1s insisted, however, on tne part of the steamboat, that the
brig was also in fault, in not showing a light while lying at anchor.
We have looked carefully into the evidence on this branch of the
case, and are satisfled that the clear weight of it is in favor of
the libellants, and that a proper light was kept constantly in the
fore-rigging, some seventeen feet above the deck.

Agaln, it is claimed that, admitting the brig had a light suf-
ficient, within the requirements of the admiralty rule, still, she
was in fault in not showing a light, in conformity with the statutes
of New York, which recuired it should be suspended 1in the rigging,

at least twenty feet above deck. 1 Rev. Stats. p. 685, 8§ 12; also
Sess. Laws, 1839, p. 322.

This is a rule of navigatlion prescribed by the laws of New York,
and 18 doubtless binding upon her own courts, but cannot regulate
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The Steamboat New York v. Rea =~ 3

the decisions of the federal courts, administering the general ad-
miralty law. They can be governed only by the principles peculilar
to that system, as generally recognized in maritime countries, modi-
fied by acts of congress indenendently of local legislation. The
Johanna was a foreign ship, engaged in the general commerce of the
country, not in the purely internal trade of a State. The Bark
Chusan, 2 Story, 456.

We agree, an exception to this general principle is, the rege-
ulation of steamboats and other water-craft 1n the ports and harbors

of the States, which is required for the accommodation and safety
of vessels resorting thither in the pursults of business and com-
mcrce. JThese are police regulations ir aid and furtherance of com-
merce, enacted by the local authorities, who have a knowledge of

the wants of the locality, and a deep interest in properly providing
for them.

'e are satisfied, the decree of the court velow is right, and
should be affirmed.

[The dissenting opinion of lr. Justice Daniel is omitted;]
625



Ex parte McNiel -~ 1

Ex parte uicNiel.
Supreme Court of the United States, 1871.
13 Wallace 236.

Mr. Justice Swayne stated the rase and delivered the opinion
of the court.

Alexander Banter filed his libel in the District Court above
named against the owners of the bark Maggie McNiel, wherein 1t was
set forth that the libellant was a pilot of the port of New York,
duly licensed under the laws of the State of New York, to pillot
vessels by way of Hellgate, and that the resvrondents were the owners
of the bark; that on the 27th day of February, 1870, the libellant,
at a polnt on Long Island Sound, tendered his services and offered
to the master of the bark to pllot her by way of Hellgate to the
port of New York, and notwithstanding that the livellant was the
yirst pilot so offering his services they were refused: that the
bark was a registered vessel foreign to the port of New York, and
drew more than thirteen feet of water, so that there became due to
the libellant by reason of the premises the sum of twenty-three
dollars; that payment has been demanded and refused, and that the
premigses are within the adamiralty anc maritime jurisdiction of the
Unlited States and of the court to which the 1ibel was addressed.

Process was 1ssued accerding to the prayer of the libel, and
the respondents not being found the vessel was attached. Alexander
McNiel intervened as claimant and answered the libel. The answer
denies that the action is founded upon a contract civil and maritime.
It admits that the bark was sailing under a register, and alleges
that she was towed through Hellgate by a steam-tug, which had on
board a duly licensed pilot, and that the master of the bark paid
for the service. It ingsists that the cause of action set forth in
the 1ibel is not enforcecable by the District Court and not within
its jurisdiction. Testimony was taken, the cause proceeded to heal-
ing, and the court gave judzment for the amount claimed by the
libellant. The respondent applies for a writ of prohibition to
rc3train the District Court from enforcing the judgment.

The grounds relied upon are:
(1) That the District Court has no Jurisdaiction of the cause
o1 acttion stated in the libel.

(2) That no lien existed on the vessel enforceable in a court
of admiralty.

The statute of the State upon which the 1ibel was founded is
entitled "An act concerning the Pilots of the Channel of the East
River, commonly called lellgate, passed April 15th, 1847, as amended
March 12th, 1860, lisrch 14th, 1865, April 16th, 1868, and April 5th,

1371." It is a carefully digested system of reguletions, covering
625



Ex parte Mciliel -- 2

the whole subject of pilotage, and was designed to secure the ap-
pointment of qualified persons and to insure as far as possible the
faithful performance of their duties. All appointments are required
to be made upon the recommendation of the bcard of wardens of the
port of New York to the governor, the nomination by him to the |
senate of the State of the persons so recommended, and their confir-
mation by that body. Apprentices are required to serve three years,
+to be examined twice during the last year by the board of wardens,
and to serve two years afterwards as deputies before they can be
appointed pilots. The seventh section of the act provides that a
pilot who shall first tender his services may demand from the magter
of any vessel of one hundred tons burden and upwards, navigatin
Hellgate, to whom the tender was made and by whom it was refused,
half-pilotage, the amount to be ascertained according to the rules

prescribed by the act. . . .

There is nothing new in provisions of the same character with
the one here under consideration. They have obtained from an early
period and are to be found in the laws of most commercial states.
The obligation on the captain to take a pilot, or be responsible
for the damages that might ensue, was prescribed in the Roman Law.
Digest, Book 19, tit. 2, Edict of Ulpian, 1, 110; in the Laws of
Oleron, I, 232; in the Consulate 42 Mare, 11, 250; and in the Mari-
time Law of Denmark, III, 262 (Pardessus). The Hangeatic ordinances,
about 1457, required the captain to take a pilot under the penalty
of a mark of gold. The maritime law of Sweden, about 1500, imposed
a penalty for refusing a piiot of 150 thalers, one-third to go to
the informer, one-third to the pilot who offered, and the residuve
to poor mariners. By the maritime code of the Pays Bas the captain
was reguired to take a pilot under a penalty of 50 reals, and to be
responsible for any loss to the vessel. By the maritime law of
France, ordinance of Louis the XIV, 1681, corpcral punishment was
imposed for refusing to take a pilot, and the vessel was to pay
50 1ivres, to be applied to the use of the marine hospital and to
repair damages from stranding. In England (3 George I, ch. 13),

if a vessel were piloted by any but a licensed pilot, a penalty of
20 was to be collected for the use of superannuated pilots, or the
widows of pilots. In the United States, provisions, more or less
stringent, requiring the payment of a2 sum when no pilot is taken,
are to be found in the statutes of ten of the States. The earliest
of these gstatutes is that of Massachuaetts of 1783, and the latest,
to which our attention has been called, the statvte of New York here

under consideration. « « o

[In an omitted part of the opinion, the court considered and
disapproved of the objection that the New York pllotage statute was
an unconstitutional regulation of interstate and foreign commerce. |

The other objections taken to the judgment relate to the juris-
diction of the court. It is said there is no jurisdiction in ad-

miralty to maintain a libel for a penalty. It was not a penalty
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Ex parte McNilel -- 2

that was recovered. There was a tender of services upon which the
lJaw raised an implied promise to pay the amount specified in the
statute. Commonwealth v. Ricketson, S5 Metcalf, 419; Steamship Co.

ve Joliffe, 2 Wallace, 450; Cooley v. The Board of Wardens, 12
Howard, 312. Courts of admiralty have undoubted jurisdiction of all
marine contracts and torts. The Belfast, 7 Wallace, 624; Ins. Co.

v. Dunham, 11 Id. 29. That contracts relating to pilotage are with-
in the sphere of the admiralty jurisdiction has not been controvertesd
by the counsel for the petitioner. The question is not an open one
in this court. Hobart et al. v. Drogan et al,, 10 Peters, 120.

It 1s urged further that a State law could not give jurisdic-
tion to the District Court. That is true. A State law cannot give
jurisdiction to any Federal court; but that is not a question in
this case. A State law may give a substantlal right of such a
character that where there is no impediment arising from the resi-
dence of the parties, the right may be enforced in the proper Federal
tribunal whether it be a court of equity, of admiralty, or of common
law. The statute in such cases does not confer the jurisdiction.
That exigts already, and it is invoked to give effect to the right
by applying the appropriate remedy. This principle may be laid down
as axiomatic in our Naticnal jurisprudence. A party forfeits nothing
by going into a Federal tribunal. Jurisdiction having attached, his
case 1s tried there upon the same principles, and its determination
ls governed by the same considerations, as if it had been brought
in the proper State tribunal of the same locality. Robinson v.
Campbell, 3 Wheaton, 223; United States v. Knight, 14 Peters, 315;
Steamboat Orlcons ve. Phoetus, 11 Id. 184; Thompson v. Phillips, 1
Baldwin, 272, 204; Lorman v. Clarke, 2 McLean, 588; Ex parte Biddle,
2 Mason, 472; Johnston v. Vandyke, 6 McLean, 423; Prescott v. Nevers,
4 Mason, 327; Clark v. Sohier, 1 Woodbury & Minott, 368. In no
class of cases has the appilcation of this principle been sustained
by this court niore frequently than in those of admiralty and mari-
time jurisdiction. The St. Lawrence, 1 Black, 522; The General
Smith, 4 Wheator, 438; Peyroux v. Howard, 7 Pecters, 324: Rules of
Practice i1n Admiralty, established by this court, Nos. 12 and 92.

Application for writ denied and petition dismissed.
625



The Lottawanna -- 1

The Lottawanna.
Supreme Court of the United States, 1874.
21 Wallace 588.

Appeal in Admiralty from the Circuit Court for the District
of Louisiana.

The case was thus:

In the year 1819 this court, in The General Smith, 4 Wheaton,
443, decided (as the profession has generally understood), that in
respect to repairs or necessaries furnished to a ship in the port
or State to which she belongs, no lien is implied unless it is recog-
nized by the municipal law of the State; declaring the rule herein
to be different from that where the repairs or necessaries are
furnished to a foreign ship; in which case it was admitted that the
maritime law of the United States glves the party a lien on the
ship itself for his security.

In view of this decision most or all of the States enacted
laws giving a lien for the protection of material-men in such cases.

In the year 1833, in the case of The Planter, reported under
the name of Peyroux v. Howard, 7 Peters, 324, the converse of the
rule in The General Smith was laid down, and process against a vessel

in her home port was used and supported, the State law giving a lien
in the case.

In 1844, this court, acting in pursuance of acts of Congress
which authorized it to adopt rules of practice in the courts of the
United States in causes of admiralty and maritime jurisdiction, Acts
of May 8th, 1792 (1 Stat. at Large 275), and of August 234, 1842
(5 Id. 516), (and adhering to the practice declared as proper in the
cases mentioned), adopted the following rule of practice:

"Rule XII.

"In all suits by materlal-men for supplies, repairs, or other
necesgssaries for a foreign ship, or for a ship in a foreign port, the
libellant may proceed against the ship and freight in rem, or against
the master and owner alone in personam; and the like proceeding in
rem shall apply to cases of domestic ships, where by the local law

a lien is given to material-men for supplies, repairs, and other
necessaries.”

On the 1st of May, 1859, a new twelfth rule was adopted as a
substitute for the one above givzn. It was thus:

625
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"In all suits by material-men, for suprlies or repairs, or other
necessaries for a foreign ship, or for a ship in a forelgn port, the
libellant may proceed against the ship or freight in rem, or against
the master or owner alone in personam. And the like proceedings in

personam, but not in rem, shall apply in cases of domestic ships
for supplies, repairs, or other necessaries."

The reasons for the substitution of this latter rule for the
former one are stated by Taney, C. J., in the case of The Steamer
St. Lawrence, 1 Black, 529, to have been that in some cases the
State laws giving llens, and the constructions put on them by State
courts, were found not to harmonize with the principles and rules

of the maritime code, and embarrassed the Federal courts in applying
them.

In this state of things, William Doyle and another filed a
libel in the District Court of the United States for the District
of Loulsiana, above mentioned, on the 10th day of June, 1871{
against the steamer Lottawanna, of New Orleans, for mariners wages.
The vessel being =clzed, libels of intervention were afterwards
filed by various parties, some for mariners' wages, some for salvage
services, some for supplies, materials, and repairs furnished in the
port of New Orleans, for the use of the steamer. On the 20th day of
June, 1871, Catharine Rodd, administratrix, together with several
commércial firms of the city of New Orleans, filed a libel of inter-
vention by which they set up a mortgage on the vessel, given to
them by the owner, on the 20th of May, 1871, end duly recorded in
the custom-house on the 2234 of May, to secure the payment of various
promissory notes of the same date, giver to said libellants by the
sald owner, and amounting to more than $14,000.

The steamer, up to the 16th of May, had been engaged 1n the
river trade on the Mississippi and Red Rivers between New Orleans
and Jefferson, in Texas, and was laid up for repairs at New Orleans
on that day. Most of the claims for wages and supplies arose before
the date of the mortgage, although some arose afterwards. The
steamer was sold for $7500, and, after deducting expenses of sale,
costs, salvage and wages Of niariners (which were admitted to have
preference), there remained a surplus of $4644.42, which the District
Court, by a decree rendered February 26th, 1872, and signed on the
13t of March following, decreed to be paid Pro rata to the mortgage
creditors, to the exclusion of the claims for repairs and supplies.

On the 6th of May, 1872, about two months after the decree was

finally rendered, this court Promulgated yet a third twelfth rule
in admiralty. It was in these words:

"In all suits by material-men for supplies or repairs or other
necessaries, the libellant may proceed against the ship and freight
in rem, or against the master or owner alone in personam.”
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Th@ Lottavanina -~ o

In this state of things, or the 3d of June, 1872, the above-
mentioned decree of the District Court was reversed by the Circuilt
Court, on appeal, and the surplus was decreed to be pald pro rata
to the claimants for repairs and supplies, to the exclusion of the
mortgage creditors; the amount not being sufficient to pay either
class of creditors in full. From the latter decree an appeal was
taken to this court.

The principal question presented by the appeal, therefore, was
whether the furnishing to a vessel on her credit, at her home port,
needful repairs and supplies crented a maritime lien. If it diqd,
such lien would take precedence of a mortgage given for the payment
of money generally, and the decree must be affirmed. 1If it 4did not,
the decree was to be reversed, unless the appelless could sustain
themselves on some other ground. . « .

(The remailnder of the statement of facts and the arguments of
counsel are omitted.]

Mr. Justice Bradley delivered the opinion of the court.

The principal questions raised 1in this case were decided by
tnis court adversely to the lien more than fifty years ago in the
case of The General Smith, reported in 4 Wheaton, 438, and thac
decision has ever since been adhered to, except occasionally in some
of the District Courts, A solemn judgment relied on so long by the
commercial community as a rule of property and the law of the land,
ought not to be overruled except for very cogent reasons. If, how-
ever, in the progress of investigation, and with the new lights that
have been thrown upon the whole subject of maritime law and admiral-
ty Jjurlisdiction, a more rational view of the question demands an
adverse ruling in order to preserve harmony and logical consistency
in the general system, the court might, perhaps, if no evil conse-
quences of a glaring character were lilkkely to ensue, feel constrained
to adopt it. But 1f no such necessity exists, we ought not to permit
any conslderation of mere expediency or love of scientific complete-
ness, to draw us into a substential change of the received law. The
adalitional security which has been extended to bills of sale and
mort%ages on shlips and vessels since the passage of the act for re-
cording them in the custom-house; and the confidence with which
purchasers and mortgagees have invested money therein under the ex-
isting course of decisions on this subject, have placed a large

amount of property at undue hazard, 1f those decisions may lightly,
or without grave cause, be disturbed.

Tne ground on which we are asked to overrule the judgment in
the case of The General Smith is, that by the general maritime law,
those who furnish necessary materials, repairs, and supplies to a
vessel, upon her credit, have a lien on such a vessel therefor, as
well when furnished in her home port as when furnished in a foreign
igrg,lind that the courts of admiralty are bound to give effect to

a en.
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The Lottawanna -~ 4

The proposition assumes that the general maritime law governs
this case, and 1s vinding on the courts of the United Statles.

But it is hardly necessary to argue that the maritime law is
only so far operative as law in any country as it is adopted by the
laws and usages of that country. In this respect it 1s like inter-
national law or the laws of war, which have the effect of law in
no country any further than they are accepted and received as such;
or, like the case of the civil law, vhich formas the basis of most
Furopean laws, but which has the force of law in each state only s0
far as 1t 1s adopted therein, and with such modifications as are
deemed expedient. The adoption ol the conmron law by the several
States of this Union also presents an analcgous case. It is the
bagis of all the State laws; but is modified as each sees fit.
Perhaps the maritime law is more uniformly followcd by commercial
nations than the civil and common laws are by those who use them.
But, like those laws, however fixed, definite, and beneficial the
theoretical code of maritime law may be, it can have only so {ar the
effect of law in any country as it is permitted to have. But the
actual maritime law can hardly be said to have a fixed and definite
form as to all the subjects which may be embraced within its scope.
thilst 1t 1is true that the great mass of muritime law is the same
in all commercial countiries, yet, in €ach country, peculiarities
exist elther as to soume of the rules, or in the mode of enforcing
them. Especially is this the case on the outside boundaries of
the law, where it couomes in contact with, or shades off into the
local or municipal jaw of tliz particular country and affects only
its own merchants or peopie in their relations to each other. Vhere-
as, 1n matters affecting the stranger or foreigner, the commonly re-
ceived law of the whole comreircial world 1s more assiduously ob-
served - a8, in jusvice, it should bc. No one doubts that every
nation may adopt itg own maritime code. France may adopt one;
Enrgland another; the United States &« third; still, the convenience
of the commercial world, bouand together, as it is, by mutual rela-
tions of trade and intercourse, demands that, in 2ll essential things
wnerein those relations bring them in contact, there should be a
uniform law foundz2d on natural reason and justice. Hence the adon-
tion by all commercial nations (our own included) of the general
maritime law as tne basis and groundwork of all their maritime regu-
lations. But no nation regards itsclf as precluded from making
ocCaslional modifications suited to its locality and the genius of
1ts own people and institutions, especially in matters that are of
merely local and municipal consequence and do not affect other
nations. It will be found, therefore, that the maritime codes of
France, England, Sweden, and other countries, are not one and the
same 1in every particular; but that vhilst there ig a general cor-
respondence between them arising from the fact that each adopts the
essentlal principles, aund the grcat mass Of the general maritime
law, as the basis of its syscem, there are Varylng shades of differ-
ence corresponding to the respective territories, climate, and
gealus of the reople of eacn country respectively. FEach state
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adopts the maritime law, noct as a code having any independent or
inherent force, proprio vigore, but as its own law, with such modi-
fications and qualificaticus as it sees fit. Thus adopted and thus
qualified ia each case, if ©=2ccmes the maritime law of the particu-
lar nation that adopts it. And without such voluntary adoption it
would not be law. aAnd thus it happens, that, from the general prac-
tice of commercial nations in making the same general law the basis
and groundwork of their respective maritime systems, the great masuy
of maritime law which is thus received by these nations in common,
comes to be the common maritime law of the world.

This account of the maritime law, if correct, plainly shows
that in particular matters, especially such as approach a merely
municipal character, the received maritime law may differ in differ-
ent countries without affecting the general integrity of the system
as a harmonious whole. The government of one country may be willing
to give to 1ts citizens, who supply a ship with provisions at her
home port where the owner himself resides, a lien on the ship;
whilst that of another country may take a contrary view as to the
expediency of such a rule. The difference between them in a matter
that concerns only their own citizens, in each case, cannot seriouse

ly affect the harmony and consistency of the common maritime law
which each adopts and observes.

This view of the subject does not in the slightest degree de-
tract from the proper authority ar.d respect due to that venerable
law of the sea, which has bzen the subject of such high encomiums
from the ablest jurists of a)l countries; it merely places it upon
the just and logical grounds upon which 1t is accepted, and with

proper qualifications, received with the binding force of law in
all countries.

The proposition, therefore, that by the general maritime law
a lien is given Lncases of the kind now under consideration, does
not advance the argument a single step, unlegs it be shown to be in
accordnace with the maritime law as accepted and received in the
United States. It certainly has not been the maritime law of
England for more than two centuries past; and whether it is the
maritime law of this country depends wpon questions which are not
ancwered by simply turning to the ordinary European treatises on
maritime law, or the codes or ordinances of any particular country.

That we have a maritime law of our own, operative throughout
the United States, cannot be doubted. The general) system or mari-
time law which was faprtiiar to the lawyers and statesmen of the
country when the Constitution was adopted, was most certainly in-
ternnded and referred to when it was declured in that instrument tnat
the judicial powsr of the United States shall exterd "to all cases
of admiralty and maritime jurisdiction." But by what criterion aie
we to ascercain the precise iimits of the law thus adopted? The
Constitution does not define it. It does not declare whether it
was intended to embrace the entire maritime law as exvounded in the
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treatises, or only the limited and restricted system which was re-
ceived in England, or lastly, such modification of both of these as
was accepted and recognized as law in this country. Nor does the
constitution attempt to draw the boundary line between maritime

law and local law; nor does it lay down any criterion for ascer-
taining that boundary. It assumes that the meaning of the phrase
"admiralty and maritime jurisdiction” is well understood. It treats
this matter as it does the cognate ones of common law and equity,
wiien 1t speaks of "cases in law and equity'", or of "suits at common

law", without defining those terms, assuming them to be known and
understood.

One thing, however, is unquestionable; the Constitution must
have referred to a system of law coextensive with, and operating
uniformly in, the whole country. It certainly could not have been
tne intention to place the rules and limits of maritime law under
the disposal and regulation of the several States, as that would
have defeated the uniformity and consistency at which the Constitu-
tion aimed on all subjects of a commercial character affecting the
intercourse of the States with each other or with foreign states.

The question 1is discussed with great felicity and judgment by
Cnief Justice Taney, delivering the opinion of the court in the
case of The St. Lawrence, 1 Black 526, 527, where he says: '"Judiecial
power, in all cases of admiralty and maritime jurisdiction, 1is
delegated by the Constitution to the Federal government in gencral
terms, and courts of this character had then been established in
all commercial and maritime nations, differing, however, materially
in different countries in the powers and duties confided to them;
the extent of the jurisdiction conferred depending very much upon
the character of the government in which they were created; and
this circumstance, with the general terms of the grant, rendered it
difficult to define the exact limits of 1its power in the United
States. This difficulty was increased by the complex character of
our government, where separate and distinct specified powers of
sovereignty are exercised by the United States and a State indepen-
dently of each other within the same territorial limits. And the
reports of the decisions of the court will show that the subject
has often been before it, and carefully considered, without being
able to fix with precision its definite boundaries; but certainly
no State law can enlarge it, nor can an act of Congress or rule of
court make it broader than the judiclial power may determine to be
its true limits. And this boundary is to be ascertained by a reason-
able and just construction of the words used in the Constitution,
taken in connection with the whole instrument, and the purposes

for which admiralty and maritime jurisdiction was granted to the
Federal government.'

Guided by these sound principles, this court has felt itself
at liberty to recognize the admiralty jurisdiction as extending to
localities and subjects which, by the Jjealousy of the common law,
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were prohibited to it in England, but which fajirly belong to it on
every ground of reason when applied to the peculiar circumstances
of this country, with its extended territories, its inland seas, and

its navigable rivers, especially as the narrow restrictions of the

English law had never prevailed on this side of the Atlantlic, even
in colonial times.

The question as to the true limits of maritime law and admiral-
ty jurisdiction is undoubtedly, as Chief Justice Taney intimates,
exclusively a judicial question, and no State law or act of Congress
can make it broader, or (it may be added) narrower, than the ju-
dicial power may determine those limits to be. But what the law
is within those limits, assuming the general maritime law to be
the basis of the system, depends on what has been recelved as law

in the maritime usages of this country, and on such legislation
a8 may have been competent to afrect it.

To ascertain, therefore, what the maritime law of this country
is, it is not enough to read the French, German, Italian, and other
foreign works on the subject, or the codes which they have framed;
but we must have regard to our own legal history, constitution,
legislation, usages, and adjudications as well. The decisions of
this court illustrative of these sources, and giving construction
to the laws and Constitution are esgspecially to be considered; and

when these fail us, we must resort to the principles by which they
have been governed.

But we must always remember that the court c¢cannot make the
law, it can only declare it. If within its proper scope, any
change 1s desired in its rules, other than those of procedure, it
must be made by the leglslative department. It cannot be supposed
that the framers of the Constitution contemplated that the law
should forever remain unalterable. Congress undoubtedly has au-
thority under the commercial power, if no other, to introcuce such
changes as are likely to be needed. The scope of the maritime law,
and that of commercial regulation are not coterminous, it is true,
but the latter embraces much the largest portion of ground covered
by the former. 1Under it Congress has regulated the registry, en-
rolment, license, and nationality of ships and vessels:; the method
of recording bills of sale and mortgages thereon; the rights and
duties of seamen; the limitations of the responsibility of ship-
owneryg for the negligence and misconduct of their captains and crews;
and many other things of a character truly maritime. And with re-
gard to the question now under consideration, namely, the rights of
material-men in reference to supplies and repairs furnished to a
vessel in her home port, there does not seem to be any great reason
to doubt that Congress might adopt a uniform rule for the whole
country, though, of course, this will be a matter for consideration
should the question ever be directly presented for adjudication. .. .
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Be this, however, as it may, and whether the power of Congress
is or is not sufficient to amend the law on this subject (if amend-
ment is desirable), this court is bound to declare the law as it
now stands. And according to the maritime law as accepted and re-
ceived in this country, we feel bound to declare that no such lien
exists as is claimed by the appellees in this case. The adjudica-
tions in this court before referred to, which it is unnecessary to
review, are conclusive on the subject; and we see no sufficient

ground for disturbing them.
This disposes of the principal question in the case.

But it is alleged by the appellees that by the law of Louisiana
they have a privilege for thelr claims, giving them a lien on the
vessel and her proceeds; and that the court was bound to enforce
this lien in their behalf, though not strictly a neritime lien.

On examining the record, however, it appears that the appellees
never caused their lien (if they had one) to be recorded according
to the requirements of the State law. By the one hundred and twenty-
third article of the constitution of Louisiana, adopted in 1869, it
is declared that no "mortgage or privilege shall hereafter affect
third parties, unless recorded in the parish where the property to
be affected is situated." And an act of the legislature, passed
since that time, adopts the very terms of the constitutional provi-
sion. And a further act provides that if the privilege be not in
writing, the facts on which it is based must be stated in an affada-
vit, which must be recorded. Revised Civil Code, Articles 3273,
3274, 3093. None of these requisites having been performed, no lien
can be claimed under the State law.

But if there were any doubt on this subject, the case of the
appellees is met by another difficulty. The admiralty rule of 1859, .
which precluded the District Courts from entertaining proceedings
in rem against domestic ships for supplies, repairs, Or other neces-
garies, was in force until May 6th, 1872, when the new rule was
promulgated. Now, this case was commenced in the District Court a
year previous to this, and final judgment in the District Court was
rendered two months previous. It is true that the judgment of the
Circuit Court, on appeal, was not rendered until the 34 day of June,
1872; but if the new rule had at that time been brought to the atten-
tion of the court, it could hardly have been applied to the case in
its then position. All the proceedings had been based and shaped
upon other grounds and theories, and not upon the existence of that
rule. It would not have been just to the other parties to apply to

them a rule which was not in existence when they were carrying on
the litigation.

As to the recent change in the admiralty rule referred to, it
1s sufficient to say, that it was simply intended to remove all ob-
structions and embarrassments in the way of ingtituting proceedings
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in rem in all cases where liens exist by law, and not to create any
new lien, which, of course, this court could not do in any event,
gince a lien is a right of property, and not a mere matter of pro-

cedure.

Had the lien been perfected, and had the rule not stood in the
way, the principles that have heretofore governed the practice of
the Distict Courts exercising admiralty jurisdiction, and which
have been repeatedly sanctioned by this court, would undoubtedly
have authorized the material-men to flle a libel against the vessel
or its proceeds. The General Smith, 4 Wheaton, 438; Peyroux ve.
Howard, 7 Peters, 324; The Orleans v. Phoebusg, 11 Id. 175; The St.
Lawrence, 1 Black, 522. It seems to be settled in our jurisprudence
that so long as Congress does not interpose to regulate the subject,
the rights of material-men furnishing necessaries to a vessel in
her home port may be regulated in each State by State legislation.
State laws, it is true, cannot exclude the contract for furnishing
such necessaries from the domain of admiralty jurisdiction, for it
is a maritime contract, and they cannot alter the limits of that
jurisdiction; nor can they confer it upon the State courts so as
to enable them to proceed in rem for the enforcement of liens
created by such State laws, for it 1s exclusively conferred upon
the District Courts of the United States. ‘They can only authorize
the enforcement thereof by common-law remedies, or such remedies
a3 are equivalent thereto. But the District Courts of the United
States having jurisdiction of the contract as a maritime one, may
enforce liens given for its security, even when created by the State
lawgs. Cases supra. The practice may be somewhat anomalous, but
it has existed from the origin cf the government, and, perhaps, was
originally superinduced by the fact that prior to the adoption of
the Constitution, liens of thisg sort c¢created by State laws had been
enforced by the State courts of admiralty; and as those courts were
imnediately succeeded by the District Courts of the United States,
and in several instances the judge of the State court was trans-
ferred to the District Court, it was natural, in the infancy of
Federal legislation on commercial subjects, for the latter courts
to entertain jurlisdiction over the same classes of cases, in every
respect as the State courts had done, without due regard to the new
relations which the States had assumed towards the maritime law
and admiralty jurisdiction. For sxample, in 1784, the legislature
of Pennsylvania passed a law allowing persons concerned in building,
repairing, fitting out, and furnishing vessels for a voyage, to
sue 1in admiralty, as mariners sue for wages. Two cases, those of
Ine Collier, and The Enterprise, arising under this law, and coming
before the admiralty court of Pennsylvania, are reportéd in Judge
Hopkinson's works. Volume 3, pp. 131, 171. No doubt other cases
of the same kind occurred in the courts of other States.

But, whatever may have been the origin of the practice, and
whether or not it was based on the soundest principles, it became
firmly settled, and it is now too late to question its validity.
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It is true that the inconveniences arising from the often
intricate and conflicting State laws creating such liens, induced
thig court in December Term, 1858, to abrogate that portiomn of the
twelfth admiralty rule of 1844 which allowed proceedings in rem
against domestic ships for repairs and supplies furnished in the
home port, and to allow proceedings 1in personam only in such cases.
But we have now restored the rule of 1844, or, rather, we have made
it general in its terms, giving to material-men in all cases their
option to proceed either in rem or in personam. Of coOurse this
modification of the rule cannot avail where no lien exists; but
where one does exist, no matter by what law, it removes all obstacles
to a proceeding in rem, if credit is given to the vessel.

It would undoubtedly be far more satisfactory to have a uni-
form law regulating such liens, but until such a law be adopted
(supposing Congress to have the power) the authority of the States
to legislate on the subject seems to be conceded by the uniform
course of decisions.

Indeed, there is quite an extensive field of border legislation
on commercial subjects (generally local in character) which may be
regulated by State laws until Congress interposes, and thereby ex-
cludes further State legislation. Pillotage is one of the subjects
in this category. So far as Congress has interposed, its authority
is supreme and exclusive; but where it has not done so, the matter
is still left to the regulation of State laws. And yet this exer-
cise by the States of the power to regulate pilotage has not with-
drawn the subject, and, indeed, cannot withdraw it frcm the admiral-
ty jurisdiction of the District Courts. Cooley v. Port Wardens,

12 Howard, 299; Ex parte McNiel, 13 Wallace, 236. And, of course,
as before intimated, this jurisdiction of the State legislatures in
such cases is subject to be terminated at any time by Congress
assuming the control. In some cases this 18 not so desirable as in
others, but in the one under consideration, if Congress has the
power to intervene, it is greatly to be desired that it should do
so. It would be better to have the subject regulated by the general
maritime law of the country than by differing State laws. The evils
arising from conflicting lien laws pagssed by the several States are
forcibly set forth by Chief Justice Taney in the case of The St.
Lawrence, before cited. It may be added that the existence of
secret liens is not in accord with the spirit of our commercial
usages, and a uniform law by which the liens in question should be
required within a reasonable time to be placed on record in the
custom-house like mortgages, and otherwise properly regulated, would
be of great advantage to the business community.
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