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PREFACE

The following collection of cases and other authorities on i(ae

Law of Admiralty requires prefatory comment in at least two par-
ticulars.

J
l
1
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: In the first place, the collection is incomplete. It has beeéen

" necessary to keep within rather definite limits of space. Within

- those limits it has seemid better to develiop selected topics some-
what fully, leaving out others altogether, rather than to spread

the collection out over as much of the field as one would like to

include. In the result, the subjects of jurisdiction, the maritime

lien, and the reception and modification of the maritime law have

been treated at length. Average, salvage, insurance, collision,

.affrei%htment contracts, limited liability, the Harter Act, and

- other interesting and important topics have not been treated at all.

- It is planned to publish cases on additional teopics in the substan-

- tive maritime law if the undertaking seems warranted after ex-

- perience with the present collection.

In the second place, the collection is tentative. There are

'no footnotes and such materials as are usually thus included must

be supplied by the instructor. The cases are so arranged that the

~order may be changed, new cases inserted, or old cases omitted

without preparing new stencils for the rest of the book. It is

~planned to make revisions frequently. There is a special signifi-

|

[ 5

- cance, therefore, in the somewhat platitudinous remark that criti-

cisms and suggestions will be greatly appreciated.

E' Dl D‘

Ann Arbor
June 21, 1924.
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THE MARITIME LAW.

Chapter IV

The Maritime Lien.
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The Maritime Law.



Chapter IV.

The Maritime Lien.



Section 1.
The Nature of the Maritime Lien.



Benedict =~ -1

Benedict, The American Admiralty.
Fourth Edition, 1910, Sec. 132.

A ship is, of necessity, a wanderer. She vislts places wher~
her cowners are not known, or are inaccessible. The master is not
usually of sufficient pecuniary ability to respond to the demands
of the voyage, and he 13 the fully authorized agent of the owners.
These and other kinarcd characteristics of maritime commerce have
established the necessity of making the ship herself security, in
many cases, to those who have demands against the master or owners.
The contracts and the torts of the master and owners give, there-
fore, in numerous cases. a lien upon the vessel herself. All these
are maritime liens, whether created by actual hypothecation, by
implication, or by operation of law.
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The Bold Buccleugn -- 1
The bold Buccleugh.

Judicial Committee of the Privy Council of Great Britain, 1881l.

7 Moore's Privy Council Cases 267.

This appeal originated in a cause of damage, clvil ard mari-
time, promoted by the Respondents, the owners of the barque
"i1lliam", against the steam-ship, the "Bold Buceleugh', by reasor.

of a collisiorn between these vesgsels.

The "Bolc Buccleugh' belonged to the Edinburgh and Duncee
Steam Packet Company, trading between Leith and fhingston-upon-Hull,
ia Yorkshire, the partners of which Company were all resident in .
Scotland. The collision took place in the river number, on the
14th of December, 1843, when the barque '"William" was run down bv

the "Bold Buccleugh', and totally lost. ‘

On the 19th of the same month, an action for damage was entere.
in the High Court of AdmiraltyinEngland. on behalf of the Respon-
dents (who were domiciled and resided in England), the owners of th-
barque "William", againat the "'Bold Buccleugih' and the partners of
the zdinourgh and Dundee Steam Company, and a warra:nt of arrest was
extracted and forwarded to Kull to be executed; buvt the “Bold
sduccleugh" had left that port for Leith, bzfore the arrival of the
warrant, anc consequei:tly could .10t be arrested. The ocwners of the
"illiam" then applied to the owners of the "Bold Buccleugh" to give
bail to the action, which they declined to do, and the "Bold
Buccleugh,, still continuing out of the jurisdiction of the Admiral-
ty Cowrt, and within the jurisdiction of the Scotch Courts, the
owners of the "William", on the 30th of January, 1849, commenced
a sult against the owners of the YBold Buccleugh"”, in the Court of
Segsion in Scotland, and the steamer was forthwith arrested in Leit-
harbour; but on bail being given to answer the action in that Court.
she was released. By a bill of sale, dated the 26th of June, 1849,
the owners of the "Bold Buccleugh' sold her absolutely to the
Aprellant for £4,800, without notice to him of any unsatisfied clai
arising out of the damage done to the "William", or any suit pendir
in regard thereto, in the Court of Session in Scotland: but in
August following, the vessel having returned to Hull, was again
arrested by virtue of a warrant, under seal of the High Court of
sdmiralty, and a fresh action commenced in that Court, instruction:

being sent to Scotland for the immediate abandonment of the suit i
the Court of Session. An appearance under protest was entered by

the Appellant, and an Act on Petition, brought in on his behalf,

disclaiming the jurisdiction of the Court o Adrniiralty to entertai:
the second suit. . . .

Part of the gstatement of the case and the arguments of counse
are omitted.
625



The Bold Buccleugh ~-- 2

Sir John Jervis: There were two cuestions in this case: First,
the effect of the pendency of another proceeding in Scotland for the
game cause of action. Secondly, the liabllity of the vessel by a
nroceeding in rem after a bona flde sale, without notice.

It is manifest that these two defences are of a totally dif-
ferent nature; the first being a declinatvory plea properly the sub-
ject of a protest; and the second, an absolute bar. Generally, it
s incoavenient to depart from the settled rules of procedure, and
to raise such questions differing in degree by the same defence;
but as the Court below did rnot object to this course, we merely
notice it to observe, that we do not approve of such a proceeding:
and pass on to deliver our cpinion upon the two points raised.

Upon the first point we have not, from the commencement of the
discussion, entertained any doubt; but we desired the second ques-
tion to be re-argued, because it was of great general importance,
and because we were unable to find any authorities besriang directly
uwpon it; and some of the cases to which we were referred, were
apparently conflicting with each other.

The course which was taken upon the second argument, makes it
convenient To digpose of the second question in the irst instance.

It is admitted that the Court of Admiralty has jurisdiction in
a case of collislion by a proceeding in rem against the ship itself;
but 1t is sald that the arrest of the vessel 18 only a means of
compelling the appearance of the owners; that the damage confers no
lien upon the ship, anid that the owners having appeared, the ques-
tion 1s to be determined according to the interests of tlie party
litigant, without reference to the original liability of the vessel
causing the wrong. For these propositions, dicta have been referred
to, which are entitled to great respect, out which, upon considera-
tion, will be found not to support the propositions for which Shey
were cited. 1In The Johann Friederich (1 W. Rob. 37), Dr. Lushingto,
13 reported to have said that proceedings in rem in the Court of
Admiralty were analogous to those by foreign attachment in the
Courts of the City of London. r'or the purpose for which that allu-
slon was made, viz., the liability of the property of foreigners
to be arrested by process out of the Court of admiralty and the
Courts of the City of London, the two proceedings may be analogous:
but in other respects they are altogether differenrt. The foreiyr
attachment 1s founded upon a plaint against the principal debtor,
and must be returned nlhil before any step can be taken against
the garnishee; the proceeding in rem, whether for wages, salvage,
collision, or on bottomry, goes against the ship i: the first in-
stance. In the former case, the proceedings are in personam, in
the latter, they are in rem: The attachment, like a Common Law
distringas, is merely for the purpose of compelling an appaarance:
and 1f the Defendant appears within a year and a day, even after
judgment and executicn against thg garnishee, and puts in bail, the
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The Bold Buccleugh =~ O

attachment is at an end. If the owners do not appear to the warran.
arresting the ship, the proceedings go on without reference to theil:
default, and the decree is confined exclusively to the vessel.

llany other distinctions will be found upon reference to the notes
<0 Turbill's case (1 Wms. Saund. 67, me 1). It 1s not correct,
therefore, to say, that the proceeding in rem is in all respects
analogous to the proceeding bty foreign attachment, and that the
former is merely to comp2l an appearance, because the latter 1is
undoubtedly for that purpose only.

In all proceedings in rem, whatever be the foundation of the
jurisdiction, the warrant is the same, and the proceedings are con-
ducted in the same form, ana there 1s no reason for saying that a
different rule is to prevail, where the foundation of the jurisdic-

tion is a collision, from that which is admitted to be the practice.
when the suit 1s instituted for salvage, or the recovery of wages
against the ship.

But it is further said, that the damage confers no lien upon
the ship, and a dictum of Dr. Lushington, in the case of The Volant
(1 W. Rob. 387), is cited as an authority for this proposition.

By reference to a contemporaneous report of the same case (1 Notes
of Cases, 508), it seems doubtful whether the learned Judge did
use the expression attributed to him by Dr. W. Robinson. If he
did, the expression is certalnly linaccurate, and being a dictum
merely, not necessary for the decision of that case, cannot be
taken as a binding authority.

A maritime lien does not include or require possession. The
word is used in iMaritime Law not in the strict legal sense in which
we understand it in Ccuvrts of Conmon Law, in which case there could
be no lien where there was no possession, actual or constructive;
but to express, as 1f by analogy, the nature of claims which neithe:r
presuppose nor originate in possession. This was well understood
in the Civil Law, by which there might be a pledge with possessiorn,
and a hypothecatlon without possession, and by which in either casc
the right travelled with the thing into whosesoever possession it
came. Having its origin in this rule of the Civil Law, a maritime
lien is well defined by Lord Tenterden, to mean a claim or privile-
upon a thing to be carried into effect by legal process; and Mr.
Justice Story (1 Sumner, 78) explains that process to be a proceed
ing in rem, and adds, that wherever a lien or claim is given upon
the thing, ‘then the Admiralty enforces 1t by a proceeding in rem,
and indeed is the only Court competent to enforce it. A maritime
lien is the foundation of the proceeding in rem, a process to make
perfect a right inchoate from the moment the lien attaches; and
whilst it must be admitted that where such a lien exists, a proceec
ing in rem may be had, it will be found to be equally true, that ir
all cases where a proceeding in rem is the proper course, there =a
maritime lien exists, which gives a privilege or claim upon the
thing, to be carried into effect gy legal vrocess. This claim ox
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The Bold Buccleugh =- 4

privilege travels with the thing, into whosesoever possession it
may come. It is inchoate from the moment the c¢laim or privilege
attaches, and when carried into effect by legal process, by a
proceeding in rem, relates back to the period when it first attacl..
ed. This gimple rule, which, in our opinion, must govern this cas:..
and which is deduced from the Civil Law, cannot be better illus-
trated than by reference to the circumstances of The Aline, referr¢
to in the argument, and decicded in conformity with this rule,
though apparently upon other grounds. In that case, there was a
bottomry bond before and after the collision, and the Court held,
that the ¢laim for damage in a proceeding in rem, must be preferred
to the first bond-holder, but was not entitled against the second
bond-holder to the increased value of the vessel by reason of re-
palrs effected at his cost. The Interest of the first bond-holder
taking effect from the preriod when his lien attached, he was, 8o

to speak, a part owner in interest at the date of the collision, and
the ship in whichh he and others were Iinterested was liable to its
value at that date for the injury done, without reference to his
claim. SO by the collision the interest of the clalimant attached,
and dating from that event, the ship in whicl he was interested
having bheen repaired, was nut in bottomry by the magster acting for
all parties, and he would be bound by that transactio:n.

This rule, which is simple and intelligible, is, in our opin-
ion applicable to all cases. It is not necessary to say that the
lien is indelible, and may not be lost by negligence or delay where
the rights of third parties may be comnpromised; but where reasonabls
diligence is used, and the proceedings are had in good faith, the

lien may be enforced, into whosescever possession the thing may
come.

The remeining point mav be Adisposed of in a few words. The
pleadings show that the proceedings in Scotland were commenced by
process against the persons of the Delendants, and that the selzurec
of the vessel was collateral to that proceeding, for the mere
purpose of securing the debt. We have alre=zdy explained that, in
our Jjudgment, a prcceeding in rem differs from ovs in personam, and
1t follows, that the twoc suits being in their nature different, tte
pendency of the one cannot be pleaded in suspension of the other.

For these reasons, w2 are of opinion, that the judgment of th
Court below must be effirmed, with costs.
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The Gazelle -- 1

The Gazelle.

District Court of the United States, District of Massachugetts,
1858.

Sprague 378.

Sprague, Je This is a libel for wages, by two seamen, against
a small British vessel, belonging to Cornwallis, 1n the Province of
Nova Scotia. The suit is prosecuted with the approbation of the
British consul at Boston, and 1s resisted by the claimants, pur-
chasers under a sheriff's sale. On the sixth day of November, 1857
these libellants ghipped at Cornwallis, for a voyage from that plscc
to Boston, and back:; one of them, Clark, as nate, for 319 per month.
and the other, Murphy, as seaman, for {15 per month. Under this
contract the vessel arrived at Boston, on the seventh day of Decems-
her last; and on the eighth of the same month, she was a¥rested by
a sheriff, by virtue of a process from a State court, sued out by
a creditor of the owners of the vessel. This proceeding is called
an attachment on mesne process. 7Those not conversant with the
local law of Masgsachusetts, are often micled by the use of the word
"attachment". The object is not to compel an appearsance by the de-
fendant; but the property of the debtor is taken by the sheriff,
and neld by him, as security for the payment of any judgment which
the plaintiff may recover. A judgment was recoverad by the credito:
in the State court, and execution issued thereon; and on_the 30th
day of Januvary lasgt, the shcriff sold the vessel at auction, by
virtue of that execution, and she was immediatelv afterwards delivenr
ed to the purchasers. Thils libel was filed o~ the 23d_of December,
185%4 and on the same day, a warrant was issued for t he arrest of
the vegsel. The marshel attempted to execute this process, hut
found the sheriff in pcssession, claiming to hold her under the writ
of attachment from the State court; and as he refused to permit the

marshal to enter upon tne vessel, or to take her into his custody,
the latter desisted from the attempt. In that statc of the case, I

refused to proceed to exercise jurisdictlon over her. Whether the
sheriff could rightfully refuse to permit the mershal to take pos-
session, in order to enforce a paramount lien, and whether the
marshal could properly have proceeded to execute his precept, by
force, 1n the same manner as against uhlawful rcgistance by a pri-
vate individual, are grave questions, which I d¢ not now decide.
Whatever may have been the respective rights anr duties of the two
executive officers, the fact was, that the marshal had never had
possession, and returned his precept unexecuted, and this debarred
the court from proceeding futher. I could not exercise jurisdictio.
cver a vessel which was not, and had never been, ian the custody of
any officer of the court.

On the 27th day of January, 1850, on motion of the proctor fo.
thg 1libellant, another warrant to arrest the vessel vas issued,
which was duly executed on the 5th of February, before which time
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- the custody of the sheriff had ceased, he having delivered the
- vessel to the purchasers under the sheriff's sale.

Although the sheriff was permitted to hold possession of this

vessel, until he had sold her on execution, and had terminated his

- custody by a delivery to the purchaser, such sale and delivery diad
not divest or impair the lien of the libellants. The purchaser tock
the vessel cum onere. The sale hy the sheriff was by the common-lav
writ of fieri facias only. The prior attachment on mesne process
had only the effect of bringing the property within the reach of the
writ of execution, but gave no efficacy to the sale, which derived
all its force from the execution. In such a suit, no notice is give.
except to the debtor, and his rights alone are affected. It 18 a
suit in personam merely. It is in no respect a suit in rem. Neithe:
the writ of attachment, nor of execution, directed the officer to
take this vessel, or even named her, but they both ran agalinst the
debtor, and all his goods and chattels. Such a sale has none of the
characterigtics of an admiralty sale, upon process in rem, after
notice to all the world, to intervene for their rights or interests.
As soon, therefore, as the sheriff had delivered this vessel to the
purchaser, the marshal arrested her, to enforce the lien of these
libellants; and the purchaser being well advised by counsel, has not
contested the paramount right of the libellants to proceed against
the vessel, and to have her socld under a decree of this court, for
the payment of their claim. The only question now made is, as to
the amount which should be decreed to the respective libellants. Thec
voyage has been broken up by the fault of the owner, as hé permitted
the vessel to be sold for his debt. This was a violation of his con-

- tract with the libellants, for which they have a right to recover a
full indemnity. To constitute this indemmity, they are entitled to

- their wages, so long as they were properly attached to the vessel,
and thereafter, up to the time when, with reasonable diligence, they
may return to Cornwalllis, and their necessary expenses while remain-
1g here, and in so returiainge « « o

Decree for the libellant, Clark, for the s um of $102.18; and
for Murphy, the sum of $71.50, and costs. « . .

The vessel was sold by order of the court, and from the procee:
the amount of the decree was paid to the libellants, and the residv:

»25 paid over to the purchaser at the sheriff's sale, who intervene.
as clainaant.
625



The Cerro Gordo -- 1

The Cerro Gordo.

District Court of the United States, District of Connecticut,
18935.

54 Federal Reporter 391.

Townsend, District Judge. Libel in rem. There is no dispute
ags to the facts in this case. The libelants, with three other sea-
men, originally brought actions at law in the state court against
one Henry G. Chapman, then master of the schooner Cerro Gordo, and
owner of three eightha tnereof, for wages as seamen on board said
schooner. In said actions sald schooner was attached, judgment was
rendered in favor of plaintiffs, and the gald interest of said
Chapman was s0ld, under the execution, to the present claimant. Tnc
sale was made subject to certain claims, the only one among them
wvhich is of any importance in the consideration of this case being
a mortgage for $1,200, which was afterwards bought by this claimant.
He is now the sole owner of the schooner. The amount received by
libelants under the execution sale being insufficent to satisfy
their claims for wages, they now seek to recover the balance there-
of by a 1ibel in rem against the schooner.

The claimant contends that the libelants, by the sale under thtﬁ
execution, waived the right to again proceed against the vessel for
the same cause of action. Counsel for libelants claims that the
favor shown by courts of admiralty to the lien of seamen for wages
gives them a peculiar right to enforce such lien in this court, and
illugtrates his claim ty *the distinction between their lien and the
implied lien of the matz2rial man.

It is true that ceamen are treated as a privileged class, and
that, as their services are presumably necessary for the preserva-
tion of the res, their liens for wages are of the highest rank; and
the remedies allowed them for the enforcement of their claims "ough:
not to be abridged, except in cases 0of a clear, common understand-
ing to that effect." Judge Brown, in Ruasell v. Rackett, 46 Fed.
Rep. 20l. But I do not see how these facts can give them any
greater rights in the proceedings for the enforcemént of their lie:
A lien is a jus in re. Once acquired, whether by a seaman, or by
a material man, under a state statute, the admiralty will recognizo
and enforce 1it, subject only to the rules of priority adopted in
its courts. Henry, Adm. Jur. & Proc. pp. 197, 198; The Lottawanna,
21 Wall. 558; The Quiding Star, 18 Fed. Rep. 263: The William T.
Graves, l4 Blatchf. 189. The favor shown to the lien of the seaif
man does not affect the question of the nature or extent of hisa
remedy, but only that of priority of satisfaction.

But the effect of the prior attachment, judgment, and ssle on
execution presents a novel and difficult queation. It seems to be
settled that the mere fact that libelants had already brought suit
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in the state court for the same claim is no bar to this proceeding
in admiralty. The Highlander, 1 Spr. 510; The Brothers aApap, o4
Fed. Rep. 352; The Kalorama, 10 Wall. 218. If the two suits were
pending at the same time, that might be ground for a stay of pro-
ceedings. 7The Edith, 34 Fed. Rep. 927; The John and Mary, Swab.
473, It would seem from some of the cases that a sale by libelant.
under the former execution might have operated as a waiver of thei:
lien, provided they had thereby assumed to sell the entire vessel,
and all rights and interests therein. The Kalorama, supra; The
Mary Morgan, 28 Fed. Rep. 202. And it makes no difference whether
such conduct would operate as an estoppel. Under the doctrine of
admiralty, applicable to the enforcement of liens, the vendor at
the execution sale in such e case would be held to have lost hils
lien by laches. The Seminole, 42 Fed. Rep. 924; The Scow Bollvar,

OICOtt"478i

But the attachments and sale under the execution affected
only the part interest of the defendant therein. The attachments
could not interfere with the interest of the mortgagee, for they
were subsequent to it. Furthermore, the execution sale was made
expressly subject to this mortgage. The present claimant is not
only the purchaser of the execution debtor's interest, but he is
also the assignee of the mortgagee. Prior to his purchase of the
mortgage, the liens of these libelants had already become vested.
He therefore acquired the title of sald mortgagee, subject to said
liens (The Guiding Star, 18 Fed. Rep. 263;) and of course the pur-
chagse under the execution 4did not impair said liens in the absence
of laches, (The Gazelle, 1 Spr. 378; The Julia Ann, Id. 382; Crosby
v. The Lillie, 40 Fed. Rep. 368.) It does not appear that the
claimant has been in any way prejudiced by the action of libelantss
It does not appear that there have been any laches on their part.
The claim accrued between March 9 and April 7, 1892. The attach-
ment was made on said April 7, the execution sale was on May 10,
and the libel was filed on June 15, 1892. Nor does it appear that
they made any misrepresentations, or failed to make any representa-
tions which it was their duty to make. Crosby v. The Lillie, 42
Fed. Rep. 238. They were not called upon to speak at the execution
sale, for they assumed to sell only the interest of Chapman in the
vessel. Thelr present claim is not inconsistent with a waiver, by

such sale, of all rights to said interest. Crosby v. The Lillie,
40 Fede. Rbp- J68.

Furthermore, the purchaser of amortgage on a vessel, o¢r of
an interest in a vessel, on an execution liessuing out of a state
court, 1s presumed to know that such purchages are subject to all
existing liens. These libelants, by their execution sale, waived
only their right again to proceed against such portion of the
vegsel, or interest therein, as had been s0ld by them. It would
seem, therefore, that they might thereafter enforce their lien in
admiralty against the vessel, tosglge éxtent of the mortgage interes:
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therein, just as they might have done against the entire vessel in
the first Instance. 1In the latter case they would have been en-

titled, as agalnst the mortgage, to the whole of the fund arising
from a sale, by virtue of the priority of their lien. .

In an omitted part of the opinion the court examined the
contention that the lien had been waived and the cause of action
merged by the sult in the state court.

Let a decree enter for the amount of libelants! claims.
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The Amelig.

| ' ' * | .
;E Supreme Court of the United States, 1867.

6 Wallace 18.
Appeal from the Circuit Court for the District of Massachuset:s.

Fitz, of Boston, was owner of foods to the value of $8300,
shipped at Surinam on board the Amelle, a Dutch vessel owned in

- Amsterdam, and to be delivered to him in Boston. The vessel when
she left her port was apparently seaworthy and well provided, but
having been struck with lightning in the course of her voyage, and
encounterin% perils of the sea, was compelled to seek some harbor,
and with difficutly she made Port au Prince. She was here surveyed
by two masters of vessels appointed by the Dutch consul there.
These examined the outside of the vessel and found damage upon 1it,
which they reported. In an attempt to repair this, and after the
outlay of $800 or $1000, further damage, on removing part of the
cargo, was discovered. On this, a second survey was held. Upon
this new survey there were two masgsters of vessels, the head of the
shipyard at Port au Prince, the agent of the New York underwriters,
and Lloyd's agent. They reported the outside of the vessel injured
in the same manner that the first survey had reported, and reported
other considerable injuries besides (which they specified), and
recommended that new knees and planks should be put in, with other
repalrs, which they estimated would cost 10,000 Haytien dollars,
and take from twenty-five to thirty days. They said that permanent
repairs could not be made at Port au Prince, but that the repairs

- recommended would be sufficient to take the vessel to Boston.

In making these temporary repairs, one of the sides of the
vessel was uncovered, and the timbers of the vessel. which were the..
first made visible, were found to be broken on the larboard side.
The damage was of so serious a character that a third survey was
ordered by the Dutch consul. This third survey had upon it the
agent of the New York underwriters, Lloyd's agent, who were also

-~ on the second survey, and three masters of vessels. These last-

agpointed surveyors made a report, atating at length the damage
“which they were able to find; thelr belief that additional dsmage

"would be found when the vessel was further uncovercd; what the
vessel would requirc; that there were no docks, nor compstent ship-
carpenters, nor requisite timber or materials at Port au Prince;
and consequently that thay were compelled to come to the conclusion

that 1t would not be possible to make the necessary repairs in that
port in a proper manner. They further reported that 1if materials
could be obtained, the time taken would be not less than four months,
and would cost more than the vessel would be worth after the repalirs
were made. The surveyors, for this reason, advised that the voyage
should be broken up, the vessel sold for the interest of all cone
cerned, and the cargo transahippedﬁtg Boston.

2
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The vessel was accordingly put up at public auction, and, after
full notice, knocked down for %407 in gold, to ons Riviere, who
took possesslion. |

L

The surveys seemed to have been carefully made, the second one
having occupted two hours in the examination, and the third, or
last, half a day. The reports wcre full and particular.

After the purchase of the vessel by Riviére, he repaired her,
at a cost in gold of $1605.31, and sent her to Boston,

At the time that the master sold the vessel at Port au Prince,

‘he s0ld also a part of the cargo, the property, as already mention-

ed, of Fitz, for the proceeds of which ($2441) he never accounted.

On the arrival of the vessel at Boston, Fitz l1libelled her; as-
serting a lien and claiming damages for the non-delivery of the
cargo. The vassel having been sold by order of court, the purchaser
made repairs to the extent of about $143, toaek off her copper,
which he sold for $1157, and sent her to England with a full cargo.
She was forgy days on the passage; had a good deal of bad weather;
showed no symptoms of wealkness, and appeared stanch and strong.

On a claim made by Fitz to the ﬁroceeda of the vessel in the
Registry, $2138, the District Court dismissed the claim; and this

decree was affirmed in the Circult Court. The matter was now here
for review. . . &

[&he arguments of counsel are omitted.]
Mr. Justice Davis delivered the opinion of the court.

The principle of maritime law which governs this controversy
is too well settled for Aispute. Although the power of the master
to sell his ship in any case, without the express authority of the
owner, was formerly denled, yet 1t 1s now the received doctrine of
the courts in this couwtry as well as ir England, that the master
has the right to gsell in case of actual necessity. _

We are nct called upon to discuss the reasons for tl.e rule,
nor to cite authorities in its support, because it has repeatedly
received the sanction of this court. The Patapsco Ins. Co. Ve

Southgate, 5 Peters, 620; The Sarah Ann, 13 Id. 400: Post et al. v.
Jones et al., 19 Boward, 157.

From the very nature of the case (the court say), there must
be this implied authority of the master to sell. The injury to the
vessel may be so great and the necessity so urgent as to justify
a sale, and under such clircumstances, the master becomes the agentv
of all concerned, and is required to act for their benefit. Tne

sale of a ship becomes a necesaity within the meaning eof the come
mercial law, when nothing better can be done for the owner, or those

concerned in the adventure. If the master, on his part, has an
625
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' honest purpose to serve those who are interested in ship and cargc,

" and can clearly prove that the condition of his vessel required him

to sell, then he is justified. As the power is liable to abuse, it

must be exercised in the most perfect good falth, and it is the

- duty of courts and juries to watch vwith great care the conduct of
the master. In order to justify the sale, good falith in making it
and the necessity for it must both concur, and the purchaser, to
protect his title, must be able to show their concurrence. The

- question is not whether 1t is expedient to break up a voyage and

- sell the ship, but whether there was a legal necessity to do 1it.

~ If this can be shown, the master is justified; otherwise not. And
this necessity 18 a question of fact, to be determined in each case
by the circumstances in which the master is placed, and the perils
to which the property 1ls exposed.

If the master can within a reasonable time consult the owners,

he is required to do it, because they should have an opportunity
to decide whether in their Jjudgment a sale i3 necessary. And he

- gshould never sell, when in port with a disabled ship, without first
calling to his aid disinterested persons of skill and experience,
who are competont to advise, after a full survey of the vessel and
her injuries, whether she had better be repaired or sold. And
although his authority to sell does not depend on their recommenda-
tion, yet, 1f they advise a sale, and he acts on their advice, he
is in a condition to furnish the court or jury reviewing the pro-
ceedings, strong evidence ln justification of his conduct.

The facts of this case bring it within these well-settled
principles of maritime law, and clearly show that the master was
justified in terminating his voyage and selling his ship. . .

It is insisted, even if the circumstances were such as to
justify the sale and pass a valid title to the vendze, he, never-
theless, took the title subject to all existing liens. If this
position were sound, it would materlally affect the interests of
commerce; for, as exligencies are constantly arising, requiring the
master to terminate the voya%e as hopeless, and se%l the property
in his charge for the highest price he can get, would any man of
common prudence buy a ship sold under such circumstances, if he
took the title encumbered with secret liens, about which, in the
freatmajority of cases, he could not have the opportunity of learn-

ng anything? The ground on which the right to sell rests is, that
in case of disaster, the master, from necessity, becomes the agent
of all the parties in interest, and is bound to do the best for

them that he can, in the condition in which he is placed, ang,
therefore, has the power to dispose of the property for their
beneflit. When nothing better can be done for the interest of those
concerned in the property than to sell, it 1s a case of necessity,
and a8 the master acts for all, and 1s the agent of all, he sells
as well for the lien-holder as the owner. The very object of the
sale, according to the uniformcugggnt of the decisions, 1s to savc
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- gomething for the benefit of all concerned, and if this is so, the
- proceeds of the ship, necessarily, by operation of law, stand in
- place of the ship. If the ship can only be scld in case of neces-
" 8ity, where the good faith of the master is unquestioned, and 1f it
be the purpose of the sgsale to save .omething for the parties in
“interest, does not sound policy require a clean title to be given
the purchaser in order that the property may bring its full value?
- If the sale is impeached, the law imposes on the purchager the dur-
den of showing the necessity for it, and this he is in a position
to do, becaugse the facts which constituto the legal necessity are
within his reach; but he cannot know, nor be expected to know, in
the exercise of reasonable diligence, the nature and extent of the
liens that have attached to the vessel. Without pursuing the sub-
- ject further, we are clearly of the opinion, when the ship is law-
fully sold, the purchaser takes an absolute title devested of all
liens, and that the liens are transferred to the proceeds of the
ship, which, in the sense of the admiralty law, becomes the sub-
stitute for the ship. . . «

Decree affirmed.
625



}

United States v. Brig Malek Adhel -~ 1

Peter Harmony and Others, Claimants of the Brig Malek Adhel,
v. The United States.

Supreme Court of the United States, 1844.
2 Howard 210.

[ﬁhe statement of the case and the arguments of counsel are
omitted. The facts are sufficiently stated in the opinion{]

Mr. Justice Story delivered the opinion of the court.
This is an appeal from a decree of the Circuit Court of the

‘United States for the district of Maryland, sitting in admiralty,

and affirming a decree of the District Court rendered upon an in-
formation in rem, upon a seizure brought for a supposed violation
of the act of the 3d of March, 1819, che. 75, (ch. 200,) to protect

the commerce of the United States, and to punish the crime of

piracy. The information origirally contained five counts, each
asserting a piratical aggression and restraint on the high seas
upon a different vessel: one, the Madras, belonging to British
subjects; another, the Sullivan, belonging to American citizens;
another, the Emlly Wilder, belonging to American citizens; another,
the Albert, belonging to British aubjects; and another upon a vessel
whose name was unknown, belonging to Portuguese subjects; and this
last count contained also an allegation of a piratical depredation.
The Malek Adhel and cargo were claimed by the firm of Peter Harmony
and Co., of New York, as their property, and the answer denied the
whole gravamen of the information. At the hearing in the District
Court, the vessel was condemned and the cargo acquitted, and the
costs were directed to be a charge upon the property condemned.

An appeal was taken by both parties to the Circuit Court; and upon
leave obtained, two additional counts were there filed, one alleg-
ing a piratical aggression, restraint, and depredation upon a ves:ze’
belonging to Portuguese subjects, whose name was unknown, in a hos-
tile manner and with intent to destroy and plunder the vessel, in
violation of the law of nations; and another alleging an aggression
by discharge of cannon and restraint upon a British vessel called
the Alert, or the Albert, in a hostile manner, and with intent to
sink and destroy the same vessel, in violation of the law of nations.
Upon the hearing of the cause in the Circuit Court, the decree of

the District Court was affirmed; and from that decree an appeal has
been taken by both parties to this court.

It was fully admitted in the court below, that the owners of /
the brig and cargo never contemplated or authorized the acts com-
plained of; that the brig was bound on an innocent commercial voy-
age from New York to Guayamas, in California; and that the equip-
ments on board were the usual equipments for such a voyage. It
appears from the evidence that the brig sailed from the port of New
York on the 30th of June, 1840, ugd%? the command of one Joseph

2 .
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' Junez, armed with a canron and ammunition, and with pistols and

" daggers on board. The acts of aggression complained of, were com-
f mi%ted at different times under falses pretences, and wantonly and
- wilfully without provocation or justification, between the 6th of
. July, 1840, and the 20th of August, 1840, when the brig arrived at
- Bahia; where, in consequence of the information given to the

' American consul by the crew, the brig was seized by the United
States ship Enterprize, then at that port, and carried to Rio
Janeiro, and from thence brought to the United States. . . .

Now upon this posture of the case, it has been contended, lst.
That the brig was not an armed vessel in the sense of the act of
Congress of 1819, ch. 75,(ch. 200) 2. That the aggressions, re-
straints, and depredations disclosed in the evidence were not pi-
ralical within the sense of the act. 3. That if the case in both
respects 1s brought within the scope of the act, still nelther the
brig nor the cargo are liable to condemmation, because the owners
' neither participated in nor authorized the piratical acts, but are
"+ entirely innocent thereof. 4. That 1f the brig is so liable to
. condemnation, the cargo is not, eltner under the act of Congress or
- by the law of nations. . . &

[bnly so much of the opinion is given as deals with the third
contention.]

{ The . -~ « question is, whether the innocence of the owners can

. withdraw the ship from the penalty of confiscation under the act of

. Congress. Here, again, 1t may be remarked that the act makes no
exception whatsoever, whether the aggressionbe with or without the

. co-operation of the owners. The vessel which commits the aggression

i 1s treated as the offender, as the gullty instrument or thing to

| which the forfeiture attaches, without any reference whatsoever to

. the character or conduct of the owner. The vessel or boat (says

! the act of Congress) from which such piratical aggression, &c., shall

i rave been first attempted or made shall be condemned. Nor 1s there

i any thing new in a provision of this gort. It is not an uncommon
course in the admiralty, acting under the law of nations, to treat

i the vessel in which, or by which, or by the master or,crew thereof,
a wrong or offence has been done as the offender, without any regard

g whatsoever to the personal misconduct or responsibility of the owner
thereof. #4nd this is done from the necessity of the case, as the

i only adequate means of suppressing the offence or wrong, or insuring

an indemnity to the injured party. The doctrine also is familiarly

appiied to cases of smuggling and other misconduct under our revenue

lawg; and has been applied to other kindred cases, such asg casges

arising on embargo and non-intercourse acis. In short, the acts of

the riagter and crew, in casgses of this sort, bind the interest of

the owner of the ship, whether he te innocent or guilty; and he

impliedly submits to whatever the law denounces cs a forfeiture

. attached to the ship by reason of their unlawful or wanton wrongs.

- In the case of the United States v. The Schooner Little Charles, 1
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Brock. Rep. 347, 554, a case arising under the embargo laws, the
gsame argument which has been addressed to us, was upon that occasion
addressed to Mr. Chief Justice bMarshall. The learned judge, in
reply, said: "This is not a proceeding against the owner; it is a
proceeding against the vessel for an offence committed by the vessel;
which is not the less an offence, and does not the less subject her.
- to forfeiture because it wes committed without the authority and

against the will of the owner. It is true that inanimate matter
can commit no offence. But thlis body is animated and put in action
by the crew, who are gulded by the master. The vessel acts and

- speaks by the master. She reports herself by the master. It is

. therefore not unreasonable that the vessel should be affected by

' this report." The same doctrine was held by this court in the case
. of the Palmyra, 12 Wheat. R. 1, 14, where referring to seizuies in
. revenue causes, it was said: "The thing is here primarily consider-
- ed as the offender, or rather the offence is primarily attached to

thhe thing; and this whether the offence be malum prohibitum or malum

; in re. The same thing applies to proceeding in rem or seizures in

the Admiralty." The same doctrine has been fully recognised 1in
the High Court of Admiralty in England, as is sufficiently apparent
from the Vrow Judith, 1 Rob. R. 150; the Adonis, 5 Rob. R. 256: the

; Mars, 6 Rob. R. 87, and indeed in many other cases, where the

. owner 0of the ship has been held bound by the acts of the master,

whether he was ignorant thereof or not.

The ship i1s also by the general maritime law held responsible

. for the tor#s and misconduct of the master and crew thereof, wrether

arising from negligence or a wilful disregard of duty; as for ex-
ample, in cases of collision and other wrongs done upon the nigh
seas or elsewhere within the admiralty and maritime jurisdiction,
upon the generel policy of that law, which looks to the instrument

i 1tself, used as the means of the mischief, as the best and surest

- B 4 W .ﬁ. - g ¥ - LI - g -

pledge for the compensation and indemnity to the injured party.

The act of Congress has therefore done nothing more on this
point than to affirm and enforce the general principles of the
maritime law and of the law of nations. . « -

Upon the whole, we are all of opinion that the decree of the
Circuit Court ought to be, and it is affirmed, with costs.
625
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The Schooner Freeman, Her Tackle, &c., Charles Hickox, Claimant
and Appellant, v. Alvah Buckingham, Philo Buckingham, Benjamin
H. Buckingham, and James W. McCullok, Libellants.

Supreme Court of the United States, 1855.
18 Howard 182.
[The arguments of counsel are omitted.]
Mr. Jugtice Curtis delivered the opinion of the court.

5 This i1s an appeal from a decree of the circuit court of the
. United States for the northern district of New York.

The appellees filed their libel in the district court, alleg-
ing that they are the consignees named in two bills of lading, signed
by the master of the Schooner Freeman, which certify that certain
quantities of flour had been shipped on board the schooner by S.
Holmes and Company, at Cleveland, in the State of Ohio, to be
carried to Buffalo, in the State of New York, and there safely de-
livered - dangers of navigation excepted - to an aegent named in the
bills of lading, to be by him forwarded to the libellants, in the
clty of New York. That though this merchandise was thus consigned

to the libellants for account of the shipper, yet, on receipt of
the bills of lading, and on the faith thereof, the libellants made

advances to the shippers. That thirteen hundred and sixty barrels
of the flour mentioned in the bills of lading were not delivered
at Buffalo, though the dellvery was not prevented by any danger of
navigation.

In accordance with the prayer of the libel, the schooner was
arrested, and the appellant intervened as c¢laimant.

T Rl L
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It appeared that, a short time before these bills of lading
were signed, the claimant, being the sole owner of the schooner,
contracted with John Holmes to sell it to him for the sum of $4,000,
payable by instalments of $500, at different dates; that, by the
contract, John Holmes was to take possession of the vessel, and if
he should make all the agreed payments, the claimant was to convey
to him; that only one instalment had become payable, and had been
paid, when the vessel was arrested; that the vessel was delivered
to John Holmes, under this contract, and he allowed his son, -

. Sylvanus Holmes, to have the entire control and management of the
- schooner, which was in his employment, and victualled and manned
- by him, and commanded by a master whom he appointed, at the time

- the bills of lading in question were signed.

It further appeared that Sylvanus Holmes transacted business.
under the style of S. Holmes and Company; that the flour mention2d4
in these bills of lading as having been shipped by him, and which

the master failed to deliver, nevggswas in fasct shipped - nor, s0
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far as appeared, had Sylvanus Holmes any such flour; and that he
induced the master to slgn the bills of lading by fraud and impo-
sition, intending to use them - as he did use them ~ as instruments
to 1mpgse on the libellants, and obtain advances on the faith
thereof.

To state succinctly the legal relations of these parties, it
may be said, that the claimant was the general owner of the vessel;
that Sylvanus Holmes waa owner pro hac vice; that the 1libellants
are holders of the Yills of lading, for a valuable consideration
parted with, in good faith, on the credit of the bills of lading:;
but that the bills of lading themselves are not real contracts of
affreightment, but only false pretences of such contracts; and the
question i1s, whether they can operate, under the maritime law, to
create a lien, binding the interest of the claimant in the vessel.

Under the maritime law of the United States the vessel 1is
bound to the cargo, and the cargo to the vessel, for the perform-
ance of a contract of affreightment; but the law creates no lien
on a vessel as a security for the performance of a contract to

transport cargo, untlil some lawful contract of affreightment 1s
made, and a cargo shipped under 1it. !

In this case there was no cargo to which the ship could be
bound, and there was no contract made, for the performance of
which the ship could stand =2 security.

But the real question is, whether, in favor of a bona fide ‘/
holder of such bills of lading procured from the master by the
fraud of an owner pro hac vice, the general owner is estopped to
show the truth, as undoubtedly the special owner would be. This
question does not appear to have been made in the court below, the
distinction between the special and general owner not having been
insisted on. 8o large a part of the carrying trade of this country
is carried on in vessels of which the masters, or other versons,
are owners pro hac vice, and the practice of taking security by
way of mortgage of vessels has become so common, while, at the same
time, the confidence placed in bills of lading as the representa-
tives of property is so great and so important to commerce, that
the relative rights of the holders of such documents, and of the
general owners and mortgagees of vessels, which are involved in
this case, are subjects of magnitude; and the case has received the
attentive consideration of the court.

The first and most obvious view which presgsents itself isg, that
the claimant in this case is not personally lieble on these bills
of lading. The master who signed them was not his agent, and they
created no contract between him and the consignor or consignee, or

any third person who might become their holder. Abbot on Shipping,
42 and nOte, 857 and noteé. ¢ o o
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We are of opinlon that, under our admiralty law, contracts
of affreightment, entered into with the master, in good faith, and
within the scope of his apparent authority as master, bind the
vessel to the merchandise for the performance of such contracts,
wholly irrespective of the ownership of the vessel, and whether
the master be the agent of the general or the special owner.

In the case of The Phebe, Ware's R. 263, Judge Ware has traced
the power of the master to bind the vessel by contracts of affreight-
ment to the maritime usages of the middle ages. So far as respects
such contracts made by the master in the usual course of the employ:
ment of the vessel, and entered into with a party who has no notice
of any restriction upon that apparent authority, those maritime
usages may safely be considered to make part of our law; though we
should hesitate to declare that their effect Has not been modified
by our own commercial law, which hag recognized interests and righcr
unknown to the commercial world when those usages obtained. And
we desire to be understood as not intending to say that all con-~
tracts made by a master within the usual scope of his employment,
which, by the ancient maritime law, would have created liens on the
vessel, will now do so, in such manner as to bind the interests in
the vessel of parties whom he does not represent as agent. For the
ground on vhich we rest the authority of a master, who is either
special owner or agent of the special owner, is, that when the
general owner intrusts the special owner with the entire control
and employment of the ship, it 1s a just and reasonable implication
of law that the general owner assents to the creation of liens
binding upon his interest in the vessel, as security for the per-
formance of contracts of affreightment made in the courge of the
lawful employment of the vessel. Tne general owner must be taken
to kmow that the purpose for which the veassel is hired, when not
employed to carry cargo belonging to the hirer, is to carry cargo
of third persons; and that bills of lading, or charter-parties,
must, in the invariable regular course of that business, be made,
for the performance of which the law confers a lien on the vessel.

He should be considered as contemplating and consenting that
what 1s uniformly done may be done effectually; and he should not
be allowed to say that he did not expect, or agree, that third
persons, who have shipped merchandise and taken bills of lading
therefor, would thereby acquire a lien on the vessel which he has
placed under the control of another, for the very purpose of en-
abling him to make such contracts to which the law attaches the

lien. See The Cassius, 2 Story, 93; Webb v. Pierce, 1 Curtis, 107.

But if this be the ground upon which the interest of the gen-
eral owner is subjected to liens, by the act of those who are not

30 his agents as to bind him personally, this ground wholly fails
in the case at bar. 525
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There can be no implication that the general owner consented
that false pretences of contracts, having the semblance of bills
of lading, should be created as instruments of fraud; or that, if
so created, they should in any manner affect him or his property,
They do not grow out of any employment of the vessel; and there is
as little privity or connection between him, or his vessel, and such
simulated bllls of lading, as there would be between him and any

other fraud or forgery which the master or special owner might
commit.

Nor can the %eneral owner be estopped from showing the real
character of the transaction, by the fact that the libellants ad-
vanced money on the falth of the bllls of lading; because this
change in the libellant’s condition was not induced by the act of
the claimant, or of any one acting within the scope of an authority
which the claimant had conferred. Even if the master had been ap-
pointed by the claimant, a wilful fraud committed by him on a third
person, by signing false bills of lading, would not be within his
agency. If the signer of a blll of lading was not the master of v
the vessel, no one would suppose the vessel bound; and the reason ’\/
is, because the bill is signed by one not in privity with the owner.
but the same reason applies to a signature made by a master out of
the course of his employment. The taker assumes the risk, not only
of the genulneness of the signature, and of the fact that the signer
was master of the vessel, but also of the apparent authority of the
master to lasue the bill of lading. We say the apparent authority,
because any secret instructions by the owner, inconsistent with the
authority with which the magter appears to be clothed, would not
affect third persons. But the master of a vessel has no more an
apparent unlimited authority to sign bills of lading, than he has

to sign bills of sale of the ship. He has an apparent authority,

if the ship be a general one, to sign bills of lading for cargo
actually shipped; and he has also authority to sign a bill of sale
of the ship, when, in case of disaster, his power of sale arises.
But the authority in each case, arises out of, and depends upon, 2
particular state of facts. It is not an unlimited authority in the
one case more than in the other; and his act, in either case, does
not bind the owner, even in favor of an innoccent purchaser, if the
facts upon which his power depended did not exist; and it is incum-
bent upon those who are about to change their condition, upon the
faith of his authority, to ascertain the existence of all the facts
upon which his authority depends.

Though the law on this point seems to have been considered in
Westminster Hall not to have been settled, when the eighth edition
of Abbot on Shipping was published, in 1849, (Ab. on Sh. 325,) we
take it to be now settled, by the cases of Grant v. Norway, 2 Eng.
Law and Eq. 337; Hubbersty v. Ward, 18 1ibid. 551; and Coleman v.
Riches, 29 1bid. 323.

The same law was much earlier laid down in Walter v. Brewer,
11 Mass. 99.
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But the case at bar is much stronger in favor of the clalmant,
becaugse the master was not appointed by him, and theée signature of
the bills of lading was obtained by the fraud of the special owner.

In Gracie v. Palmer, 8 Wheat. 605, the question came before
this court, whether the charterer and the master could, by a con-
tract made with a shipper who acted in good faith, destroy the lien
of the owner on the goods shipped, for the freight due under the
charter-party. It was held they could not; and the decision 1i1s
placed upon the ground of want of authority to do the act. It was
ndmitted by the court that the charterer and master might impose
on a shipper in a foreign port, by making him believe the charterer
was owner, and the master his agent. But it was considered that so
far a8 respected the owner, the risk of loss from such imposition
lay on the shipper. So, in this case, even if the special owner
and the master had combined to issue these gimulated bills of lading,
they could not create a lien on the interest of the general owner
of the vessel. Upon the actual posture of ihe facts, the master
having been defrauded by the special.owner into signing the billls
of lading, it would be difficult to distinguish them, so far as
respects the rights of the claimant, from bills forged by the
special owner. On these grounds, we are of opinion that, upon the
facts ags they appear from the evidence in the record, the maritime
law gives no lien on the schooner; that the claimant is not estoppead
from alleging and proving those facts; and, consequently, that the
decree of the court below must be reversed, and the cause remanded,
with directions to dismiss the libel, with costs.
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The China.
Supreme Court of the United States, 1868.
7 Wallace 53.

The statement of the case and the arguments of counsel are
omitted. The facts are sufficiently stated in the opinion.

Mr. Justice Swayne delivered the opinion of the court.

This is a case arising out of a collision between the steam-
ship China, a British vessel, then leaving the port of New York for
Liverpool, and the brig Kentucky, then on a voyage from Cardenas to
New York. The facts are few and undisputed. The collision occurred
on the 15th of July, 1863, a short distance outside of Sandy Hook.
The brig was sunk. The steamship was wholly in fault. It was not
alleged, in the argument here for the appellants, that there was
either fault or error on the part of the brig. The case turns upon
the effect to be given to the statute of New York, of the 34 of
April, 1857. At the time of the collision the steamship was within
the pilot waters of the port of New York, and was in charge of a
pilot, licensed under this act, and taken by the master pursuant to
its provisions. The pilot's orders were obeyed, and the catastrophe
was entirely the result of his gross and culpable mismanagement. NO
question was made in the argument, upon the subject; the evidence 1is

+too clear to admit of any. These are all the facts material to be
considered. . .« o

In an omitted part of the opinion the court examined the New
York statute and concluded that its provisions made the taking of
a pilot compulsory.

This brings us to the examination of the second proposition.
Does the fact that the law compelled the master to take the pilot,
exonerate the vessel from liability? . . .

In an omitted part of the opinion the court reviewed the
following English cases: The Neptune the Second, 1 Dods. 467; The
Attorney-General v. Case, 3 Price 302; Caruthers v. Sidebotham, 4 M.
&+ Se 77; The Girolamo, 3 Hagg. Adm. 169; The Baron Holberg, 3 Hagg.

f0m. 244; The Gladiator, S Hagi. Adm. 540; The Eolldes, O Hagg. Adm.
367; The Protector, 1 W. Rob. 45; The Maria, 1 W. Rob., 95; and The

Halley, L. R. (1868) 2 Ad. &. Ecc. 3.

{The question is not a new one in this country. It arose as

early as the year 1800, in Bussy v. Donaldson. 4 Dall. 208.) In that
case the court said:

"The legislative regulations were not intended to alter or
obliterate the principles of law, gy which the owner of a vessel was
62
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previously responsible for the conduct of the pllot, but to secure
in favor of every person - strangers as well as resldents - trading
to our port, a class of experienced, skilful, and honest mariners,
to navigate their vessels safely up the bay and the river Delaware.
The mere right of choice is, indeed, one, but not the only reascn
why the law in general makes the master responsible for the acts of
his servant - and, in many cases where the responsibility is allowed
to exist, the servant may not in fact be the choice of the master."

williamson v. Pierce, 4 Martin N. S. 399, Yates v. Brown, 8
Pick. 23, and Denison v. Seymour, 9 Wend. 1, involved the same prin-
ciple, and were decided in the gsame way.

In the case of The Creole, decided by Mr. Justice Grier, on the

circuit, in the year 1853, 2 Wall. Jr. 485, the subject underwent a
learned and thorough examination, both by counsel and the court.
The result was the same as in Bussy v. Ponaldson. It appecars by
that case, that Mr. Justice Wayne had ruled the point in the same
way in his circuit. No American adjudication to the contrary has
been brought to our attention.

The question 1is now, for the first time, presented in this
court.

The New York statute creates a system of pilotage regulations.
It does not attempt, in terms, to give immunity to a wrongdoing
vessel. Such a provision in a State law would present an important
question, which, in this case, it is not necesaary to consider.

The argument for the appellants proceeds upon the general legal
principle that one shall not be liable for the tort of another im-
posed upon him by the law, and who 1ls, therefore, ndt his servant
or agent. Mulligan v. Wedge, 12 A. &. E. 737; Redie v. Rallway Co.,
2 Ex. 244,

The reasoning by which the application of this principle to the
case before us ig attempted to be maintalned, is specious rather
than solid. It is necessary that both outward and inward bound
vegsels, of the classes designated in the statute, should have
pllots possessing full knowledge of the pilot grounds over which
they are to be conductede The statute seeks to supply this want,
and to prevent, as far as possible, the evlils likely to follow {rom
ignorance or mistake as tc the qualifications of those to be euploy-
ed by providing a body of tralinéd and skilful seamen, at all times
ready for the service, holding out to them sufficisnt inducements
to prepare themselves for the discharge of their duties, and to
pursue a business attended with so much of peril and hardship. The
services of the pillot are as much for the benefit of the wessel and
cargo as those of the captain and crew. His compensation comes from
the same source as theirs. Like them he serves the owner and is

paid by the owner. If there be ggg default on his part, the owner
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has the same remedies against him as against other delinquents on
board. The difference between his relations and those of the mastepr

is one rather of form than substance. It is the duty of the master
"to interfere in cases of the pilot's intoxication or mcnifest in-

capacity, in cases of danger which he does not foresee, and in all
cases of great necessity. The Argo, 1 Swab. 464; The Christiana,
7 Moo. P. Coe 192. The master has the same power to displace the
pilot that he has to remove any subordinate officer of the vessgel.
He may exercise it or not, according to his discretion.

The maritime law as to the position and powers of the master,
and the responsibility of the vessel, is not derived from the civil
law of master and servant, nor from the common law., 1t had its
source in the commercial usages and Jjurisprudence of the middle ages.
Originally, the primary 1iabllity was upon the vessel, and that of
the owner was not personal, but merely incidental to his ownership,
from which he was discharged either by the loss of the vessel or by
abandoning it to the creditors. But while the law limited the
creditor to this part of the owner's property, it gave him a lien
or privilege against it in preference to other creditors. The
Phoebe, Ware 273; The Creole, 2 Wall. Jr. 519.

The maxim of the civil law - sic utere tuo ut non laedas ali-
enum - may, however, be fitly applied in such cases as the one be-
fore us. The remedy of the damaged vessel, if confined to the
culpable pilot, would frequently be a mere delusion. He would orften
be unable to respond by payment - especilally 1f the amount recovered -
were large. Thus, where the injury was the greatest, there would
be the greatest danger of a failure of justice. According to the
admiralty law, the collision impresses upon the wrongdoing vessel a
maritime lien. This the vessel carries with it into whosesoever
‘hands it may come. It is inchoate at the moment of the wrong, and
must be perfected by subsequent proceedings. Unlike a common-law
lien, possession 1s not necessary to its validity. It is rather
in the nature of the hypothecation of the civil law. It is not in-
delible, but may be lost by laches or other circumstances. The
Bold Buccleugh, 7 Moo. P. C. 284; Edwards v. The Steamer R. F.
Stockton, Crabbe 580; The American, 16 Law Reports 264; The Lion,
L. R. (1868) 2 A4. &. Ecc. 102.

, The proposition of the appellants would blot out this important
feature of the maritime code, and greatly impair the efficacy of

“the system. The appellees are seeking the fruit of their lien.

* All port regulations are compulsory. The provisions of the
statute of New York are a part of the series within that category.

A damaging vessel 1s no more excused because she was compelled to
obey one than another. The only question in all such cases is, was
‘gshe in fault? The appellants were bound to know the law. They
cannot plead ignorance. The law of the place makes them liable.
‘This ship was brought voluntarilyegéfhin the sphere of its operation,
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and they cannot complain because it throws the loss upon them rather
than upon the owners of the innocent vessel. We think the rule
which works this result 1s a wise and salutary one, and we feel no
disposition to disturb it,

The steamship is a foreign vessel. We have, therefore, con-
sidered the learned and able argument of the counsel for the appel-
lants with more care than we should otherwise have deemed necessary.
Maritime jurisprudence is a part of the law of nationg. We have

been impressed with the ilmportance of its right administration in
this case.

[The opinion of Mr. Justice Clifford, in which Mr. Justice
Field concurred, is omitted{] 6o
5
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The Siren.
Supreme Court of the United States, 1868.
7 Wallace 152.
Appeal from the District Court for Massachusetts.

The steamer Siren was captured in the harbor of Charleston in
attempting to violate the blockade of that port, in February, 18695,
by the steamer Gladiolus, belonging to the navy of the United Stater.
She was placed in chargu of a prize master and crew, and ordered to
the port of Boston for adjudication. On her way she was obliged to
put into the port of New York for coal, and, in proceeding thence
through the narrow passage which leads to Long Island Sound, known
as Hurlgate, she ran into and sank the sloop Harper, loaded with
iron, and bound from New York to Providence Rhode Island. The col-

lision was regarded by this court, on the evidence, as the fault of
the Siren. ‘

On the arrival of the steamer at Boston, a libel in prize was
filed against heér, and no claim having been presented, she was, in
April follc¢wing, condemned as lawful prize, and sold. The proceeds
of the sale were deposited with the assistant treasurer of the
United States, in compliance with the act of Congr3:ss, where they
now remain, subject to the order of the court.

In these proceedings the owners of the sloop Harper, and the
owners of her cargo, intervened by petition, asserting a claim
upon the vessel and her proceeds, for the damages sustained by the
collision, and praying that their claim might be allowed and paid
out of the proceeds.

The District Court held that the intervention could not be

allowed, and dismissed the petitions; and hence the present
appeals. . «

[ﬁhe arguments of counsel are omitted.]
Mr. Justice Field delivered the opinion of the court.

It is8 a familiar doctrine of the common law, that the soverelign
cannot be sued in his own courts without his consent. 7The doctrine
rests upon reasong of public policy; the inconvenience and danger
which would follow from any different mile. It is obvious that the
public service would be hindered, and the public safety endangeread
1f the suprme authority could be subjected to sult at the inatance
of every citizen, and consequently controlled in the use and dispo-
sition of the means required for the proper administration of the
.government. | The exemption from direct suit is, therefore, without
exception. 'This doctrine of the gggmon law i3 equally applicable
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to the supreme authority of the nation, the United States. They
cannot be subjected to legal proceedings at law or in equity with-
out their consent; and whoever institutes such proceedings must
bring his case within the authority of some act of Congress. 3uch
is the language of this court in United States v. Clarke. 8 Peters,

444 .

The same exemption from judicial process extends to the proper-
ty of the United States, and for the same reasons. As justly
observed by the learned judge who tried this case, there 1s no dls-
tinction between suits against the government directly, and suits
against 1ts property.

But although direct suits cannot be maintained against the
United States, or against their property, yet,.when the United
States institute a suit, they walve their exemption so far as to
aliow a presentation by the defendant of set-offs, legal and equit-
able, to the extent of the demand made or property claimed, and
when they proceed in rem, they open to consideration all claims and
equities in regard to the property libelled: They then stand in
such proceedings, with reference to the rights of defendants or
claimants, precisely as private suitors, except that they are exempt
from costs and from affirmative relief against them, beyond the
demand or property in controversy. » o -

For the damages occasioned by coilision of vessels at sea a
claim 18 crcated against the vessel in fault, in favor of the in-
jured party. This claim may be enforced in the admiralty by a
procecding in rem, except where the vessel is the property of the
United States. In such case the claim exists equally as if tne
vegsel belonged to a private cltizen, but for reasons of public
policy, already stated, cannot be enforced by direct proceedings
againgt the vessel. It stands, in that respect, like a claim
against the government, incapable of enforcement without its con-
sent, and unavailable for any purpose.

In England, when the damage 1s inflicted by a vessel belonging
to the crown, it was formerly held that the remedy must be sought
against the officer in command of the offending ship. But the
present practice is to file a 1libel in rem, upon which the court
directs the registrar to write to the lords of the admiralty re-
questing an appearance on behalf of the crown - which i3 generally
given - when the subse?uent proceedings to decree are conducted as
in other cases. Coote’'s New Admiralty Practice, 31. In the case
of The Athol, 1 W. Robinson 382, the court refused to issue a moni-
tion to the lords of the admiralty to appeer in a suit for damage
by collision, occasizned to a vessel by a ship of the crown; but
the lords having subsequently directed an appearance to be entered,
the court proceeded with the case, and awarded damages. A8 no
warrant issues in these cases {for the arrest of the vessels of the

crown, and no bail is given on ggg}appearance, it is insisted that
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they are brought simply to ascertain the extent of the damages, and
that the decrees are little more than awards, so far as the govern-
ment 18 concerned. This may be the only result of the suits, but
they are instituted and conducted on the hypothesis that claims
against the offending vessels are created by the collision. The
Clara, 1 Swabey, 3; and the Swallow, Ib. 3a. The vessels are not
arrested and taken into custody by the marshal, for the reasons of
public policy alreesdy stated, and for the further reason that it 1s
to be presumed that the government will at once satisfy a decree

rendered by its own tribunals in a case in which it has voluntarily
appeared- e o »

The inability to enforce the claim against the vessel 1s not
incongistent with 1ts existence.

Seamen's wages constitute preferred claims, under the maritime
law, upon all vessels; yet they cannot be enforced against a vessel
of the nation, or a vessel employed in its sgervice. In a case de-
fore the Admiralty Court of Pennsylvania, in 1781, it was adjudged,
on a plea to the jurisdiction, that mariners enlisting on board a

ship of war belonging to a sovereign independent State could not
libel the ship for their wages.

In a case in the English Admiralty Court, a libel having been
filed to enforce a claim for seamen's wages against a packet ship
employed in the service of the General Post O%fice, Sir William
Scott declined to take jurisdiction until notice was given to the
Post Office Department, and he was informed that no objection was
taken to the proceeding. The Lord Hobart, 2 Dodson, 103. The
fact that the court took jurilsdiction when the exemption, upon which
the government could insist, was waived, shows that a claim against

the vessel existed, as only upon its existence could the 1libel in
any event be sustained.

Even where claims are made liens upon piroperty by statute, they
cannot be enforced by direct suit, if the property subsequently vest
in the government. us in Massachusetts the statutes provids. that
any person to whom money is due for labor and materials furnished
in th~ ennstruction of a vessel in that commonwealth, shall have a
lien upon her, which shall be preferred to all other liens except
mariners' wages, and shall continue until the debt is paid, unless
lost by a failure to comply with certain specified conditions: - *

’

in a recent case, where a vessel subject to a lisn of this char:.,.ex
was transferred to the United States, it was held that the lien

could not be enforced 1in the courts of that State. Tne decision
was placed upon the general exemption of the government and its

property from legal process. Briggs and another v. Light Boats, 11
Allen, 157.
625
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The decree must be reversed, and the cause remanded to the
court below, with directions to assess the damages and pay them

out of the proceeds of the vessel before distribution to the
captorse.

Ordered accordingly.

[The dissenting opinion of Mr. Justice Nelson is omitted.]
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Ex parte in the Matter of the United States, Owner of the American
Steamship "Western Maia', Petitioner.

Supreme Court of the United States, 19822.
; 257 United States 419.

[The argunents of counsel are omitted.]
, Mr. Justice Holmes delivered the opinion of the court.
i

These are petitions for prohibition to prevent District Courts
of the United States from exercising jurisdiction of p:roceedings in

g
rem for collisions that occurred while the vessels libeled were

owned, absolutely or pro hac vice, by the United States, and employ-
ed in the public service. 7The questions a

riain? in the three cases
are so nearly the gsame that they can be dealt with together.

The Western Maid was ané is the property of the United States.

On. January 10, 1919, she was allocated by the United States Shipping
Board to the War Department for service as a transport. She had
been loaded with foodstuffs for the relief of the civilian popula-
tion of Europe, to be delivered on arrival at Falmouth, England, to
tne order of the Food Administration Grain Corporation, the consign-
or, American Embassy, London, care of the Chief Quartermaster,
American Expeditionary Forces, France; subject to the direction of
Mr. Hoover. If it should prove impracticable to reship or redirect
to the territories lately held by the Central Empires, Mr. Hoover

~ was to resell to the Allled Governments or to the Belgian Relief;
the foodstuffs to be paid for by the buyer. The vessel was manned

. by a navy crew. Later on the same day, January 10, 1919, in New

¢ York harbor, the collision occurred. On March 20, 1919, the vessel

- was delivered to the United States Shipping Board. The libel was
+ filed on November
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I. "' 5. That any vessel purcnased,

chartered, or leased froun the
(United States Shipping) board may be registered or enrolled and

licen-ad, or both registered and enrolled and licensa2l, as a esgsel

of the United States and entitled to the benefits and privileges
¢ appertaining thereto. . . .

"Every vessel purchased, chartered, or leased from the board
shall, unless otherwise authorized by the board, be operated only
-under such reglstry or enrollment and license. Such vesasels while
. omployed solely as merchant vessels shall be subject to all laws,

iregulations, and liabilities governing merchant vessels, whether
i the United States be interested therein as owner, in whole or in
i part, or hold any mortgage, lien, or other interest therein. No
t such vessel, without the approval of the board, shall be transferred

,;to a foreign reglatry or flag, or sold; nor, except under regulations

iprescribed by the board, be chartered or leased. « . ." 39 Stat. L.
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1920, the Government moved that it te dismissed for want of jurls-
diction. The Digtrict Court overruled the motion. On April 11,
1921, the Attorney CGeneral moved for leave to file the present
petition in this Court. Leave was granted and the case has been
heard.

The Liberty was a pilot boat let to the United States on the
bare-boat basis at a nominal rate of hire. She had been manned by
a crew from the United 3tates Navy and comnlssioned as a naval
dispatch boat, and was employed to serve military needs in war ger-
vices, The collision toolz place on December 24, 1917, while she was
so employed, in Boston Harbor. Afterwards the vessel was redeliver-
ed to the owners and still later, February 5, 1921, the suit now in
question was brought against her. On Fegruary 14, under the Act of
March 9, 1920, ¢, 95, 8 4, 41 Stat. 025,% the United States {iled a
suggestion of its interest, and also set up the above facts. The
District Court held that they constituted no defence and this pe-
tition was brougnt by the Attorney General along with that last
mentioned.

The Steamship Carolinian had been chartered to the United
States upon a bare-boat charter and had been assigned to the War
Department, by which she was employed as an army transport and fur-
nished with an army crew. While she was 80 employed the collision
took pnlace In the harbor of Brest, France, on February 15, 1918.
Afterwards the Carolinian was returned to the owners, and she was
employed solely as a merchant vessel on July 9, 1920, when the suit
in cuestion was hegun, under which the vessel was seized. In the
same month the United States filed a suggestion of interest, and on
January 6, 1921, set up the foregoing facts and prayed that the
libel be dismissed. The District Court maintained its jurisdiction
and this petition was brought by the Attorney General along with
the other two. 270 Fed. 10ll.

It may be assumed that each of these vessels might have been
libeled for maritirme torts committed after the redelivery that we
have mentioned. But the Act of Septsmber 7, 1916, c. 451, B 9, does
not create a 1liabvility on the part of the United States, retrospec-
tively, where one did not e:xist befores Neither, in our opinion,

2. "] 4., That 1f a privately owned vessel not in the possession
of the United States or of such (United States Shipping Board

Emergency Fleet) corporation i1s arrested or attached upon any cause
of action arising or alleged to have arisen from previous posses-
sinn, ownership, or operation of such vessel by the United States
or by such corporation, such vessel shall be released without bond
or stipulation therefor upon the suggestion by the United States,
thiough its Attorney General or other duly authorized law officer,
that it is interested in such cause, desires such release, and asg-
sumes the liability for the satlisfaction of any decree obtained by
the libelant in such cause, and thereariter such cause :..all proceed
against the Unlted States in accordance with the provisions of this
Act." 41 Stat. L. 525, 526. :

25
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is such a liability created by the Act of March 9, 1920, c. 95, § 4,
authorizing the United States to assume the defence in sults like
these. It is not required to abandon any defence that otherwise
would be good. It appears to us plain that before the passage of
these acts neither the Unlted States nor the vessels in the hands

of the United States were liable to be sued for these alleged mari-
time torts. The Liberty and the Carolinian were employed for public
and government purposes, and were owned pro hac vice by the Unlted
States. It 1s suggested that the Western Maid was a mewchant vessel
at the time of the collision, but the fact that the food was to be
paid for and the other detalls adverted to in argument cannot dis-
guise the obvious tructh, that she was engaged in a public service
that was one of the cc.stituents of our activity in the war and its
sequel and that had no more to do with ordinary merchandizing than
if she had carried a regiment of troops. The only question really
open to debate 1s whether a liability attached to the ships which
although dormant while the United States was in possession became

enforcible as soon as the vessels came into hands that could be
3ued-

In deciding this question we must realize that however ancient
may be the traditions of maritime law, however diverse the sgources
from which 1t has been drawn, it derives its whole and only power
in this country from its having been accepted and adopted by the
United States. There is no mystic over-law to which even the United
States must bow. VWhen a case 18 said to be governed by foreign
law or by general maritime law that is only a short way of saying
that for this purpose the sovereign power takes up a rule suggested
from without and makes it part of its own rules. The Lottawanna,

21 Wall. 558, 571, 572. Dalrymple v. Dalrymple, 2 Hagg. Cons. 54,
58, 59. Dicey, Conflict of Laws, 24 ed., 6,7. Also we must realize
that the authority that makes the law 1la itself superior to it, and
that 1 1t consents to apply to itself the rules that it applies

to others the ccnsent 1s free and may be withheld. The sovereign
does not create justice in an ethical sense, to be sure, and there
may be cases in which 1t would nct dare to deny that justice for
Jear of war or revolution. 3overeignty is a question of power, and
no human power is uniimited. Carirno v. Insular Government of the
Philippine Islands, 212 U. S. 449, 468. But from tl.e necessary
point o1 view of the soverelgn and its organs whatever is enforced

by it as law 18 enforced as the expression of its will. Kawananako:s
v. Polyblank, 205 U. S. 349, 353.

The United States has not consented to be sued tor tcrts, and
therefore it cannot be said that in a legal sense the United States
has been guilty of a tort. For e tort 1s a tort in a iegal sense
only because the law has made it so. If then we imagine the
sovereign power announcing the system of its laws in a single voice
it is hard to conceive it as declaring that while it does not recog-
nize the possibility of its acts being a legal wrong and while 1its
immunity from guch an imputetion of gourse extends to its property,
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at least when employed in carrying on the onerations of the Govern-
ment, ~ specifically appropriated to national objects, in the
language of Buchanan v. Alexander, 4 How. 20, - yet 1f that property
pasgses into other hands, perhaps of an innocent purchaser, it mar

he seized upon a claim that had no existence before. It may be 3ald
that tae persons wh» actually did the act complained of may or might
be sued and that th. ship for this purpose 1s regarded as a person.
put that is a fiaztion not o fact and as a fiction is the creation

of the law. It would oe a strange thing if the law created a fic-
tion to accomplish the result supposed. It is totally immaterilal
that in dealing with private wrongs the fiction, however origlinated,
13 in force. See Liverpool, Brazil & River Plate Steam Navigatlon
Co. V. Brooklyn Eastern District Terminal, 251 U.S. 48, 53. The
personality of a public vessel is merged in that of the sovereign.
The Fidelity, 15 Blatchf. 559, 573. Ex parte State of New York,

NO . 2’ 256 U.S. 5035,

But 1t is said that the decisions have recognizei that an
obligation is created in the case before us. Legal obligations that
exist but cannot be enforced are ghosts that are seen in the law but
that are elusive to the grasp. 7The leacdling authority relied upon
is The Siren, 7 Wall. 152. The ground of that decision was that
when the United States came into court to enforce a claim it would
oe assumed to submit to just claims of third persons in respect of
the same subject-matter. 7 Wall. 154. Carr v. United States, 98
U.S. 433, 438. In reaching its result the Court spoke ¢f such
claims ag unenforcible liens, but that was little myre than a mode
of expressing the consent of the sovereign power to see full justice
dorne in such circumstances. It would have been just as effective
and more accurate to sveak of the claims as ethical only, but recog-
nized in the interest of Jjustice when the sovereign came into court.
They were treated inthis way by Dr. Lushington in The Athol, 1 Wm.
Rob. 374, 382. Further distinctions have been taken that need not
be adverted to here. There was nothing decided in Workman v. New
York City, 179 U.S. 552, that is contrary to our conclusion, which,
on the other hand, 1s favored by The Fidelity, 16 Blatchf. 569, 573,
and Ex parte State of New York, Ne. 1, 256 U.S. 490, and Ex parte
3cate of New York, No. ¢, 256 U.S. 503. The lasgt cited decisicns
also show that a prohibltion may be granted in a casge iike this.

Sce The lra M. Hedges, 218 U.S. 264, 270.

Rule absoclute for writs of prohibition.

Mr, Justice lMcReynelds did not hear the argument in this casge
and tooir no part in the decision. . . .

[The disaenting opinion of Mr. Justice McKenna, in which Mr.
Justice Lay and Mr. Justice Clarke concurred, is omitted.]
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The Rock Island Bridge.
Supreme Court of the Unlted States, 1867.
6 Wallace 213.

This was a libel filed in the District Court for the Northern
District of Illinois, against that part of the Rock Island Railroad
Bridge which 1s situated in the Northern District of Illinois, for
nlleged damages done Ly that part of the bridge to two steamboats,
the property of the ilbellant, emrnloyed in the navigation of the
Jississippi River. 1I¢ alleged that, by law and the public treaties
of the United Stesi¢es, the Mississippi River is, for the distance of
two thousand miles, a public na' able stream and common highway,
free and open to all the citizens uvf the United States, who are
eatitled to navigate the same by saillling and steam vessels, and
othcrw?r e, without impedliment or obstruction: that the Rock Island
Brid-¢ Jbstructed the free navigation of the stream; and that by
collsgion with this obstruction the steam vessels of the 1libellant
had been injured, and that he had in consequence bveen damnuged to an
extent exceeding seventy thousand dollars.

In accordunce with the prayer of the libel, process was issued
and the property attachied. The Mississippi and Missouri Railroad
Company and others then intervened as claimants, and filed an ex-
ception to the jurisdiction of the court to proceed against the
property in questicun in the manner "in which the same is sought toO
be proceeded against by the libel." 1In other words, they objected
to the Jjurisdiction of the court to take a proceeding in remn against
the property. 7The exception was sustained Dy the District and
Circult Courts, and the libel dismissed. 7The correctness of this

ruling was the sole quastion presented for the determination of
this court. « . .

[ﬁhe arguments of counsel are omitted.]

Mr. Justice Iield, after stating the case, delivered the opin-
ion of the court, as follows:

There is no doubt, as stated by the counsel for the appellant,
that the jurisdiction of the admiralty extends to all cases of tort
committed on the high seas, and in this country on navigable waters.
For the redress of these torts, the courts of admiralty may proceed
in personam, and when the cause of the injury is the subject of =
ma; itime lien, may also proceed in rem. The latter proceeding 1is
th: remedy afforded for the enforcement of liens of rthat characterp.

A maritiume lien, unlike e lien at common law, may, in many
cases, exist without possession of the thing, upon which {t is
asserted, elther actual c¢r constructive. It confers, however, upon
1ts holder such a right in the thing that he may subject it to con-

demnation und sale to satisfy his claim or damages; and whan the
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"1lien arises from torts committed at sea, it travels with the thing,

wherever that goes, and into whosesoever hands it may pass. The

orily object of the proceeding in rem, is to make this right, where
1t exists, avallable - to carry it into eifect. It subserves no

other purposeé.

The lien and the proceeding in rem are, therefore, correlative -
where 0 > exists, the other can be taken, and not otherwise. Such
is the language of the Privy Council in the decision of the case of
The Bold Buccleugh. 7 Moore, 284. "A maritime lien," says that
court, "is the foundation of the proceeding in rem, a process to
make perfect a right inchoate from the moment tne lien attaches; and
whilst it must be admitted that where such lien exists a proceeding
in rem may be had, it will be found to be equally true, that in
all cases where a proceeding in rem is the nroper course, there a
maritime lien exists, which gives a privilege or claim upon the
thing to be carried into effect by legal process.’

There 1s an expression in the case of The Volant, 1 W. Robinson,
388, attributed to Dr. Lushington, which militates against this
view. le 18 reported to have said, that the damage committed on the
high seas confers no lien upon the ship, and this i3 cited by the

- counsgel of the appellant to show that a maritime lien is not the

foundation cf a proceeding in rem. But the expression is a mere
dictum, and the Privy Council in the case cited allude to it, and
observe that it is doubtful, from a contemporaneous report of the
same case, 1 Notes of Cases, 508, whether the learned judge made use
of it, and add, that if he did, the expression is certainly inaccu-
rate, and not being necessary for the decision of the case cannot
be taken as authority.

A maritime lien cen only exist upon movable things engaged in
navigation, or upon things which are the subjects of commerce on
the high seas or navigable waters. It may arise with reference to

- vessels, steamers, and rafts, and upon goods and merchandise carried

by them. But it cannot arise upon anything which is fixed and im-
movable, lilke a wharf, a bridge, or real estate of any kind. ‘Though

~bridges and wharves muy ald commerce by facilitating intercourse

on land, or the discharge of cargoes, they are not in any sense the
subjects of maritime lien.

Decree Affirmed.
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The Florence.

District Court of the United States, Eastern District of Michigan,
1877,

2 Flinnin 56.

Libellant, being the owner of a lighter, averred that the
master of the scow had, without authority, seized and used his
lighter and neglected to return her, though requested so to do . . .
Exceptions were taken to the jurisdiction on the ground that the
facts did not constitute a lien upon the scow by the admiralty law
. « « « The facts were that while the vessel was in a sunken
condition the claimant applied to a brother of libellant for permis-
sion to use the lighter in carrying off wood to the scow. This the
brother, Wallace Lemaire, granted without authority. The claimant
used her two or three days only; left her lying near the lake shore
where she pounded and became leaky. It was agreed, on demand made
by libellant for the lighter, that she should be left at a ship
carpenter's to be repaired. After this was finished the carpenter

refused to deliver her to libellant, who filed this libel to recover
her value.

Brown, J. The princlipal question discussed upon the argument
related to the jurisdiction of the court. The libel sounds in tort,
and it was strenuously insisted by claimant's advocate that no lien
attached to the scow for the conversion of the lighter, both parties
conceding that claimant took possession of her without authority
from the owner., Cases of spoliation and damage are of admiralty and
maritime jurisdiction. These include illegal seigures or depredae--
tions upon vessels or goods afloat. Every violent dispossession of
property on the ocean is, prima facie, a maritime tort, and as such
belongs to the admiralty jurisdiction. Benedict 88 310, 311. And
the owners of a vessel are liable for torts committed by the master
in the course of his employment.

There can be no doubt that if this were a case o ntracte-
that is, 1f the agent of whom the claimant hired the and whom
claimant in good faith believed to have authority to loan it, had

- in fact possessed that authority, & libel 1in rem could have been

%'sustained for the use of the lighter. A person furnishing a small
!
i

boat or a lighter for the use of a vessel has as valid a lien upon
her as though he had furnished an anchor, a compass, a chronometer,
or any other of the articles usually denominated materials. In the
- case of (Jhe Dick Keys, 1 Bissel, 408, Mr. Justice McLean held that,
' -where the master of a steamboat, on her behalf, agreed to pay $20
. per day for the use of a barge, a libel might be maintained against
. the steamboat for the amount. Mr. Parsons says, (2 Parsons on
- Shipping, 148:) " If a barge is necessary to a steamboat, its hire to
- 1t will be regarded as material furnished for its equipment;" citing
- Amis v. Steamboat Louisa, © Mo. 621; Gleim v. Steamboat Belmeont,
11 Mo. 112; Steamboat Kentucky v. Brooks, 1 Greene, (Ia.) 398 «-
. cases which fully sustain the tegt of the learned commentator.
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Now, upon principle, it is difficult to say why, if an action
in rem will lie for the use or value of property lawfully obtained,
a similar action will not lie for the use or value of property
unlawfully obtained; in other words, where the wrong is greater, the
remedy should not be less. The general rule with regard to torts
seems to be, that the owners and the vessel are liable for all the
acts of the master done in the execution of the business in which he
may be employed, by which third persons are injured, whether the in-
jury was occasioned by the unlawful acts or by the negligence or

“want of skill of the master. Dias v. The Revenge, 3 Wash. 262;

PDean v. Angus, Bee's Admirelty, 369; The Martha Ann, Olcott, 18.

- The principle underlying these decisions is that for torts committeda//

" 4n the business of the master as such, or in which the ship is the
active, the injuring or the renefited party, the injured party has

" his remedy as well against the vessel as against her owner and

master. The mere fact that the person committing a tort 1s master

- of a vessel, of course, does not make her liable; but, 1f it be an

- act done in pursuance of his business as master, or is beneficial

to the vessel, she becomes liable in rem. 7"he Engiish cases hold

that the vessel is not liable for a willful collision. This doctrine

however, is denied in the case of Ralston v. The State Rights,

- Crabbe, 22, where a libel was sustained for running down the libeil~

. ant's vessel, done bv the express direction of the master of the

- ¢0lliding vessel.

(It is further insisted in this case that, locality being the
test of jurisdiction in cases of tort, the injury was not done
upon nevigable waters, but that the lighter was seized within a fish-
pound staxed off from the river. I do not regard this fact as mater-
§al.) In the case of Plumuer v. Webb, 4 Mason, 380, a libel was
sustained for the gbduction of a minor son upon a voyage upon the
high seas. Mr. Justice Story observed: "Here it is true that the
tortions act, or cause of damage, might ve properly deemed to arise
in port; but it was a continuing act anda cause of damage during ths
whole voyage; 1t was in no just sense a complete and perfected
wrong until the departure of the vessel from port, and it traveled
slong with the parties ss a continuing injury through the whole voy-
. age, and terminated only with the death of the son at sea.! See,
- also, Sherwood v. Hall, 3 Sumner, 128. In the case of The¢ Bark
f Yenxee v. Gallagher, (licAllister, 467) the court held that, "if the
F.tortious act originates in port, and is not a perfected wrong until
+ the vessel leaves the port, it 1s a continuous act, and travels with
i the tort-feasor and the injured party during the whole voyage, and
é comeés within the jurisdiction of the admiralty upon the principle
t that, if the thing be done on the high seas and brought to land, it
F is appropriete to a court of admiralty to decide the question as a
T maritime tort." 1In this case the libellant had been seized in the
¢ €1ty of San PFrancisco by a vigilance committee, and carried on
t board the pbpark and landed in the Sandwich Islands. In the case at
4 bar, admitting that the fish-pouna was a not navigable water, the
t lighter was taken to the scow then lying in navigable waters, and
“+ was used by her there, and I think the case falls within the
2 authorities above cited.
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No willful misconduct or wrongful purpose on the part of the
claimant need be shown; for the gist of the action is the use of

the lighter by the vessel, and T hold that it makes no difference
whether the claimant became possessed of her by a contract, or by

an act which was technically a conversion. The exception to the
jurisdiction must therefore be overruled.

Ouillette, the owner of the scow, took possession of the
lighter without authority from the libellant. After he had her
for some time, and she had been injured either by Ouillette's
negligence in allowing her to pound upon the bottom, or by becoming
leaky, libellant went to OQuillette and demanded that the lighter
should be returned to him in good order. Ouillette then put her
into the hands of a carpenter, who repaired the damages done her,
and also made some alterations and repairs on her at the request
of the libellant. When libellant went to the carpenter to demand
her, he refused to give her up, either until the repasirs put upon
her by Ouillette's directions were paid, as libellant says, or
until libellant would relesse Ouillette from all liability, or would
clear OQulillette of the law, as the carpenter says. As it is clear

- that libellent offered to pay for the repairs which he had ordered,
- and the carpenter did not detain her upon that ground, his further

detention of her must be attributed to Ouillette, notwithstanding
his statement that the carpenter detained her without authority

- from him. It was the duty of Oulllette to see that the lighter
- was returned, and no excuse for the non-performance of that duty,
~not attributable to the libellant, can be accepted.
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There is considerable conflict with regard to the value of
the lighter; but, upon all the testimony, I think thet $45 is as
much as she is worth. There must be 2 decree for the libellant for
this amount, with interest. |
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. Currie, Appellant, v. M'Knight, Respondent.
______ House of Lords of Great Britain, 1896.
Law Reports (1897) Appeal Cases 97.

y

4

[The gstatement of the case, the arguments of counsel, and
the opinions of Lord Halsbury, Lord Herschell, Lord Morris, and

-Lord Shand are omitted. The facts are sufficisntly stated in Lord
Watson s opiniond

Lord Watson: My Lords, the steamship Dunlossit was sold under
u warrant issuling from the Sheriff Court of Lanarkshire, at the
4nstance of Samuel M'Knight, a mortgagee, now deceased, whose
.gxecutors have been made respondents in this appeal. The price of
the vessel having been pald into Court, a competition arose between
‘the mortgagee and the present appellant, who holds a decree for
bdsmagss againgt the registered owners of the Dunlossit in respect of

mhich he claims a preferable lien attaching to the proceeds of her
judicial sale as & surrogatum for the shio.

The findings of the decree upon which the appellant's claim 1s
§founded shew that during a night in November, 1893, three vessels
. were moored alongside of an open quay at Port Askaig, in the Sound
bof Islay, where there is no harbour. The Dunlossit was in the

centre of the tier, the steamship Easdale, belonging to the appel~
Elant being outside of her, and moored to the quay by cables passing
Eover the deck of the Dunlossit. There was a gale of exceptional
‘violence during the night, which made the position of the vessels
' yery insecure. In the morning the crew of the Dunlossit, which
was in serious peril of damage from contact with the vessels between
‘which she lay, and the possibility of another vessel moored in
- front of her coming into collision with her, got up steam, and,
‘after notice of their intention, cut the mooring ropes of the
i Basdale, and stood out to sea. The Easdale was short-~handed owing
. to the defection of two of her crew, and, being unable to get up
;;oteam, was driven ashore and damaged. The master of the Dunlossit
f-facted solely for the protection of his ship against present and

i possible damage. The First Division of the Court, reversing the
:idecision of the Sheriff-Substitute, held that the cutting of the

t Basdale's ropes by the crew of the Dunlossit was a wrongful act,

i for which her owners were responsible. That decree is final, snd I

thave no right to express, and am not to be understood as expressing,
ﬂany opinion with regard to its merits.

- The Sheriff-Substitute in the present suit sustained the
appellsnt's claim, being of opinion that, in the sense of law, the
iproceedings of the Dunlossit crew constltuted an act of the ship
twhich was sufficient to create a maritime lien for the damage
fthereby occasioned to the Easdale. His decision was reversed, on
appeal by the Second Division of the Court of Session, who

; ismissed the claim. Three of the learned judges held that,
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according to the law of Scotland, no lien attaches to a ship for
damage wrongfully done by her to another vessel whether hy collision
or otherwise. Lord Rutherfurd-Clark abstained from expressing any
opinicn upon that point, which did not appear to him to arise for
decision. All of the learned judges held that, assuming the same
right of lien to exist in Scotland as in England, the injuries

suffered by the Easdale were not due to the fault of the Dunlossit
as a ship. . . . . .

[Part of the opinlon dealing with the first point 1s omitted;l

The other point as to which the learned judges of the Second
Division were unanimous relates to the limits of the shipping ruile
which was followed in the case of The Bold Buccleugh, 7 Moo. P. C.
2€7 . I think it is the other point as to which the learned judges
of the Second Division were unanimous relates to the limits of the
shipping rule which was followed in the case of The Bold Buccleugh.
(1) T think it is of the essence of the rule that the damage in
respect of which a maritime lien is admitted must be either the
direct result or the natural consequence of a wrongful act or
manoeuvre of the ship to which i1t attaches. Such an act or manoeuvre

+ 1s necessarily due to the want of skill or negligence of the persons
by whom the vessel is navigated; but it 1is, in the language of
maritime law, attributed to the ship because the ship in their
negligent or unskilful hands is the instrument which causes the
damage. In the present case, according to the findings of fact
contained in the decree of the First Division, the injuries sus- .
tained by the Easdale were not owing to any movement of the Dunlose
sit; they were wholly occasioned by an act of the Dunlossit's crew,
not done in the course of her navigation, but for the purpose of

removing an obstacle which prevented her from starting on her
voyage.

| I am, therefore, of opinion that upon the second of these
~ grounds the interlocutor appealed from ought to be affirmed.

Ordered that the appeal be dismissed
with costs.
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Obrecht v. United States Shipping Board.
District Court of the United States, District of Maryland, 1922.

281 Federal Revorter 352.

Rose, District Judge. This is a 14ibel intended to be filed
under the Suits in Admiralty Act. The respondent is named 1in the
libel as the United States Shipping Board, and not as the United
States. This could be cured by amendment, if such an ameéndment
were permissible upon which no opinion is intended to be expressed.

In any event, as the period of limitation has not yet run out, a new
1ibel could be filed.

However, the testimony for the 1libelant has been offered, and,
from it, it conclusively appears that, apart from all technical
objections, the claim cannot be sustained. The ship was a new one,
and had made one voyage. Then it was discovered that certain parts
of its engines had not been in the first instance properly construct-
ed. The libelant was employed, as he knew, by the builder of thae
ship, to get the ship into the condition in which the builder should
have originelly put it. This the libelant at the time clearly under-
stood. As the builder would have had no maritime lien upon the ship
for such work, it is clear that the libelant acquired none.
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In re Petition of Insurance Company of the State of Pennsylvanila
for the Proceeds of tiie Barge Waubaushene.

District Court of the United States, Northern District of New York,
1884.

22 Federal Reporter 109.

Coxe, J. The petitioner is a marine insurance company of the
state of Pennsylvania, doing business at Buffalo, in this state,
where Crosby and Dimick are its general agents. They are also
agents, either individually or as a firm, of three other marine
insurance companies. The companies represented by them are known

as the "Big Four." The barge Waubaushene is a Canadian vessel,
registered at Toronto, Ontario. . . .

The questions which the court must examire are these: First,
was the contract made in the state of New York or in Canada? In
other words, is the controversy to be determined by the law of
this country or Canada? 3Second, has the law of New York, creating
a lien in favor of underwriters for unpald premiums, any application
to this case? Third, 1s a general lien created by the maritime law
of this country? The commissioner to whom the cause was referred -
decided -- First, that the contract of insurance was made in New
York; second, that New York law has no application to a
Canadian vessel; chird, that a maritime lien for unpaid premiums
does exist in favor of the insurer. That the commissioner was
. correct as to the second proposition I have little doubt, but am
constrained to disagree with him as to the other two. . . .

[Only so much of the opinion is given as deals with the
third question.]}

I am clearly of the opinion that the insurers cannot succeed,
for the reasons that the contract was made in Canada, and having no
privilege iLhere there can be none anywhere. I am aware, however,
that there is not entire unanimity among the authorities upon the
last question considered. Namely, whether the law of the contract
or the law of the forum should be controlling? See The Maggle
Hammond, 9 Wall. 435, 451, 452; Scudder v. Union Nat. Bank, 91 U.S.
406, 412, 413; Harrison v. Sterry, 6 Cranch, 289; The Union, 1 Lush.
137; Ogden v. Saunders, 12 Wheat. 213, 361.

But the case will be relieved of all perplexity on this score
gshould the conclusion be reached that by the lex fori, also, no
maritime lien exists. Although a determination of this question may
not be necessary after the finding that the contract was made in
Canada, yet, it is thought proper to decide it in view of the possir
ble doubt above referred to: and for the further reason that a matter
of such importance to insurer and insured may not longer be left
onen to conjecture in this district. Inasmuch as there is a clause
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in the policy making the premium a lien in case of misfortune and
loss only, and a provision in the note rendering the policy void

in case of non-payment; it is by no means certain that a privilege
would he sustained in any tribunal. For it may, with plausibility,
be argued that no benefit could possibly accrue to the ship after

the policy was forfeited; that the underwriters preferred the penalty
to the lien. But these considerations are, perhaps, subordinate to
the main question, which 1s: Does our law recognize a maritime

lien for unpaid premiums in favor of underwriters? The affirmative
of this proposition is held by the following authorities, where the
l1ien is relegated to the lowest class of maritime privileges. The
Dolphin, 1 Flippin, 580; affirmed in a qualified way, Id. 592;

The Illinois, decided on the authority of The Dolphin, 2 Flippin,
383; The Guiding Star, 9 Fed. Rep. 521; affirmed, 18 Fed. Rep. 2605.
In this casze the lien was sugtained because given by a state statute
upon vessels navigating the waters of the state, or bordering there-
on.

The following cases decide against the lien: The Jenney B. Gil-
key, 19 Fed. Rep. 127; The John T. Moore, 3 Woods, C.C. 61; The
Robert L. Lane, 1 Low. 388, where the question is referred to, but
not decided. See, also, the note to The Dolphin, in which the
reporter has collected numerous authorities bearing upon the sulb;ject.

e argument against the lien seems to me to have the most weight.
Egat the contract of insurance upon a ship is in its nature maritime,
s no longer an open question. Insurance Co. v. Dunham, 11 Wall. 1.
It is, however, a contract for the personalindemnity of the insured,
The credit is given to him, not to the ship,’ The principle upon
which the law recognizes a lien for necessaries is that the ship
may thus be enabled to engage in the competitions of commerce.
Security is glven the material-man, it is true, but the chief
benefit is to the ship. It enables her to sail. A contract of in-
surance in no way aids the ship. She sails no better and no faster
because of the insurance. It puts no steam in her boilers, and no
wind in her sails. Insured and uninsured vessels are tossed alike by
the tempest, and are alike liable to "the peril of waters, winds, and
rocks. " Indeed, there are those uncharitable enough to assert that
a liberal insurance on a vessel does not tend to make her master and
crew more diligent in guarding against danger, or more obstinate 1n
refusing to abandon her to her fate. It is argued with considerable
force that the contract is frequently one for an indemnity against
partial as well as total loss, and contains numerous prcvisions for
repairs, salvage, etc. But these provisions are incidental to the
main agreement, are often optional with the underwriters, and are
inserted for their benefit rather than for that of the insured.
The advantage to the vessel is in the future and depends upon many
remote contingencies. It is in this respect different from every
other service to which a privilege attaches. If insurance were
regarded by the admiralty as essential for the proper equipment of
the ship, would not the ship's husband and master have been permitted
to contract for it? Yet neither can do this, though both have the
right, generally, to bind the ship for necessaries.
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If, in case of loss, the liens were transferred to the insurance
money there would be great cogency in the argument that the ship is
benefited. An insured ship would then be able to offer additional
security to those furnishing her with necessaries. But such is
not the case. As is said in The John T. Moore, supra: "In case of
loss the maritime liens upon the vessel are displaced and do not
follow the insurance money. The money goes to the owner and not to
the lien holder, who may insure his own interest." Again, unless
distinguishable in some way from maritime privileges in general, the
lien, 1f established, must cover the entire ship and not alone the
insurer's interest. It must proceed upon the theory that the credit
of the ship 1s pledged. It muat be a lien enabling its holder to
seize and sell the ship wherever found. It must follow the proceeds
wherever they may be. But all who have an interest in the ship may
insure; part owners, lienholders, and mortgagees. Upon what principle
of law should the owner of a twentieth part be permitted to create
a lien upon the other nineteen~twentieths, because he is in default
to the underwriters for the risk they have run on his behalf? A
case might easily be imagined where the insurers could seize a
ship and sell her, or cause great loss, upon a claim for premiums on
a policy issued to a lienholder or mortgagee. Parties having inter-
ests of this character ought not to be permitted to protect them-
selves at the expense of the ship. And yet, if the principle is
once admitted, upon what theory can they be excluded? Unless the
ship is benefited the ship should not pay.

Another objection is the almost absolute impossibility of
ascertaining the existence of the incumbrance. The courts 4o not and
ought not to favor secret liens. They should not be extended. And
yet the most diligent inquiry might fail to discover liens of this
character. This is not true to the same extent of other maritime
privileges. An examination of the ship or inquiries addressed to
her master and crew will in almost every instance reveal her liabil-
ities. But what method of investigation would enable a proposed
purchaser or charterer to discover, for instance, that a lien

existed in favor of a foreign insurance company for a policy issued
to a former part owner?

The interests of the underwriters can be fully protected with-~
out the lien, and it is thought that no sound reasoning, drawn from
the law maritime, can be invoked in its favor, but, on the contrary,
fits establishment will lead to confusion and often to injustice,
without corresponding advantage. The exceptions of respondent are
sustained.
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Ee Jo Dupont de Nemours & Co., Libellants and Appellants, v.
John Vance et al, Clalmants of the Brig Ann Elizabeth.

Supreme Court of the United States, 1856.
19 Howard 162.

[The statement of the case and the arguments of counsel are
omitted. The facts are sufficiently stated in the opinion{]

Mr. Justice Curtis delivered the opinion of the court.

This is an appeal from a decree of the Circuit Court of the
United States for the eastern district of Louisiana.

The 1libel alleges that the appellants shipped on board the brig
Ann Elizabeth, at Wilmington, in the State of Delaware, a large
quantity of gunpowder, to be carried to New Orleans, in the State
of Loulsiana; and that, on the shipment thereof, bills of lading,
in the usual form, were signed by the :naster of the brig; that, ac-
coraing to the invoices of the merchandise specified in the bills
of lading, 1ts value was $7,233.76; that, on the arrival of the
brig at New Orleans, the libellants required the delivery of the
mérchandise thus shipped, but they received only a part thereof; and
that the part not delivered consisted of 1,646 packages, which, ac-

cording to the same invoice valuation, amounted to the sum of
$5’936#54I

The libel further alleges that no part of that sum has been
paid to the libellants; and it prays process against the brig, and a

decree for the damages thus demanded, and for such other relief as
shall to law and Justice appertain.

The master of the brig, intervening for his own interest and
that of his part-owners, admlts that the shipment of goods was made,
as alleged in the libel; but propounds that, in the coursge of the
voyage, it became necessary, for the safety of all concerned,
through the perils and dangers of the seas, to make a jettison of

that part of the libellant's goods which were shipped and not de-
livered.

The first question is, whether the claimant has shown, in sup-
port of his defensive allegation, that the jettison was occasioned
by a peril of the sea. If it was, then the carrler is exonerated
from the delivery of the merchandlse, and has only to respond for
that part of its value which is his just contributory share towards
indemnity for the common loss by the jettlison. . .

[Part of the opinion dealing wégtg this question is omitted.]



Dupont de Nemours & Co. v. Vance.-- 2

We find . . . that the vessel 1ls exonerated from the claim for
the full value of the merchandise; and the remaining question is,

whether the vessel 1s chargeable with any part of the value of the
merchandise in this cause.

When a lawful jettison of cargo is made, and the vessel and 1ts
remaining cargo are thereby relieved from the impending peril, and
ultimately arrive in the port of destination, though the shipper has
not a lien on the vessel for the value of his merchandise jettisoned,
he has a lien for that part of its value which the vessel and 1ts
freight are bound to contribute towards his indemnity for the sacri-
fice which has been made for the common benefit. And this lien on
the vessel 1s a maritime lien, operating by the maritime law as a

hypothecation of the vessel, and capable of being enforced by pro-
ceedings in rem.

The right of the shipper to resort to the vessel for claims
growing dlrectly out of hls contract of affreightment, has very long
existed in the general maritime law. It 1s found asserted in a
variety of forms in the Consulado, the most ancient and important
of all the old codes of sea laws, (see chaps. 63, 106, 227, 254, 259)
and the maxim that the ship 1s bound to the merchandise, and the
merchandise to the ship, for the performence of the obligations
created by the contract of affreightment, is a settled rule of our
maritime law. (The Schooner Freeman, 18 How., 182; The Ship Packet,
3 Mason, 261; The Volunteer, 1 Sum., 550; The Reeside, 2 Sum., 467;
The Rebecca, Ware's R., 188; The Phoebe, Ib. 263; The Waldo, Davies's
R., 161; The Gold Hunter, 1 Blatch. and How., 305.)

Pothler declares (Treatise of Charter-parties, preliminary
chapter on Average) that the right to contribution in general aver-
age 18 dependent on the contract of affreightment, which embraces
in effect an undertaking, that 1f the goods of the shipper are dam-
aged for the common benefit, he shall receive a due indemnity by

contribution from the owners of the ship, and of other merchandise
benefited by the sacrifice.

The power and duty of the master to retain and cause a judicial
sale of the merchandise saved, has also been long established.
(Consulado del Mare, ch. 51, 52, 53, and note 1 in vol. 3, p. 103
of Pardessus's Collection; Laws of 6leron. art. 9; Ord. de la Marine,
wive 3, tit. 8, sec. 21, 25; Nesbit on Ins., 135: Strong v. New
York Firemen's Insurance Company, 11 John.R., 323; Simonds v. White,
2 Be and C., 805; Loring v. The Neptune Insurance Company, 20 Plck.,
411; 3 Kent. Com., 243, 244.) 4nd this right to enforce a judicial

sale, through what we term a lien in rem, 1is not confined to the
nerchandise, but extends to the vessel.

Emerigon, (ch. 12, sec. 43,) speaking generally of an action
)f contribution, says it is in 1ts nature a real action. Cassaregis,
(dis. 45, N. 34,) "est in rem scripta.”
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It would be extraordinary if 'the right to a lien were not re-
ciprocal; 1f 1t existed in favor of the vesssel, when sacrifice was
made of part or the whole of its valuve, or preservation of the
cargo, and not against the vessel, when sacrifice was made of the
cargo for preservation of the vessel.

By the ancient admiralty law, the master could bind both the
ship and cargo by an express hypothecation, to obtain a ransom on
capture. So he could, and still may, when the whole enterprise
has falien into distress, which could not otherwise be relieved,
hypothecate hoth the vessel and cargo to obtain means of relief.
These are cases of express hypothecation made by the master, under
the authority conferred on him by the maritime law; but he can also
sell a part of the cargo to enable him to prosecute his voyage, or
deliver a part of it in payment of ransom of his vessel, and the
regidue of the cargo, on capture; and when he does so, the law of
the sea creates a llen on the vessel, as security for the reimburse-
ment of the loss of the shipper whose goods have been sacrificed.
(The Packet, 3 Mason, 255; Pope v. Nickerson, 3 Story's R., 492;

The Gold Hunter, 1 Blatch. and How., 300; The Boston, Ib., 309;
Consol. del Mare, ch. 105; Laws of Oleron, art. 25; Ord. of Antwerp,
art. 19; Emerigon Con. a la Grosse, ch. 4, secs. 9, 11l.)

The authority to make a jettison of cargo is derived from the
same source; an instant necessity, incapable of being provided for
save by a sacrifice of vart of what is committed to the master's
care, and the presumed consent of the owners of all the subjects at
risk, that the loss shall become a charge upon what 1s benefited by
the sacrifice. (The Gratitudine, 3 Rob., 210.) If the sacrifice
be made to enable the vessel to perform the voyage, by paying what
the owners are bound to pay to complete it, the charge is on the
vessel and its owners. If it be made to relieve the adventure from
a peril which has fallen on all the subjects engaged in it, the risk
of which peril was not assumed by the carrier, the charge is to be
borne proportionably by all the interests, and there 1s a lien on
each to the extent of its just contributory obligation. This author-
ity of the master to make the sacrifice, and this consent of the
owners of the subjects at risk to have it made, and their implied
undertaking to contribute towards the loss, are viewed by the ad-
miralty law as sufficient to create an hypothecation of the subjects
benefited, for the security of the payment of the several sums for
which those subjects are respectively liable. x In other words, as
the master is authorized to relleve the adventurer from distress,
by means of an express hypothecation, in case of capture or distress
in port, or by means of a sale of part of the cargo, thereby creat-
ing a maritime lien on the property ultimately benefited, in favonr
of the owner of what 18 sold or nypothecated; so he may also, in a
case of necesgsity at sea, make a jettison of cargo, and thereby
create a lien on the property thus saved from peril. Pothier (Con.
Mar., n., 34, 72) and Emerigon (Con. a la Grosse, ch. 4, sec. 9) say
that the sale of part of the cargo in port, to supply the necessi-
ties of the shlp, 1s a kind of gogced loan. Though the sacrifice

2



Dupont de Nemours & Co. v. Vance -- 4

of part of the cargo at sea cannot be considered a loan, it 1s a
forced appropriation of it to the general benefit of those engaged
in a common adventure, under a contract of affreightment; and such
use of the property of one, for the benefit of others, creates a
charge on what was thus saved, for what may fairly be termed the
price of that safety. (Abbott on Shipping, part 4, ch. 10, s. 6)

In United States v. Wilder, (3 Sumner, 311,) which was a case
of general average, Mr. Justice Story likens it to a case of salvage,
where safety is obtained by sacrifices of labor and danger, made for
the common benefit; and he says the general maritime law gives a
1ien in rem for the contribution, not as the only remedy, but as in
many cases the best remedy, and in some cases the only remedy. In
the District and Circuit Courts of the United States. this jurisdic-
tion has been exercised, and some cases of this kind are found 1in
the books, though most of their decisions are not in print. (The
Mary, S5 Law Reporter, 75; 6 Ib., 75; The Cargo of the George, 8 Law
Reporter, 361; Sparks v. Kittredge, 9 Law Reporter, 349; Dunlap's
Ad. Pr., 57; 2 Browne's Civ. and Ad. Law, 122; The Packet; The Gold
Hunter; The Boston, above cited.) The restricted admiralty juris-
diction in England seems insufficient to enforce this lien. (The
Constantia, 2 W. Rob., 487.)

Nor is there anything in the case of Rae v. Cutler, decided
by this court in 1849, and reported in 7 How., 729, which conflicts
with the view we have now taken.

That was a libel by the owner of a vessel against the consignee
of cargo, to recover the contributory share of the average due from
the goods which the master had voluntarily delivered to the respon-
dent before the libel was filed. The court decided, that though the
master, as the agent of the owner of the vessel in that case, had
by the maritime law a lien upon the goods, asg security for the pay-
ment of their just contribution, this lien was lost by their volun-
tary delivery to the consignee; and that the implied promise to
contribute could not be enforced by an action in personam ggainst
the consignee, in the admiralty. This admits the existence of a
lien, arising out of the admiralty law, but puts it on the same
footing as a maritime lien on cargo for the price of its transpor-
tation; which, as is well known, is waived by an authorized deliv-
ery without insisting on payment.

On full consideration, we are of opinion that when cargo 1is '
lawfully Jjettisoned, its owner has, by the maritime law, a lien on
the vessel for its contributary share of the general average compen-
sation; and that the owner of the cargo may enforce payment thereof
by a proper proceeding in rem against the vesgsel, and against the
residue of the cargo, if it has not been delivered.

The remaining question is, whether the pleadings in this case
are in such form as to present this claim for the consideration of
625
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this court, and entitle the libellant to assert a lien on the vessel
for 1ts contrioution.

The rules of pleading in the admiralty are exceedingly simple
and free from technical requirements. It is incumbent on the libel-
lant to propound with distinctness the subgstantive facts on which
he relies; to pray, either specially or generally, for the relief
appropriate to them; and to ask for such process of the court as is
suited to the action, whether in rem or in psrsonam.

It is incumbent on the respondent to answer distinctly each
substantive fact alleged in the 1libel, either admitting or denying,
or declaring his ignorance thereof, and to allege such other facts

as he relles upon as e defence, either in part or in whole, to the
case made by the libel.

The proofs of each party must correspond substantially with
his allegations, so as to prevent surprise. But there are no tech-
nical rules of varliance, or departure in pleading, 1ike those in
the common law, nor is the court precluded from granting the relilef
appropriate to the case appearing on the record, and prayed for by
the 1libel, because that entire case is not distinctly stated in the
libel. Thus, in cases of colliaion‘ it frequently occurs that the
libel alleges fault of the claimant's vessel; the answer denies it
and alleges fault of the libellant's vessel. The court finds on
the proofs, that both were in fault, and apportions the damages.

Looking to this 1libel, we find 1t states that a contract of
affreightment was made to transport these goods from Wilmington to
New Orleans, on board this brig; that the goods were laden on board,
and the brig had arrived, but only a part of the goods have been de-
livered. It states the value of the part not delivered, avers that
the libellants have not been paid any part of that sum, prays for
process against the brig, and a decree for the value of the merchan-
dise not delivered, and also for such other relief as to law and
justice may appertain.

The answer admits all the facts stated in the l1ibel, but sets
up, by way of defensive allegation, a necessary jettison of that
part of the cargo not delivered. It 1s manifest, that though this
answers, in part, the claim for damages made by the 1libel, it does
not wholly answer it. It shows sufficient cause why the libellant
should not assert a lien on the brig for the whole value of his
merchandise, but at the same timeﬁshows that the llbellant has a

25
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valid lien on the brig for that part of the value of the merchandise
which the vegsel is bound to contribute. While it asserts that the
performance of the contract of affreigntment by transportation of
the merchandise to New Orleans was excused by a peril of the sea,

it admits that an obligation arose out of the relations of the par-
ties created by that contract of affreightment, and out of the facts
relied on as an excuse for not transporting the merchandise; that
this obligation was to pay to the shipper a part of the value of

his goods; that it was the duty of the master, at the port of New
Crleans, to ascertaln what part of that value the vessel was bound
to contribute, and that there is a lien on the vescel to secure 1its
payment.

If the technical rules of common~law pleading exlsted in the
admiralty, there might be difficulty in admitting a claim for
general average, in an action founded on a contract of affreight-
ment; because, though the claim for such average grows out of the
contract of affreightment, the implied promise to pay it 1is technic-
ally different from the promise on the face of a bill of lading.

In the case of Pope v. Nickerson, (3 Story, 465,) Mr. Justice Story
vent into a very extensive examination of such claims, under an
egreed statement of facts, 1in an action of agsumpsit on bills of
lading; and it does not seem to have occurred, either to him or the

counsel, that it was inconsistent with any substantial rule of the
common law so to do.

But in the admliralty, as we have said, there are no technicail-
rules of variance or departure. The court decrees upon the whole
matter before it, taking care to prevent surprise, by not allowing
either party to offer proof touching any substantive fact not alleg-
ed or denied by him.

But where, as in this case, the defensive allegation of the
respondent makes a complete case for the libellant, so that no
evidence in support of it 1s required, and where that case is with-
in the form of action and the prayer of relief, and the process used
by the libellant, we think it not a sufficient reason for refusing
relief, that the precise case on whichh the court think fit to grant
it is not set out in the 1l1libel.

We understand, that in the court below the libellants relied
on the duty of the master to adjust and collect, and pay to them,
the general average contributions, as precluding the defence of a
necessary jettison. We think thils defence was properly overruled.
The libellants did not there insist on their lien on the vessel for
its contribution. We do not consider their failure to do so pre-
cludes them from calling on this court to make that decree, to which
the record shows they are entitled. In Finlay v. Lynn, (6 Cranch,
238,) this court was of opinion that the appellant, whose bill was
dismissed by the Circuit Court, was entitled to an account, on a
ground not assumed in the Circuit nggt. This court said: "The
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plaintiff probably did not apply for this account in the court below
and it does not appear to have been a principal object of his bill.
This court therefore doubted whether it would be most proper to

affirm the decree dismissing the bill, with the addition that it
should be without prejudice to any futurse claim for profits, and for
the debt due from one store to the other, or to open the decree and
direct the account. The latter is deemed the more equitable course.
The decrese, therefore, is to be reversed, and the cause remanded,
with directions to take an account of the profits of the jewelry
store, if the same shall be demanded by the plaintiff." But, as

the libellants failed to call the attention of the Circuit Court to
this view of their rights, and placed their claim there solely on
the grounds that the jettison was unlawful, or, if lawful, could not
be a defence, because the master had failed to do the duty incumbent
orn him in a case of general average, we think the decree should be
reversed, without costs. The cause must be remanded to the Circuit
Court, with directions to ascertain the amount of the lien of the
1ibellants on the Ann Elizabeth, for the share to be contributed by

the vessel towards the loss sustained by the libellants, and to
enter a decree acocordingly. . . .

[The dissenting opinion of Mr. Justice Campbell, in which Mr.
Justice Catron concurred, is omitted.]
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Robert J. Vandewater, Appellant, V. Edward Mills, Claimant of the
Steamship Yankee Blade, Her Tackle, &c.

Supreme Court of the United States, 18656
19 Howard 82.

(The statement of the case and the arguments of counsel are
omitted. The facts are sufficiently stated in the opinion.]

Mr. Justice Grier delivered the opinion of the court.

The 1libel in this case sets forth a contract between the owne
ers of certain steamboats, of which the Yankee Blade was one,
to convey freight and passengers between New York and California.
Among other things, it was agrng that the Americe should proceed to

Panama, and the Yankee Blade should leave New York at such time as
to connect with the America. he owner of the Yankee Blade refusec
to employ hils vessel according to this agreement, and sent her to
the Pacific under a contract with other persons. For this breach
of contract the libellant demands damages, assuming that the vessel
is subject, under the maritime law, to 2 lien which may be enforced
in rem In a court of admiralty.

The Circuit Court dismissed the libel, being of opinion "that
the instrument 1s of a description unknown to the maritime law;
that it contains no express hypothecation of the vessel, and the
law does not imply one."

In support of his allegation of error in this decree, the
learned counsel for the appellant has endeavored to establish the
following proposition:

"Agreements for carrying passengers asre maritime contracts,
pertaining exclusively to the business of commerce and navigation,
and consequently may be enforced specifically against the vessel by
courts of admirelty proceeding in rem."

Assuming, for the present, the premises of this proposition to
be true, let us inquire whether the conclusion is a legitimate
consequence therefrom.

The maritime "privilege' or lien is adopted from the civil
law, and imports a tacit hypothecation of the subject of it. It
is a "jus in re," without actual possession or any right of poses-
sion. It accompanies the moperty into the hands of a bona fide
purchaser. It can be executed and divested only by a proceeding
in rem.- This sort of proceeding against personal property is
unimown to the common law, and i8 peculliar to the process of courts
of admiralty. The foreign and ogher attachments of property in

— - O 625 - e o,
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the State courts, though by analogy loosely termed proceedings

in rem, are evidently not within the category. But this privilege
or lien, though adhering to the vessel, is a secret one; 1t may
operate to the prejudice of general creditors and purchasers withe-
out notice; it is therefore "strictl juris," and cannot be extended
by construction, analogy, or inference. "Analogy," says Pardessus,
(Droit Civ., vol. 3, 597,) "cannot afford a decisive argument, be-
cause privileges are of strict right. They are an exception to the
rule by which all creditors have equal rights in the property of
their debtor, and an exception should be declared and described in
express words; we cannot arrive at it by reasoning from one case to
another. -

These principles will be found stated, and fully vindicated
by authority, in the cases of the Young Mechanic, 2 Curtls, 40%,
and Kiersage, Ibid., 421; see also Harmer v. Bell, 22 E. L. and E.

62.

Now, it is a doctrine not to be found in any treatise on
maritime lavw, that every contract by the owner or master of a
vessel, for the future employment of it, hypothecates the vesgsel
for 1ts performance. This lien or privilege is founded on the
rule of maritime law as stated by Cleirac, (597:) '"Le batel est
obligée 4 la marchandise et la marchandise au batel." The obliga-
tion is mutual and reciprocal. The merchandise is bound or
hypothecated to the vessel for freight and charges, (unless releasecd
by the covenants of the charter-party,) and the vessel to the
cargo. The bill of lading usually sets forth the terms of the
contract, and shows the duty assumed by the vessel. Where there
is a charter-party, its covenants will define the duties imposed
on the ship. Hence it is said, (1 Valin, Ordon. de Mar., b. 3,
cit. 1, art. 11,) that "the ship, with her tackle, the freight, and
the cargo, are respectively bound (affectée) by the covenants of
the charter-party." But this duty of the vessel, to the performance
of which the law binds her by hypothecation, is to deliver the car-
go at the time and place stipulated in the bill of lading or
charter-party, without injury or deterioration. If the cargo be
not placed on board, it is not bound to the vessel, and the vessel
cannot be in default for the non~delivery, in good order, of goods
never received on board. Consequently, if the master or ownepr
refuses to perform his contract, for for any other reason the ship
does not receive cargo and depart on her voyage according to con-
tract, the charterer has no privilege or maritime lien on the
ship for such breach of the contract by the owners, but must resort
to his personal action for damages, as in other caaea:/

- See 2 Boulay, Paty Droit Com. and Mar., 299, where it is said,
"Hors ces deux cas, (viz: default in delivery of the goods, or
damages for deterioration,) il n'y a pas de privilege & pretendre
de la part du marchand chargeur; car si les dommages et interets
n'ont lieu que pour refus de depart du navier, pour depart tardif
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ou precipité, pour saisie du navire ou autrement il est evident que

a cet egard la créance est simple et ordinaire, sans aucune sorte
de privilege."

Thus, in the case of the City of London, (1 W. Robinson 89,)
it was decided that a mariner who had been discharged from a
vessel after articles had been signed, might proceed in the
admiralty in a suilt for wages, the boyage for which he was engaged
having been prosecuted; but if the intended voyage be altogether
abandoned by the owner, the seaman must seek his remedy at common
law by action on the case.

And this.court has decided, in the case of The Schooner Free-
man V. Buckingham, 18 Howard, 188, "that the law creates no lien on
a vessel as a security for the performance of a contract to transge
port cargo, until some lawful contract of affreightment is made,
and a cargo shipped under it."

Now, the damages claimed by the libellant, in this case, are
not for the non~-delivery of merchandise or cargo at the time and
place according to the covenants of a charter-party, or for their
injury or deterioration on the voyage, but for a refusal of the
owners to employ the vessel in carrying passengers and freight
from New York, so as to connect with the America when she should
arrive at Panama. The owners have not made it a part of their
agreement that their respective vessels should be mutually hypoth-
ecated as security for the performance of their agreement; and, as
we have shown there is no tacit hypothecation, privilege, or lien,
given by the maritime law.

We have examined this case from this point of view because
the 1ibel seems to take it for granted that every breach of contract,
where the subject-matter is a ship employed in navigating the ocean
gives a privilege or lien on the vessel for the damages consequent
thereon, and because it was assumed in the argument, that if this
contract was in the nature of a charter-party, or had some features
of a charter-party, the court would extend the maritime lien by
analogy or inference, for the sake of giving the libellant this
remedy, and sustaining our jurisdiction. PEut we have shown this
conclusion is not a correct inference from the premises and that
this lien, being stricti juris, will not be extended by construction.
It is, moreover, abundantly evident that this contract has none
of the features of a charter-party. A charter-party 1s defined to
be a contract by which an entire ship, or some principal part there-
of, is let to a merchant for the conveyance of goods on a deter-
mine%/voyage to one or more places. (Abbot on Ship., 241)

Now, by this agreement, the libellant has not hired the
Yankee Blade, or any portion of the vessel; nor have the master or
owners of the ship covenanted to convey any merchandise for the
libellent, nor has he agreed to furnish them any. A But the agent
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for the Yankee Blade '"agrees that when the America arrives at
Punama, the Yankee Blade shall leave New York, conveying passengers
and freight," which were afterwards to be received by the America,
and transported to San Francisco; and the passage money and

freight earned was to be divided between them--25 per cent to the
Yankee Blade, and 75 to the America.

This i1s nothing more than an agreement for a speclal and
limited partnersnip in the business of transporting freight and
passengers between New York and San Francisco, and the mere fact
that the transportation is by sea, ad not by land, will not be
sufficient to give the court of admiralty jurisdiction of an
action for a breach of the contract. It is not one of those to
which the peculiar principles or remedies given by the maritime
law have any special application, and is the fit subject for the
jurisdiction of the common~-law courts.

The decree of the Circuit Court is therefore af{firmed.
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" Henry T. Buckley, Claimant of the Barge Edwin, Appellant, V.
The Naumkeag Steam Cotton Company.

Supreme Court of the United States, 1860.
24 Howard 386.
[The arguments of counsel are omitted;]
Mr. Justice Nelson delivered the opinion of the court.

This is an appeal from a decree of the Circuit Court of the

United States, sitting in admiralty, for the district of Massa-
chusetts.

The libel in the court below was against the barque Edwin,
to recover damages for the non-delivery of a portion of a shipment
of cotton from the port of Mobile to Boston. The facts upon which
the question in thls case depends are found in the record as
agreed upon by the proctors, both in the District and Circuit
Courts, and upon which both courts decreed for the libellant.

Frcm this agreed state of facts it appears that the master of
the vessel, which was then lying at the port of Mobile, agreed to
carry for the libellant 707 bales of cotton from that port to
Boston, for certain freight mentioned in the bills of lading.

The condition of the bay of Mobile, which is somewhat peculiar,
becomes material to a proper understanding of the question in thils
case.

Vessels of a large size, and drawing over a given depth of
water, cannot pass the bar in the bay, which is situated a consider-
able distance below the city. Their cargo is brought to them in
lighters, from the city over thebar, and then laden on board the
vessels. Vessels which, from their light draft, can pass the bar
in ballast, go up to the city and take on board as much of their
cargoes as is practicable, and, at the same time allow them to
repass it on their return, and are then towed below the bar, and

the residue of their load is brought down by lighters and put on
board.

In either case, when the vesgssel i3 ready to receive cargo be-
low the bar, the master gives notice of the fact to the consignor
or broker, through whom the freight is engaged, and provides at
the expense of the ship, a lighter for the conveyance of the goods.
The lighterman applies to the consignor or broker, and takes an
order for the cargo to be delivered, receives it and gives his
own receipt for the same. On delivering the cargo on board the
vessel, below the bvar, he takes a receipt from the mate or proper
officer in chargse.
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The usual bills of lading are subsequently signed by the
mester and delivered.

In the present case, the barque Edwin received the principal
part of her cargo at the city, and was then towed cdown below the
bar to receive the residue. The master employed the steamer M.
Streck for this purpose, and 100 bales were laden on board of her
at the city to be taken down to complete her load, and for which
the master of the lighter gave a receipt; after she had passed the
bar and had arrived at the side of the barque, but before any part
of the 100 bales was taken out, her boiler exploded, in consequence
of which the 100 bales were thrown into the water and the lighter
sunk. Fourteen of the bales were picked up by the c¢rew of the
vessel, and brought to Boston with the 607 bales cn board. Eighty
bales were also picked up by other persons, wet and damaged, and
were surveyed and sold; four remain in the hands of the ship broker
at Mobile, for account of whom it may concern; two were lost.

l The master of the barque signed bills of lading, including
the 100 bales, being advised that he was bound to cdo so, and that
if he refused, his vessel would be arrested and detained. On her
arrival at Boston, the master delivered the 607 balecs to the con-
signees, and tendered the fourteen, which were refused.|

A question has been made on the argument, whether or not the
libellant could recover upon the undertaking in the bills of lading,
they having been signed under the circumstances stated, or must
resort to the original contract of affreightment between the master
and the shipper. The articles in the libel place the right to
damages upon both grounas. The view the court has taken of the
caseé supersedes the necessity of noticing this distinction.

v’

The court is of opinion that the vessel was bound for the
safe shipment of the whole of the 7C7 bales of cotton, the quaentity
contracted to be carried, from the time of their delivery by the
shipper at the city of Mobile, and acceptance by the master, and
that the delivery of the hundred bales to the lighterman was a
delivery to the master, and the transportation by the lighter to
the vessel the commencement of the voyage in execution of the cone-
tract, the same, in judgment of law, as if the hundred bales had
been placed on board of the vessel at the city, instcad of the
lighter. Thw lighter was simply a substitute for the barque for
this portion of the service.) The contract of affreightment of the
cotton was a contract for its transportation from the city of
Mobile to Boston, covering a voyage between these termini, and
when delivered by the shipper, and accepted by the master at the
place of shipment, the rights and obligations of both parties
became fixed -- the one entitled to all the privileges secured to
the owner of cargo for its safe transportation and delivery; the
other, the right to his freight on the completian of the voyage,
as recognised by principles and wusages of the maritime law.
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The true meaning of the contract before vus cannot be mistaken,
and 1s in perfect harmony with the acts of the master in further-
ance of jts execution.

Both parties understood that the cotton was to be delivered
to the carrier for shipment at the wharf in the city, and to be
transported thence to the port of discharge. After the delivery
and acceptance at the place of shipment, the shipper had no
longer any control over the property, except as subject to the
stipulated freight.

The contract as thus explained being made by the master in
the course of the usual employment of the vessel, and in respect
to which he is the general agent of the owner, it would seem to
follow upon the settled principles of admiralty law, which binds
the vessel to the cargo, and the cargo to the vessel, for the
performance of the undertaking, that the ship in the present case
is liable for the loss of the hundred bales, the same€ as any other
portion of the cargo.

It is insisted, however, that the vessel is exempt from re-
sponsibility upon the ground that the one hundred bales were never
laden on board of her, end we are referred to several caseés in
this court and in England in support of the position. (18 How.,
189; 19 Ib., 90; and 2 Eng. L. and EqQ. R., 337; OGrant and others
V. Norway and others, 18 Eng. C.L. and Eq., 561; 29 Ib., 323.)
But it will be seen, on reference to these cases, the doctrine
was applied, or asserted, upon a state of facts wholly different
from those in the present case. In the cases where the point was

ruled, the goods were not only not laden on board the vessel, but
"~ they never had been delivered to the master+ There was no contract
of affreightment binding between the parties, as there had been
no fulfillment on the part of the shipper, namely the delivery of
the cargo. .

It was conceded no suit could have been maintained upon the
original contract, elther against the owner or the vessel; but
as the bill of lading had been signed by the master, in which he
admitted that the goods were on board, the question presented was,
whether or not the admission was not conclusive against the owner
and the vessel, the bill of lading having passed into the hands of
a bona fide holder for value.

The court, on looking into the nature and character of the
authority of the master, and the limitations annexed to it by the
ueages and principles of law, and the general praesctice of ship-
masters, held, that the master not only had no general authority
to sign the bill of lading, and admit the goods on board when
contrary to the fact, but that a third party taking the bill was
chargeable with notice of the limitation, and took it subject to
any infirmity in the contract growing out of it.
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The first time the question arose in England, and was de-
termined, was in the case of @Grant and others v. Norway and others
in the Common Pleas, (1851,) and was in reference to the state of
facts existing in this and like cases, and in connection with the
princinles involved in its determination, that the court say the
master had no authority to sign the bill of lading, unless the
goods had been shipped; cases in which there had bcen no deljvery
of the goods to the master, no contract binding upon the owner or
the ship, no freight to be carried, and, in truth, where the whole¢
transaction rested upon similated bills of lading, signed by the
master in fraud of his owners.

In the present case the cargo was delivered in pursuance of V/
the contract, the goods in the custody of the master, and subject
to his lien for freight, as effectually as if they had been upon
the deck of the ship, the contract confessedly binding both the
owner and the shipper; and, unless it be held that the latter is |
entitled to his lien upon the vessel also, he is deprived.of one ol
the privileges of the contract, when, at the same time, the owner
is in the full enjoyment of all those belonging to his side of 1it.

The argument urged againgt this lien of the shipper seems to
go the length of maintaining, that in order to uphold it there
must beé a physical connection between the cargo and the vessel,
and that the form of expression in the cocses referred to is not
to be taken in the connection and with reference to the facts of
the particular csasse, but in a general sense, and as applicable to
every case involving the liablility of the ship for the safe transe
portation and delivery of the cargo. But this is obviously too
narrow and limited a view of the liability of the vessel. There
1s no necessary physical connection between the cargo and the ship,
a8 a foundation upon which to rest this liability. The unlading
of the vessel at the port of discharge, upon the wharf, or even
the deposit of the goods in the warehouse, does not discharge the
lien, unless the delivery is to the consignee of the cargo, within
the meaning of the bill of lading; and we do not see why the 11en,//
may not attach, when the cargo is delivered to the master tor
shipment befcre it reaches the hold of the vessel, as consistently
and with as much reason as the continuance of it after separation
from the vessel, and placed upon the wharf, or within the ware-
house. In both instances the cargo 18 in the custody of the master,
and in the act of conveyance in the execution of the contract of
affreightment. We must look to the substance and good sense of ths
transaction; to the contract, as understood and intended by the
parties, and as explained by its terms, and the attending circum-
stances out of which it arose, and to the grounds and rsasons of
the rules of law upon tne epplication of which their duties and
obligations are to be aacertaéned, in order to determine the scope
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snd extent of them; and, in this view, we think no well-founded
distinction can be made, as tO the liabkility of the owner eand
vessel, between the case of the delivery of the goods into the
hands of the master at the wharf, for transportation on board of

a particular ship, in purauance of the contract of affreightment,
arnd the case as made, after the lading of the goods upon the deck
of the vessel; the osne a constructive, the other an actual possess-
ion; the former, the same as i{if the goods had been carried to the
vegsel by her boats, instead of the vessel going herself to the
whar{.

The decree of the court below afiirmed.
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The Priscilla.
Circuit Court of Appeals of the United States, Second Circuit, 190
114 Federal Reporter 836.

Appeal from the District Court of the United States for the
Southern District of New York « . . o»

Wallace, Circuit Judge. The court below decided that a mar-
itime lien was created against the Priscilla for the value of the
libelant's baggage, l1ost while in the custody of the vessel's owner.
106 Fed. 739. 7Unless this conclusion was correct, the court had no
jurisdiction of the action in rem. The Priscilla was one of a line
of steamships operated by the New York, New Haven & Hartford Rail-
road Company, known as the "Fall River & Providence Line." The
company was accumstomed to receive at its pier in New York City
the baggage sent there by passengers intending to take passage on
its vessels, and keep such baggage until claimed by the passengers.
Before the baggage is shipped, the rules of the company require the
passenger to show a ticket, and have his baggage checked. Storage
is charged on baggage after it has remained uncalled for for more
than 24 hours. Until the owner comes to the pler and claims his
beggage, it is held by the baggage master; and, until it has been
checked, no baggage is received by the company on board a vessel.

On the afternocon of July 3, 1899, a trunk and a dress-suit case
belonging to libelant were delivered by an expressman to the agent
of the steamship company at its pier. Subsequently, on the same
afternoon, the libelant came to the pler and purchased a ticket
for Boston. He then went to the baggage agent, claimed his baggage,
and presented the receipt of the express company, together with his
ticket. The agent found the trunk, but the dress=-suit case was
missing. Before the Priscilla sailed, the baggage agent told the
libelant that, if it was found, it would be forwarded on the next
boat. The libelant had his trunk checked, and took passage by the
Priscilla. The dress~suit case was never found.

A contract for the transportation of passengers by sea, like
one for the transportation of merchandise, 1s a maritime contract,
and there is no distinction in principle between them. The same
liability attaches both to the owner and to the vessel for breach
of performance. The Moses Taylor, 4 Wall. 411, 18 L. -‘Ed. 397.

when a vessel enters upon the performance of a contract of
affreightment, she becomes pledged to its complete execution, and
may be proceeded agsainst in rem for any breach; but, when the
contract is purely executory, no lien attaches for the breach. The
Freeman , 18 How. 182, 15 L. Ed. 34l1l; The Yankee Blade, 19 How.
82, 15 L. Ed. 554. The question was carefully considered, and the
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authorities fully collated, in Scott v. The Ira Chaffee (D.C.)

2 Fed. 401. Later adjudications to the same effect are The Prince
Leopold (C.C.) 9 Fed. 333; The J.F. Warner (D.C.) 22 Fed 342; The
Vigilancia (D.C.) 58 Fed. 698. In the City of London, 1 W. Rob.
Adm. 88, Dr. Lushington inclined to the opinion that "if a seaman
is engaged on board a vessel, and the owners think fit to abandon
the voyage for which the seaman has been engaged, he would not be
entitled to sue in admiralty for redress, but must seck his remedy
by an action on the case." 1In The Bella (D.C.) 91 Fed. 540, it was
decided that there is no lien on the ship for the enforecement of a
contract for the carriage of a passenger who has not rendered him-
self on board for the purpose of being carried. In the Eugene, 3l
C.C.A. 345, 87 Fed. 1001, the same proposition was decided by the
circult court of appeals. Following the analogy in the case of a
contract of affreightment, we have no doubt that the lien does not
arise until either the passenger has been received on board, or his

baggage has been put into the custody or under the control of the
vessel.

In the present case the baggage was lost before the company
had notice that it belonged to the libelant, and apparently before
the libelant had entered into any contract of carriage. It was in
the custody of the company, in contemplation that he would become
a passenger; but the relation of carrier end passenger was inchoate
and the custody was a matter preliminary, although accessory to a._]
contract of carriage. When baggage is delivered, as it was in this
caseé, without any directions as to Its destination or time of ship-
ment, the carrier cannot be expected to know to whom it belongs, or
vhether it is to be carried by any particular vessel of the line, or
even whether it 1s to be carried at ell. Under such circumstances,

it {s in no sénse within the custody or control of any particular
vessel or its officers.

It is unnecessary to consider whether the company assumed the
liability of a carrier, or only that of a warehouseman, towards the
libelant. It suffices that the breach of its obligation took place

before it had entered upon the performance of any contract of car-
riage, and consequently did not create any lien upon the vessel.

The decree is reversed, with costs, and with instructions to
the court below to dismiss the libel.
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Osaka Shosen Kaisha et al. v. Pacific Export Lumber Company.
Supreme Court of the United States, 1923.
<60 United States 490.
[The arguments of counsel are omitted.|
Mr. Justice McReynolds delivered the opinion of the Court.

March 19, 1917, through its agent at Tacoma, Wash., Osaka
Shosen Kaisha, incorporated under the laws of Japan and owner of
the Japanese steamer "Saigon Maru," then at Singapore, chartered
the whole of that vessel, including her deck, to respondent Lumber
Company to carry a full cargo of lumber from the Columbia or Wil-
lamette River to Bombay. In May, 1917, the vessel began to load
at Portland, Ore. Having taken on a full under-deck cargo and
241, 559 feet upon the deck, the captain refused to accept more.
After insisting that the vessel was not loaded to capacity and
ineffectively demanding that she receive an additional 508, 441
feet, respondent libeled her, setting up the charter party and the
captain's refusal, and claimed substantial damages. The owner gave
bond; the vessel departed and safely delivered her cargo.

The Lumber Company maintains that it suffered material loss
by the shin's refusal to accept a full load; that she is liable
therefor under the general admiralty law and also under the Oregon
gstatute (Olson's Laws of Oregon, 8§ 10,281), which declares every
vessel navigating the waters of the State shall be subject to a
lien for the damages resulting from non-performance of affreight-
ment contracts.

Petitioner excepted to the 1libel upon the ground that the
facts alleged showed no lien or right to proceed in rem. The trial
court ruled otherwise and awarded damages upon the evidence. 267
Fed. 881. The Circuit Court of Appeels approved this action.

272 T'ed. 799,

Little need be written of the clalm undcr the state statute.
The rights and liabllities of the parties depend upon general
rules of maritime law not subject to material alterations by state
enactments. The Roanoke, 189 U.S. 185; Southern Pacific Co. v.
Jensen, 244 U.S. 205; Union Fish Co. v. Erickson, 248 U.S. 308.

Both courts below acted upon the view that while the 4hip is
not liable in rem for breaches of an affreightment contract so
long as it remains wholly executory, she becomes<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>