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INCREASING YOUTH PARTICIPATION: THE CASE FOR
A NATIONAL VOTER PRE-REGISTRATION LAW

Ceridwen Cherry*

Lagging youth participation rates threalen participatory democracy and under-
mine the representation of young people’s inlerests in elected government.
However, the percentage of registered youth who actually cast ballots is very high.
The correlation between registration and actual voter participation suggesis that
when given assistance and greater opportunities to register, young citizens will
vote. This Note proposes a national pre-registration law that would allow voter
registration to begin at age sixteen. Such a law would be feasible, constitutional,
and politically viable and may increase not only the voter participation of young
people, but also the socioeconomic diversity of the electorate.

INTRODUCTION

In the 2008 general election, had Americans under the age of
thirty voted at the same rate as the general population, an addi-
tional seven million votes would have been cast. With so many
races determined by tiny margins,” the votes of these younger
Americans could have changed the political landscape in many
districts.

Youth voter participation lags behind all other age groups.’
However, the percentage of registered young people who actually

* ].D. Candidate, 2012, University of Michigan Law School. M.P.P. Candidate, 2012,
Harvard Kennedy School of Government. B.A., 2006, Amherst College. Articles Editor,
University of Michigan Journal of Law Reform, Volume 45. Thank you to all who read drafts,
especially David Levine and Peter White, and to the members of JLR Volume 45 for all their
hard work.

1. ProjeECT VOTE, EXPANDING THE YOUTH ELECTORATE THROUGH PREREGISTRATION
2 (2010), available at http://www.projectvote.org/images/publications/2010%20Issues%
20in%20Election %20Administration/2010%20Legislative %20Brief%20-%20Preregistration.
pdf.

2. For example, Tom Perriello was elected to the U.S. House of Representatives from
Virginia in 2008 by a mere 727 votes, only 0.23% of the total votes. November 2008 Official
Results, VIRGINIA STATE BoArD OF ELECTIONS, htips://www.voterinfo.sbe.virginia.gov/
election/DATA/2008/07261AFC-9ED3-410F-B07D-84D014AB2C6B/Official /6_s.shtml (last
visited Aug. 2, 2011). In the Minnesota Senate race, Al Franken defeated Norm Coleman by
312 votes, or 0.01% of the vote. In re Contest of Gen. Election Held on November 4, 2008,
for Purpose of Electing a U.S. Senator from Minn., 767 N.W.2d 453, 457 (Minn. 2009).

3. TaoM FiLE & SaraH CRissEy, U.S. CENsUS BUREAU, VOTING AND REGISTRATION IN
THE ELECTION OF NOVEMBER 2008 4 (2010), available at http://www.census.gov/prod/
2010pubs/p20-562.pdf.
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cast ballots is very high." The correlation between registration and
actual voter participation suggests that when given assistance and
greater opportunities to register, young citizens will vote. As a re-
sult, the biggest barrier to electoral participation is not difficulty in
ensuring that registered voters actually cast ballots, but rather the
current system of voter registration. Attempts to increase the per-
centage of younger Americans who vote should be targeted at
improving the registration process for young people.

Pre-registration laws have particular promise as tools for increas-
ing lagging electoral participation rates among young citizens by
allowing sixteen- and seventeen-year-olds to register to vote.
Pre-registration has already been proven to increase youth voter
registration.” Pre-registration may also encourage a lifelong habit
of civic engagement and be particularly effective in increasing the
registration rates of minorities and the economically disadvan-
taged, groups that are underrepresented in the current
electorate.’

Currently, eight states and the District of Columbia have adopt-
ed preregistration laws.” At least six more states have taken
legislative steps towards adopting such laws.” Additionally, mem-
bers of Congress have made at least two attempts within the last
several years to expand pre-registration nationally.’ Yet, despite the

4. In 2008, eighty-four percent of registered voters between the ages of eighteen and
thirty cast a ballot. DoucLas R. HEss & Jopy HERMAN, PROJECT VOTE, REPRESENTATIONAL
Bias 1N THE 2008 ELEcTORATE 19 (2009), available at http://projectvote.org/images/
publications/Reports%200n%20the %20Electorate /Representational % 20Bias %20in %20the
%202008%20Electorate/Representational %20Bias % 20in %20the % 202008 % 20Electorate. pdf.

5. MicHAEL P. McDONALD, VOTER PREREGISTRATION PROGRAMS 24 (2009), available
at http://elections.gmu.edu/Preregistration_Report.pdf.

6. See infra Part IV.

7. Those states are Florida, Hawaii, Maryland, North Carolina, Rhode Island, Dela-
ware, California and Oregon. Voler Pre-registration Bill Signed into Law, STATE OF DELAWARE
(Sept. 8, 2010), http://governor.delaware.gov/news/2010/1009september/20100908-
voter.shtml. Pre-registration is also already the norm in numerous other countries. For
example, in the United Kingdom, sixteen-year-olds are permitted to register even though
they cannot vote until they are eighteen. Registering to Vote, DIRECTGOV, http://www.
direct.gov.uk/en/Governmentcitizensandrights/UKgovernment/Politicalpartiesandelections
/DG_073239 (last visited Jan. 15, 2011).

8. PROJECT VOTE, supra note 1, at 5-6. Pre-registration bills were introduced in the
legislatures of Arizona, Kansas, Massachusetts, Michigan, New Hampshire, and Washington
during the 2009-2010 session. /d.

9. In 2004, Rep. Edward Markey (D-MA) introduced the Gateway to Democracy Act
of 2004, which sought to amend the National Voter Registration Act to allow sixteen-year-
olds to register to vote when applying for a driver’s license. Gateway to Democracy Act, H.R.
4972, 108th Cong. (2004). In 2008, Sen. Bill Nelson (D-FL) introduced the Voting Oppor-
tunities and Integrity in the Conduct of Elections Act, an expansive election reform bill,
which included provisions and funding for states to adopt pre-registration. Voting Oppor-
tunities and Integrity in the Conduct of Elections Act, S. 3100, 110th Cong. (2008).
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growing interest in and adoption of pre-registration laws, very little
has been written on the costs and benefits of these laws.

This Note argues that in order to address low youth voter partic-
ipation, Congress should adopt a national pre-registration law. The
argument proceeds in four parts. Part I illustrates that young citi-
zens are significantly less likely to register and vote in elections.
Part I also considers how the lack of uniformity among current
registration laws enhances this effect and threatens participatory
democracy. Part II examines Congress’s powers relating to voter
registration and argues that Congress can and should pass a law
requiring the states to adopt pre-registration. Part III examines
how a federal pre-registration law would be implemented through
state departments of motor vehicles, in schools, and at public assis-
tance agencies. Finally, Part IV examines the benefits that would
flow from a national pre-registration law, responds to counterar-
guments, and considers the political feasibility of such a law.

PART I: THE CURRENT STATE OF VOTER REGISTRATION

Low voter participation among young people is a serious prob-
lem that needs to be addressed. Low youth voter participation
leads to a lack of elected representation for young people’s inter-
ests and may have serious consequences for young people’s
long-term participation rates. This Part argues that the current sys-
tem of registration, which is confusing and lacks uniformity, is
largely to blame for low youth registration rates. A national
pre-registration law would address these concerns and is thus a
promising solution to lagging youth participation rates.

A. The Problem of Low Voter Registration Among Young People

The United States suffers from low voter registration and par-
ticipation rates.” The problem is most severe among young,
eligible voters. Compared to Americans of all other age groups,
eighteen- to twenty-four-year-olds are registered to vote at signifi-
cantly lower rates. For example, during the 2008 election only
58.8% of eighteen- to twenty-four-year-old citizens were regis-
tered to vote compared to the national average for all ages of

10.  G. Bingham Powell, Jr., American Voter Turnout in Comparative Perspective, 80 Am.
PoL. Sc1. REv. 17, 23-24 (2006) (noting that turnout rates in the US regularly lag behind
the average eighty percent of the eligible electorate who vote in other comparable democ-
racies).
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seventy-one percent.” Moreover, in 2008 every region of the United
States experienced a lower registration rate for eligible voters aged
eighteen- to twenty-four than every older age group.” The low reg-
istration rate among younger citizens in 2008 is especially striking
given the significant focus during the election by the media and
the Obama campaign on increasing youth registration. Despite
such attention, youth voter registration continued to lag behind all
other age groups and increased only slightly above 2004 rates.”

As a result, younger Americans voted at significantly lower lev-
els. In the 2008 election they participated at a lower rate than all
other groups. While sixty percent of twenty-five- to forty-fouryear-
olds, 69.2% of forty-four- to sixty-four-year-olds, 72.4% of sixty-five-
to seventy-five-year-olds and 67.8% of those seventy-five or older
voted, only 48.5% of eighteen- to twenty-four-year-olds participat-
ed.”

The disproportionately low voter registration rate among young
Americans is especially alarming given that the vast majority of citi-
zens actually participate in elections once they are registered. In
2008, over ninety percent of all registered voters cast ballots.” In
no state was the rate of participation by registered voters below
eighty percent, and in more than half of all states greater than
ninety percent of registered voters participated.” Participation
rates for registered voters were similarly high in 2000 and 2004
when eighty-six percent and eighty-nine percent of registered vot-
ers cast ballots.”

The high percentage of registered voters who actually cast bal-
lots also exists for younger citizens. Although fewer than half of all
eighteen- to twenty-four-year-olds vote in our elections, the per-
centage of registered young voters who participate is very high. The
percentages of registered voters under thirty who cast ballots in
2000, 2004, and 2008 were seventy-four percent, eighty-two per-
cent, and eighty-four percent respectively.”

11. FiLE & CRrissty, supra note 3, at 4.

12, Table 3. Reported Voting and Registration, by Race, Hispanic Origin, and Age, for the
United States, Regions, and Divisions: November 2008, U.S. CENsus BuUReau (July 2009),
http://www.census.gov/hhes/www/socdemo/voting/publications/p20,/2008/Table %2003-
1.xls.

13.  Hess & HERMAN, supra note 4, at 19.

14.  Table 2. Reported Voting and Registration, iy Race, Hispanic Origin, Sex, and Age, for the
United States: November 2008, U.S. CENsus Bureau (July 2009), http://www.census.gov/
hhes/www/socdemo/voting/publications/p20/2008/tables.html.

15.  Hess & HERMAN, supra note 4, at 6.

16. Id at18.

17.  Id. at10.

18. Id at19.
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These high participation rates of young registered voters cast
doubt on the assumption that younger voters simply do not want
to participate in elections. In fact, voters under thirty was the only
age group to show an increase in participation during the 2008
election.” Additionally, youth voter turnout rates are positively
correlated with youth registration rates.” Between 1972 and 2004,
in every year except 1996, whenever the youth voter registration
rate rose between election years the youth voter turnout in the
presidential election also increased.” The correlation between reg-
istration and actual voter participation strongly indicates that when
given the opportunity to register, young citizens will vote. While
causation cannot be proven, particularly in relation to electoral
habits,” this very strong association suggests that focusing on the
registration process for young citizens will also increase their voter
participation rates. Particularly in the electoral context, such a
strong correlation cannot be ignored.

B. Reasons for Low Youth Registration Rates

In the United States, “burdensome registration requirements”
are a “major institutional deterrent to voting.”® Young voters face
particular disadvantages within the voluntary registration system.
Many newly eligible voters are unfamiliar with the registration sys-
tem, including how and where to register to vote. As a result of this
confusion, many newly eligible voters inadvertently miss voter reg-
istration deadlines.™

19. ProJECT VOTE, supranote 1, at 2.

20.  Karlo Barrios Marcelo, Voter Registration Among Young People, THE CTR. FOR INFO. &
Res. oN Civic LEARNING & ENGAGEMENT 2 (June 2008), http://www.civicyouth.org/
PopUps/FactSheets/FS07_Registration.pdf (“Voter turnout rates are positively correlated
with voter registration rates.”).

21. Id.

22. It is especially difficult to prove causation in the context of voter registration and
participation. Because registration is a threshold requirement for voter participation, it is
not possible to compare the likelihood that a potential voter will participate before and
after they register, given that before registration they were legally barred from doing so. As a
result, a very strong correlation is the best available evidence of a potentially successful elec-
toral reform. Additionally, there are many factors that influence each individual’s decision
to vote, and thus no single factor is the sole reason any individual voter ultimately casts a
ballot.

23.  Arendt Lijphart, Unequal Participation: Democracy’s Unresolved Dilemma, 91 AM. PoL.
Sci. Rev. 7 (1997).

24. McDoNALD, supranote 5, at 1-2.
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PART IV: THE BENEFITS OF PRE-REGISTRATION

This Part considers the benefits that would flow from a national
pre-registration law in addition to increased youth registration and
participation rates. These benefits include an expansion of youth
civic engagement as well as the opportunity to increase the num-
ber of minorities and the poor who participate in elections. This
Part also rejects criticisms of pre-registration, including cost and
inefficiency because of perceived youth mobility. Finally, it argues
that passing a national youth pre-registration law is politically fea-
sible.

A. The Positive Impact of Pre-Registration on Civic Engagement

In addition to increasing voter participation by young people,
one potential benefit of a national pre-registration law is increased
interest in other civic activities on the part of young citizens. Cur-
rently, the United States faces a severe shortage of qualified poll
workers. For example, for the 2004 election, the country needed
two million poll workers nationwide, but fell short by five hundred
thousand.” The shortage is so severe that the Ohio Secretary of
State has even proposed “drafting” poll workers for a form of
mandatory civic service, similar to jury duty.”” In addition to the
shortage, the age of poll workers is rising rapidly. The average age
is currently seventy-two.”” The United States Election Assistance
Commission has called the rising age the “biggest threat” to elec-
tion administration because of the increased likelihood of
confusion and costly mistakes by elderly poll workers.™

One of the Commission’s recommendations to address these
problems was for election officials to recruit new poll workers
from high schools.” Such a program could easily be tied to a
pre:registration law. Allowing sixteen- and seventeen-year-olds to
pre-register to vote would serve as an initial contact with election
officials and provide a database of potential young people for elec-
tion administration offices to contact as future poll workers. For

131. BuiLbinG CoNFIDENCE IN U.S. ELECTIONS, REPORT OF THE COMM’'N ON FED. ELEC-
TioN REFORM, CARTER BakEr CoMM’N oN Fep. ELEcTION REFORM 54 (Sept. 2005),
www.american.edu—full_report.pdf.

132. Bob Driehaus, Official Proposes Drafting’ Poll Workers to Ease Problems, N.Y. TiMEs,
Jan. 27,2007, at A11.

133. Jim Drinkard, Panel Cites Poll Workers’ Age as Problem, USATopav.com (Aug. 8, 2004),
http:/ /www.usatoday.com/news/politicselections/nation /2004-08-08-voting-workers_x.htm.

134. Id

135. IHd.
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example, Broward County, Florida recruited over eight hundred
students to work as poll workers, in large part through outreach to
schools as a part of pre-registration programs.”” Furthermore, in
many states it is a legal requirement that all poll workers be regis-
tered to vote, meaning that if pre-registration is not legal, election
officials are unable to recruit sixteen or seventeen-year-old poll
workers.”” As a result, a national pre-registration law may increase
the number of student poll workers and help address the nation-
wide poll worker shortage.

Additionally, facilitating the registration and participation of
younger voters may increase lifelong civic participation. Voting is
habit forming."® Studies have found that young people who vote
once are significantly more likely to vote again, whereas those who
fail to vote are less likely to vote in future elections.”™ Voting in a
given election may increase the likelihood of participation in the
next election by up to fifty percent.” In one study of citizens who
voted in two consecutive presidential elections, only three percent
did not vote in both the next midterm and presidential election. In
contrast, of those voters who missed two consecutive presidential
elections, more than two-thirds also did not vote in the next elec-
tion."" These data suggest that given the strong correlation
between registration and actual voter participation, assisting young
people in registering and participating as soon as they are eligible
may increase the likelihood that they will develop a lifelong habit
of voting. Doing so on a large scale may increase overall electoral
participation in the United States. However, if efforts are not made
now to stem the low participation rates by younger voters, these
individuals may become habitual non-voters.

136. McDonALD, supra note 5, at 13.

187.  See, e.g., id. at 37-38 (Hawaii); Election Voters, ALAMEDA COUNTY, http://www.acgov.
org/rov/workers.htm (California) (last visited Oct. 13, 2011).

1388. Richard A. Brody & Paul M. Sniderman, From Life Space to Polling Place: The Rele-
vance of Personal Concerns for Voting Behavior, 7 BRIT. J. PoL. Sc1. 337, 349 (1977).

139. See, e.g., Alan Gerber et al., Voting May Be Habit-Forming: Evidence from a Randomized
Field Experiment, 47 AMm. J. PoL. Sci. 540 (2003); Plutzer, supra note 52, at 43.

140. Gerber et al,, supra note 139, at 541.

141. Plutzer, supra note 52, at 43.
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B. Pre-Registration as a Tool to Increase Registration Rates of
Racial Minorities and the Poor

A desire to address noticeable racial disparities in the electorate
was one of the factors that motivated Congress to pass NVRA.™
Congress should continue this commitment to ensuring a diverse,
representative democracy by passing a national pre-registration
law. Low youth voter registration rates are closely connected with
low participation rates among minorities and the economically
disadvantaged. As a result, a national pre-registration law aimed at
improving youth registration will likely also simultaneously create
an electorate that is both more racially and socio-economically
representative of the country as a whole.

In addition to skewing older, the population of registered voters
is disproportionately white when compared to the American popu-
lation as a whole. Non-whites make up twenty-seven percent of the
adult citizen population but only twenty-four percent of voters."
Given that members of racial minorities register and participate at
lower levels,” young people from majority-minority communities
are often surrounded by fewer neighbors who are registered,
which may in turn decrease the likelihood they will themselves
register to vote. Lagging participation rates confirm this concern.
Statistically, Americans aged eighteen- to twenty-four who
self-identify as members of racial minorities are less likely to be
registered to vote than white citizens of the same age." In 2008,
registration rates for young white citizens outpaced those for mi-
nority youth by as many as twenty-three percentage points: while
seventy-five percent of white Americans aged eighteen- to twenty-
nine were registered, only sixty-four percent of African Americans,
fifty-two percent of Asians and fifty-three percent of Latinos of the
same age group were registered.'

Similar to the need to guarantee adequate democratic represen-
tation for the interests of young people,”” ensuring that members
of racial minority groups are able to participate at rates equivalent
to their percentage of the population is important to ensuring a

142.  As discussed in Part II, NVRA was upheld by the courts as a constitutional way of
achieving this goal. See, e.g., Condon v. Reno, 913 F. Supp. 946, 962 (D.S.C. 1995); Ass’n of
Cmty. Org. for Reform Now (ACORN) v. Edgar, 880 F. Supp. 1215 (N.D. IIl. 1995), aff'd as
modified on other grounds, 56 F.3d 791 (7th Cir. 1995).

143. See Hess & HERMAN, supra note 4, at 12 tbl.5.

144.  Compare U.S. CENSUS BUREAU, supra note 14, thl.2-1, with U.S. CENSUS BUREAU, su-
pranote 14, tbls. 2-2, 2-3, 24, & 2-5.

145. Id.

146. PROJECT VOTE, supranote 1, at 2.

147.  Seediscussion supra Part LE.
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representative electorate. The population of the United States is
becoming more racially and ethnically diverse.”” Given the current
changing demographics of the country, particular attention must
be paid to efforts to increase registration and participation among
minority citizens. If population increases among minority groups
continue to outpace their registration and voting rates, our de-
mocracy will become even less representative of the actual racial
and ethnic make-up of the country. In the United States today,
there are nearly 8.9 million sixteen- and seventeen-year citizens of
whom more than 3.8 million are non-white." Thus, working to
increase registration rates among young people may also serve to
increase the registration rates of previously under-represented mi-
nority groups and lead to a more representative electorate.

An additional way to improve voter registration rates of racial
minorities is to focus on increasing voter registration opportunities
for young people from the lowest socioeconomic groups. Race and
socio-economic status are highly correlated in the United States;
members of racial minorities are significantly more likely to come
from lower socioeconomic backgrounds. According to US Census
Bureau data, 11.8% of Asian-Americans, 23.2% of Hispanics, and
24.7% of African-Americans live below the poverty line as com-
pared to only 8.6% of Whites." As a result, young eligible minority
voters are more likely to be of low socioeconomic status and thus
also face many of the barriers that make poor Americans less likely
to register to vote.

Poverty is highly correlated with low voter participation. In 2006,
forty percent of all citizens from households earning less than
twenty-five thousand dollars a year were unregistered.” In compar-
ison, only twenty percent of those from households making over
one hundred thousand dollars or more were unregistered.” Eco-
nomic hardship may cause an eligible voter to miss a registration
deadline, face additional difficulty accessing a polling place on
Election Day, or change a person’s priorities so that voting is not

148. For example, “the population of Hispanic or Latino origin is projected to steadily
increase as a percentage of the total U.S. population through 2050, rising from 12.6% in
2000 .. . . to 30.2% in 2050.” SHRESTHA, supra note 50, at 22.

149. Project VOTE, supra note 1, at 2.

150. U.S. CEnsus Bureau, PEOPLE AND FAMILIES IN POVERTY BY SELECTED CHARACTER-
1sTics: 2008 aNp 2009, hutp:/ /www.census.gov/hhes/www/ poverty/data/incpovhlth/2009/
table4.pdf.

151. Hess & NOVAKOWSKI, supre note 124, at 1.

152, Id. at3.
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a primary concern.” As a result of the particular hardships associ-
ated with poverty, “neighborhoods characterized by high levels of
poverty are unlikely to provide positive stimuli that might spur par-
ticipation” among young people.” Young people from the lowest
socioeconomic strata are the least likely to participate in
elections.'” Poverty may also compound other negative effects on
voter participation. For example, “the impact of having a nonvot-
ing parent may be much greater when living in a very
disadvantaged community than in an affluent suburb.”"”* Reforms
such as pre-registration that focus on improving the registration
process are especially likely to lead to a reduction in income-based
political inequality and are thus a good tool to increase the partic-
ipation rate of the poorest Americans."”’

C. The Limited Financial Impact of Pre-Registration

Another benefit of a national pre-registration law is that it would
be inexpensive to implement. The most significant cost for a state
opting to lower the registration age is to ensure that the computer
technology controlling the statewide voter registration list is up to
date and will allow for “pending” registration files. Many states,
particularly those that allow citizens who will be eighteen at the
time of the next election to register in advance already have this
technological capability.” For these states pre-registration will add
no additional costs.

Additionally, in some states the voter registration form includes
an oath that requires the signer to attest that they are eighteen
years of age and eligible to vote.”™ In these states, redesigning and
reprinting the voter registration form so that the language allows
for sixteen- and seventeen-year-olds to attest that they are of legal
age to register would create a small cost. Currently, states must pe-
riodically reprint their voter registration form, and many now

153. Julianna Sandell Pacheco & Eric Plutzer, Political Participation and Cumulative Dis-
advantage: The Impact of Economic and Social Hardship on Young Citizens, 64 J. Soc. IssuEs, 571,
576 (2008).

154. Id.

155. Strate, supra note 25, at 450.

156. Pacheco & Plutzer, supra note 153, at 578.

157. Elizabeth Rigby & Melanie J. Springer, Does Electoral Reform Increase (or Decrease) Po-
litical Equality?, 64 PoL. Res. Q. 420 (2011).

158.  See, e.g., Edelman v. State, 160 Wash. App. 294 (2011); FAIRVOTE, supra note 32.

159. North Carolina Absentee Voter Guide, LONG DiISTANCE VOTER (Oct. 25, 2011),
http://www.longdistancevoter.org/files/voter_forms/NorthCarolina_voterreg_english.pdf;
Oklahoma Absentee Voter Guide, 1.oNG DisTANCE VOTER (Oct. 25, 2011), http://www.
longdistancevoter.org/files/voter_forms/Oklahoma_voterreg_english.pdf.
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make their form available online for the registrant to print, so up-
dating this form would not be a significant cost for states to bear.
The Maryland legislature, for example, estimated that implement-
ing pre-registration would cost the state less than ten thousand
dollars, the entirety of which would be spent on reprinting new
voter registration forms.'”

While pre-registration may require some small up-front costs for
states, allowing sixteen- and seventeen-year-olds to register may ac-
tually reduce the overall costs of election administration. Typically,
the largest increases in registration occur before major elections,
particularly Presidential elections. Under the current registration
system, election officials receive a large number of registration ap-
plications right before the registration deadline. Many of these
new registrants are citizens who have recently turned eighteen or
will be eighteen by the time of the election. In order to combat the
“the chaos of private, partisan voter registration, which can swamp
boards of canvassers in the run-up to the voter registration dead-
line,”"” election offices are frequently forced to pay overtime wages
or hire additional staff. For example, Franklin County, Georgia,
spent over one million dollars in a single election on seasonal and
overtime workers to handle the “lastminute deluge of registration
applications.” ™ A pre-registration law, in contrast, would allow first
time voters to register as soon as they become eligible, evening out
the number of applications received throughout the year and low-
ering the cost of processing them before a registration deadline.'”

Pre-registration may also reduce the number of voters who rely
on election-day registration. In election-day registration states, vot-
ers who were not registered by the registration deadline may
register and vote on the same day. This process often increases
lines at the polling place and forces election officials to process

160. DEP’T OF LEGISLATIVE SERV., SENATE BirLL 292 FiscaL anD PoLicy NoTe (2010),
http://mlis.state.md.us/2010rs/fnotes/bil_0002/sb0292.pdf.

161. ProjJECT VOTE, supra note 1, at 4 (quoting Senate testimony of director of FairVote
Rhode Island, Ari Savitzky, on behalf of $2081); see also Kate Zernike & Ford Fessenden, As
Deadlines Hit, Rolls of Voters Show Big Surge, NY. TiMes, (Oct. 4, 2004), available at
http://www.nytimes.com/2004/10/04/politics/campaign/04vote.html?_r=1 (In Cleveland,
the Cuyahoga County Board of Elections has spent $200,000 on temporary workers this year
to deal with a wave of 230,000 new registrations.).

162. The System Wastes Resources, COMMITTEE TO MODERNIZE VOTER REGISTRATION,
http://www.modernizeregistration.org/the-case/the-system-wastes-resources/ (last visited
Jan. 15, 2011); see also David Becker & John Lindback, Voter Registration Modernization, THE
PEw CENTER ON THE STATES, available at http://www.ncsl.org/Portals/1/Documents/
legismgt/becker.pdf.

163. Additionally, local election officials could coordinate with school districts to en-
sure that high school registration drives within a particular electorate are conducted on a
staggered basis, so as to provide an even number of applications throughout the year and
avoid a rush before the registration deadline.
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numerous registrations on or after Election Day. Many first time
voters rely on election-day registration having missed the registra-
tion deadline because of their unfamiliarity with the electoral
process.'64 However, allowing sixteen- and seventeen-year-olds to
register to vote throughout the year will provide first-time voters
with more time and assistance with registering and will likely also
decrease the number of potential voters who are forced to rely on
election-day registration.

Pre-registration will also decrease the need for additional, often
costly, registration drives run by private organizations and political
campaigns.'” Pre-registration provides an efficient way to take ad-
vantage of the increased publicity and private resources dedicated
to registration that accompany elections. Particularly during presi-
dential election years, sixteen- and seventeen-year-olds who are not
yet eligible to vote may still be motivated to register. For example,
Florida saw a significant increase in the number of sixteen- and
seventeen-year-olds pre-registering during 2008 because of general
interest surrounding the presidential election. In fact, in Florida “a
presidential election is the primary motivator for youth preregis-
trations” and numbers of pre-registrants peak significantly both
before and in the aftermath of a presidential election.” There is
no additional cost if sixteen- and seventeen-year-olds are allowed to
register, as they can simply participate in the existing registration
drives that are conducted during major elections. Young people
who register during a presidential election will already be regis-
tered and eligible to vote in the mid-term elections, a time when
less attention and fewer resources are usually dedicated to youth
registration.

D. Pre-Registration and Youth Mobility

One frequent criticism of proposed pre-registration laws is that
young people will move frequently between the time that they pre-
register and the time that they turn eighteen. If this were the case,
a pre-registration law would be highly inefficient as young voters
would need to register again at their new address after previously
pre-registering.'” However, data indicate that young people do not

164. McDonald & Thornburg, supra note 60, at 558.

165.  See supra Part I.D.

166. McDoNALD, supra note 5, at 22.

167. Election officials in Hawaii have incorrectly relied on this reasoning to explain
why they have not actively encouraged young people to take advantage of the state’s pre-
registration law. /d. at 42.
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move as frequently as opponents might imagine,™ and these
concerns have not come to fruition in the states that have adopt-
ed preregistration. Instead, a “substantial number of persons
who preregister remain on the voter registration rolls for a
substantial period of time after they become of voting age and
are not simply purged after one or two elections.”® In Hawaii,
only twelve percent of all pre-registrants were purged from the
voter rolls because of incorrect addresses within five years, and in
Florida only ten percent were purged within four years.” In fact,
in Florida, state election officials reported that pre-registrants were
purged from the voter rolls for changed addresses at rates only
slightly higher than those who registered after the age of eight-
een.”

Certainly, some voters who pre-register will change addresses,
particularly those who move to attend college or join the mili-
tary."” However, some of these pre-registrants may wish to maintain
ties to their community and continue to vote in their original place
of residency. It has been estimated that as many as eighty percent
of students who leave their home state for college and vote do so
by absentee ballot by remaining registered in their home state.””
The onerous HAVA requirement that all citizens must vote in per-
son for the first time if they registered by mail is particularly
problematic for young people.” Thus, those who turn eighteen

168. For example, a California Department of Education study on student mobility de-
termined that only nine percent of all elementary and high school students moved during
the 2004-2005 school year. Empowering California’s Youth: A Proposal Allowing Voters to Pre-
Register at Age 16, NEw Am. Founp, www.newamerica.net/files/Pre-Registration%
20at%20Age %2016.pdf.

169. McDoNaLp, supranote 5, at 24.

170. Id. at 23, 42.

171. McDonald & Thornburg, supra note 60, at 567. (“Young people who preregister
thus appear to remain on the voter registration rolls at rates comparable to other regis-
trants, and are not simply transients who will disappear once they graduate from high
school.”).

172. One way to address concerns that pre-registration will be inefficient because of
pre-registrants moving between the time of their initial registration and the time they be-
come legally eligible to vote, is for all election offices to send a notice to pre-registrants on
their eighteenth birthday indicating that they are now a registered voter. Such follow up
once a pre-registrant turns eighteen would both help to remind registered voters of their
civic obligation and assist election officials in identifying any pre-registrants who have
changed address since their initial registration so that the elections officials may update the
voter registration rolls and remain HAVA compliant.
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REGISTRATION IN RHODE IsLanp (Oct. 11, 2007), http://www.fairvote.org/tracker/
?page=2159. This is especially true of students who come from swing states. Kim Castle,
Janice Levy & Michael Peshkin, Local and Absentee Voter Registration Drives on a College Campus,
(The Ctr. for Info. & Research on Civic Learning & Engagement, Paper No. 66, 2009),
available at http:/ /www.civicyouth.org/PopUps/FactSheets/66_Castle_Levy_Peshkin.pdf.

174. 42 U.S.C. § 15483(b) (2006).
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while away from their place of residence must either return home to
register or vote in person. If these individuals were able to pre-
register in person before leaving home, they would be automatically
registered at age eighteen and able to request an absentee ballot.
Additionally, even for those young people who do change addresses,
the opportunity to pre-register will have increased their familiarity
with the registration process and may make them more likely to
successfully re-register in their new location.

E. Political Feasibility

Pre-registration—particularly compared to other proposed elec-
tion reforms such as national registration—has the advantage of
being politically feasible. However, there are still some obstacles
that must be overcome before a national pre-registration law can
become a reality.

First, if the federal pre-registration law does not provide funding
for states to cover the costs of adoption it is likely to face signifi-
cant political opposition—particularly during the current period
of economic hardship. Even if passed by Congress, an unfunded
pre-registration law may face legal challenges by the states, similar
to NVRA cases discussed in Part II. In contrast, Congress provided
the states with financial assistance to meet the requirements of the
HAVA, particularly to purchase new electronic voting machines
and to comply with disability access requirements.” As a result,
HAVA was not the subject of legal challenges.

Legal challenges to pre-registration by the states are unlikely to
be successful, for the reasons discussed in Part II. Additionally,
Congress is not required to provide funding to the states if it man-
dates pre-registration.” Under no doctrine is an act of Congress
unconstitutional simply because it contains “unfunded man-
dates.”” In Condon v. Reno, the court noted that Congress provides
the state agencies that are required by NVRA to offer voter regis-
tration with “hundreds of millions of dollars” and thus it was well
within Congress’ power to direct that some of that money be spent
on voter registration."” An unfunded national pre-registration law
would likely be upheld on a similar basis. Given the failure of legal

175. 42 U.S.C. § 15301 (2006).

176.  See Patricia T. Northrop, The Constitutional Insignificance of Funding for Federal Man-
dates, 46 Dukk L. J. 903 (1997).

177. 1.

178. Condon v. Reno, 913 F. Supp. 946, 966 (D.S.C. 1995).
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challenges to NVRA by states on the basis of the lack of funding,”
it is unlikely that similar suits challenging Congress’ power to en-
act pre-registration laws without funding would be successful.
However, because pre-registration is so inexpensive to implement,
and may actually help to reduce costs in the long-term, if Congress
enacts pre-registration to avoid both political opposition and legal
challenges it may simply opt to provide funding to the states.

A further potential barrier to the adoption of a federal pre-
registration law is the perception that a pre-registration law will
favor one party over the other and thus make it less likely that a
national pre-registration law could achieve bipartisan support in
Congress. In recent decades, a majority of young voters voted for
Democrats.™ If pre-registration continues to be successful in the
states in which it has been adopted and increases the ranks of
young voters, the Democratic Party may receive a majority of these
votes. However, not all young voters will vote for Democrats and in
some districts a majority will favor Republicans. Whether pre-
registration favors one party over the other will be highly dependent
on the political make-up of the specific jurisdiction. Further, there is
evidence to suggest that young people’s affiliation with the Demo-
cratic Party is decreasing. Since 2008, the number of young voters
who identify as Democrats has fallen.”” If this trend continues, po-
tential political opposition to pre-registration by Republicans based
on fears of assisting Democrats may decrease.

Certainly, most of the states that have already adopted pre-
registration are safely Democratic: for example, Hawaii, Maryland,
Rhode Island, and California. However, despite the possibility that
increasing youth participation will improve the electoral chances
of one party over the other, this political concern has not proven a
barrier to adoption in several states in which neither party has po-
litical dominance. For example, Florida is a closely contested state
and yet the divided legislature has repeatedly expanded pre-
registration." Even though large numbers of young Floridians

179. E.g., Ass’n of Cmty. Orgs. for Reform Now v. Miller, 129 F.3d 833 (6th Cir. 1997)
(Michigan governor issued executive order halting implementation of state law to comply
with NVRA until federal funds were made available).

180. See, e.g., Scott Keeter et al., Young Voters in the 2008 Election, PEw Res. CENTER (Nov.
12, 2008), http://pewresearch.org/pubs/1031/young-voters-in-the-2008-election (noting
that sixtysix percent of eighteen- to twenty-nine-year-olds voted for a Democrat for presi-
dent in 2008); Youth Voting Stats, YOUNG DEMOCRATS OF AMERICA, http://www.yda.org/
tools/19/youth-statistics (last visited Feb. 3, 2011) (“[Y]oung people supported Democrats
by a 2 to 1 margin [in 2008]. {O]f the 2.2 million new young voters [in 2008], two million
voted for a Democrat for president.”).
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have registered through the program—particularly during the
2008 election—likely helping Democratic candidates, no attempt
has been made by the legislature to repeal the law. Similarly, in
North Carolina, a state that was closely contested in the 2008 Presi-
dential election, a pre-registration law receiving bi-partisan support
was passed in August 2009 and went into effect before the 2010 mid-
term election.'” These experiences indicate that pre-registration
laws are politically feasible even in divided legislatures.

In recent years Congress has been largely uninterested in wide-
scale election reform. This is especially true during the 112th
Congress because of divided government and Congress’ current
focus on the economy." However, the fact that pre-registration has
already proven to be politically feasible in politically contested
states makes it a strong candidate to be the first in a series of na-
tional reforms. Although pre-registration is a smaller reform
targeted at a specific population, it is currently more politically
feasible than larger nationwide electoral reforms such as uniform
national registration laws. Further, the success of pre-registration
laws may encourage the passage of other electoral reforms. Thus
pre-registration may have an important role to play as part of an
incremental strategy towards improving the overall registration
scheme.

CONCLUSION

Lagging youth participation rates threaten participatory democ-
racy and undermine the representation of young people’s interests
in elected government. A national pre-registration law has signifi-
cant potential to address these concerns. Existing pre-registration
laws are correlated with increased youth voter participation and, as
a result, a national law could expand these benefits nationwide.
Further, given that voting is habit forming, increasing youth voter
turnout now has the potential to increase overall turnout over
time.

A national pre-registration law is a realistic option because it is
both constitutional and politically viable. Furthermore, a
national pre-registration law is highly feasible and has the
significant benefit of being able to be largely implemented

183. Caitlin Johnson, N.C. Initiative Allows Voter Pre-Registration, THE CHRONICLE,
Oct. 5, 2010, available at http://dukechronicle.com/article/nc-initiative-allows-voter-pre-
registration.
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through the already-existing NVRA apparatus. Pre-registration also
promises to address lagging participation rates among poor and
minority citizens. As a result, pre-registration is a useful tool to
increase the racial and socioeconomic diversity of the registered
electorate.

Certainly, pre-registration will not solve all of the registration
and participation woes of the United States. However, even a small
percentage increase in the number of registered young adults
would translate to millions more registered voters. Thus, Congress
should work to enhance participatory democracy and pass a na-
tional youth pre-registration law.



