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PREFACE.

‘el ke gy el sle—— -

Ir tlie following work shall furnish to the practitioner and the
student in the law such a presentation of elementary constitutional
principles as shall serve, with the aid of its references to judicial
decisions, legal treatises, and historical events, as a convenient
guide in the examination of questions respecting the constitution-
al limitations which rest upon the power of the several State legis-
latures, the purpose of its preparation will be fully accomplished.
The need of some work bringing together those principles in a
manner that would enable them to be examined as a comprehen-
sive system, and their relative bearing and influence considered,
has, it is believed, been quite generally felt; and, in view of the
rapid multiplication of judicial decisions upon points of constitu-
tional law, was daily becoming more urgent. The valuable treat-
ises of Mr. Smith and Mr. Sedgwick were very complete and
satisfactory on the points which they undertook - to cover by their
discussions ; but the plan which each of them marked out for his
labors excluded from examination many of the topics here pre-
sented, while others were but incidentally alluded to by them, and
still others have acquired their importance in a considerable de-
gree from subsequent events or decisions. Valuable as those
trcatises are, therefore, they do not so completely cover the ground
. of State constitutional law as to make a work specially devoted
to that subject unimportant, and the present work is submitted to
the profession, rather as supplementary to their labors than as a
substitute for them.



1V PREFACE.

~ In these pages the author has faithfully endeavored to state the .
law as it has been settled by the authorities, rather than to present
his own views. At the same time he will not attempt to deny —
what will probably be suﬂiclently apparent —that he has written
in full sympathy with all those restraints which the caution of the
fathers has imposed upon the exercise of the powers of oovern-
ment, and with greater faith in the checks and balances of our
republican system, and in correct conclusious by the general pub-
lic sentiment, than in a judicious, prudent, and just exercise of
unbridled authority by any one man or body of men, whether sit-
ting as a legislature or as a court. In this sympathy and faith he
has written of jury trial and the other safeguards to personal lib-
- erty, of liberty of the press, and of vested rights; and he has also
endeavored to point out that there are on all sides definite limita-
tions which circumscribe the legislative authority, aside from the
specific restrictions which the people impose by their constitutions.
But while he has not been predisposed to discover in any part of
our system the rightful existence of any power created by the Con-
stitution, and by that instrument made unlimited save in its own
discretion, neither, on the other hand, has he designed to advance
new doctrines, or to do more than to state cluarly and with reason-
able conciseness the principles to be deduced from the judicial decis-
ions, Those decisions he has made reference to and in many cases
quoted from ; not, however, d(:,emiug it important to cumber his
pages with many references v the English reports on these points
on which the American authorities were sufficiently numerous and
uniform to be fairly regarded as having settled the law for this
country. "And trusting that fair crificism may discover in his
work sufficient of practical utility to justify its publication, he
submits 1t to the judgment of an enlightened and generous pro-
fession.

Ax~N Arpor, MicHIGAN,
September, 1868,



PREFACE. v

In quoting from the constitutions of such of the Southern States
as came under the operation of the Congressional . Reconstruction
Acts, the author has referred to the instruments in force before the
Rebellion, as modified by conventions held in 1864, 1865, and 1866.
While this work has been passing through the press, several of
these States have adopted constitutions under the Reconstruction
Acts, and have been admitted o representation in  Congress.
Maryland has also adopted a new coustitution. The changes, how-
ever, whicl have been made by these constitutions, in particulars
important to the present work, are not numerous, nor often im-
portant.

The new constitutions of Arkansas and Florida forbid special
legislative acts authorizing the sale of lands of infants and other
persons under disability.

In the clauses from the constitutions of Florida and North Car-
olina quoted in the note on page 352, the word freeman 1s changed
to person by the new instruments.

Regarding liberty of speech and of the press, no changes are
made by the new constitutions of Alabama, Florida, Georgia, and
Louisiana, and only a change of the word liberty to privilege in
that of Maryland. The following are the clauses on this subject
in the other new constitutions: —

¢“ The liberty of the press shall forever remain inviolate., The
free communication of thoughts and opinions is one of the inval-
uable rights of man, and all persons may freely speak, write, and
publish their sentiments on all subjects, being responsible for. the
abuse of such right. In all criminal prosecutions for libel the
truth may be given in evidence to the jury, and if it shall appear
to the jury that the matter charged as libellous is truc, and was
published with good mec'ives, and for justifiable ends, thie party
shall be acquitted.” — Const. of Arkansas, Art, 1, S 2.

“ The freedom of the press is one of the great bulwarks of liberty,
and therefore ought never to be restrained ; but every individual

shall be held responsible for the abuse of the same.” — Const. of
North Carolina, Art. 1, § 20.
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“All persons may freely speak, write, and publish their sentiments
on any subject, being responsible for the abuse of that right, and -
no laws shall be enacted to restrain or abridge the liberty of speech
or of the press. In prosecutions for the publication of papers in-
vestigating the official conduct of officers or men in public capaci-
ty, or when the matter published is proner for public information,
the truth thereof may be given in evidence ; and in all indictments
for libel, the jury shall be the judges of the law and the facts.” —
Const. of South Carolina, Art. 1, §§ 7, 8.

The new constitution of Maryland forbids any religious test as
a qualification for any office of profit or trust ¢ other than a dec-
laration of belief in the existence of God.”

The new constitution of North Carolina disqualifies for office
“all persons who shall deny the being of Almighty God.” The
clause in the original constitution of 1776 was as follows: ¢ That
no person who shall deny the being of God, or the truth of the
Protestant religion, or the divine authority of either the Old or
New Testaments, or who shall hold religious principles incoms-
patible with the freedom and safety of the State, shall be capable
~ of holding any office or place of trust or profit in the civil depart-
ment within this State.” This was amended in 1835 by substitut-
ing the word Christian for Protestant, and in that form it remained .
until the present year, when the disqualification was narrowed as
aJove shown. | ,

Voting by ballot, instead of viva voce, is established by the new
constitutions of Arkansas and Georgia.
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CONSTITUTIONAL LIMITATIONS

UPON

STATE LEGISLATIVE POWER.

CHAPTER I.
DEFINITIONS.

A STATE is a body politie, or society of men, united together for
the purpose of promoting their mutual safety and advantage by
the joint efforts of their combined strength.! The terms nation
and state are frequently employed, both in the law of nations.and
in common parlance, as importing the same thing ;2 but the term
nalion is more strictly synonymous with people, and while a single
state may embrace different nations or peoples, a single nation
will be sometimes so divided as to con:stitute several states.

In American constitutional law, the word stafe is applied to the
several members of the American Union, while the word nation
is applied to the whole body of the people embraced within the
jurisdiction of the Federal government.

Sovereignty,as applied to states, imports the supreme, absolute,
uncontrollable power by which any state is governed.® A state is
called a sovereign state when this supreme power resides within .
itself, whether resting in a single individual, or in a number of
individuals, or in the whole body of the people.t In the view
of international law, all sovereign states are equal in rights,

! Vattel, b. 1, ¢. 1, § 1; Story on Const. § 207 ; Wheat. Int. Law, pt. 1, ¢. 2,
§ 2; Halleck, Int. Law, 63; Bouv. Law Dict. ¢ State.”

* Thompson, J. in Cherokee Nation ». Georgia, 5 Pet. 52 ; Vattel, supra.

* Story on Const. § 207; 1 Blackstone, Com. 49; Wheat. Int. Law, pt. 1, c. 2,
§ 53 Halleck, Int. Law, 63, 64 3 Chipman on Government, 137,

* Vattel, b. 1, ¢, 1, § 2; Story on Const. § 207; Halleck, Int. Law, 65. In
other words, when it is an independent state. Chipman on Government, 137.

1
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since, from the very definition of a sovereign state, it is impos-
sible that there can be in respeet to il any political superior.

The sovereignty of a state commonly extends to all the sub-
jects of government within the territorial limits occupied by the
associated society, and, except upon the high seas which belong
equally to all men, like the air, and no part of which can right-
fully be appropriated by any nation,! the dividing line between
sovercignties is usually a territorial line. In American consti-
tutional law, however, there is a division of the powers of sov-
ercignty between the national and state governments by subjects;
the former being possessed of supreme, absolute, and uncontrol-
lable power over certain subjects throughout all the States and
Territories while the latter have the like complete power, within
their respective territorial limits, over other subjects.? In regard
to certain other subjects, the States possess powers of regulation
which are not sovereign powers, inasmuch as they are liable to
be controlled, or for the time being to become altogether dormant,
by the exercise of a power vested in the general government in
respect to the same subjects.

A constitution is sometimes defined as the fundamental law
of a state, containing the principles upon which the government
1s founded, regulating the division of the sovereign powers, and
directing to what persons each of these powcis is to be confided,
and the manner in which it is to be exercised.?> Perhaps an
equally complete definition would be, that body of rules and
maxims in accordance with which the powers of sovereignty are
habitually exercised.

In a very qualified and imperfect sense, every state may be
said to possess a constitution; that is to say, some leading prin-
ciple has prevailed in the administration of its government, until
1t has become an understood part of its system, to which obedi-

1 Vattel, b. 1, c. 23, § 281; Wheat. Int. Law, pt. 2, c. 4, § 10.

2 McLean, J. In License Cases, 5 How. 588. ¢ The powers of the general
government, and of the State, although both exist and are exercised within the
same territorial linits, are vet separate and distinct sovereignties, acting sepa-
rately and independently of each other within their respective spheres. And the
sphere of action appropriated to the United States is as far beyond the reach of
the judicial process issued by a State judge or a State court, as if the line of
division was traced by landmarks and monuments visible to the eye” Taney, .
in Ableman v Booth, 21 How. 516.

> 1 Bouv, Inst. 9; Duer, Const. Juris. 26.
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ence is cexpected and habitually yiclded ; like the hereditary
principle in most monarchies, and the priuciple of choosing the
chicftain by the body of the pcople, which prevails among some
barbarous tribes.” But the term -constitutional government is
applied only to those whose fundamental rules or maxims not
only locate the sovereign power in individuals or bodies desig-
nated or chosen in some prescribed manner, but also define the
limits of its exercise so as to protect individual rights and shicld
them against the exercise of arbitrary power. The number of
these is not great, and the protection they afford to individual
rights is fur from being uniform.

In American constitutional law the word constitution is used
in a restricted sense, as implying the written instrument agreed
upon by the people of the Union, or of any one of the States, as
the absclute rule of action and decision for all departments and
officers of the government, in respect to all the points covered by
it, until it shall be changed by the authority which established
it, and in opposition to which any act or rule of any departmnent
or officer of the government, or cven of the people themselves,
will be altogether void.

The term wunconstitutional law must vary in its meaning in
different states, according as the powers of sovercignty are or
are not possessed by the individual or body which exercises the
powers of ordinary legislation. Where the law-making depart-
ment of a state is restricted in its powers by a written fundamental
law, as In the American States, we understand by unconstitu-
tional law one which, being opposed to the fundamental law, is
therefore in excess of legislative power, and void. Indeed, the
term wunconstitutional law, in American jurisprudence, is a mis-
nomer and implies a contradiction ; that enactment which is
opposed to the Constitution being in fact no law at all. But
where, by the theory of the government, the complete sovereignty
is vested in the same individual or body which enacts the ardinary
laws, any law, being an exercise of power by the sovereign au-
thority, could not be void, but, if it conflicted with any existing
constitutional principle, must have the effcet to change or .abro-
oate such principle, instead of being nullified by it. This must
be so in Great Britain with every law not in harmony with pre-
existing constitutional principles ; since, by the theory of its
aovernment, Parliament is sovereign, and may change the con-
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stitution at any time, as in many instances it has done, by de-
claring its will to that effect.! And when thus the power to
control and modify the constitution resides in the ordinary law-
making power of the state, the term wunconsgtitutional law can
mean no more than this: a law which, being opposed to the
settled maxims upon which the government has been habitually
conducted, ought not to be, or to have been, adopted. It follows,
therefore, that in Great Britain constitutional questions are for
the most part to be discussed before- the people or the Parlia-
ment, since the declared will of the Parliament is the final law ;
but in America, after a constitutional question has been passed
upon by the legislature, there is generally a right of appeal to the
courts, when it is attempted to put the will of the legislature in
force. For the will of the people, as declared in the Constitu-
tion, is the final law ; and the will of the legislature is only law
when it is in harmony with, or at least is not opposed to, that
controllmg instrument which governs the legislative body equally
with the private citizen, |

! 1 Blackstone, Com. 160 ; De Tocquevﬂle, Democracy in Amenca, C. 6

J RETORA
- ;I . 1 - ‘.. “Il‘ N ’ .:. J d.
- - l| ', "
: ‘.-EI ; _,T.:
_. " -., [} = N
t . {
' ip w4
. r [ . 1
. - ; '._.'.: 1a
R ST U s X7
" : : R R I R L
Y ' - o :'*"4-: '1tu :.1“":’ fht"-i Jo hh:.
o S S b N BT e A
I AR S OICE AP SOCL S OF TR b i3
. d L - ¥ R S 1" - a “-_..J'
- l-' - ! 7 1 * f - E:.‘ -.I'a:.‘-! i g
L om, R R .". 1‘, ¥ Pt }"4 ; j‘ E-J“‘;:l L"f‘f(‘} .:’*1
IR T " A T r o~
H e ) "'F ll: R ..:II’ -": l{ 1] -IL'i-L a“ {l.;'lnf ij‘?ﬁj -.“:’ f‘i l'
**\4 1 'l-1 o .il:.frll-l-} b: ' f?. H“r ‘l-j'r!'fl 'rﬂ:-ni
] " a2 T, = &k 1 T ' waf
, . s For s LlAnamt s b tethalyon
. i s & - B - e
. A M e T s ARty IS e G a5 2 e
. RPN LW A A R AP O Y PERE A AN eI
—y -T - LI 3 ‘ ‘L " "’ t} -I . *‘q“. 'Y1.£‘1r' Idﬁ i z!".' P.Hlf! LT] "r.#*"
. L. .l"' S o I"'"I-"p‘. ; F{i“* ""'!"" 1."'- Trr
" * 1 7 i "y 1 ’ 1 .-.Hr"“ P F 3’ O L
- R N v AL jl‘t'"l:}*f-}“-‘%' .l P
. LRI ] . r . . "y
: R Map e ANEEE BT By 0 ATt e e H“’T;f‘i
1, Lf'*r1-1,'r1ﬁ L 'ﬂf-. E”' :q#r‘q'- "i.u? fﬂ “::Ji'
f N ‘;’1.-{!' . !l“ii‘ ;1'“ fj_j . 1&14‘4:‘-" he fl:“"#i’q‘
Ter o F’!'I"‘ 4 g ﬂir""?iﬁ Pl
AL
|

e - ’ > Ta A L] e '

. 'I.-" + 4 Jes “a - 1,. .ﬂ'rr‘_; e 1 1 ‘u‘?*’-'{
i . -r._ LT | LY 1-‘ ..1‘ ‘:'I. ‘ -3. il' 1*‘ b HF '?"'I‘| i""_ :‘_. |"‘_’4“' ]
L AL B R ARee

- 4 p 1 d - "I-
] -t : ! - L

¥ v
'.-"" ﬁ't "y 11‘ H"n r 1‘
+, - -|l . ey - 4 : - 4o, -
e e At e
Y o i '””"""”'.Eh'?'. oo yk Y w "
* * TR o g S e oy Ry
R R AR BIRIAT N A VI 102 0 R Pl
‘. » RO WAL ¥ M 2t
- Iy = +} RN j.i-"{.l 'f"h.ft,.ﬂ"'ﬁ I
R i, e Tl -.'4*,}3 ‘.u;q‘;ni.l.,; Yot
] 4 1 L] . i - Ny N
R s T D B S R
L et B A R R I
r - {" ‘1-_,‘ - .J' .'! L 1.‘
i L "-!1" ) ' -L‘lrtlaital l:ﬁ"-"lh-‘:—rﬂ*t +r-.‘l|'l
' I.- 1 i— ! :.b"j  H :'-‘ ]., pl; ‘:_ :ﬁ".:l' "1 :..1 “h!
: R - ORI L s R AL O] AT T W
; A IR
OIS RS s AN
I P A A L B Y
g et A i }\- 13’7 1:‘11':'1"’"‘*} Wt tr
i'luI| r " I;i 1 ‘- .-..:. ILJJ&F!“‘-FH 1-.' _ME_';,‘ uqli;'-f'ﬁ*"ﬁ';l:
N s S SRR T Rt
] - =* I‘b ' . F L "'r-1-|'* I"l
' . 1- e . ._'-.r .:"'"1:1" t':-:l E*rl"\t. - ;5“?'," ﬁqf
A ‘a d * ‘?-‘ Yol ., f 1“t 'r:}ﬂ'd' P s
s ) Lo Ll e 11\‘7"}-.{“
YT : "i:'-;‘flt"ﬁhiri;"ir'
' - ' - . :'-. ‘i fliruﬁ':i.:‘ .‘:f'
1' ] N [ -|r \ -t.f‘.ﬂhii‘f. ] ‘l-i‘.:l':.{
— S L o AP Er T APt
» L * TR ‘_.\L’ !'_“#r‘ Uk L
: ' "‘-" L i:"jl- .li':
I"! i‘.""i".:rl"‘
{ 3 11."*: Jﬂ‘l:""’;.r‘ |:I
Ji d ""l".‘ﬁ‘;" i" :{I.--L 1
+'r - "'lhr"‘l 'I- -
1 - -
:“ -
L] ' i
¢ e
. b
‘ 4



OH. IL] THE CONSTITUTION OF THE UNITED STATES. 5

‘»
| ]

CHAPTER II.

" TIE CONSTITUTION OF THE UNITED STATES.

THE government of the United States is the existing representa-
tive of the national government which has always, in some form,
existed over the American States. Before the Revolution the
powers of government which were exercised over all the Colonies
in common were so exercised ecither by the crown of Great Britain
or by the Parliament ; but the extent of those powers, and how
far vested in the crown and how far in the Parliament, were ques-
tions never definitely settled, and which constituted subjects of
dispute between the mother country and the people of the Colo-
nies, finally resulting in hostilities.! That the power over peace
and war, the general direction of commercial intercourse, and the
confrol of such subjects generally as fall within the province of
international law, were vested in the home government, and that
the Colonies were not, therefore, sovereign states, except in a very
qualified sense, were not seriously disputed in America, and in-
deed were often formally conceded; and the disputes related to
questions as to what were or were not matters of internal regula-
- tion, the control of which the colonists insisted should be left
exclusively to themselves.

Besides the tie uniting the several Colonies through the crown
of Great Britain, there had always been a strong tendency to a
more intimate and voluntary union, whenever circumstances of
danger threatened them, and which had led to the New England
Confederacy of 1643, to the temporary Congress of 1690, to the
plan of union agreed upon in convention in 17564, but rejected by
the Colonies as well as by the crown, to the Stamp Act Congress
of 1765, and finally to the Continental Congress of 1774. When
the difficulties with Great Britain culminated in actual war, the
Congress of 1775 assumed to itself those powers of external con-
trol which before had been conceded to the crown or to the Par-

! Story on Const. § 183 et seq. ; 1 Pitkin's Hist. U. 8. ¢. 6; 5 Bancroft's U. 8.

c. 18; 2 Muarshall’s Washington, c. 2; Declaration of Rights by Colonial Congress
of 1765 ; Ramsay's Revolution in South Carolina, pp. 6 - 11.
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liament, together with such other powers of sovereignty as it
seemed essential a general government should exercise, and be-
came the national government of the United Colonies. By this
body war was conducted, independence declared, treaties formed,
and admiralty jurisdiction exercised. It is evident, therefore,
that the States, though declared to be ¢ sovercign and indepen-
dent,” were never strictly so in their individual character, but that
they were always, in respect to the higher powers of sovereignty,
subject to the control of a central power, and were never sepa-
rately known as members of the family of nations.! The Dec-
laration of Independence made them sovereign and independent
States by altogether abolishing the foreign jurisdiction, and sub-
stituting a national government of their own creation.

But while national powers were assumed by and conceded to

b4 All the country now posscssed by the United States was [prior to the Revo-
lution] a part of the dominions appertaining to the crown of Great Britain.
Every acre of land in this country was then held, mediately or immediately, by
grants from that crown, All the people of this country were then subjects of’
the king of Great Britain, and owed allegiance to him; and all the civil author-
ity then exristing or, exercised here flowed from the head of the British empire. .
They were in a strict sense fellow-subjects, and in a vanety of respects one peo-
ple.  When the Revolution commenced, the patriots did not assert that only the
same aflinity and social connection subsisted between the people of the Colonies
which subsisted betwcen the people of Gaul, Britain, and Spain, while Roman
provinces, namely, only that aflinity and social connection which result from the
mere circumstance of being governed by one prince; different ideas prevailed,
and gave oceasion to the Congress of 1774 and 1775,

“ The Revolution, or rather the Declaration of Independence, found the people
already united for general purpnses, and at the same time providing for their
more domestic concerns by State conventions and other temporary arrangements.:
IFrom the crown of Great Britain the sovereignty of their country passed to the
people of it; and it was not then ar uncommon opinion that the unappropriated
lands which belonged to the crowr. passed, not to the people of the Colony or
State within whose limits they were situated, but to the whole people. On what-
ever principles this opinion rested, it did not give way to the other, and thirteen
sovereignties were considered as emerged from the principles of the Revolution,
combined with local convenience and considerations; the people nevertheless con-
tinued to consider themselves, in a national point of view, as one people; and
they continued without interruption to manage their national concerns accord-
ingly.  Afterwards, in the hurry of the war, and in the warmth of mutual confi-
dence, they made a confederation of the States the basis of a general government.
Experience disappointed the expectations they had formed from it; and then the
people, in their collective capucity, cstablished the present Constitution.” Der
Jay, Ch. J. in Chisholin v, Georgia, 2 Dall. 470.
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the Congress of 177576, that body was nevertheless strictly rev-
olutionary in its character, and, like all revolutionary bodies, its
authority was undefined, and could be limited only, first, by in-
structions to iIndividual delegates by the States choosing them ;
second, by the will of the Congress; and third, by the power to
enforce that will.l As in the latter particular it was essentially.
feeble, the necessity for a clear specification of powers which
should be exercised by the national government became speedily
apparent, and led to the adoption of the Articles of Confederation.
But these articles did not concede the full measure of power es-
sential to the efficiency of a national government at home, the
enforcement of respect abroad, or the preservation of the public
faith or public credit; and the difficulties experienced induced
the election of delegates to the Constitutional Convention held in
1787, by which a Constitution was formed which was put into
operation in 1789. As much larger powers were vested by this
instrument in the general government than had ever been exer-
cised in this country, by either the crown, the Parliament, or the
Revolutionary Congress, and larger than those conceded to the
Congress under the Articles of Confederation, the assent of the
people of the several States was essential to its acceptance, and
a provision was inserted in the Constitution that the ratification

1 See remarks of Iredell, J. in Penhallow v. Doane’s Adm'r, 8 Dall. 91, and of
Blair, J. in same case, p. 111, It has been inquired what powers Congress pos-
sessed from the first meeting, in September, 1774, until the ratification of the Ar-
ticles of Confederation on the 1st of March, 1781. It appears to me that the
powers of Congress during that whole period were derived from the people they
represented, expressly given, through the medium of their State conventions or
State legislatures; or that after they were exercised they were impliedly ratified
by the acquiescence and obedience of the people. After the confederacy was
completed, the powers of Congress rested on the authority of the State legisla-
tures and the implied ratification of the people, and was a government over gov-
ernments. The powers of Congress originated from necessity, and arose out of
and were only limited by events, or, in other words, they were revolutionary in
their very nature. Their extent depended on the exigencies and necessities of
public atfairs. It was absolutely and indispensably necessary that Congress should
possess the power of conducting the war against Great Britain, and therefore, if
not expressly given by all, as it was by some of the States, I do not hesitate to say
that Congress did rightfully possess such power. The authority to make war of
necessity implied the power to make peace, or the war must be perpetual. I en-
tertain this general idea, that the several States retained all internal sovereignty,
and that Congress properly possessed the great rights of external sovereignty.”
Per Chase, J. in Ware v. Hylton, 3 Dall. 281,
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of the conventions of nine States should.be sufficient for the es-
tablishment of the Constitution between the Sfates so ratifying
the same. In fact, the Constitution was ratified-by conventions
of delegates chosen by the people in eleven of the.States before
the new government was organized under it ; and the. remaining
two, North Carolina and Rhode Island, by thelr refusal to accept,
and by the action of the others in proceedmg separately, were
excluded altogether from that national jurisdiction which before
had embraced them, This exclusion was not warranted by any-
thing contained in the Articles of Confederation, which purported.
to be articles of ¢ perpetual union,” and the action of the eleven
States in making radical revision of the Constitution, and exclud-
ing their associates for refusal to assent, was really revolutionary
in its character, and only to be justified by that absolute necessity
for a stronger government which had been fully demonstrated.!

! « Two questions of a very delicate nature present themselves on this occa-
sion: 1. On what principle the Confederation, which stands in the form of a sol-
emn compact among the States, can be superseded without the unanimous consent
of the parties to 1t; 2. What relation is to subsist between the nine or more
States ratifying the Constitution and the remaining few who do not become par-
tics to it. The first question is answered at once by recurring to the absolute
necessity of the case ; to the great principle of self-preservation; to the transcend-
ent law of nature and of nature's God, which declares that the safety and hap-
piness of society are the objects at which all political institutions aim, and to
which all such institutions must be sacrificed. Perhaps, also, an answer may be
found without searching beyond the principles of the compact itself. It has been.
heretofore noted, among the defects of the Confederation, that in many of the
States it had received no higher sanction than a mere legislative ratification.
The principle of reciprocality seems to require that its obligation on the other
States should be reduced to the same standard. A compact between independent
sovereigns, founded on acts of legislative authority, can pretend to no higher va-
hidity than a league or treatv between the parties. It 1s an established doctrine.
on the subject of treaties, that all of the articles are mutually conditions of each
other ; that a breach of any one article is a breach of the whole treaty ; and that
a breach committed by either of the parties absolves the others, and authorizes
them, if they please, to pronounce the compact violated and void. Should it un-
happily be necessary to appeal to these delicate truths for a justification for dis-
pensing with the consent of particular States to a dissolution of the Federal pact,
will not the complaining parties find it a difficult task to answer the multiplied
and important infractions with which they may be confronted? The time has
been when it was incumbent on us all to veil the ideas which this paragraph ex-
hibits. 'The scene is now changed, and with it the part which the same motives
dictate. The second question i8 not less delicate, and the flattering prospect of
its being merely hypothetical forbids an over-curious discussion of it. It is one
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Left at liberty now to assume complete powers of sovereignty, as
independent governments, these two States saw "t soon to resume
their place in the American family, under a permission contained
in the Constitution ; and new States have since been addedfrom
time to time, all of them, with the exception‘.'of one, organized by
the consent of the general government with territory before under
its control. The exception was Texas, which had previously been
an independent sovereign state, but which, by the conjoint action
of its government and that of the United States, was received into
the Union on an equal footing with the other States.

Without therefore discussing, or even designing to allude to,
any abstract theories as to the precise position and actual power
of the several States at the time of forming the present Constitu-
tion, it may be said of them generally that they have at all times
been subject to some common national government, which has
exercised control over the subjects of war and peace, and other
matters pertaining to external sovereignty ; and that when the
only three States which ever exercised complete sovereignty. ac-
cepted the Constitution and came into the Union .on an equal
footing with all the other States, they thereby accepted the -same.
relative position to the general government, and divested them-
selves permanently of those national powers which the others had
never exercised.

The government of the United States is one of enumerated
. powers; the national Constitution being the instrument which
specifies them, and in which authority should be found. for' the
exercise of any power which the national govermnent assumes
to possess.! In this respect it differs from the constitutions.of the:

of those cases which must be left to provide for itself. - In general, it may-be-ob-
served, that although no political relation can subsist between. the assenting and
dissenting States, yet the moral reiations will remain uncancelled.’ - The claims-
of justice, both on one side and on the other, will be in force, and must be ful-
filled ; the rights of humanity must in all cases be duly and mutually ruspected
wh:lst wnsuleratmns of a common interest, and above all the runembrance of
the endearing scenes which are past, and the anticipation of a speedy 1tr1umph
over the obstacles to reunion, will, it is hoped, not urge:in-vain moderation. on
one side and prudence on the other.” Federalist, No, 48 (hy Madison). . :

1 «The government of the United States can claim no.powers which are not
granted to it by the Constitution ; and the powers actually granted must be such
as are expressly given, or given by necessary implication.” - Per Marshall, Ch. J.
in Martin ». Iunter's Lessee, 1 Wheat 326. ¢ This instrument contains an enu-
meration of the powers expressly granted by the people to their government,
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several States, which are not grants of power to the States, but
which apportion and impose restrictions upon powers which the
States inherently possess. The general purpose of the Constitu-
tion of the United States is declared by its founders to be, ¢to
forin a more perfect union, establish justice, insure domestic tran-
quillity, provide for the common defence, promote the general
welfare, and secure the blessings of liberty to ourselves and our
posterity.” To accomplish these purposes the Congress is em-
powered by the cighth section of article one: — .

1. To lay and collect taxes, duties, imposts, and excises; to
pay the debts and provide for the common defence and general
welfare of the United States ; but all duties, imposts, and excises
shall be uniform throughout the United States.

2. To borrow money on the ¢redit of the United States.

3. To regulate commerce with foreign nations, and among the
several States, and with the Indian tribes.

4, To establish a uniform rule of naturalization, and uniform
laws on the subject of bankruptey, throughout the United States..

5. To coin money, regulate the value thereof, and of foreign
coin, and fix the standard of weights and measures.

6. To provide for the punishment of counterfeiting the securi-
ties and current coin of the United States. |

7. To establish post-offices and post-roads.

8. To promote the progress of science and useful arts, by secur-
ing for limited terms to authors and inventors the exclusive right
to their respective writings and discoveries. |

9. To constitute tribunals inferior to the Supreme Court. To
define and punish piracies and felonies committed upon the high
seas, and offences against the law of nations.

10. To declare war, grant letters of marque and reprisal, and
make rules concerning captures on land and water. |

11. To raise and support armies; but no appropriation. of
money to that use shall be for a longer term than two years.

12. To provide and maintain a navy, |

13. T'o make rules for the government and regulation of the
land and naval forces.

Marshall, Ch. J. in Gibbons v. Ogden, 9 Wheat. 187, See Weister v. Hall, 52
Penn. St. 477, The tenth amendment to the Constitution, provides that ¢ The
powers not delegated to the United States by the Constitution, nor prohibited by
it to the States, are reserved to the States respectively, or to the people.”
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14. To provide for calling forth the militia to execute the laws
of the Union, suppress insurrections, and repel invasions.

15. To provide for organizing, arming, and disciplining the
militia, and for governing such part of them as may be employed
in the service of the United States, reserving to the States re-
spectively the appointment of the officers, and the authority of.
training the militia according to the. discipline prescribed by
-Congress.

16. To exercise exclusive legislation in all cases whatsoever
over such district not exceeding ten miles square, as may by
cession of particular States, and the acceptance of Congress, be-
come the seat of government of the United States, and to exercise
like authority over all places purchased, by the consent of the
legislature of the State in which the same shall be, for the erec-
tion of forts, magazines, arsenals, dock-yards, and other needful
buildings. :

17. To make all laws which shall be necessary and proper for
carrying into execution the foregoing powers, and all other
~ powers vested by the Constitution in the government of the
United States, or in any department or officer thereof.

The executive power is vested in a President, who is made
commander-in-chief of the army and navy, and of the militia of
the several States when called into the service of the United:
States; and who has power,-by and with the consent of the Sen-
ate, to make treaties, provided two thirds of the Senate concur,.
and with the same advice and consent  to appoint- ambassadors,
and other public ministers, and consuls, judges of the Supreme
Court, and other officers of the United States whose appointments
are not otherwise provided for.!

The judicial power of the United States extends to all cases
in law and equity arising under the national Counstitution, the
laws of the United States, and treaties made, or which shall be
made, under their authority ; to all cases affecting ambassadors,
other public ministers, and consuls; to all cases of admiralty
and maritime jurisdiction ; to controversies to which the United
States shall be a party; to controversies between two or more
States ; between a State and citizens of another State; between
citizens of different States; between citizens of the same State
claiming lands under grants of different States; and between a

1 U. S. Const. art. 2.
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State or citizens thereof and foreign states, citizens, or subjects.?
But a State is not subject to be sued in the courts of the United
States by the citizens of another State, or by citizens or subjects
of any foreign state.? ¥

The Constitution, and the laws of the United States made in
pursnance thereof, and all treaties made under the authority of
the United States, are declared to be the supreme law of the land ;
and the judges of every State are to be bound thereby, anything
in the Constitution or laws of any State to the contrary notwith-
standing.?

It is essential to the protection of the national jurisdiction, and
to prevent collision. between. State and nattional authority, that
the final decision upon all questions arising in regard thereto
should rest with the courts of the Union ;¢ and as such questions
must often arise first in the State courts, provision is made by the
Judiciary Act of 1789 for removing to the Supreme Court of the
United States the final judgment or decree in any suit, rendered
in the highest court of law or equity of a State, in which a de-
cision could be had, in which was drawn in question the validity
of a treaty, or statute of or authority exercised under the United
States, and the decision was against their validity ; or where was
drawn in question the validity of a statute of, or an authority
exercised under, any State, on the ground of their being repug-
nant to the Constitution, trcaties, or laws of the United States,
and the decision was in favor of such their validity ; or where
was drawn in question the construction of any clause of the
Constitution, or of a treaty, or statute of, or commission held
under, the United States, and the decision was against the right,

¥

S. Const. art. 8, § 2.

Const. 11th Amendment.
Const. art. 6; Owings v, Norwood'’s’ Lessee, 5 Cranch, 348 ; Foster v.
Neilson, 2 Pet. 253, 814, When a treaty has been ratified by the proper for-
malities, it is, by the Constitution, the supreme law of the land, and the courts
have no puwer to examine into the authority of the persons by whom it was en-
tered inlo on behalf of the foreign nation § Doe v. Braden, 16 How. 635, 6567 ; or
the powers or rights recognized by it in the nation with whom it was made ;
Maiden v. Ingersoll, 6 Mich. 373. A State law in conflict with it must give way
to its superior authority.  Yeaker v. Yeaker, 4 Met. Ky. 83.

¢ Martin ». Hunter’s Lessee, 1 Wheat. 304, 334 ; Cohens v. Virginia, 6 Wheat.
264 ; Bank of United States v. Norton, 3 Marsh. 423 ; Braynard v. Marshall, 8
Pick. 196, per Parker, Ch. J.; Spangler’s Case, 11 Mich. 298,

&3 I

U. S.
U. S.
U. S.
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title, privilege, or exemptlon specially set up or claimed by either
party under such clause of the said Constitution, treaty, statute,
or commission.! | |

But to authorize the removal, it must appear from the record,
either expressly or by clear and necessary intendment, that some
one of the enumerated questlons did arise in the State court, and
was there passed upon. It is not sufficient that it might have
‘arisen or been applicable.2 And if the decision of the State
court is in favor of the right, title, privilege, or exemption so
claimed, the Judiciary Act does not authorize such removal.®
Neither does it where the validity of a State law is drawn in
question, as opposed to the Constitution, laws, or treaties of the
United States, and the deGISlOIl of the State court is against its
validity.t ..

But the same reasons which require that the final decision upon
all questions of national jurisdiction should be left to the national
courts, will also hold the national courts bound to respect the de-
cisions of the State courts, upon all questions arising under the
Stato constitutions and laws, where no question of. national au-
thority is involved, and to accept those decisions as correct, and
to follow them whenever the same questions arise in the national
courts.5 With the power to revise the decisions of the State

! 1 Statutes at Large, 83 ; Brightly’s Digest, 259,

2 Owings v. Norwood’s Lessee, 5 Cranch, 344; Martin v Hunten 8 Lessee, 1
Wheat. 304; Inglee v. Coolidge, 2 Wheat. 363; Miller v. Nlcho]ls, 4 Wheat.
311; Williams ». Norris, 12 Wheat. 117; Hickie v. Starke, 1 Pet. 98 ; Harris v.
Dennie, 3 Pet. 292 ; Fisher’s Lessee v. Cockerell, 5 Pet. 256 ; New Orleans v. De
Armas, 9 Pet, 223, 234; Keene v. Clark, 10 Pet. 291; Crowell »v. Randell, 10
Pet. 368 ; McKinney ». Carroll, 12 Pet. 66 ; Holmes v, Jennison, 14 Pet. 540;
Scott v. Jones, 5 How. 343 ; Smith v, Hunter, 7 How. 738 ; Williams v, Oliver,
12 How. 111; Calcote ». Stanton, 18 How. 243 ; Maxwell v. Newbold, 18 How.
511; Hoyt v, Shelden, 1 Black, 518; Farney v. Towle, 1 Black, 350; Day v, .
Gallup, 2 Wal. 97. It is not sufficient that the presiding judge of the State court
certifies that a right claimed under the national authority was brought into ques-
tion. Railroad Co. v. Rock, 4 Wal. 177.

3 Gordon v. Caldcleugh, 3 Cranch, 268 ; McDonogh v. Millaudon, 3 How. 698 ;
Fulton v. McAffee, 16 Pet. 149; Linton v. Stanton, 12 How. 423; Burke v.
Gaines, 19 How. 388; Reddall v. Bryan, 24 How. 420; Ryan ». Thomas, 4 Wal.
603. t
" 4 Commonwealth Bank v. Griffith, 14 Pet. 56; Walker v. Taylor, 5 How. 64.

6 McKeen v. De Laney’s Lessee, 5 Cranch, 22; Polk’s Lessee v. Wendal, 9
Cranch, 87 ; Jackson v. Chew, 12 Wheat. 153, 167 ; Henderson v. Griffin, 5 Pet.
151 ; Green ». Neal's Lessee, 6 Pet. 291; Massingill v. Downs, 7 How. 767
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courts, in the cases already pointed out, the due observance of
this rule will prevent those collisions of Judlclal authority which
would otherwise be inevitable, and which, besides being unseemly,

b

Nesmith v. Sheldon, 7 How. 812; Van Rensselaer v, Kearney, 11 How. 287 ; Web-
ster v. Cooper, 14 How. 508 ; Luther v. Borden, 7 How. 1 Leflingwell ». Warren,
2 Black, 599 ; Greene v. James, 2 Curt. 189 ; Dubois v. McLean, 4 McLean, 488;
Woolsey ». Dodge, 6 McLean, 150; Thompson v. Phillips, Baldw. 246 ; Jeﬁ‘eman
Branch Bank v. Skelly, 1 Black, 436; Sumner ». Hicks, 2 Black, 582. The Judi-
ciary Act of 1789 recognizes this prlnc:p]e in providing that ¢ the laws of the sev-
eral States, except where the Constitution, treaties, or statutes of the United States
shall otherwise require or provide, shall be regarded as rules of decision in trials
at common law in the courts of the United States, where they apply.” Sec. 84.
In Suydam v. Williamson, 24 How. 427, the Supreme Court of the United States
overruled several of its former decisions, in order to make its rulings conform to
a more recent decision in the State of New York,— the question involved being
as to the law of that State. And in Leflingwell »v. Warren, 2 Black, 599, the
court reiterate the doctrine of former cases, that if the highest tribunal of a
State adopt new views on a matter of State law, reversing its former decisions,
the Supreme Court of the United States will follow the latest settled adjudica-
tions. In the Sixth American Edition of Smith's Leading Cases, vol. 1. p. 747,
is a note bearing upon this point. Speaking of the case of Diamond v. Lawrence
County, 37 Penn,. St. 358, where certain county bonds were held not to be nego-
tiable, it is said : **It may be added that, since the decisions of the Supreme Court
of the United States, as reported in 1 Wallace, 83, 206, and 384, the decision in
Diamond v. Lawrence County, or any decision like it in any State court, may be
regarded as unimportant. A Pennsylvanian, indeed, suing a Pennsylvania city
or county, and who must accordingly sue in a State court, could not recover
more than the amount which the county actually received ; but a citizen of any
other State, or any foreigner, to both of whom the courts of the United Slales are
open, would recover the whole amount. Of course, as the bonds are payable to
bearer, no Pennsylvanian, if he can help it, will sue on them. By selling them
— if sold in good faith-—to a citizen of New York or New Jersey, or any other
State than his own, since the bonds are declared to have ¢ all the qualities of com-
mercial paper,’suit could be brought by the new purchaser in the Federal courts,
and the whole amount be recovered.” This note does not appear to us to be war-
ranted by the Federal decisions. Before the national courts can disregard the
rulings of the State courts on questions respecting the validity and operation of
contracts deriving their vitality and force from State statutes, and made and pay-
able within the State, and where the State decisions are not at variance, they must
disregard many of their own well-considered opinions, besides establishing for them-
selves a correctional power in regard to the decisions of the State courts, neither
given by the Constitution nor consistent with the general division of powers in
the American system. However desirable it may be that the rules in the various:
States should be uniform, especially on questions of commercial law, it is certain
that no power is conferred on the Supreme Court of the United States to make
them so, where no question of national authority is involved.
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would be dangerous to the peace, harmony, and stability of the
Union under our peculiar system. |

Besides conferring specified powers upon the national govern-
ment, the Constitution contains also certain prohibitions upon the
action of the States, a portion of them designed to prevent en-
croachments upon the national authority, and another portion to
protect individual rights against possible abuse of State power.
Of the first class are the following : No State shall enter into any
treaty, alliance, or confederation ; grant letters of marque or re-
prisal ; coin money ; emit Dbills of credit ;1 or make anything but
gold and silver coin a tender in payment of debts. No State
shall, without the consent of Congress, lay any imposts or duties
upon imports or exports, except what may be absolutely necessary
for exccuting its inspection laws; and the net produce of all du-.
ties and imposts laid by any State on imports or exports shall be
for the use of the trcasury of the United States, and all such laws
shall be subject to the revision and control of Congress. No
State shall, without the consent of Congress, lay any duty of ton-
nage, keep troops or ships of war in time of peace, enter into any
~agreement or compact with another State or with a foreign power,
or engage in war, unless actually invaded, or in such imminent
danger as will not admit of delay. Of the second class are the
‘following : No State shall pass any bill of attainder, ex post facto
law, or law impairing the obligation of contracts.?

Other provisions have for their object to prevent discrimination
by the several States against the citizens and public proceedings
of other States. Of this class are the provisions that the citizens
of each State shall be entitled to all the privileges and immunities
of citizens in the several States;? that fugitives from justice shall

1 To constitute a bill of credit within the meaning of the Constitution, it must
be issued by a State, involve the faith of the State, and be designed to circulate
as money on the eredit of the State in the ordinary uses of business. Briscoe v.
Bank of Kentucky, 11 Pet. 257 ;- Woodruff' v. Trapnall, 10 How, 205. And see
Craig v. Missouri, 4 Pet. 410; Darrington v. State Bank of Alabama, 13 How.
123 Curran v. Arkansas, 15 How. 817,

* Const. of U. 8. art. 1, § 10.

 Const. of U. S. art. 4. “ What are the privileges and immunities of citizens
in the several States? We feel no hesitation in confining these expressions to
those privileges and immunities which are in their nature fundamental; which
belong of right to the citizens of all free governments; and which have, at all
times, been enjoyed by the citizens of the several States which compose this
Union, from the time of their becoming free, independent, and sovereign. What
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be delivered up ;1 and that full faith and credit shall be given in

those fundamental principles are, it would perhaps be more tedious than difficult
to enumerate. They may, however, be all comprehended under the following
general heads: protectwn by the government; the enjoyment of life and liberty,
with the right to acquire and possess property of every kind, and to pursue and
obtain happiness and safety ; subject, nevertheless, to such restraints as the gov-
ernment may justly prescribe for the general good of the whole. The right of a
citizen of one State to pass through or to reside in any other State, for purposes
of trade, agricunlture, professional pursuits, or otherwise ;- to claim the benefit of
the writ of habeas corpus; to institute and maintain actions of every kind in the
courts of the State; to take, hold, and dispose of property, either real or personal ;
and an exemption from higher taxes or impositions than are paid by the other cit-
izens of the State, may be mentioned as some of the particular privileges and im-
munities of citizens, which are clearly embraced by the general description of
privileges deemed to be fundamental ; to which may be added the elective fran-
chise, as regulated and established by the laws or constitution of the State in
which it is to be exercised. These, and many others which might be mentioned,
are, strictly speaking, privileges and immunities, and the enjoyment of them by the
citizens of each State, in every other State, was manifestly calculated (to use the
expressions of the preamble of the corresponding provision in the old Articles of
Confederation) ¢ the better to secire and perpetuate mutual friendship and inter-
course among the people of the different States of the Union.”” Washington, J.
in Corfield ». Coryell, 4 Wash. C. C. 880. The Supreme Court will not describe
and define these privileges and immunities in 2 general classification, preferring
to decide each case as it may come vp. Conner v, Elliott, 18 How. 691. For
discussions upon this subject, see Murray v. McCarty, 2 Munf. 393 ; Lemmon v.7 7
People, 26 Barb. 270, and 20 N. Y. 562; Campbell v. Morris, 3 Har, & McH.
554; Amy v. Smith, 1 Lit. 8326; Crandall v. State, 10 Conn. 340; Butler ».
Farnsworth, 4 Wash. C. C. 101; Commonwealth ». Towles, 5 Lvigh, 748; Haney
v. Marshall, 9 Md. 194; Slaughter ». Commonwealth, 13 Grat. 767; State v,
Medbury, 3 R. 1. 138; People v. Imlay, 20 Barb, 68; People v. Coleman, 4 Cal.
46 : Fire Departinent v. Noble, 3 E. D. Smith, 441; Same v. Wright, Ibid. 453.
! For decisions under this clause, see Ex parte Joseph Smith, 8 McLean, 133 ;
Dow’s Case, 18 Penn. St. 39; Matter of Clark, 9 Wend. 221; Johnson v. Riley,
13 Geo. 97; Matter of Fetter, 3 Zab. 311. The alleged offence need not be an
offence at the common law; it is sufficient that it be a crime aigamst the State
from which the accused has fled. Johnson v. Riley; Matter of Clark and Matter
of Fetter, supra. But the crime must have been actually committed within the
State reclaiming the alleged offender, and he must have been an actual fugitive
therefrom. Ex parte Smith, supra. The whole subject was considered in Com-
monwealth of Kentucky v. Dennison, 24 How. 66. One Lago was indicted in
Kentucky for enticing and assisting a slave to escape from his master, and a
requisition was made upon the Governor of Ohio for his surrender to the Ken-
tucky authorities as a fugitive from justice. The Governor of Ohio refused to
surrender him, on the ground that the act with which he was charged was an
offence not known to the laws of Ohio, and not affecting the public safety, nor
regarded as mafum in se by the general judgment and conscience of civilized na-



T
1 k|

CH. IL} THE CONSTITUTION OF THE UNITED STATES. 17

each State to the public acts, records, and judicial proceedings of
every other State.!

The last provisions which we shall here notice are, that the
United States shall guarantee to every State in the Union a re-
publican form of government,? and that no State shall grant any
title of nobility.® The purpose of these is to protect a Union
founded on republican principles, and composed entirely of re-

tions. Application was then made to the Suprcme Court of the United States
for a mandamus to compel the Governor of Ohio to perform this duty. The ap-
plication was denied on the ground that, although the governor erred in this
refusal, no power was delegated to the general government, either through the
judicial department or any other department, to use any coercive means to com-
pel im.

! Const. of U. S. art. 4. This clause of the Constitution has been the subject
of a good deal of discussion in the courts. It is well settled that if the record of
a judgment shows that it was rendered without service of process or appearance
of the defendant, or if that fact can be shown without contradicting the recitals
of the record, it will be treated as void in any other State, notwithstanding this
constitutional provision. DBenton v. Bergot, 10 S, & R. 242 ; Thurber v. Black-
bourne, 1 N. H. 242; Hall v. Williams, 6 Pick. 232; Aldrich ». Kinney, 4 Conn. *
380 ; Bradshaw v. Heath, 13 Wend. 407 ; Robinson v, Ward’s Ex'rs, 8 Johns.
86 ; Fenton v. Garlick, Ibid. 194 ; Kilburn v. Woodworth, 5 Johns. 87; Pawling
v. Bird’s Ex'rs, 13 Johns. 192 ; Starbuck v. Murray, 5 Wend. 161 Woodworth
v. Tremere, 6 Pick. 854 ; Lincoln ». Tower, 2 McLean, 473 ; Westervelt v. Lew-
" 1s, Ibid. 511 ; Bimelar v. Dawson, 4 Scam, 536; Gleason v. Dodd, 4 Met. 333
Noyes v. Butler, 6 Barb. 613 ; Warren v. McCarthy, 25 Ill. 95; Rape v. Heaton,
9 Wis, 328; Wood ». Watkinson, 17 Conn. 500; Norwood v. Cobb, 24 Texas,
551; McLawrine v. Monroe, 30 Mo. 462. But whether it would be competent
to show, in opposition to the recitals in the record, that a judement of another
State was rendered without jurisdiction having been obtained of the person of the
defendant, is not clear on the authorities. Many cases hold not. Field v. Gibbs,
1 Pet. C. C. 156 ; Green v. Sarmiento, Ibid. 76 ; Lincoln v. Tower, 2 McLean,
473; Westervelt v. Lewis, Ibid. 511 ; Pearce v. Olney, 20 Conn. 544 ; Hoxie v.
Wright, 2 Vt. 263 ; Newcomb v. Peck, 17 Vt. 302; Wilcox v. Kassick, 2 Mich.
165 ; Bimelar v. Dawson, 4 Scam. 536 ; Welch v, Sykes, 3 Gil. 1973 Roberts ».
Caldwell, 5 Dana, 512. Other cases admit such evidence. Starbuck v. Murray,
5 Wend: 148 ; Holbrook v. Murray, Ibid. 161 ; Shumway v. Stillman, 6 Wend.
447; Borden v. Fitch, 15 Johns. 121; Hall v. Williams, 6 Pick. 232 ; Aldrich v.
Kinney, 4 Conn. 380; Bradshaw v. Heath, 13 Wend. 407; Gleason v. Dodd, 4
Met. 333 ; Noyes v. Butler, 6 Barb, 618 ; Norwood ». Cobb, 24 Texas, 551. The
same defences may be made to a judgment, when sued in another State, which
could liave been made to it in the State.where rendered. Hampton v. McCon-
nel, 8 Wheat. 284 ; Mills v. Duryea, 7 Cranch, 484 ; Steel v. Smith, 7 W. & S,
447 ;3 Bank of the State v. Dalton, 9 How. 528. m

2 Const. of U. S. art. 4, § 4.

¥ Const. of U. S. art. 1, § 10,

2
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publican members against aristocratic and monarchical innova-
tions.1

So far as a particular consideration of the foregoing prohibi-
tions falls within the design of our present, york, it will be more
convenient to treat of them hereafter, especially as such of them
as arc designed for the protection of rights of persons or property
are usually repeated in the bills of rights contained in the State
constitutions.

Where powers are conferred upon the general government, the
exercise of the same powers by the States is impliedly prohibited,
wherever the intent of the grant to the national government might
be defeated by such exercise. On this ground it is held that the
States cannot tax the agencies or loans of the general govern-
ment ; since the power to tax, if possessed by the States in regard
to these objects, might be so exercised as to altogether destroy
such agencies or destroy the national eredit.? And where, by the
national Constitution, jurisdiction is given to the national courts
with a view to the more efficient and harmonious working of the
system organized under it, it is competent for Congress in its wis-
dom to make that jurisdiction exclusive of the State courts.? On
some other subjects State laws may be valid until the power of
Congress is exercised, when they become superseded, either wholly,
or so far as they conflict. The States may legislate on the subject
of bankruptey, if there be no law of Congress conflicting there-
with.t State laws for organizing and disciplining the militia are
valid except as they may conflict with national legislation ;6 and
the States may constitutionally provide for punishing the counter-
feiting of coin® and the passing of counterfeit money,’ since thesc
acts are offences against the State, notwithstanding they may be
offences against the nation also.

* Federalist, Nos. 43 and 84.

2 M'Culloch v, Maryland, 4 Wheat. 816, 427; Weston v. Charleston, 2 Pet,
449. And see chapter on taxation, post.

3 Martin v. Hunter’s Lessee, 1 Wheat. 334 ; The Moses Taylor v. Hammons, 4
"Wal, 411, The Ad. Hine v, Trevor, Ibid. 555. And see note to these cases in
Western Jurist, vol. 1, 241,

¢t Sturais v. Crowmnshlehl 4 Wlleat 122 ; MecMilian v. MceNiell, Ibid, 209.
See Chapter IX.

 Houston v. Moore, 5 Wheat. 1, 51.

° Harlan ». People, 1 Doug. Mich. 207. ' *

" Fox v. Ohio, 5 How. 410; United States v. Marigold, 9 How. 560. And
sce Hendrick’s case, 5 Leigh, 707; Moore v. People, 14 How. 13.
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The tenth amendment to the Constitution provides that the
powers not delegated to the United States by the Constitution,
nor prohibited by it to the States, are reserved to the States re-
spectively, or to the people. And it is to be observed as a set-
tled rule of counstruction of the national Constitution, that the
limitations it imposes upon the powers of government are in all
cases to be understood as limitations upon the government of the
Union only, except where the States are expressly mentioned.!

With other rules for the construction of the national Constitu-
tion we shall have little occasion to deal. They have been the
subject of very elaborate freatises, judicial opinions, and legisla-
tive debates, which are familiar not only to the legal profession,
but to the public at large. So far as that instrument apportions
powers to the national judiciary, it must be understood, for the
most part, as simply authorizing Congress to confer jurisdiction
to exercise those powers, and not as directly conferring them
upon the courts. The Constitution does not, of its own force,
give to the national courts jurisdiction of the several cases which
it enumerates, but an act of Congress is essential to ereate courts,
and fo apportion the jurisdiction among them. The exceptions
are of those few cases of which the Constitution confers jurisdic-
tion upon the Supreme Court by name. . And although the courts
of the United States administer the common law in many cases,
they do not derive from the common law authority to take cog-
nizance of and punish offences against the government.?

1 Barron v Mayor of Baltimore, 7 Pet. 243 ; Livingston’s Lessee v. Moore,
7 Pet, 5514 Fox v. Ohio, 5 How. 432, 434 ; Smith v. Maryland, 18 How. 71 ;
Purvear v. Commonwealth, 5 Wal. 475; Bonaparte v, Camden & Amboy Rail-
road Co., Baldw. 220 ; James v. Commonwealth, 12 8. & R. 221; Barker v. Peo-
ple, 8 Cow. 6863 Colt v. Eves, 12 Conn. 248 ; Jane v.- Commonwealth, 3 Met.
(Ky.) 18; meeln v. Smith, 27 Vt. 336 Matter of Smith, 10 Wend. 449 ; St.ate
V. Barnett 3 Kansas, 250 ; Reed v. Rlce, 2 J. J. Marsh. 45. .

? Demurrer to an indictment for a libel upon the Pres:dent and Congress
By the Court : * The only question which this case presents is, whether the Cir-
cuit Courts can exercise a common law jurisdiction in criminal cases. . . . The’
general acquiescence of legal men shows the prevalence of opinion in favor of
the negative of the proposition. The] course of ressoning which leads to this
Lenelus:en is simple, obvious, and admits of but little illustration. The powers
of the general government are made up of concessions from the -several States:
whatever is not expressly given to the former, the latter expressly reserve. The
judicial power of the United States is a constitutional part of these concessions:
that power is to be exercised by courts organized for the purpose, and brought
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into existence by an effort of the legislative power of the Union. Of all the
courts which the United States may, under their general powers, constitute, one
only, the Supreme Court, possesses jurisdiction derived immediately from the
Constitution, and of which the legislative power cannot deprive it. All other
courts created by the gencral government posscss no jurisdiction but what is
given them by the power that created them, and can be vested with none but what
the power ceded to the general government will authorize them to confer. It is
not necessary to inquire whether the general government, in any and what extent,
possesses the power of conferring on its courts a jurisdiction in cases similar to
the present; it is enough that such jurisdiction has not been conferred by any
legislative act, if it does not result to those courts as a consequence of their crea-
tion.” U.S.v. Hudson, 7 Cranch, 82. Sce U. S. v. Coolidge, 1 Wheat.415. “ It
is clear there can be no common law of the United States. The Federal govern-
ment is composed of twenty-four sovereign and independent States, each of which
may have its local usages, customs, and common law. There is no principle
which pervades the Union, and has the authority of law, that is not embodicd in
the Constitution or laws of the Union. The common law could be made a part
of our Federal system only by legislative adoption.” DPer McLean, J., Wheaton
r. Peters, 8 Pet. 658. As to the adoption of the common law by the States, sce
Van Nest v. Pacard, 2 Pet. 144, per Story, J.
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CHAPTER I1I1I.
" THE FORMATION AND AMENDMENT OF -STATE CON 5T1TUTIONE3-: o

THE Constitution of the United States assumes . the existence
of thirteen distinct State governments, over whose pecople its
authority was to be extended if ratified by conventions chosen
for the purpose. Each of these States was exercising the powers
of government under some form of written constitution, and
that instrument would remain unaffected by the adoption of the
national Constitution, except in those particulars in which the
two would come in conflict, and then the latter would modify and
control the former. DBut besides this fundamental law, every
State had also a body of laws, prescribing the rights, duties, and
obligations of persons within its jurisdiction, and establishing
. those minute rules for all the relations of life which are deemed
out of place in the Constitution, andmust be left to the regula-
tion of the ordinary law-making power,

By far the larger and more valuable portion of that body of
laws consisted of the common law of England, which had been
transplanted in the American wilderness, and which the Colo-
nists, now become an independent nation, had found a shelter of
protection during all the long contest with the mother country
at length brought to so fortunate a conclusion.

The common law of England consisted of those maxims of free-
dom, order, enterprise, and thrift which had prevailed in the
conduct of public affairs, the management of private business,
the regulation of domestic relations, and the acquisition, control,
and transfer of property from time immemorial. It was the out-
growth of the habits of thought and action of the people, and
was modified from time to time as those habits became modified,
and as civilization advanced, and new inventions changed the
modes of business. Springing from the very nature of the people
themselves, it was obviously the best body of laws to which they
were suited, and as they took with them their nature, so they
would take with: them these laws, whenever they should transfer .
their domicile from one country to another.
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To eulogize the common law is no part of our present pur-
pose. Many of its features were exceedingly harsh and repulsive,
and gave unmistakable indications that they had their origin in
times of profound ignorance, superstition and barbarism. The
teudal ‘'system, which was essentially a system of violence, disor-
der, and rapine,! fastened many of its maxims upon the common
law system, and these maxims are still to be traced, especially
in the rules which govern the acquisition, control, and enjoyment
of real estate. The criminal code was also marked by cruel and
absurd features, some of which have clung with wonderful tenac-
ity, long after cven the most stupid could perceive their inconsist-
ency with justice and civilization. But on the whole the system
was the best foundation on which to erect an enduring structure
of civil liberty which the world has ever known. It was the
peculiar excellence of the common law that it recognized the
worth, and sought specially to protect the rights and the privi-
leges of the individual man. Its maxims were those of a sturdy
and independent race, accustomed in an unusual degree to free-
dom of thought and action, and to a share in the administration
of public affairs: arbitrary power and uncontrolled authority
were not recognized in its principles. Awe surrounded and
majesty clothed the king, but the humblest subject might shut the
door of his cottage against him, and defend from intrusion that
privacy which was as sacred as the kingly prerogatives. The
system was the opposite of servile; its features implied boldness
and independent self-reliance on the part of the people; and if
the criminal code was harsh, it at least escaped the inquisitorial
system which fastened itself upon criminal procedure in other
civilized countries, and has ever been fruitful of injustice, op-
pression, and terror,

For scveral hundred years, however, changes had from time
to time been made in the common law by means of statutes.
The purpose of general statutes originally was mainly declaratory
of common-law principles, which, by reason of usurpations and
ahuses, had come to be of doubtful force, and which thercfore

'« A fendal kingdomn was a confederacy of a numerous body, who lived in a
state of war against each other, and of rapine towards all mankind, in which the
king, according to his ability and vigor, was cither a cipher or a tyrant, and a
areat portion of the people were reduced to personal slavery.,” Mackintosh, Ilis-
tory of Lngland, Chap. 1L
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needed fo be authoritatively pronounced, that king and subject -
alike might understand and observe them. Such was the purpose
of the first great statute, promulgated at a time when- the legis-
lative power was exercised by the king alone, and which is still
known as the Magna Charta of King John. Such also was: the
purpose of the qeveral confirmations of that charter, as well as -
of the Petition of Right? and the Bill of Rights,? each of which
became necessary by reason of usurpations. But- statutes' also
became important because old customs and modes of business
were unsuited fo new conditions of things, when property had
become more valuable, wealth greater, commerce more extended,
and all these changes had brought with them new dangers against
which society as well as the individual subject was to be guarded.
For this purpose the Statute of Wills3 and the Statute of Frauds
and Perjuries* became important; and the Habeas Corpus Act?®
was also necessary, not so much to change the law as to secure
existing principles of the common law against being habitually
sct aside and violated by those in power. |
From the first the Colonists in America claimed the benefit and
protection of the common law. In some particulars, however,
the common law was not suited to their condition and circum-
stances in this country, and those particulars they omitted as it
was put in practice by them.* They also claimed the benefit of

11 Charles L c. 1.

* 1 William & Mary, sess, 2, ¢. 2.

* 32 Hen, VIIIL c. 7, and 34 & 35 Ilen. VIIL ¢. 5.

' 29 Charles II. c. 8.

5 81 Charles II. ¢. 2.

¢ «The common law of England is not to be taken, in all respects, to be that
of America. Our ancestors brought with them its general principles, and claimed
1t as their birthright ; but they brought with them and adopted only that portion
which was applicable to their situation.” Story, J. in Van Nest v. Pacard, 2
Pet, 144. ¢ The settlers of Colonies in America did not carry with them the laws
of the land as being bound by them wherever they shonld settle. They left the
realm to avoid the inconveniences and hardships they were under, where some
of these laws were in foree : particularly ccclesiastical laws, those for payment
of tithes, and others. Ilad it been understood that they were to carry these laws
with them, they had better have stayed at home among their friends, unexposed
to the risks and toils of a new settlement. They carried with them a right to such
parts of laws of the land as they should judge advantageous or useful to them ;
a right to be free from those they thought hurtful ; and a right to make such oth-
ers as they should think necessary, not infringing the general rights of Lnglish-
men ; and such new laws they were to form as agreeable ag might ‘be to the
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such statutes as from time to time had been enacted in modi-
fication of this body of rules. And when the difficulties sprung
up with the home government, it was a source of immense -moral
power to the Colonists that they were ableito show that the
rights they claimed were conferred by the common law, and
that the king or the Parliament was seeking to deprive them of
the common birthright of Englishmen. Did Parliament attempt
to levy taxes in America; its people demanded the benefit of
that maxim with which for many generations every English child
had been familiar, that those must vote the tax-who are to pay
it.! Did Parliament order offenders against the laws in America
to be sent to England for trial ;. every American was roused to
indignation, and protested. against the trampling uuder foot of
that time-honored principle that trials for crime must be by a
jury of the vicinage. Contending thus behind the bulwarks of
the common law, Englishmen would appreciate and sympathize
with their position ; and Americans would feel doubly strong in a
cause that was right not only, but the justice of which must be
confirmed by an appeal to the consciousness of their enemies
themselves. |

The evidence of the common law consisted in part of the de-
claratory statutes we lhave mentioned,” in part of the commenta-
ries of such men learned in the law as had been accepted as au- .
thority, but mainly of the deeisions of the courts applying the

aws of Ingland.”  TFrauklin, Works by Sparks, vol. 4, p. 275. See Morgan ».
King, 30 Barb. 9; Mayo v. Wilson, 1 N. Il, 568 ; Iloughton v, Page, 2 N. H. 44
sState ». Rollins, 8 N. 11. 550.

e The blessing of Judah and Issachar will never meet ; that the same people
or natton should be both the lion’s whelp and the ass between burdens; neither
will it be that a people overlaid with taxes should ever become valiant and mar-
tial. It is true that taxes levied by consent of the estate do abate men’s courage
foss, as 1t hath been scen notably in the exereises of the Low Countries, and in
~ome degree in the subsidies of Ingland, for you must note that we speak now of
the heart, and not of' the purse ; so that although the same tribute or tax laid by
cousent or by imposing be all one to the purse, yet it works diversely upon the
courage. So that you may conclude that no people overcharged with tribute is
it for empire.”  Lord Bacon on The True Greatness of Kingdoms.

* Thesc statutes upon the points which are covered by them are the best evi-
dence possible.  They aré the living charters of Enghish liberty to the present
day ; and as the forerunners of the American constitutions and the source of their
hills of rights, they are constantly appealed to where personal liberty or private
rizhts are placed in apparent antagonism to the government.
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law to actual controversies. While Colonization continued,—
that is to say, until the war of the Revolution actually com-
menced, — these decisions were -authority in the Colonies, and
the clmnges made in the common law up to the same period were
operative in:America also, if suited .to the condition of things -
here. The opening of the war of the Revolution is the point of
time at which the continuous stream of the common law became .
divided; and that portion which had been adopfed in America
flowed on by itself, no longer subject to changes from across -the
ocean, but liable to be still gradually modified through changes
in the modes of thought and of business among the- people, as
well as through statutory enactments.
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