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NOTE

POLICEMAN, CITIZEN, OR BOTH? A CIVILIAN
ANALOGUE EXCEPTION TO GARCETTI V CEBALLOS

Caroline A. Flynn*

The First Amendment prohibits the government from leveraging its em-
ployment relationship with a public employee in order to silence the
employee's speech. But the Supreme Court dramatically curtailed this
right in Garcetti v. Ceballos by installing a categorical bar. if the public
employee spoke "pursuant to her official duties," her First Amendment re-
taliation claim cannot proceed. Garcetti requires the employee to show
that she was speaking entirely "as a citizen" and not at all "as an employ-
ee." But this is a false dichotomy-especially because the value of the
employee's speech to the public is no less if she is speaking pursuant to
mixed motivations.

A recent Second Circuit case, Jackler v. Byrne, suggests an exception to
Garcetti's categorical bar Because the public employee's speech in Jackler
had a civilian analogue-that is, because an ordinary citizen could speak
in the same manner and to the same audience-the court allowed the em-
ployee's claim to proceed. The Second Circuit's exception contradicts
Garcetti, but it furthers significant First Amendment values while ade-
quately protecting public employers' interest in controlling employee
speech. As such, the Supreme Court should adopt the civilian analogue ex-
ception to ameliorate Garcetti's problematic rule.
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INTRODUCTION

Speech law has evolved considerably from Justice Oliver Wendell
Holmes's declaration that "[a policeman] may have a constitutional right to
talk politics, but he has no constitutional right to be a policeman."1 Today,
the law prohibits the government from basing a policeman's employment on
a condition that violates his First Amendment right to freedom of expres-
sion.' This doctrine recognizes that the threat of dismissal from public
employment is "a potent means of inhibiting speech ' 3 and that the signifi-
cant public interest in free and open debate on matters of public concern
requires giving public employees the same meaningful speech protection
that other citizens enjoy.4 Thus, in a series of landmark decisions beginning
in the 1960s, the Supreme Court crafted a First Amendment doctrine that
protects public employees from employer retaliation in response to the em-
ployees' speech.'

This protection follows from basic First Amendment values. First, a
government employee has the same interest in commenting on public mat-
ters that a nongovernment employee has.6 Second, there is "value to the
public [in] receiving the opinions and information that a public employee
may disclose."7 At the same time, the Court's decisions acknowledged that
the First Amendment should not insulate a public employee's disruptive
speech at a significant cost to her government employer, even if that speech
related to a public matter.8 The resulting doctrine, known as the Pickering-
Connick framework, involves a threshold inquiry and a balancing test: a
public employee's speech is protected only if (1) the employee was speaking

1. McAuliffe v. Mayor of New Bedford, 29 N.E. 517, 517 (Mass. 1892).

2. See Connick v. Myers, 461 U.S. 138, 142 (1983).

3. Pickering v. Bd. of Educ., 391 U.S. 563, 574 (1968).

4. Id. at 573; see also Garcetti v. Ceballos, 547 U.S. 410, 419 (2006) ("The First
Amendment limits the ability of a public employer to leverage the employment relationship to
restrict, incidentally or intentionally, the liberties employees enjoy in their capacities as private
citizens.").

5. See Rankin v. McPherson, 483 U.S. 378, 388-89 (1987); Connick, 461 U.S. at 154;
Givhan v. W. Line Consol. Sch. Dist., 439 U.S. 410, 415-16 (1979); Pickering, 391 U.S. at
574; Keyishian v. Bd. of Regents of the Univ. of N.Y., 385 U.S. 589, 604 (1967).

6. Garcetti, 547 U.S. at 428-29 (Souter, J., dissenting).

7. Id. at 429.

8. Connick, 461 U.S. at 150-52 (balancing employees' interest in speaking on a mat-
ter of public concern against the government's interest in the "effective and efficient
fulfillment of its responsibilities to the public").

[Vol. 111:759
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on a matter of public concern9 and (2) the employee's interest in speaking
outweighs the employer's interest in controlling her speech. '0

In 2006, the Supreme Court added a third requirement to the doctrinal
framework-a requirement that drastically curtails the speech rights of gov-
ernment employees. In Garcetti v. Ceballos, the Court categorically denied
First Amendment protection to any public employees who speak "pursuant
to their official duties."'" For a public employee to have any chance of sus-
taining a First Amendment retaliation claim post-Garcetti, the employee
must have spoken entirely "as a citizen" and not at all "as an employee.""2

Under this test, when a public employee's speech concerns the subject mat-
ter of her employment, the government employer's interest in controlling its
operations and message is assumed to always outweigh the employee's in-
terests and the interests of the public. 3

The line the Garcetti Court drew between the employee's dual roles as
citizen and public servant lacks adequate justification. 14 As Justice Stevens
wrote in dissent, "The notion that there is a categorical difference between
speaking as a citizen and speaking in the course of one's employment is
quite wrong."' 5 If protection of a particular employee's speech is supported
by First Amendment policy-that is, if the employee is speaking as a citizen
on a matter of public concern-there is no compelling rationale for why the
claim should not proceed to the balancing stage regardless of whether the
speech's subject matter "fall[s] within a job description.' '1 6 Due to the major-
ity's failure to appreciate the dual roles public employees occupy
simultaneously, Garcetti significantly reduced the scope of protection for
those employees; it replaced the balancing framework with a bright-line rule
designed to automatically privilege the interests of the government employer
at the expense of the speaker and the public. To quote Justice Stevens once
again, "The proper answer to the question 'whether the First Amendment
protects a government employee from discipline based on speech made pur-
suant to the employee's official duties' is 'Sometimes,' not 'Never.' "'1

9. Id. at 146-47. For a description of what constitutes "a matter of public concern,"
see infra text accompanying note 34.

10. Connick, 461 U.S. at 146-47; see also Pickering, 391 U.S. at 568.

11. Garcetti, 547 U.S. at 421.

12. Id.

13. Garcetti, 547 U.S. at 422-23. For further discussion about what exactly it means for
an individual to be speaking "pursuant to his official duties," "as an employee," or about "the
subject matter of his employment," see infra Section I.C.

14. See Garcetti, 547 U.S. at 434 (Souter, J., dissenting) ("But why do the majority's
concerns, which we all share, require categorical exclusion of First Amendment protection
against any official retaliation for things said on the job? Is it not possible to respect the un-
challenged individual and public interests in the speech ... without drawing the strange line

15. Id. at 427 (Stevens, J., dissenting).

16. Id.

17. Id. at 426 (citation omitted).
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A recent Second Circuit case, Jackler v. Byrne,18 takes an important step
toward remedying the dual-role problem in Garcetti's "pursuant to official
duties" test. Relying on language in the Garcetti opinion stating that speech
pursuant to an employee's official duties has "no relevant analogue to
speech by citizens who are not government employees," 19 the Second Cir-
cuit crafted an exception to Garcetti's categorical rule: if the employee's
speech does have a relevant civilian analogue-that is, if a citizen could
speak in a way that is substantially similar in motivation, in the same forum,
and to the same audience-20 -then it may be protected regardless of whether
the employee is concurrently speaking pursuant to his professional obliga-
tions.21 The Second Circuit applied this exception to protect a police officer
who refused to alter his witness statement in an official department report
concerning another officer's use of force. Finding that the officer's acted as a
private citizen when he chose not to lie in an investigation, the court allowed
his claim to proceed--despite the fact that he was speaking in part as a po-
lice officer.22

It must be acknowledged that the Second Circuit's exception does not
follow from a strict interpretation of Garcetti. The Garcetti Court was clear
in stating that, when employees speak pursuant to their official duties, no
possibility of First Amendment protection exists.2 3 Not surprisingly, the
Jackler decision was severely criticized by the D.C. Circuit a month after-
ward; the D.C. Circuit accused its sister circuit of having "g[otten] Garcetti
backwards. '24 But while Jackler may be unsound under current doctrine, it
is sound as a matter of First Amendment policy.

The Supreme Court appears uninterested in overturning Garcetti in the
near future. Even the four Garcetti dissenters agreed that the Pickering-
Connick framework needed refinement to exclude a greater number of
public employee retaliation claims (though they disagreed about how). 25

Given this state of affairs, Garcetti's detractors must refine the decision at
the margins. The Second Circuit's civilian analogue exception to the harsh
"pursuant to official duties" rule could prove to be the compromise that fills

18. 658 F.3d 225 (2d Cir. 2011), cert. denied, 132 S. Ct. 1634 (2012).

19. Garcetti, 547 U.S. at 424 (majority opinion).

20. See infra Section III.B.

21. See Jackler, 658 E3d at 241-42.

22. Id.

23. Garcetti, 547 U.S. at 421 ("We hold that when public employees make statements
pursuant to their official duties, the employees are not speaking as citizens for First Amend-
ment purposes, and the Constitution does not insulate their communications from employer
discipline.").

24. Bowie v. Maddox, 653 E3d 45, 48 (D.C. Cir.), denying reh'g to 642 F.3d 1122
(D.C. Cir. 2011), cert. denied, 132 S. Ct. 1636 (2012).

25. See Garcetti, 547 U.S. at 434 (Souter, J., dissenting) (recommending a "feasible"
"adjustment using the basic Pickering balancing scheme"); id. at 449-50 (Breyer, J., dissent-
ing) (suggesting a test in which the plaintiff could proceed to the Pickering balancing stage if
he demonstrates "augmented need for constitutional protection and diminished risk of undue
judicial interference with governmental management of the public's affairs").

[Vol. 111:759
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in Garcetti's theoretical gaps and brings the doctrine back in line with First
Amendment principles.

This Note argues that the Supreme Court should adopt the Second Cir-
cuit's civilian analogue exception to Garcetti's "pursuant to official duties"
rule. Part I surveys the relevant pre-Garcetti First Amendment doctrine and
argues that by issuing a categorical bar, Garcetti overly limited the instances
in which a public employee can seek First Amendment protection. Part I
explains how the Second Circuit developed the civilian analogue exception
that it ultimately applied in Jackler and acknowledges that this exception
does not faithfully adhere to Garcetti. Part III argues that although the civil-
ian analogue exception does not follow from Garcetti, it properly identifies
the value of public employee speech to society and recognizes the dual roles
that public employees can occupy. The Supreme Court should embrace the
exception as a beneficial reworking of Garcetti's problematic rule.

I. THE SPEECH RIGHTS OF PUBLIC EMPLOYEES

AND GARCETTI V CEBALLOS

This Part discusses Garcetti v. Ceballos and argues that its rule marks a
problematic shift from precedent. Section L.A details the development of
public employee speech protection through Pickering v. Board of Education,
Connick v. Myers, and Givhan v. Western Line Consolidated School District.
Section I.B discusses Garcetti itself and examines the holding's "theoretical
underpinnings."26 Section I.C argues that Garcetti's categorical bar is unjus-
tified as a matter of First Amendment policy.

A. The Problem of First Amendment Protection for Public Employee Speech

Meaningful protection for public employee speech began in Pickering v.
Board of Education, in which a public school teacher brought a retaliation
claim against the school board after it fired him for writing a political letter
to a local newspaper. 7 In Pickering, the Court pointed to "[t]he public inter-
est in having free and unhindered debate on matters of public importance"
as the "core value" of the Free Speech Clause. 8 The Court found the con-
tent of the teacher's letter-whether the school system required additional
funds and how those funds should be distributed-to be "matter[s] of legit-
imate public concern" on which the public would benefit from the teacher's
opinion.2 9 The Court recognized that society could not realize this benefit if
the threat of retaliation prevented public employees from exercising their

26. Id. at 423 (majority opinion).

27. 391 U.S. 563 (1968). The letter criticized the board for its handling of a funding
ballot proposal and its allocation of financial resources between the school's educational and
athletic programs. Pickering, 391 U.S. at 566.

28. Id. at 573; see also Roth v. United States, 354 U.S. 476, 484 (1957) ("[The First
Amendment] was fashioned to assure unfettered interchange of ideas for the bringing about of
political and social changes desired by the people.").

29. Pickering, 391 U.S. at 571-72.
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employee was speaking pursuant to official duties, not whether the speech
has a civilian analogue. 36

Though it held the Jackler petition for a month in order to consider it in
conference alongside Bowie,' 37 the Supreme Court declined to grant certio-
rari in either case.' 38 The Court's unwillingness to resolve the burgeoning
circuit split was surprising to members of the legal community. 13 9 Whatever
its reasons for declining to confront the issue then, the Court should eventu-
ally consider the merits of the civilian analogue exception and-as this Note
argues in Part III-adopt it.

III. THE MERITS OF THE CIVILIAN ANALOGUE EXCEPTION

The fact that the plaintiff in Jackler was simultaneously acting as a po-
lice officer worried about fulfilling his departmental duties and as a citizen
worried about his liability for perjury does not sustain his First Amendment
claim in a post-Garcetti world. Garcetti makes clear that the rules are differ-
ent for public employees if they are acting in their employment capacity,
whether in whole or in part.'14

Therefore, as the law stands today, Jackler was wrongly decided. Gar-
cetti's pursuant-to-official-duties rule protects public employee speech only
when it can be shown that the employee was speaking solely as a citizen. As
argued above, this rule is misguided because it gives an unjustified amount
of deference to the government employer's managerial prerogative at the

136. Id. at 48.

137. John Elwood, Relist (and Hold) Watch, SCOTUSBLOG (Jan. 19, 2012, 10:29 AM),
http://www.scotusblog.com/2012/01/relist-and-hold-watch-I0/ (noting that, at the conclusion
of certiorari-stage briefing in Jackler, the Court appeared to be holding the petition in order to
consider it with the Bowie petition).

138. Bowie v. Maddox, 132 S. Ct. 1636 (2012) (mem.), denying cert. to 642 E3d 1122
(D.C. Cir. 2011); Byrne v. Jackler, 132 S. Ct. 1634 (2012) (mem.), denying cert. to 658 F3d
225 (2d Cir. 2011).

139. See Robyn Hagan Cain, Supreme Court Rejects David Bowie, FINDLAW (Feb. 28,
2012, 8:42 AM), http://blogs.findlaw.com/supreme-Court/2012/02/supreme-court-rejects-
david-bowie.html (expressing surprise at the Court's refusal to resolve the circuit split
"particularly after the D.C. Circuit specifically called out the Second Circuit for misinterpret-
ing Garcetti"); see also Tom Goldstein, Post to Live Blog of Orders: February 27, 2012,
SCOTUSBLO6 (Feb. 27, 2012, 9:57 AM), http://www.scotusblog.conV2012/02/live-blog-of-
orders-february-27-2012-sponsored-by-bloomberg-law/ (predicting, before the certiorari
denials, that Bowie and Jackler would be "the mostly likely grants for today"); cf Lyle
Denniston, Free Speech Issue Bypassed, SCOTUSBLoG (Feb. 27, 2012, 12:23 PM), http://
www.scotusblog.com/2012/02/free-speech-issue-bypassed/ ("The Justices' refusal to step into
that controversy [posed by the Bowie-Jackler split] leaves it to be worked out further among
the lower courts, meaning that public employees will have different legal rights depending
upon where they live and work.").

140. Garcetti v. Ceballos, 547 U.S. 410, 410 (2006); cf id. at 427 (Stevens, J., dissent-
ing) (criticizing the majority because "[tihe notion that there is a categorical difference
between speaking as a citizen and speaking in the course of one's employment is quite
wrong").

[Vol. 111:759
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expense of the public, which ultimately loses when it is denied access to a
valuable source of information on matters of public concern.' 4

The problem of Garcetti's ill-chosen lines remains. But assuming that
the decision endures for some time to come, it is still possible to limit its
reach. If adopted, the Second Circuit's civilian analogue exception could
partially address the policies given short shrift by Garcetti's failure to rec-
ognize the public employee's dual roles. For this reason, this Part argues that
the Supreme Court should adopt the Second Circuit's civilian analogue ex-
ception to Garcetti's categorical bar.

Section II.A suggests that allowing certain cases to proceed to the Pick-
ering balancing stage when it can be shown that the employee spoke as both
an employee and a citizen will further substantive First Amendment goals at
no real expense to the Garcetti majority's concerns. This is because the ci-
vilian analogue exception recognizes the importance of such speech to the
public debate, gives due deference to managerial prerogative, and promotes
candor in judicial factfinding. Section III.B then anticipates skepticism re-
garding the theory behind the civilian analogue and responds briefly to these
concerns.

A. A First Amendment Policy Argument for the Exception

Garcetti assumes one can speak either as an employee or an off-duty
citizen, but never as both. But the Court has acknowledged on previous
occasions that a public employee can simultaneously occupy more than one
role when she speaks. 42 For instance, in City of Madison Joint School Dis-
trict No. 8 v. Wisconsin Employment Relations Commission, the Court noted
that a teacher speaking at a public school board meeting on pending collec-
tive bargaining negotiations "addressed the school board not merely as one
of its employees but also as a concerned citizen."'' 43 The Madison Joint
School District Court even relied on civilian analogue reasoning to reach its
holding: "It is conceded that any citizen could have presented precisely the
same points and provided the board with the same information as did [the
teacher during the public meeting]."'" It is disingenuous to describe that
situation as one in which the plaintiff spoke only as a citizen and not as an
employee in furtherance of his duties, though that is what Garcetti requires
for the case's pro-plaintiff outcome. A civilian analogue exception, however,
would not require a court to massage the facts surrounding a public employ-
ee's speech in order to reach an outcome that furthers First Amendment
policy. Even if an employee's motives for speaking overlap with the duties
her job requires of her-that is, even if the employee "retains her citizen's

141. See supra Section I.C.

142. Garcetti, 547 U.S. at 429-30 (Souter, J., dissenting).

143. 429 U.S. 167, 174-75 (1976).

144. City of Madison Joint Sch. Dist., 429 U.S. at 175.
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conscience while at work"' 4 5-a court could still proceed to determine
whether the employee spoke on a matter of public interest sufficient to out-
weigh the employer's interest.

A civilian analogue exception to Garcetti preserves the value to the pub-
lic of hearing the public employee's speech. As discussed in Section L.A, the
First Amendment is not only concerned with protecting the speaker's inter-
est in speaking freely. 146 The safeguard rests on "something more, being the
value to the public of receiving the opinions and information that a public
employee may disclose." 47 As "It]he inherent worth of the speech in terms
of its capacity for informing the public does not depend upon the identity of
its source,' 1 48 if public employees are unduly silenced-as Garcetti's bar
currently requires-"the community ... [is] deprived of informed opinions
on important public issues. The interest at stake is as much the public's in-
terest in receiving informed opinion as it is the employee's own right to
disseminate it."'' 49

A civilian analogue exception does not completely fix the audience
problem wrought by Garcetti. The decision will still bar the majority of
public employee claims, and the public will continue to lose an important
source of information and opinion.5 0 But allowing even a few cases current-
ly barred by the official-duties rule to reach the Pickering balancing stage is
worthwhile. Moreover, the kinds of cases that meet the exception are ones in
which the value of the speech to the public discourse is likely to be high. If
public employee speech has a civilian analogue, then the employee's speech
is likely to relate to a matter of public concern rather than a purely intraof-
fice affair or grievance.' 51 This exception is therefore more likely to capture
cases the First Amendment should ultimately be concerned with, rather than
cases that potentially "constitutionalize the employee grievance."' 52 That is,

145. Jessica Reed, Note, From Pickering to Ceballos: The Demise of the Public Employ-
ee Free Speech Doctrine, 1I N.Y. CITY L. REV. 95, 123 (2007).

146. First Nat'l Bank of Bos. v. Bellotti, 435 U.S. 765, 776 (1978) ("The Constitution
often protects interests broader than those of the party seeking their vindication.").

147. Garcetti, 547 U.S. at 429 (Souter, J., dissenting); see also Bellotti, 435 U.S. at 766
(asserting that speech concerning matters of public importance is at "the heart" of the First
Amendment).

148. Bellotti, 435 U.S. at 777.
149. City of San Diego v. Roe, 543 U.S. 77, 82 (2004) (per curiam) (citation omitted).

150. Garcetti, 547 U.S. at 433 (Souter, J., dissenting); Chemerinsky, supra note 90, at
340 ("[The Garcetti] opinion thus signals ... a restriction on the ability of the public to learn
of government misconduct.").

151. See Jackler v. Byrne, 658 F.3d 225, 237 (2d Cir. 2011) (finding police misconduct
to be "plainly" a matter public concern), cert. denied, 132 S. Ct. 1634 (2012); Freitag v. Ayers,
468 F.3d 528, 545 (9th Cir. 2006) (finding the plaintiff's assertions that prison supervisors
looked the other way when inmates sexually harassed female prison guards to be "relevan[t] to
the public's evaluation of the performance of governmental agencies" (alteration in original)
(quoting Coszalter v. City of Salem, 320 F.3d 968, 973-74 (9th Cir. 2003)) (internal quotation
marks omitted)).

152. Garcetti, 547 U.S. at 420 (quoting Connick v. Myers, 461 U.S. 138, 154 (1983)).

[Vol. 111:759
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the exception is not likely to let back in the meritless cases that most wor-
ried the Garcetti majority.153

As for deference to managerial prerogative,'54 the civilian analogue ex-
ception does not diminish the government employer's ability to control its
official message.'55 Although the Garcetti decision represented the Court's
acknowledgment that government supervisors "must ensure that their em-
ployees' official communications are accurate, demonstrate sound judgment,
and promote the employer's mission,'' 56 this substantive goal is not readily
accomplished by suppressing the speech of employees who speak in a man-
ner akin to a nongovernment employee.

A few concrete examples help establish this point. On one end of the
spectrum, there is the government spokesperson. The government has an
obvious and compelling interest in controlling that employee's speech, as
the employee has identified, and the public readily understands the govern-
ment to be the source of the message.'57 Speech by a spokesperson,
however, is not likely to have any relevant analogue to civilian speech-the
nonspokesperson will not readily find herself in a position to speak in the
same manner and to the same audience.'58 On the other end of the spectrum,
there is the Pickering-esque public employee who writes a letter to a local
newspaper'5 9 or contacts an outside elected official 60 expressing her concern
about a certain government practice. There, the government might prefer
that the employee not speak in this manner. But there is no significant dan-
ger that the public will understand the employee to be speaking as an
authorized representative of the government, delivering its message, at the

153. See id. at 423 (characterizing a ruling in favor of the public employee as a "dis-
placement of managerial discretion by judicial supervision").

154. For a discussion of the managerial prerogative theory that animated the Garcetti
decision, see supra Section I.B.

155. Cf Garcetti, 547 U.S. at 422-23 (describing government supervisors' need to de-
liver the government's message to the public with "consistency and clarity").

156. Id.
157. See Norton, supra note 69, at 27-28, 30. Helen Norton argues that the First

Amendment only allows the government to control the speech of employees who the govern-
ment "has specifically hired to deliver a particular viewpoint that is transparently
governmental in origin and thus open to meaningful credibility and accountability checks by
the public." Id. at 31-34.

158. See, e.g., Foley v. Town of Randolph, 598 F.3d 1 (1st Cir. 2010). In Foley, the plain-
tiff fire chief was fired after he publicly criticized the department's lack of funding and staffing
during a press conference. The court stressed the importance of context in deciding that he
was speaking pursuant to his role as a fire department employee. The fire chief spoke about
matters pertaining entirely to the fire department while in uniform, on duty, at the scene of a
recent fire, and immediately before the comments of another fire department official. The
combination of these contextual factors gave the appearance, to the public, that his comments
conveyed the department's message, and therefore his comments were not akin to any sort of
citizen speech. Id. at 8-9.

159. See Pickering v. Bd. of Educ., 391 U.S. 563, 565-67, 573-74 (1968).
160. See Freitag v. Ayers, 468 E3d 528, 545 (9th Cir. 2006).
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time that she speaks. 161 A public employee that speaks pursuant to both her
role as an employee and a citizen is likely to fall somewhere in between
these two poles. But again, the circumstance that renders her manner of
speech analogous to citizen speech is likely to make her more like the letter
writer than the acknowledged representative. These kinds of cases will not
significantly undercut the government's control of its message.

Finally, grafting a civilian analogue exception onto Garcetti's blanket
exclusion promotes honesty in lower court factfinding. Faced with a choice
between finding that an employee spoke in part pursuant to a professional
obligation-consequently barring her claim-or finding that the employee
spoke entirely pursuant to motivations shared by ordinary citizens-which
would allow her claim to proceed-lower courts ruling on sympathetic cases
have often opted for the latter route. 6 2 This is partially due to the Supreme
Court's reluctance to define what exactly it means for an employee to speak
"pursuant to official duties."' 63 Nonetheless, there is an incentive for lower
courts to oversimplify in determining which role a public employee occu-
pied when she spoke. 164 The freedom to acknowledge that a given plaintiff
might have spoken pursuant to mixed motivations, including her profession-
al obligations and responsibilities, will allow a court to more candidly assess
the nature of the employee's speech and determine if its protection really
serves First Amendment values.

B. A Defense of the Exception

If adopted by the Supreme Court, the civilian analogue exception would
mitigate Garcetti's harm to public employee speech law. It should be
acknowledged, however, that the concept is underdeveloped as a legal theo-
ry, and its shortcomings are already apparent. Though a complete
development and defense of the exception is beyond the scope of this Note,
some anticipated criticisms warrant a brief response.

161. Compare Decotiis v. Whittemore, 635 F.3d 22, 32 (1st Cir. 2011) (examining, as a
factor in the official-duties analysis, "whether the speech gave objective observers the impres-
sion that the employee represented the employer when she spoke (lending it 'official
significance')"), with Bearss v. Wilton, 445 F. App'x 400, 402-04 (2d Cir. 2011) (finding
plaintiff city information technology coordinator spoke as a representative of the city when
she gave a statement to a reporter regarding city information technology policy, as her state-
ment took on the character of an official communication).

162. See, e.g., Casey v. W. Las Vegas Indep. Sch. Dist., 473 F.3d 1323, 1332 (10th Cir.
2007) (finding that a school superintendent was acting as a citizen when she complained to the
state attorney general that the school board was making personnel decisions in violation of the
state's open meetings law).

163. See supra text accompanying notes 81-87, 91-98.

164. Cf Christine Elzer, Note, The "Official Duties" Puzzle: Lower Courts' Struggle
with First Amendment Protection for Public Employees After Garcetti v. Ceballos, 69 U. PITT.
L. REv. 367, 388 (2007) (calling for lower courts to make these findings "in light of public
policy concerns" and to "be especially sensitive to the 'matter of public concern' of exposing
governmental wrongdoing and ... not be too quick to conclude that the public employee did
not speak 'as a citizen' in disclosing that wrongdoing").
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First, a legal rule that allows a public employee to bring a First Amend-
ment claim if her on-duty speech has a civilian analogue invites an obvious
follow-up question: What kind of civilian speech is sufficiently analogous?
Or, put differently, how loosely may the analogy be drawn? For, as the D.C.
Circuit pointed out in Bowie, "[a]ll official speech, viewed at a sufficient
level of abstraction, has a civilian analogue. 165

The Second Circuit did not endeavor to comprehensively answer this
question in Jackler, nor in Weintraub. However, the law is well practiced in
drawing principled lines that distinguish one thing from another.166 The Sec-
ond Circuit's standard, though not fully developed at this early stage, hardly
calls for extraordinary analysis. Moreover, existing cases outline what does,
and does not, constitute a sufficient analogue. A prison guard's expression of
concern about sexual harassment to elected public officials is considered
analogous to speech any citizen could make, 167 but a teacher's act of submit-
ting a grievance to her union, in accordance with established workplace
procedures, is not. 68 A non-prison guard could take the same concern to
elected public officials; a nonteacher could not take a similar complaint to a
teacher's union. The mode and manner of speaking are thus crucial to a de-
termination of whether an analogue exists. 169

The factual scenario presented in Jackler is instructive. The police of-
ficer, Jackler, did not claim-nor did the Second Circuit find-that there
was a civilian analogue for his drafting of the original report detailing the
incident in which he witnessed his partner use unnecessary force on a sus-
pect. 7° This makes sense: upon the suspect's filing of a civilian complaint
against Jackler's partner, Jackler was required-by police department
policy-to file the supplementary report detailing what he witnessed.'

165. Bowie v. Maddox, 653 F3d 45, 48 (D.C. Cir.), denying reh'g to 642 E3d 1122
(D.C. Cir. 2011), cert. denied, 132 S. Ct. 1636 (2012).

166. The Court's expressive conduct jurisprudence is a case in point. Compare Texas v.
Johnson, 491 U.S. 397, 405-06 (1968) (the act of burning an American flag is expressive
conduct), and Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 505-06 (1969)
(the act of wearing a black armband is analogous to "pure speech"), with City of Dali. v. Stan-
glin, 490 U.S. 19, 25 (1989) (the act of recreational dancing with a minor is neither analogous
to expressive association nor to speech). The Stanglin Court's reasoning is illustrative: "It is
possible to find some kernel of expression in almost every activity a person undertakes-for
example, walking down the street or meeting one's friends at a shopping mall-but such a
kernel is not sufficient to bring the activity within the protection of the First Amendment." 490
U.S. at 25.

167. Freitag v. Ayers, 468 F.3d 528, 545 (9th Cir. 2006) ("[The guard's] right to com-
plain both to an elected public official and to an independent state agency is guaranteed to any
citizen in a democratic society regardless of his status as a public employee.").

168. Weintraub v. Bd. of Educ., 593 F.3d 196, 204 (2d Cir. 2010).

169. See id. (finding that in contrast to the guard in Freitag, the teacher in this case
"could only speak in the manner that he did by filing a grievance with his teacher's union as a
public employee" (emphasis added)).

170. Jackler v. Byme, 658 F.3d 225, 234 (2d Cir. 2011), cert. denied, 132 S. Ct. 1634
(2012).

171. Id.at230-31.
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Jackler was so required because he was a police officer present at the scene
of the alleged incident. No non-police officer could have filed the report he
filed. And Jackler's motivation stemmed only from his department's policy
and his supervisor's demands. Therefore, his mode of speaking had no ana-
logue in civilian speech. By this same logic, the speech of the Garcetti
plaintiff, the deputy district attorney, had no civilian analogue. There is no
act that an ordinary citizen could undertake that parallels in any significant
respect a prosecutor's preparation of a case disposition memo.17 2

But once Jackler issued his report and his supervisors told him to change
the facts to more closely align with his partner's version of the events, Jack-
ler's refusal to speak falsely did have a civilian analogue.'73 Just as an
ordinary citizen would have a First Amendment right to resist government
pressure to lie in a police investigation, Jackler had the right to resist his
supervisors' pressure to do the same. 74 He found himself in a position anal-
ogous to that faced by a non-police officer: either lie as the government told
him to and face possible criminal charges, or refuse."' The only meaningful
difference between Jackler and a hypothetical civilian is that because Jackler
happened to work for the government entity that sought to control his
speech, he lost his job as a result of his refusal. 176 This is precisely why First
Amendment protections for public employees exist-to "ensure that citizens
are not deprived of fundamental rights by virtue of working for the govern-
ment."1

77

Other scenarios presenting public employee speech with a sufficient ci-
vilian analogue can be gleaned from case law. For example, in Shewbridge
v. El Dorado Irrigation District, 78 a plaintiff water engineer was fired from
his position with the local irrigation district after he reported safety concerns
to outside state agencies and the public. 79 The engineer claimed his termi-
nation violated the First Amendment. As usual, the dispute at summary
judgment centered on whether he was speaking pursuant to his official du-
ties at the time he voiced his concerns.18° The defendant irrigation district

172. Cf Garcetti v. Ceballos, 547 U.S. 410, 421 (2006) (referring to "the fact that [the
plaintiff] spoke as a prosecutor fulfilling a responsibility to advise his supervisor about how
best to proceed with a pending case").

173. Jackler, 658 E3d at 241-42.
174. Id. at 241 ("[A] citizen has a First Amendment right to decide what to say and what

not to say, and, accordingly, the right to reject governmental efforts to require him to make
statements he believes are false. Thus, a citizen who has truthfully reported a crime has the
indisputable right to reject pressure from the police to have him rescind his accusation and
falsely exculpate the accused.").

175. See id. at 240.

176. Id. at 232.
177. Connick v. Myers, 461 U.S. 138, 147 (1983); see also Borough of Duryea v. Guar-

nieri, 131 S. Ct. 2488, 2493 (2011) ("There are some rights and freedoms so fundamental to
liberty that they cannot be bargained away in a contract for public employment.").

178. No. CIV. S-05-0740 FCD EFB, 2006 WL 3741878 (E.D. Cal. Dec. 19, 2006).
179. Shewbridge, 2006 WL 3741878, at *1-4.
180. Id. at *5-7.
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argued that the plaintiff had an obligation as an employee working for the
irrigation district to report safety concerns, and so he must have been oper-
ating under those responsibilities when he reported the potential
violations.' 81 The plaintiff argued, conversely, that it was his ethical duty as
an engineer-that is, as a member of a specialized, self-regulating profes-
sion-that led him to report the potential dangers he saw. 182

There is merit to both the employee's contention that he was acting pur-
suant to an independent duty arising out of his professional status, and also
to the water district's rejoinder that his duties as an engineer were insepara-
ble from his duties as an employee of the irrigation district.183 But here the
civilian analogue exception could direct the outcome. Instead of deciding
which of the dual obligations the plaintiff was acting under at the time he
spoke, one could persuasively argue that the engineer was acting pursuant to
both. And because his speech as an engineer for the irrigation district was
sufficiently analogous to speech made by other professional engineers-
regardless of who employed them-the civilian analogue exception could
protect his speech.

Overall, in evaluating a given speech act to determine if a civilian ana-
logue exists, a court can be fairly literal in comparing the speech's manner,
motivation, forum, and audience to its hypothetical civilian counterpart. The
exception will be a narrow one.

Another anticipated critique of the exception is that it will frustrate the
Garcetti majority's desire to avoid highly fact-based litigation in this area of
the law.'84 The Court stated that scrutiny of the relative interests involved
whenever a public employee speaks pursuant to his official duties would
"demand permanent judicial intervention in the conduct of governmental
operations to a degree inconsistent with sound principles of federalism and
the separation of powers." '85 If nothing else, the formalist rule limits the
extent to which a court can second-guess the government's employment
decisions at a cost to efficient public services.8 6 A civilian analogue excep-
tion to this rule, the criticism follows, would undercut its benefits. Or, in the
more colorful terms of the D.C. Circuit, "A test that allows a First Amend-
ment retaliation claim to proceed whenever the government employee can

181. Id. at *6.

182. Id.

183. The district court apparently agreed that the plaintiff's argument, at least, had merit,
finding that there was a sufficient issue of fact for the claim to survive summary judgment. Id.
at *7.

184. See Garcetti v. Ceballos, 547 U.S. 410, 435-36 (2006) (Souter, J., dissenting).

185. Id. at 423 (majority opinion).

186. See Rhodes, supra note 45, at 1192 (acknowledging that formalist rules are prefera-
ble when the prediction of future outcomes is critical and when such rules will constrain the
judiciary's discretion in beneficial ways); Bice, supra note 96, at 66 (describing Garcetti as a

"test[] designed to block disfavored types of cases").
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identify a civilian analogue for his speech is about as useful as a mosquito
net made of chicken wire."' 8 7

The first response to this line of argument is that the civilian analogue
exception is hardly chicken wire. On the contrary, the exception is likely to
apply only in rare instances. 8

1 It is probable, especially once more case law
develops indicating just how narrowly the exception will be drawn, that
Garcetti's categorical bar will be left largely intact (for better or for worse).
But more importantly, it can be argued that as a result of Garcetti's largely
undefined standard for what constitutes speech "pursuant to official duties,"
the Supreme Court's attempt at formalism has not proven successful in re-
ducing fact-based litigation in the first instance. 189 Courts have often proven
unwilling to dismiss post-Garcetti claims at the pretrial stage, or even at the
summary judgment stage, finding that issues of fact regarding the employ-
ee's official duties remain. 190 Commentators have documented the divergent
approaches lower courts have taken to the "official duties" test,9t : some
courts focus on whether the speech was directed up the typical workplace
chain of command, 92 some focus on whether the speech falls within the
assigned responsibilities associated with the employee's position, 193 and
others narrow the category of speech to only that which is required of the
employee. 94 The bottom line is that the Court's rule has not succeeded in

187. Bowie v. Maddox, 653 F3d 45, 48 (D.C. Cir.), denying reh'g to 642 F3d 1122
(D.C. Cir. 2011), cert. denied, 132 S. Ct. 1636 (2012).

188. The Second Circuit's docket since Jackler supports this prediction. See Massaro v.
N.Y.C. Dep't of Educ., No. 11-2721-CV, 2012 WL 1948772, at *2 (2d Cir. May 31, 2012)
(finding that teacher spoke as an employee when she complained to school administrators
about potential sanitation issues in her classroom); D'Olimpio v. Crisafi, 462 E App'x 79, 80-
81 (2d Cir. 2012) (finding that a state employee spoke in furtherance of his duties when state
law required him to report official misconduct to the inspector general); Bearss v. Wilton, 445
E App'x 400, 404 (2d Cir. 2011) (finding that a city information technology employee spoke
pursuant to her official duties when she gave a statement about information technology de-
partment policy to a reporter and testified in a Board of Civil Authority hearing); Otte v.
Brusinski, 440 E App'x 5, 6 (2d Cir. 2011) (finding that a treatment assistant at a secured
hospital spoke pursuant to his official duties when he raised a concern about patients' use of a
microwave, as the concern was "part-and-parcel" of his duty to maintain a safe environment
for patients and hospital staff).

189. See, e.g., Norcross, supra note 67, at 556-58 ("[T]he lower courts' applications of
Garcetti are inconsistent because the Court's 'practical inquiry' instruction left open and un-
clear how to specifically define 'pursuant to official duties.' "). Justice Souter predicted as
much in his dissenting opinion, arguing that "the majority's position comes with no guarantee
against factbound litigation over whether a public employee's statements were made 'pursuant
to ... official duties.' In fact, the majority invites such litigation by describing the enquiry as a
'practical one' apparently based on the totality of employment circumstances." Garcetti, 547
U.S. at 436 (Souter, J., dissenting) (alteration in original) (citations omitted).

190. Dale, supra note 70, at 197-98; Bice, supra note 96, at 46, 73-77.
191. See, e.g., Dale, supra note 70, at 196-204; Rhodes, supra note 45, at 1195-96;

Elzer, supra note 164, at 375-86; Wiese, supra note 96, at 515-23.

192. Wiese, supra note 96, at 516-19.

193. See id. at 519-22.

194. See id. at 1195 n. 177 (citing cases).
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ensuring predictability in public employee speech cases; instead, "the Court
has merely shifted the uncertainty to the scope of the underlying categoriza-
tion."'195 If one accepts this to be the case, the value of Garcetti in reducing
factbound litigation is diminished. Therefore, the further damage caused by
opening up another avenue to avoiding the categorical bar is arguably not
great, especially when considered in proportion to the value such an excep-
tion could have in realizing significant First Amendment policy goals.

CONCLUSION

"[W]hen constitutionally significant interests clash, resist the demand
for winner-take-all; try to make adjustments that serve all of the values at
stake."' 96 Garcetti's categorical bar is an unjustified government-take-all
strategy, but the Second Circuit's civilian analogue exception could prove to
be the adjustment-or compromise-that preserves First Amendment pro-
tections for public employees for the right reasons. If the ultimate goal of
Pickering, Connick, and even Garcetti is to protect the speech rights of pub-
lic employees to the same extent as the rights of any member of the general
public, a legal rule that protects what is in essence citizen speech, even
when the employee is concurrently speaking pursuant to his professional
obligations, best achieves this result.

195. Id. at 1193; see also Decotiis v. Whittemore, 635 F.3d 22, 26 (1st Cir. 2011) ("Nav-
igating the shoals of the standard articulated by the Supreme Court in Garcetti v. Ceballos has
proven to be a tricky business .... (citation omitted)).

196. Garcetti v. Ceballos, 547 U.S. 410, 434 (2006) (Souter, J., dissenting).
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