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ON

PERSONAL PROPERTY

The following cases have been printed at the request of T.evr T.
g%RIFFIN, A. M., Fletcher Professor of Law in the University of Mich-
igan, for use in connection with his lectures in that school. They have
been compiled by Prof. Griffin with the assistance of Walter Denton
Smith, Instructor in Law. They have been selecied largely from
Adams’ Cases on Sales.

ST. PAUL:
WEST PUBLISHING CO.
1395.



o

I R e 67535 ¢

e : : 1895 - ol
N ]
} o : ) =
T TN '
\

, .

g e I
, Corvriaur, 1895, , Ll

e nwy L T

WEST PUBLISHING COMPANT.

A

Bigitized by o, e



— ————m—

————

RIf- 10 N 555

AR BE @ SCONTENTS:

PART 1.
PRELIMINARY CONSIDERATIONS.
Rights in Stolen Goods.

Page

Hoffman v. Carow.... 3

eee00s sec e

Market Overt in the United. States.

Griiithav N osvlen e e s e oo L. e SAtAT LT

Confusion of Goods.

CAlES 0 120E IS0 (h B e e 19
Patents.
IO RV R el R . - e - iatets e ot Yoot 0000 | 4Y
Drummeond’ v. Venable.............ccuap 24
L SR R SR Ty 20, 2 (350 o ioe ol o] oiate s 0808, 24D
Copyrights.
Bartlette v. Crittenden..... A CE AGO CRARE | ae
Trade-Marks.
Celluloid Manuf'g Co. v. Cellonite Manuf’g
PART 2.
SALES.

Nature and Distinctions.
IMEitehellR v Gile .. i iovian. . S o So0 &Y
AT A AL A e e S eesces 38
Harkness v. Russell & Co............... 40

Formation of the Contract—Essentials.

OGRSV O HIVEOIN. 1o e« ote'e e ela slo oz Ta o) sHale's 48
Sl aadtv. AV allter. . ... aaainas 50
HREAP ANV EBTO® D .. ¢ o oot vie s sisiaioreoasa 54
ROV Al te e ol s it e ek e 36
BT ] S R e B A DTS S s S e LA 29
IR A Ry (F AT AIIOT S . o= o e ere) o le otors) Sra die 69
\/Hull T N e R A A G O O BT i
EIET oAV aTs hralll S s 73
McConnell v. Hughes. . (b

I o NRVEECNIDETESOM. o12/s viels e o o o ololerere o's o /o0 81

Same— Statute of Frauds.

Lep 7 N s s Ban 8o oNas B e Ot o R a0 85
I EOleRRv M il aind . st L s T
GERATATARVE BINNEAY . . o aial e selate oot s eleleta 95
IBarablesval Mitclrell. oo e it et v S
SR SRR L T AL LIS L 53 13- B e te e toralale ' aie o o oo o'e 98

= B RS Y S AV L T 57 K S s PSP P 101
APV G LEASET . ciaveie v o si0 s atole s%ee o1 0ls .. 103
Safford v. McDonough...cecccceecceaccscs 10D

GRIF.PERS.PROP.

Bigitized by

INTERMET ARCHIVE

Caulkins v. Hellman..... OO0 OTEBHABS 5 106
IZENET o LB A I R G et 0. 0500 00 6 863 06 0b 10
18370 e 4 N 1R G0 00 § D000 808 A0 5350 109
BRI Az ) B Ve nd a0 S0 06 G0 DO.08 BEHa & 111

Effect of the Contract in Passing the
Property—Sale of Specific Chattel.
Commonwealth v. Fleming.............. 113
(NS 2B 1l SH BRI RO 00 aa SE Sa eSS 5 117
W TR 1 SR (0375 o aa0 6 B8 S0 d G0 0aD St 119

Same —Sale of Chattel not Specific

Cushingia e Breed s o o Fotel e rete ot e 121
Ryodetiv I h v tes o N S e 123

Conditions and Warranties.

Rights of Unpaid Seller against the

Goods—Vendor's Lien.

(g e D) N VB o LR S o OaE ot Ot 154
(OOEEVEE 875 ) iGN G666 05 00,0000 0B0OGs . 156
Same—Stoppage in Transitu.
Babecoele v B ommel o am e e e fogeloTalaioke 158
TN MAD SV I CIISON S o ol e oy s tell alelofs o sierele 161
YN % MG 006 adanes so0a0e aban e 163
PART 3.

CHATTEL MORTGAGES.
Beemant ey SIUATVEO T . Ve lste o tels stelotelelatelele o erolet 8] G2
VSTRET = s, (DY 50 56 & 60 6 A s 6 DS 165
| First Nat. Bank of Marquette v. Weed 169
AR SRE RS 56 a0 8 5R0aaas 00 Bt 176
ISR i AT R m 58 B 00800 005 COSAE Bas 184
IDOHREY W 15066 00.0% 0000 O 6 50000 6 Bone R 186
AR, V5 ] ST E Y 5 600,006 6.0 08000 680 BB 188
JIDIGH % 1GNNS 06666 008G a0 Bah & de S 190
AWATIEENTIEY 2 A Sib S0 00000 oG 00 58 00 508000 195
WWENG R A LT 000 0000 GHo 06 6o ABaR AR 198

(iii)

First Nat. Bank of Cairo v. Crocker...... 125

Marvin Safe Co. v. Norton. ............. 128
) oxite TR N O RO N o o Yoyl e R . o Al 51
I D IR Zs LRI 6 6.5 G0 05 BOGA Ba 00 DOAONE B 25
Gould v. Bourgeois :
Moore v. McKinlay
YT b e oA S AR Bl Ay e 5.0 O L0k 50000 8 5. 139
INEGEY 5 RN n 58800 0 Bp 06 08 A5 Ga.0 140
Performance of Contract.

IBloxamav S AT QTS . e U el e 141
TG e N VT B A 6 o 36 d oot B B.L LG 143
TEGINL M 8 S la b 6 9 G861 o h OIS Clo o a8 0 0§ 20 145
Slti ey (CnTdiin A8 A 5s 86661600800 S8 60 147
| 80 T 8 S A N b o Err e oD A0 © G 6 Do 149
(BIE s UTaa as 68 06 00Ba Do 00008 08 O 151 ;



CASES RERORTE!

Page Page
Allard v. Greasert (61 N. Y. 1)........ 103 | Hudnut v. Gardner (26 N. V. 502, 59
Miieh. -3 Lo ol e R BSson00 )
Babcock v. Bonnell (S0 N. Y. 244...... 158 | Hull v. Hull 48 Conn. 250)........... o 7l
Baldwin v. Williams (3 Mete. [Mass.] Humnible v. Mitchell (11 Adol. & E. 203).. 97
B ) I o s Fan e PP A I DR JNPRGL 101
Bartlette v. Cnttenden (Fed. Cas. No. Jones v. Richardson (10 Mete. [Mass.]
ISORIERG M CTLENATN S SU0) L r T P e - B - G e o i e 190
Beeman v. Lawton (37 Me. 543)........ 164
Bloxam v. Sanders (4 Barn. & C. 941)... 141 | Kingman v. Denison (48 N. W. 26, S$4
Butler v. Thomson (92 U. S. 412)...... 1098 A h B 0S) S N e r et RS 500 0 Lok
Caulkins v. Hellman (47 N. Y. 449). ... 106 | Landers v. George (49 Ind. 309)........ 198
Celluloid Manuf’'g Co. v. Cellonite Man- Lee v. Griffin (1 Best & 8. 272)......... 5
NS Coi (B2 e i 0d) Iy R 30 | Lyon v. Culbertson (83 I11. 33). ......... S1
Clark v. Draper (19 N. H. 419)......... 154
Commonywealth v. Fleming (i8 Atl. McConnell v. Hughes (29 Wis. 337)..... S0
RN, (S AR5 o e T At eSS 5 o6 SR AN 113 | Mallory v. Willis @ N. Y. 76)........... 38
Cooke v. Millard (65 N. Y. 352)......... 7 | Marvin Safe Co. v. Norton (7 Atl. 418, 48
Cusack v. Robinson (1 Best & S. 299).. 156 N. J. Law, 410)..............ccu.... 128
Cushing v. Breed (14 Allen, 3:!.) ....... 121 | Meldrum v. Snow (9 Pick. 441)......... 119
Mitchell v. Gile (12 N. H. 390).......... 35
Derry v. Peck (L. R. 14 App. Cas. 337).. 59 | Moore v. McKinlay (3 Cal. 471)........ 138
Dexter v. Norton (47 N. Y. 62)......... 131
Dorr v. Fisher (1 Cush. 271)........... 33 |Paul v. Reed 32 N. H. 136)........... 145
Dorsey v. Hall (7 Neb. 460). ........... 186 | Perley v. Balch (23 Pick. 283).......... 149
Drummond v. Venable (26 FFed. 243)... 24 | Phillips v. Risser (26 Fed. 308). ........ 25
Polhill v. Walter (3 Barn. & Adol. 122 56
Fielder v. Starkin (1 H. BL. 17)........ 140
[tirst Nat. Rank of Cairo v. Crocker (111 tedpath v. Blo“n (39 N. W. 51, 71 Mich.
) CNC LI H S R & v 1 o oA G 0. el 2 o) (R ) IR R S AR e s 5 SRy s s 5 1 o - 5t
First Nat. Bank of Marquette v. Weed Rhode v. Thwaites (6 Barn. & C. 388).. 123
(B30 N. W. 864, 89 Mich. 257)......... 169
IForbes v. Parker (16 PPick. 462)........ 184 | Safford v. McDonough (120 Mass. 290).. 105
Sanborn v. Flagler (9 Allen, 474)....... 111
Gates v. Rifle Boom Co. (58S N. W. 245, Sherwood v. Walker (33 N. W. 919, 66
0 MECH ABOB) M T A i S T L 19 & MRS OS) o o v, T 50
Gibbs v. Benjamin (45 Vt. 124)........ 117 | Sinclair v. Hathaway (23 N. W. 459, 57
Goddard v. Binney (115 Mass. 430).... 95 (2% 0 T L) PR Ry o B e s S o oo ko 08 139
Gould v. Bourgeois (18 Atl. 64, 51 N. J. Stedman v. Gooch (1 Esp. 4)....ccvunes 147
TR, BOL) i B e roe Lo R M R eats " a5 2o 2 o 135 | :
Griffith v. Fowler (18 Vt. 390).......... 17 | Thrash v. Benpett (537 Ala. 136)....... . 188
Guion v. Dolerty (43 Miss. 558)........ 151 | Pisdale v. Harris (20 Pick. 9). ........... 08
Tufts v. Sylvester (9 Atl. 357, 7 Me. 213) 163
Harding v. Coburn (12 Mete. [Mass.] 333). . 165
Harkness v. Russell & Co. (7 Sup. Ct. Weleh v, Sackett (12 Wis. 243)......... 176
Bl GLL8 . S rP0R) s e O L T g b 40 | Wllliams v. Briggs (11 R. L 476)....... 195
Fleffman v. Carow (22 Wend. 287)..... 3| Wood v. Boynton (25 N. W. 42, 64 Wis,
Holroyd v. Marshall (10 H. L. Cas, 191) 73 2U0)N KRN v L L AR RS S I By o . 48
Howe v. Hayward (108 Mass. 54)..... 108 | Wood v. Manley (11 \llol & B, S).. 143
Wood v. Packer (17 Fed. 6350). c.cceeees 22
GRIF.PRRS.PROP. (jv) ¢
Pigitized by Original frem

INTERNET ARCHIVE

UNIVERSITY OF CALIFORNIA




GASIES

ON

ERIRSONAL PROPERTY

GRIF.PERS PROP. (1)*

Digitized by Original from

INTERNET ARCHIVE UNIVERSITY OF CALIFORNIA



T

PRELIMINARY CONSIDERATIONS. 3

HOFEFMAN et al. v. CAROW.
(22 Wend. 285.)
Court of Errors of New York. Dec.,, 1839.

Error from the supreme court. Carow
brought an action of trover in the superior
court of the city of New York, against Hoff-
man & Co., auctioneers in the city of Balti-
more, in the state of Maryland, for a quan-
tity of merchandise stolen from the plaintiff
in the city of New York, and forwarded by
the thief to the defendants to be sold at
auction. The thief was indicted and con-
victed of the felony in May, 1833, previous to
which time the goods had been sold and the
proceeds paid over by the defendants to the
thief, without notice of the felony. The suit
was commenced in October, 1834, against the
detendants, who moved for a nonsuit on the
«rounds, that the proceeds of the goods hav-
ing been paid over to the thief previous to
his arrest, and before the defendants had no-
tice of the robbery, the plaintiff was not en-
titled to recover; and that at all events un-
der the circumstances of the case, the plain-
tiff was bound to prove a demand and re-
fusal. The judge presiding at the trial re-
fused a nonsuit, and charged the jury to find
for the plaintiff. The defendants excepted.
he jury found a verdict for the plaintiff, up-
on which judgment having been entered the
defendants removed the record into the su-
preme court, where the judgment of the
court below was affirmed. See the opinion
delivered by the chief justice (20 Wend. 22).
A writ of error was thereupon sued out re-
moving the record into this court.

H. R. Winthrop and D. B. Ogden, for plain-
tiffs in error. I. Anthon, for defendant in er-
ror.

After advisement,
were delivered:

the following opinions

WALWORTH, Ch. The simple question
presented for our decision in this case is,
whether the purchaser of stolen goods, who
afterwards sells them as his own to a bona
fide purchaser, is liable to the owner of the
goods, in an action of trover for such con-
version thereof to his own use? One of the
members of this court, upon the argument,
supposed the bare statement of such a case
was sufficient to enable the court to decide it
without further argument; and I thought so
too, until one of the learned and very able
counsel for the plaintiftfs in error assured us
he was sincere in believing the action could not
be sustained, and referred to a case from the
English Term Reports which was apparently
a decision in favor of his clients. To under-
stand that case, therefore, and to distinguish
it from the present, I have found it necessary
to bestow a little more time upon the exam-
ination of this subject than I should have
otherwise deemed it my duty to give to it.

It is known to the professional members of
the court, that in the market towns in Eng-
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land there are periodiecal fairs, where prop-
erty is bought and sold, called market days;
and that by the custom of the city of Lon-
don, every day except Sunday is a market
day, and every tradesman’'s shop is a market
overt for those things in which he usually
deals at that place; and that by the common
law, a sale in a market evert actually chan-
ges the title to the property in favor of a
bona fide purchaser thereof, even though it
has been stolen from the rightful owner. 5
Coke, S3a. The only remedy of the owner
of stolen property to recover it again, under
such circumstances, at the common law, was
to pursue his appeal against the felon to con-
viction, and then he was entitled to restitution
of his goods, although they had been sold in a
market overt. 2 Co. Inst. 714. So, also, if
goods were stolen, and the thief abandoned
or waived them in his flight, they were for-
feited to the crown, or the lord of the manor,
unless the owner proceeded upon . his appeal
to attaint the thief. Foxley's Case, 5 Coke,
109a. But as this proceeding to convict the
felon by a private suit was very inconven-
ient and expensive to the owner of stolen
property, the statute 21 Hen. VIII. c. 11, was
enacted, by which the stolen goods were di-
rected to be restored to the owner upon his
procuring a conviction of the thief, upon an
indictment in the ordinary way, without the
necessity of an appeal. Staunf. P. C. (Ed.
1583) p. 167. Under this statute, it is the
settled law in England, that upon the convic-
tion of the offender, the owner is entitled to
be restored to his property, notwithstanding
it may have been sold to a bona fide pur-
chaser in a market overt. Burgess v. Coney,
Trem. P. C. 315; 2 Co. Inst. 714; J. KKel. 48.

In the case of Horwood v. Smith, 2 Term
R. 750, relied on by the counsel for the plain-
tiffs in error to show that they could not be
liable for a conversion of these goods which
took place before the conviction of the thief
in May, 1833, there had been an actual sale
of the stolen property to Smith, th® defend-
ant, in a market overt. The title of the own-
er was therefore absolutely divested by this
sale, so that Smith, the defendant, could not
be guilty of a conversion as to him, by after-
wards selling the sheep to another person,
before the plaintiffs’ right to the property
had been restored by a conviction of the fel-
on. By a reference to the opinion of Mr. Jus-
tice Buller in that case, it will be seen that
he puts the decision upon that ground; and
the language put by the reporter into the
mouth of Lord Kenyon, that the title to the
stolen property was in dubio previous to the
sale to the defendant in the market overt, I
shall presently show is not considered as
law, even in England. The case under con-
sideration, therefore, differs from Horwood
v. Smith in this: that there had been a sale
in market overt in that case previous to the
alleged conversion, and the title which Smith
acquired by that sale was not divested by the
| subsequent conviction until long afterwards,
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which conviction was considered as giving
the original owner a new title to the proper-
ty; whereas. in the present case, there never
had been any sale in a market overt, to con-
vey any title to the defendants which re-
quired to be divested bya conviction. Wheth-
er there are any markets overt in Maryland,
where the defendants purchased this prop-
erty from the thief, I do not know; Dbut if
there are, there was no attempt to prove on
the trial that they purchased the property
in a market overt; and the learned Judge
Blackstone, “the English Justinian,” says, in
so many words, that “'if my goods are stolen
from me and sold out of market overt, my
property is not altered and I may take them
wherever I find them.” 2 Bl Comin. 449.
See, also, Foxley's Case, 5 Coke, 109a; and
Kelh, Laws of William the Conqueror, 73,
law +4.

The case of Parker v. Patrick, 5 Term R.
175, depends upon an entirely different prin-
ciple. The goods in that case were obtained
by fraud and not by felony. The sale to the
fraudulent vendee was, therefore, not void,
but only voidable at the election of the ven-
dor; and as the vendee had pawned them
to an innocent person for a valuable consid-
eration, the pawnee was permitted to hold
them as against the owner who had enabled
the vendee to obtain property of the defend-
ant, upon the security of property which had
apparently been sold to the pawnor, so as
to give him the legal title thereto. Morey v.
Walsh, in our supreme court (8 Cow. 238),
was decided in favor of the bona fide pur-
chaser from a fraudulent vendee, upon the
same principle; although it will be seen the
chief justice said in that case, that in this
state where we had no markets overt, a sale
of stolen goods would not divest the title of
the owner. I'he same distinction Dbetween
the cases of goods obtained by fraud and
goods obtained by felony, is noticed by Lord
Denman in Peer v. Humphrey, 1 Har. & W.
28, which is also a direct authority in favor
of sustaining the judgment of the supreme
court in the present case. Indeed, it is a case
" upon all fours with this, and malkes the dis-
tinction, which 1 have been endeavoring to
explain, between Horwood v. Smith, and the
case which we are now to decide. The serv-
ant of the plalntift stole three oxen and a
helfer from him and sold the three oxen to
the defendant for cash, but the sale was not
In a market overt; the thief was afterwards
taken and convicted, but before that convic-
tion the defendant had sold the cattle to
other pergong.  After the conviction of the
thief the plaintl brought his actlon of tro-
ver agalnst the defendant, for the previous
converslon, as8 In thla case, and recovered thae
vitlue of the cattle. Upon the case belng
brought before the court of king's bench, the
counsel for the defendant cited Elorwood v.
Smith, and referred to what Lord Kenyon
fald as to the property belng In dublo De-
‘“t"l“lwgiﬁﬁuiu and the convletlon. To

L1
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PRELIMINARY CONSIDERATIONS.

which Lord C. J. Denman replied *“that must
be a mistake, or the consequence of the judg-
ment having been delivered hastily,” and in
giving his opinion afterwards, he said that
in the case then under consideration the
property in the cattle never was divested out
of the true owner; but that a sale in market
overt gave a prima facie right of property.
Justice Littledale says, ‘“‘as the defendant did
not purchase in market overt, he acquired
no title whatever in the cattle; that remain-
ed in the plaintitt, and therefore the defend-
ant’s subsequent sale of them, amounted to
an act of conversion.” And Justice Williams
said that Horwood v. Smith merely laid down
that a party by purchasing in market overt
acquired a property in the thing stolen; but
as the purchase in the case they were then
considering was not such a sale, no property
passed to the defendant in point of law and
was never divested out of the plaintiff. The
verdict therefore was directeq to stand. It
appears by this case, and alse by that of
Gainson v. Woodfull, 2 Car. & P. 41, that the
courts in England will not sustain a suit in
favor of the owner of the stolen property,
either against the thief or against a purchas-
er from bhim, until he bhas proceeded crim-
inally against the thief for the felony. This
practice undoubtedly proceeds upon the an-
cient common law principle that the civil in-
jury is merged in the felony; Dbut as the Re
vised Statutes of 1501, which abolished ap
peals of felony in this state, also declared
that the civil remedy should not be merged
in the felony, or in any manner affected
thereby, this Iinglish rule does not apply to
suits commenced here. 1 R. L. 1801, p. 264.
In the present case, however, the plaintiff
had convicted the thiet before the com-
mencement of his snit. He was therefore en-
titled to recover according to the English
practice.

I have no doubt that the decision of the
court below, was correct; and the judgment
should be affirmed.

By Senator EDWARDS. In thls case it Iz
clearly shown that Carow had the title to
the property. This title he could not be di-
vested of, but by his own consent or by the
operation of law. Ile did not consent to part
with the property because it was stolen from
him, and the question Is, has he been di.
vested of it by the operation of law slnce the
felony.

T'he sale of the property at publle auction
could not divest the owner of his rights. Na
one can transfer to another a greater inter.
est In personal property, than he or the prin.
cipal for whom he acts, possesses. ‘I'his is
one of the fundamental princlples by whicl:
the right to personal property is tested fn
cases of sale, and {8 of great antlqulty. “Ne.
mo plns jurls in alinm transferre potest,
quam ipse habet,” was consldered a sound
and salutary prineiple of the civll law in
I'rance and Hm”muﬁli'i;?ivl'vﬁl H]g‘gl.xlc time of
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RIGHTS IN STOLEN GOODS. 5

Pothier and Erskine;* and although England
has departed from it in one instance in the
law of market overt, yet that law has never
been adopted in this country, and whenever
the question has been presented to American
judicial tribunals it has been repudiated.
Wheelright v. De Peyster, 1 Johns. 480;
Dame v. Baldwin, 8 Mass. 51S; 1 Yeates,
478; 2 Kent, Comm. 324. As to the question
therefore under consideration, it is wholly
immaterial whether the property be sold at
public auction by an auctioneer or at private
sile by any other individual; the owner's
rights cannot be affected in the one case
more than in the other, nor can the purchas-
er acquire any greater interest in the one
case than in the other. Disposing of or as-
suming to dispose of another's property with-
out his consent, unless by the operation ot
law, is a conversion for which this action
lies. Everett v. Coffin, 6 Wend. 609; 4 Maule
& S. 259; McCombie v. Davis, 6 East, 53S;
Parker v. Godin, 2 Strange, S13; Wilbraham
v. Snow, 2 Saund, 47; 2 Phil. Ev. 121. Nor
can even a bona fide pwrchaser protect him-
self under such a sale. The doctrine of ca-
veat emptor applies, and he is liable to the
action of trover by the real owner, notwith-
standing bis purchase. Williams v. Merle,
11 Wend. 180; Prescot v. De Forest, 16 Johns.
160. Were the rule as contended for by the
ccunsel for the plaintiffs in error, all the fel-
on would have to do to divest the owner of
the right to his property, would be to place
it in the hands of an auctioneer as soon as
stolen, and cause a sale to be made of it; a
rule of law that would thus encourage felony
and deprive the owner of his property, would
be as absurd as unjust.

When property is taken without legal au-
thority or the consent of the owner, it is
unnecessary for him to make demand before
action brought. When he has once consent-
ed to part with the possession, in some cases
it is necessary to made a demand to show
a conversion, but when the possession is
wrongfully taken, there is a conversion and
no demand is necessary.

The Revised Statutes have not altered the
nature of this action in a case like the one
we are now considering, as the counsel
would seem to suppose from his argument.
The statute is intended to make provision
relative to stolen property, where it has been
arrested from the felon, and is in the custo-
dy of some legal officer, but does not extend
to a case where the felon has delivered the
property to an auctioneer to make sale of
it for his benefit. I am therefore for atlirm-
ing the judgment.

By Senator FURMAN. No case like the
present has ever been decided by this court;
and it is of the utmost consequence that an
adjudication, having the important bearing
that this promises to exercise upon the com-
mercial interests of our country, should not
be determined until after a patient investi-
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cation of the principle in all its bearings,
and a due examination of the adjudgced
cases under which the doctrine is sought to
be established, and of the facts and circum-
stances under which they were decided.
The principle rests in the common law,
that a felon does not acquire any title to
the goods stolen, that he cannot transfer
title even to a bona fide purchaser, and that
the owner may take his goods which have
been so stolen wherever he can find them.
But it was very early discovered, that the
commercial interests of the English nation
required that some exception should be
made to this general rule, and it was for
that purpose that the courts in that king-
dom held that the principle did not apply
to sales made in market overt; and that
sales made under such circumstances should
convey a title to the bona fide purchaser,
although the property might have been
stolen. Even this exception was not found
sufficiently broad to meet the wants of a
trading community, in which it is absolutely
necessary, for the well being of society, that
a bona fide purchaser should be protected in
his possession of personal property; and the
exception was still further extended to sales
made in public shops in the city of London.
It is well to remark here, that in England
such markets overt are held, either by pre-
scription or by charter, and in no instance
does the charter declare that sales made
therein shall be conclusive; but the doctrine
has arisen from the exigencies of trade, and
has been adopted with a view to protect and
favor the commercial interests of that coun-
try. But it is said by our courts, and with
truth, that the principle of sales in market
overt, as it exists in England, has no ap-
plication to this country. Although this is
admitted, yet I may be allowed to express
my surprize, that, with our trade and com-
merce, we should have no similar doctrines
or principles to protect it, but that, on the
contrary, we should seek to establish a rule
which governed England in the infancy of
its commerce, which was adopted by its
courts at a period when it had no manufac-
tures, and its whole trade consisted in rais-
ing wool and exporting it to Flanders to be
wrought into cloth, and which was repudi-
ated by those courts at a period when the
commercial relations of that country were
not of one quarter the importance or value
of those of our own couutry at the present
time. My surprize has not been diminished,
when 1 find that almost every commercial
nation, ancient as well as modern, beside
our own, had found it necessary to adopt
some such doctrine. It was wisely provided
by the laws of Athens, that all lawsuits re-
lating to commerce should be carried on in
the six months during which ships were not
accustomed to put to sea, to the end that
they might not lose their voyage by the im-
pediment of legal prosecutions. On the con-
trary, we, although depending on foreign
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6 PRELIMINARY CONSIDERATIONS.

commerce for our prosperity to a much
areater extent than ever the inhabitants of
that ancient state did, hold a mere com-
mercial agent liable in damages, at any
time within six years, for an act honestly
done Ly him in the course of business, and
that even without a previous demand before
the suit is instituted. In the Roman state,
Ulpian speaks of the great privilezes grant-
ed by the government to merchants, and
gives for it the general reason, because
navigation is of the greatest service to the
state.

In England, the plaintiff could not recover
merely because the goods had been stolen,

poor, on being paid thé reasonable and nec-
essary expenses incurred in the preservation
thereof, to be appropriated to the use of the
poor of such county.” This enactment is
made notwithstanding that by the general
law of the land, the owner is entitled to six
years within which to bring his action; and
certainly the legislature cannot be presumed
to have intended to authorize an illegal dis-
position of another's property.

But there is a stronger and more exnress

| exception to this general principle, which is

without that fact having been first judicial- |

ly ascertained. DBefore the statute of the
21 Hen. VIII., the owner was not entitled to
a restitution of the stolen property, even
upon the conviction of the felon on indict-
ment, but could only obtain the same Dby
prosecuting an appeal. After the enactment
of that statute, appeals were disused, and
were rendered unnecessary, Dbecause the
court might, on the conviction of the felon,
award restitution; and the courts are now
in the habit of doing so. Our own statute
(2 Rev. St. 747, § 33) adopts the English stat-
ute on that point. In Iingland, the action
under the award of restitution cannot be
maintained against any one except him who
shall be in possession at the time of the
conviction o1 attainder; and a demand is
also requisite before the action is brought.
6 Mod. 412. The reasonable inference from
this statute, and the manner of proceeding,
seems to be that in the case of stolen prop-
erty. the title of the plaintiff, so far at least
as to enable him to maintain trover, is not
established before the conviction or attain-
der; at any rate, he is not before then en-
titled to a restitution under the statute. 2
Car. & P. 41, and note. It does not appear
from this case, that the felon was convicted

of the felony charged before this suit was |

brought: but it does appear that the wnro-
ceeds of the sale of the goods in question
were paid over to him before he was even
arrested.  Our statute does not authorize
the plaintiff to recover his goods from any
one who may at any time have had the
goods In his possession, but merely author-
fzes a recovery in general terms. ‘f'he stat-
ute (2 Rev. St. 747, § 34) seems to recognize
the principle, that under certain clrcum-
stances, al liough the property has been
stolen, a good title may be conveyed by a
person not the owner, or at the least, a title
suflicient to protect a bona fide purchaser
from an actlon of trover, for that section
provides, that “if stolen property shall not
he clatmed by the owner thereof before the
explration of 8ix months from the time any
person shall have been convicted of stealing
guch property, the magletrate, sherlff, con-
stable, or other offlcer, or person having the
same In hls custody, shall dellver such prop-
erty to the county superintendents of the

Digitized by

INTERNET ARCHIVE

to be found in the case of negotiable bills
of exchange and promissory notes, where
possession is prima facie evidence of prop-
erty, and a bona fide holder can recover up-
on the same, although a Dill or note came to
him from a person who had stolen or robbed
it from the owner, provided the Dbona fide
holder took it innocently in the course of
trade for a valuable consideration, and un-
der circumstances of due caution. Susbi-
cion must first be cast upon the title of the
holder, by showing that the paper had got
into circulation by force or fraud, before
the burden is thrown upon him of showing
how he came by it, and what consideration
he gave for it. This protection is, for the
sake of trade, given to the holder of nego-
tiable paper, who receives it fairly in the
way of business; and why the same prin-
ciple should not be applied to other personal
property which passes through the hands
of an individual fairly, in the course of tracde
and without notice, is difficult to imagine.
If Lord Manstield, with his clear and com-
prehensive mind, felt himself called upon.
ex necessitate rei, to depart from the coin-
mon law, and to establish the principle
above stated in the case of negotiable com-
mercial paper, it cannot for a moment be
doubted, that if the judges who preceded
himm had not deemed it necessary to protect
the innocent bona fide purchaser, by the doc-
trine of sales in market overt, that the great
founder of Iinglish commercial law would
have extended the same principle to all
other property the subject of mercantile
transaction.

It is the boast of the common law, that It
accommodates itself .to the growing wants
of a thriving commercial people; and It has
not been in bravado merely, that this has
been put forth; bnt in the hands of the ven-
erated sages of the Iinglish oOench, it has
been practically applled. What did the age
of Henry VIIL, when the *“Great Abrldge-
ment of the Statutes of the Reahn' formed a
single volume but little larger than a pocket
Blble, know of the law of bills of exchange
and promisgory notes, or of the law of’ insur-
ance and shipping? Nothing, Al this, and
a thousand rold maore, has been engrafted
upon it by judiclal legislation, untll It has
truly become the collected wlsdom of ages.
“Ita lex scripta est” was not regarded by
those sages, as [t 18 too much the case in
our day, a suffictent answer to an argument
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however cogent, for the establishing a new
principle arising trom the wants of the com-
munity; but with them it advanced and ex-
panded to meet those wants. A tame sub-
serviency to precedent would have prevented
all the improvements in that body of law,
which have been the means of rendering it
the admiration of the world; and we have
great cause for thankfulness, that such was
not the course pursued in the country from
which we have derived our institutions as
well as our law.

On the part of the defendant in error, it is
contended that the goods in question having
been stolen, the delivery conferred no au-
thority on the plaintiffs in error to sell them;
that such sale was a conversion; and that
the payment of the proceeds to the felon,
although without notice or knowledge of the
felony, does not discharge the plaintiffs in
error from responsibility to the right owner,
who it is insisted has a right to reclaim his
property, and to lhold any one responsible
who has assumed the right to dispose of it;
and that the fact of the plaintiffs in error
being auctioneers does not vary their re-
sponsibility. On the argument of, these
points a number of authorities were cited;
in the examipation of which a short time
may not be unprofitably spent in order to
ascertain what were the facts and reasons
which led to their decision. Among tlfe
cases on which the counsel for the defend-
ant in error relies to sustain the recovery
against the plaintiffs in error, is that of Peer
v. Humphrey, 2 Adol. & E. 500, in which the
property was stolen and sold to the defend-
ant who was a bona fide purchaser. Two
days after the sale, the plaintiff having dis-
covered his property in the defenclant’s pos-
session gave him notice that it had been stol-
en from him, and demanded possession, which
was refused. Three months after this notice
and demand, the defendant sold the property
in market overt and appropriated the pro-
ceeds to his own use. The thief was con-
victed of the felony on the prosecution of the
plaintiff; and afterwards, the plaintiff
brought an action of trover and recovered
against the defendant. Here it will be noted
that the property having been sold by the
defendant in market overt, the plaintiff could
not follow it up, and could not recover of any
other person than the defendant. No one,
however, would feel much reluctance in sus-
taining such a judgment, for the defendant
was possessed of the property at the time of
the demand, and disposed of it three months
after he had received notice that it had been
stolen. So if the auctioneers in this case
had sold the goods of Carow, after they had
notice of the felony, and after he had de-
manded the goods from them, and had then
paid over the money to the felon, it would be
a parallel case with that cited.

The next case is that of Stephens v. El-
wall, 4 Maule & S. 259. That was trover.
The plaintiffs were the assiguees of a bank-
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| rupt, who being possessed of the goods in
question, sold them after his bankruptey to
one Deane, to be paid by bills on Ieath-
cote, who had a house of trade in London,
and for whom Deane bought the goods.
ITIeathcote was in America, and the defend-
ant was his clerk, and conducted the busi-
ness of his house. The goods were delivered
to the defendant, who sent them to IIeath-
cote in America. A demand was made on
the defendant before suit brought, but not
until after the expiration of nearly two years
from the purchase. The defendant was held
liable. 1t is not difficult to see that this
case rests mainly upon the principles govern-
ing bankruptcy cases in England. In that
case, Potter v. Starkie (decided in England
in 1807) is cited, and is also referred to by
the counsel for the defendant in error. There
the court held the sheriff liable in trover
although he had seized, sold and paid over
the money before the comintssion of bank-
ruptey issued, and before notice, but after
the bankrupt had committed the act of banlk-
ruptey. The courts in England have in all
these bankrupt cases invariably, held the
doctrine, that after an act of bankruptcy, the
bankrupt cannot by sale pass the title to
any of his goods or property, or in any way
divert the same from the satisfaction of his
just debts; and that from that moment, the
property belongs to his assignees to be ap-
pointed under the commission. This doctrine
forms a part of the policy of the commercial
law of England; and arises from the foster-
ing and protecting care which the courts of
that nation exercise over their commercial
interests. It is based upon the same prin-
ciples which have induced the courts to sus-
tain the exception in favor of sales in mar-
kets overt, and the peculiar custom as to
sales in public shops in the city of London.

The case of Cooper v. Chitty, 1 Burrows,
20, is another of these bankrupt cases, and
was trover brought by the assignees of
Johns, a bankrupt, against the sheriffs of
London, who had seized and sold goods in
the possession of the bankrupt under a fi. fa.
The facts were these: Johns committed the
act of bankruptcy Dec. 4, 1753. Dec. S, he
was declared a bankrupt and the commis-
sion issued; and on the same day, the as-
signment was made. Twenty days after, the
sheriffs sold the goods on a judgment re-
covered against Johns after the act of bank-
ruptey was committed. It is difficult to
see what question there could be about this
case; and in the decision of it, Lord Mans-
| field says, it is admitted that the property
| was by relation in the plaintifi's as and from
the 4th of December (which was before the
seizure by the sheriffs, and in fact before the
judgment was recovered), that this relation,
by the statutes concerning bankrupts, was
introduced to avoid frauds. And the court
held the defendants liable, on the ground
that the conversion was twenty days after
the assignment, and that the sheriffs ought
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not to go on to a sale after a full discovery
that the goods belonged to a third person.
This principle I agree should be held appli-
cable to the cases of stolen property. A
party should be held liable if after a full dis-
covery that the goods belonged to a third
person he proceeds to a sale; but not other-
wise.

As to these bankrupt cases, it was very
early found necessary in governments which
authorized personal arrest and imprisonment
for debt, to interpose and provide relief to
the debtor in cases of inevitable misfortune;
and this has been especially the case in re-
spect to insolvent merchants, who are obliged
by the habits, the pursuits, and the enter-
prising nature of trade, to give and receive
credit, and to encounter extraordinary haz-
ards. Thus we find the cessio bonorum, or
cessio miserabilis, was established at Rome,
by the Julian law; and when a person ap-
plied for the benefit of that law, the creditors
had their election either to grant to the in-
solvent a letter of license for five years, or
to take a general assignment of all his prop-
erty, on condition that he should not be im-
prisoned—a provision creditable to the gen-
eral intelligence of that early period; and
one better adapted to the exigencies of a
commercial nation than the laws now exist-
ing either in England or this country. Bank-
rupt and insolvent laws are designed to se-
cure the application of the eifects of the
debtor to the payment of his debts, and then
to relieve him from the weight of them. Un-
der these laws the title of the bankrupt to
the remnants of his property, becomes ab-
solutely vested in the assignees. 'T'hese laws
are in the nature of a contract between the
government and the mniercantile portion of
the community, that if, in the event of mis-
fortune, they will surrender all their prop-
erty and effects to the satisfaction of their
creditors, the government will discharge
them from the penalty consequent upon thelr
failure to meet their engagements, and it is
the duty of the courts to see that it is rigidly
complied with on the part of the bankrupt
debtor. But the principles which the courts
in IEngland have found it necessary to adopt,
in arder to oblige a Lona fide application of
all the effects of the bankrupt to that object,
cannot reasonably be extended beyond that
class of cases, for the purpose of deciding
others which rest upon different prinelples.

Having thus gone through with an exam-
Inatlon of the IEnglish cages cited and relied
upon by the counsel for the defendant in
error, to sustain the judgment below, It is
seen that In all of them are to be found
facts which Induce us to yleld our assent
to their deciglon. In each of them we dIs-
cover that notice of the state of the case
was brought home to the defendant while
he remained In the possession of the prop-
erty in dlspute; and in all of them we find
that n demnnd was wmade Dbefore sult
brought. Among those cases, three of them,
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viz. that of 4 Maule & S. 259, that of Potter,
v. Starkie (also cited in that volume), and
that of 1 Burrows, 20, are cases decided up-
on the peculiar principles which govern the
bankrupt laws of England; and there is but
one case, that of 2 Adol. & E. 500, which is
similar to that in question, and the facts
which it appears it was deemed necessary
to prove in that case to warrant a recovery,
go far to sustain some of the objections
taken here by the plaintiffs in error against
this judgment. The result is, that I do not
find that any of those cases carry the doc-
trine sought to be enforced by the defend-
ant in error, to the extent to which it bhas
been carried by the decision of the supreme
court in the present case. It is now neces-
sary to make a similar examination of the
cases in our own courts in order to see in
what light they view this principle deduci-
ble from the common law.

The first of our own decisions by the su-
preme court, cited by the counsel in sup-
port of the doctrine laid down by the court
in this case, is that of Everett v. Coflin, 6
Wend. 603. The facts in that case were,
that Collins, the master of the brig Dove, at
New Orleans, signed a Dbill of lading that
Bridge & Vose had shipped in her for New
York, 179 pigs of lead, to be delivered .to
Tufts, Eveleth & Burrell, or their assigns,
on paying freight. A letter was in evi-
dence, showing that it was shipped on ac-
count and risk of Otis Everett, of Boston.
The bLrig arrived in distress at Norfolk, a
portion of the lead was sold to pay ex-
penses, and the balance was transferred to
the schooner Dusty Miller, for New York,
a bill of lading was taken to deliver the
property to Captain Collins, (which was un-
doubtedly with a view to secure the freight
and expenses,) and the captain of the sclhioon-
er, by order of Collins, delivered the same
to the defendants. Tufts, one of the origi-
nal consignees, called on the defendants,
who shewed bhim the Dbill of lading from
Norfolk, made to Collins, and endorsed by
him to the defendants, and told him that
the lead had come to band, and had been
sold and the money recefved; that the con-
tract of sale was made by Collins; that the
defendants had Dbecome responsible for the
freight and average and had advanced mon-
ey to Collins. It does not appear from the
case, that they bhad ever accounted with
Collins and paid over to him the balance
after satistyiug their responsibllitles and
claim; but the inference Is, that they had
the whole proceeds of the sale then in their
possession, or had appropriated the same to
thelr own use. The circult judge nonsuited
the plaintiff. The questions argned by the
counsel in the supreme court were, whether
the plaintiff had sufliclently proved his right
to the property to maintain the action; aad,
whether the defendants had a lien npon the
same, and could retaln 1t for the satisfaction
of that lien, The court, by Justice Suther-
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fand, in declding the case, held, that the
evidence of the right, and the demand and
refusal was sufficient; that Tufts, one of the
original consignees, had full legal authority
to do all that he did; and also, that the de-
fendants had a lien on the property, which
should have been paid or tendered before
the suit was commenced; that the plaintiff’s
right of action was not complete until the
lien was satisfied; and the court conclude
by deciding that the plaintiff was properly
nonsuited. This, in fact, decides the whole
case, and every question that could be prop-
erly raised, or was raised, as appears from
the report. There is no pretence that the
property was feloniously taken from the
plaintiff, for there is no principle better
settled than that without an express agree-
ment, the master of a ship is not bound to
part with the goods until the freight be
paid; and if the regulations of the revenue
require the goods to be landed and deposited
in a public warehouse, the master may en-
ter them in his own name, and thus preserve
his own or his owner's lien. In that case
the defendants, by the assignment of the
last bill of lading, stood in the place of the
master; and the same rule also applies to
the average on the loss. The court, how-
ever, proceed to lay down some general
principles, which they were not necessarily
called upon to do by any of the facts or cir-
cumstances in that case, as they appear by
the report of it; and they say that ‘“the dis-
posing or assuming to dispose of another
man’s goods, without his authority, is the
gist of this action; and it is no answer for
the defendants that they acted under in-
structions from another, who had himself
no authority,”—and cite in support of that
position the cases of 4 Maule & S. 259, and
1 Burrows, 20, which have been before ex-
amined and the bearing of them shewn.
There is no doubt that the law as laid down
by the supreme court, as to disposing of the
goods or property of another, without au-
thority, is correct; but in that case the de-
fendants had authority to hold possession of
the property under a lien. It is, however,
but a general principle; and like all other
general rules or principles has exceptions,
which I have before adverted to. Every
case attempted to be brought under it must
depend upon its own peculiar state of facts
as the same came out in proof, to ascertain
whether it belongs to the rule, or attaches
to one of the exceptions. That dictum, how-
ever, which is incidentally mentioned in the
course of the opinion of the court, together
with a similar one in 8 Cow. 238, which was
in a case of fraud, and not of felony, seem
to have formed the basis of the subsequent
decisions of that tribunal. And the next
succeeding case is the first one that applies
that principle in its broadest sense to the
facts of the case.

In Williams v. Merle,
facts were these: November

11 Wend. 80, the
1, 1829, the
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master of a tow-boat, by mistake, took 4
barrels of potashes from a warehouse in Al-
bany, and discovering his mistake when in
New York, delivered them to the clerk of
the agents of his principals, who took them
to an inspector’s office on the 3d of Novem-
ber following, obtained a certificate of in-
spection, and on the 6th of the same month
sold them to the defendant, a produce bro-
ker, who purchased them for a Mr. Patter-
son, at a fair price, and received the in-
spector’s certificate. On the 10th of Novem-
ber, the defendant took the ashes from the
inspector’s office, and shipped them to the
order of his principal. About the 1st of
September, in the following year, the plain-

tiffs demanded the ashes of the defendant,
who refused to account for them, saying he
had purchased and paid for them a year pre-
ceding the demand. The circuit judge, Ed-
wards, intimated his opinion, that if the de-
fendant had acquired the property bona fide
by purchase, in the regular course of his
business as a produce broker, and had dis-
posed of the same bona fide, pursuant to
the instructions of his principal, before suit
brought, the action would not lie. He, how-
ever, refused to nonsuit the plaintiffs, and
the jury, under his direction, found a ver-
dict for the plaintiffs for the value of the
ashes, and ‘interest. The case was brought
to the supreme court for revision; and that
court, in following up the general principles
mentioned in the cases of Mowry v. Walsh,
and of Everett v. Coffin, decided that the
defendant was liable, and that the owner
of property cannot be divested of it but by
his own consent, or by operation of law, and
that the purchaser acquired no title. The
circuit judge took such a view of the facts
and of the legal principles which should be
applied to them, as seems to commend itself
to our common sense of justice; and such
an one as the equity of the case would seem
to require—which was to leave the plaintiffs
to their remedy against those who actually
converted and sold their property, and had
appropriated the proceeds to their own use;
but not allow tliem to sustain an action
against an innocent party who was only the
agent for the purpose of transmitting the
| property from the hands of those who had
so converted it, to those of a third person.
Not that there was any doubt about the
general rule of law, as laid down by the
court in reviewing the case; but because
the defendant was in a business well known
to the commercial community as an agent,
a produce broker, transacting that business
bona fide; and because the great and im-
portant interests of the community required
that those men should not be rendered lia-
ble in damages for acts done by them with-
out the intent of committing a wiolation of
law. The reasonable presumption would be,
that if such a doctrine should be sanctioned
by the higher courts, and thus become the
 settled law of the land, these agencies would
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be Dbroken up. to the great annoyance and
expense, as well of the merchants as of the
planters; thus affecting not only the com-
merce but the agriculture of the country; or
at the least De the cause of cre-ating very
serious impediments in the way of the trans-
action of that business which has been for
several years past peculiarly appropriated
by that class of men; and which constitutes
a very large amount of the whole business
of the country. The only grround upon which
a party should be held liable, is that he has
the property or its value in his possession,
or has with Lknowledge or under notice, il-
legally disposed of it; and not by reason of
having been the mere conduit for its trans-
mission from one to another, and that with-
out notice or knowledge of any claim hav-
ing been set up to the property by a third
person. I am inclined to think there is a
slight mistake in the case as reported in re-
lation to the doctrine held by the circuit
judge; in which he is made to intimate that
if the defendant had, in addition to the oth-
er circumstances by him stated, “disposed
of the property Dbona fide, pursuant to the
instructions of his principal Dbefore suit
brought, the action would not lie;” and that
he intended to have been understood as in-
timating, that if the defendant had in addi-
tion to those other circumstances, disposed
of the property Dbona fide, pursuant to the
instructions of his principal Dbefore notice,
or' demand made, the action would not lie.
That would make the doctrine conform to
that deducible from the Iinglish cases, and
to what I Delieve to have been the law in
this state before the case of Mowry v. Walsh,
S Cow. 23S, which was decided in 1828, al-
though I cannot see that the decision of that
case, viewed in a proper light, militates
against that rule.

This disposes of the adjudged cases cited
on the argument of this cause—there arve
however two cases referred to by the learned
chief justice in delivering the opinion of the
supreme court, which should here he noticed.
The first is that of Mowry v. Walsh, above
mentloned. There goods were obtained from
the plaintiffs by means of a forged recom-
mendation, and a promise to pay whatever
amonnt the plaintiffs might let him have.
After thus obtaining the goods, the party ob-
talning the goods, toelt them to Lansing-
burgh, aud sold them to the defendant for
considerable less than the prices which had
been charged him by the plaintiffs, at the
factory. ‘I'he defendant's clerk however, tes-
titied that the price pald was a falr one.
The plaintifs afterwards demanded the
goods, and the defendant refused to surren-
der them and an action of trover was brought.
The clreult judge held that the goods were
obtalned fraudualently but not felonlously, and
the defendant having bought them bona flde
without notlee of the fraud, the plaintirs
eotuld not recover:; and o verdict was ren-
dered  for the defendant, The case was
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brought before the supreme court, and that
court supported the decision of the circuit
judge. and held that it was a case of fraud,
and not of felony cr larceny, and that the
finding of the jury and the testimony estab-
lished the fact that the defendant purchased

without notice of the fraud; that although

as Dbetween the original parties to the con-
tract, the sale was void in consequence of the
fraud, yet if that original frauctulent pu-
chaser afterwards sold the goods to a bona
fide purchaser without notice of the traud,
the property passed. and the court would pro-
tect him in the possession thereof. Although
this decides the whole case which was
brought up for examination, the court also lay
down the general principles of law as appli-
cable to cases of stolen property—that if the
goods were taken feloniously no title passed
from the owners and they might pursue and
take their property wherever found; that
such is the law in England unless the goods
are sold fairly in marlket overt, and that
having no such market here, the sale can
have no other effect than mere private sales
in England. In deciding the case last men-
tioned, the supreme court cite that of Parker
v. Patrick, 5 Term R. 718, as being in favor
of the defendant; which is the same case
cited by the counsel for the plaintiffs in error
on the argument of the question. In Parler
v. Patrick, the goods had heen fraucdulently
obtained of the defendant and pawned to the
plaintiff for a valuable consideration, with-
out notice of the fraud. After the conviction
of the offender, the defendant obtained pos-
session of his goods, but by what means does
not appear. The plaintiff brought an action
for their recovery, and it was contended that
he, although an innocent pawnee, could not
recover, as he derived title through a fraud,
and was like a person deriving title from a
felon. But Lord Kenyon thought the cases
distinguishable, and the plaintiff had a ver-
dict. A motion to set aside the verdict was
denied, and the court held that the statute of
21 Hen. VIII. c. 21, did not extend to cases
of fraud, bhut only to a felonious taking. By
that statute the owner of stolen property was
entitled to restitntion upon the conviction of
the felon. But as that statnte did not apply
fo a fraudnlent obtaining of goods, the owuer
was not: entltled to restitution—and the ques-
tion was then, say owr supreme court in com-
menting upon that case, purely at common
law. and the innocent pawunee was allowed
to recover agafnst the owner. Althongh in the
statement of that case it is said that it does
not appear by what means the defendant oh-
tained the possesslon of the goods, yet |
think 1t {8 evident from the oplnion of the
court that the offender was prosecuted for the
frand and convicted; and that thereupon the
conrt before whom he was trled, awatded
restitution to the owner, and this view of the
case becomes the more Important, hecaunse
the maln questlon to which the attention of
the king's bench seems to have been called,
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was whether the statute of 21 Hen. VIII. ex-
tended to the case of goods obtained by
fraud, so that restitution might be awarded to
the owner upon conviction; for if it did not,
then the defendant had no right to the pos-
session, and it was still in the plaintilt to
whom they had been pawned. TFor this rea-
son it appears to me that the case is of little
weight in settling the question on either side.

It is insisted by the plaintiffs in error, that
the same principles should apply equally to the
cases of property obtained by fraud or felony,
so far as innocent parties are concerned, and
that the statute merging the civil action in
the felony only applies as between the felon
and the original owner of the property, and
not to third persons. The courts, however,
in England and in this country, have thought
they saw some reasonable distinction be-
tween those cases; and that the doctrine re-
lating to the fraudulent acquisition of prop-
erty, was not applicable to the felonious tak-
ing of it. But recently, in the English court
of common pleas, in the case of Samplin v.
Addy, Chief Justice Best virtually held that
no such distinction existed. Our supreme
court in adverting to that case in Mowry v.
Walsh, 8 Cow. 240, think the opinion of Chief
Justice Best, “certainly at variance with the
settled principles of law.” This shows at
least, that there is a difference of opinion
among sound lawyers on that point; and I
must confess that it appears to my mind very
difficult to draw a satisfactory distinction be-
tween the two cases: either the original own-
er should bLe entitled to his property in both,
or an innocent vendee or party should be pro-
tected as well in the one instance as the
other.

The other case cited by the chief justice,
is that of Andrew v. Dieterich, 14 Wend. 32,
decided in 1S35; and is the first case in which
the question as to the felonious acquisition
of property came directly before the court.
It was an action of replevin. The facts were,

“that one Simmons purchased of the plainliff
a quantity of carpeting, for which he was
to pay cash as soon as it was measured and
the quantity ascertained; it was sent to
him; after which, instead of paying for it,
he absconded. Previous to absconding, he
applied to the defendant who was an auc-
tioneer of household furniture to sell his fur-
niture, and obtained on it an advance of
$350, and gave the key of his house to the
‘defendant. After the carpeting had been
three weeks on the floor of the house, the de-
fendant removed it and the other things to
his auction room. The plaintift demanded it,
and the defendant refused to deliver it up
unless his lien was discharged. upon which
the suit was brought. Justice Oakley, of the
superior court, on the trial, charged the jury
that the defendant was entitled to a verdict,
if they found there had been a complete de-
livery of the property by the plaintiff to
Simmons; and that when the defendant
made the advance and took possession of it
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by way of pledge he was ignorant of any
circumstances which ought to have put him
on his guard as to the manner in which Sini-
mons had obtained it from the plaintiff; anil
that if they found such a delivery by the
plaintiff to Simmons, the plaintiff could not
recover on the ground that the property had
been feloniously obtained. The jury found
for the defendant. By this charge, the law
was given to the jury, and they passed upon
it, as it had been understood to have been
settled by the previous decisions. But the
cause having been brought to the supreme
court, on exceptions taken to the judge's
charge, that court reversed thie judgment on
the ground that the goods were obtained un-
der false pretences, which was made felony
by statute. This was one of the first cases
decided under that law for converting civil
remedies into criminal prosecutions, the ef-
fect of which was to convict a man of a
felony in the eye of the world in a ecivil
action, to which he was not a party, and
where he had no opportunity of making his
defence. The extension of this questionable
policy so much at variance with the common
law which holds every man innocent until
legally convicted, shows the necessity of com-
ing back to the principle of the English
courts, and of requiring a conviction of the
offender before the prosecution of these civil
remedies should be permitted. much less
encouraged. In giving their opinion, the su-
preme court to some extent affirm the law
as it was before held, and say that ‘“‘a fraud-
ulent purchaser acquires no title as against
the seller, but as possession is prima facie
evidence of property, where the vendor has
delivered possession of his goods with intent
not only that the possession, but the prop-

| erty shall pass, a bona fide purchaser from

a fraudulent vendee shall hold the goods in
preference to the owner.”” With all due defer-
ence to the opinion of the able judges of that
court, I have understood the law to be a
little different from that by them stated;
that as between the original owner of the
zoods, and a subsequent bona fide purchaser
from a fraudulent vendee, it is not made a
question whether the owner delivered the
goods with the intent that the possession or
the property should pass: and that in cases
where the delivery was merely conditional
as between the origiual parties to the con-
tract, as where the payment is to be made
simultaneously with the delivery, but is
omitted or evaded by the purchaser on ob-
taining the delivery of the goods, although
there the delivery is merely conditional, ancl
the non-payment is an act of fraud entering
into the original agreement. and rendering
the whole contract voic as between the buyer
and the seller, yet as to a subsequent inno-
cent purchaser from that vendee, it is not
so; for if the owner indiscreetly parts with
the possession to the vendee, he cannot aft-
erwards reclaim the goods to the prejudice
of the rights of subsequent bona fide pu:-
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chasers or creditors of his debtor; for whetve
one or the other of innocent persons must
suffer. the law imposes the penalty upon him
by whose fault the necessity exists.

An auctioneer, does not claim the goods as
his own, or assume any right in or over or
to dispose of the same as his own property.
It is true he has a special interest in goods
sent to him to bLe sold, and a lien on them,
or their proceeds, for the charges of sale, his
commission, and the auction duty payable
to the state; he may sue the buyer for the
purchase money; and is responsible to the
vendee for the fulfilment of the contract of
sale unless he discloses the name of his prin-
cipal at the time of sale; yet, for all other
purposes, he is the mere agent for the trans-
mission of goods from one set of traders to
another. It appears to me unjust to charge
him with the value of the goods sold in a
case like the present; though I admit that
if he had received notice that the property
he was about to sell did not belong to his
principal, and notwithstanding such notice
he proceeded to sell, he ought to be held
responsible to the real owner for the value
of the property, or the amount of sales, as
such owner might elect. In criminal cases
it is the scienter, or the intent, which con-
stitutes the crime; and can it be just or
equitable in a civil action to place an inno-
cent man, an agent, one who is admitted to
have acted without lnowledge or evil in-
tent, in a worse situation than one who is
arraigned for a criminal violation of the
laws of his country? And to excuse the one
from punishment if he has unwittingly or
unintentionally violated those laws; and at
the same time to mulct in damages the other
for a technical illegal taking of another's
property. It is not the fact that the law
regards the intent only in strictly criminal
cases, for the question of fraud at the com-
mon Jaw depends upon the motive. So If
a person buys goods of another against whom
he knows there is a judgment, and does not
do it to defeat a creditor’s execution, it will
not affect his purchase.

All the cited cases, and which I have pre-
viously examined, show that there was a
demand made before suit brought. In this
cise, it Is not pretended that hefore this suit
wias Instituted there was any demand what-
ever made, the e¢lalmant resting alone upon
the legal principle that the sale was a con-

version, I am satisfied, however, that a
formal demiand should have been made on
those auctianeers Dbefore this suit  was

brought; and that it should never be permit-
ted that a person who comes Innocently into
the mere custody of property, without clatm-
Ing any title to it In his own right, and who
Ly virtue of a public oflfice conferred upon
bim by the government of the country acts
merely as agent for the sale of that prop-
erty, and 18 known as such to the world,
should be held liable to respond In damages
to the person who may afterwards prove to
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be the owner, without having at least the
opportunity of settling with his aaversary.
or of paying the amount claimed without
being charged with the additional penalty
of the costs of a suit.

I am still further satisfied, even allowing
for the sake of argument that such forma!
demand had been made, that the plaintiffs
in error, under circumstances like those ex-
hibited in the present case, should not Dbe
held liable; and the more especially so when
the person who claims to be the owner, does
not show that he has taken any pains, by
advertisement or otherwise, to caution the
community that the property in question has
Leen feloniously taken from him; Dbut per-
mits them to receive it from the felon, and
to pass it away to other hands, without the
slightest intimation that the title does not
accompany the possession in that as in all
other cases. What reason can there be, that
the principle which the courts have with so
much justice adopted with reference to stolen
bLills of exchange and promissory notes,

| should not be applied to other personal prop-

erty, equally the subject of mercantile trans-
actions? Why not here as in the cases of
those evidences of debt, hold the claimant
bound to exercise due diligence in giving
the public, notice of his loss; and leave the
fact of proper diligence on his side, and of
due caution on that of the defendant, for a
jury to determine from all the circumstanees
of the case? Is it because in the case of
bills of exchange and promissory notes, the
endorsement passes the title? Then equally
effective is the possession of goods to evi-
dence the title in all cases, except where
the courts have interposed, and held inno-
cent parties liable because they had done that
which they believed was legal and right; and
had no means of knowing to the contrary
but by that informution.

It is also urged on the part of the plain-
tiffs in error, and with strong reason for its
support, that although possession may not
always Dbe conclusive evidence of property

in merchandize, yet when merchandize Is
abroad In a foreign country, the exlzen-

cy of commerce requires that possession
should Dbe considered as conclusive evidence
of property in all cases, where the purchaser
acts in good falth, and without notice that
the goods do not belong to him who is in
the possession of the smme. 'This it would
seem should be the rule, as the title of per-
sonal property passes by the delivery; and
in two thirds or even three fourths of all that
Is passed through the millions of hands both
in this country and in ISurope, no other mode
of passing the title Is nsed. ‘I'he public In-
terest. demands that such n rule should be
adopted, or public notlee should be required
in all cases of the loss by felony of personal
property. Otherwlse, 1 cannot divest my
mind of the strong Impression which it has
recelved, that a blow will be struck at the
commercial Interests and prosperity of our
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state, the extent of the evil effects of which
it will be difficult to conceive. All who are
in the least acquainted with the commercial
relations of our country kmow that they are
very extensive and important both with Eng-
land and France and other countries, amount-
ing to many millions of dollars in the course
of a year. Suppose for an instance, that a
man in either of those European countries
should obtain goods by felony—for there are
bad men all over the world—and consign
them to a mercantile house in New York,
one of the most respectable firms in that city,
with directions to sell on his account and
remit him the proceeds; and they, without
any knowledge of the manner in which the
cgoods have been obtained, receive and dis-
pose of the same, and remit the avails as
directed; and that some months after comes
another person and claims those goods as
his property, and in order to be parallel with
the case under advisement, without saying a
syllable to those merchants in New York.
and without ever having given any notice
to the world of his loss, he commences an
action of trover against them. Would this
or any other court hold them liable in that
action? or would not a sense of justice and
equity revolt at such a proposition? If such
an action should be sustained, and a recovery
had against such firm under such circumstan-
ces, no mercantile commission house could
thereafter exist in the city of New York.
Baltimore, so far as this question is affected,
is a foreign city, and the state of Maryland a
foreign state. The several states of the Union,
it is true, have confederated for their mutual
safety and good government, but in all mat-
ters which relate to their internal police, legis-
lative and judicial, they are as much foreign
to each other as if situated on either side of
the Atlantic; and therefore, in determining
this important question, it should be done
with a reference to the etfect it is to have
upon our foreign commercial relations. As
I have before remarked, there has been no
case, like the present, judicially determined
by this court. Saltus v. Everett, 20 Wend.
267, was not the case of property sent to an
agent to be disposed of, and the procceds
remitted, but was the case of property con-
verted here by a principal, between which
two cases there is, in my judgment, a wide
distinction, and involves the same principle
as that of Everett v. Coffin, 6 Wend. G035.
Having thus passed through with such an
examination as I have deemed it my duty to
give this matter, I have to add that the rule,
as attempted to be established on the part
of the defendant in error, is in my opinion
too broad. Although I admit that the gov-
ernment is bound to assist the rightful own-
er of property in recovering the possession of
it when it has been unjustly or feloniously
taken from him; yet I insist that this should
not be at the expense of an innocent person,
without some notice, and especially in the
present case, where the defendant in error
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kept the offender In his employment, in
which he was at the time of the felony, al-
though he had no charge of the goods; that,
however, only serves to free him from a
breach of trust, and is introduced for the
purpose of showing it was a felony. The
principle applies here with great force, that
where one of two innocent parties must suf-
fer, the law will impose the penalty upon
him by whose fault the necessity exists.
The defendant in error kept the felon in his
employment, placed confidence in him, and
the strong probability is that but for the fa-
cilities which his employment in that store
afforded him, the felony would never have
been committed. At the civil law, when
things were damaged or stolen by any of
the servants belonging to a ship or an inn,
the master of the ship or inn was held lia-
ble to pay double the value of the goods so
damaged or stolen to the person sustaining
the loss; but when the damage or theft was
done by a stranger, or by persons unknown,
the master was simply obliged to make good
the loss. The reason for this important dis-
tinction is very evident. The master had
in the first instance placed those servants
there, and reposed confidence in them,
which was a voluntary act on his part, and
he should therefore answer for the wrong
he had done the community by employing
improper persons, as, in most cases, the ex-
ercise of an ordinary degree of caution
would have enabled him to have become ac-
quainted with the character and habits of
his employees; but in the second instance,
the master had not employed the person
who committed the injury, or at least the
fact that he had done so could not legally
be brought home to him, still as the goods
had been deposited with him, they should
be forthcoming, or he should pay their val-
ue, but no damages as in the first instance
for the wrong he had done society by keep-
ing about him untrustworthy servants. The
application of this principle to the case in
hand may be made with much facility and
correctness. Although I fully assent to the
legal propositions, that no title passes
where a felon sells stolen goods even to an
innocent purchaser, and that the owner is
entitled to take his goods wherever he can
find them, yet I can by no means assent to
the inference sought to be drawn from those
propositions: that an innocent agent who is
not a purchaser, who claims no title to the
goods in himself, but merely acts as a pub-
lic auctioneer in disposing of them at a pub-
lic and open sale, and under a public notice
that he will do so,—who has paid over the
proceeds of that sale, and delivered the
property to the vendees before any notice or
knowledge of the felony, and without any
facts or circumstances to put him on his
guard., and without any previous demand
having been made upon him,—is liable in an
action for the value thereof to the ovwner.
For these several reasons, I think the judg-
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ment of the supreme court should be re- | ful conversion; which last is presumed up-

versed.

By Senator VERPLANCK. The decision
of this court last year, in the case of Saltus
v. Everett. 20 Wend. 267, acknowledged and
confirmed the principle, that the owner of

personal property cannot be divested of his |

rights, unless by his own act or his own as-
sent: and that it is no defense against such
a superior and original title for a subse-
quent possessor, that he honestly purchased
the goods in the course of trade from a per-
son not authorized to sell them, though oth-
erwise in lawful possession. In applying
this doctrine to the present case, the follow-
ing questions arise: The plaintiff Dbelow
seeks to recover the value of his goods, not
from one having them in possession and re-
fusing to deliver them, or from one who sold
for his own benetit, or otherwise converted
them to his own use, but from auctioneers
who received the goods without knowiedge
that they had been stolen, sold them and
transmitted the proceeds to their supposed
owner, who was in fact the felonious taker
of the property. Are these innocent sellers
liable to the true owner for the amount of
his loss, or must his remedy be limited to
following the goods themselves, and recov-
cring them or their value from the person
actually in possession under a defective
title?

‘I'he principle of the decision in Saltus v.
Iverett, and of the authorities on which it
rests, apply with equal force to the present
case. The policy of our law is to make
every man look to the character of those
with whom he deals, and who are respon-
sible for the title of property in the articles
bought and sold. If he does not do this, he
must take the consequent risk. ‘I'he same
considerations of public policy apply to him
who sells as the agent of another. as to him
who buys; both of them are to look to the
character of the person with whom they
deal. I in this they are negligent, or have

heen deceived, they must take the conse-
quences whenever their rights come into

conflict with those of any innocent sulferer
by the act of the same guilty third party.
Accordingly the doctrine of our decisions I8,
that the original and true owner of move-
able property, who has not by his ewn act
or assent given a color of title or an ap-
parent right of sale to another, may recover
the value of those goods from any one having
them in possession and refusing to deliver
them up, or who has applied them to his
own uge, or has In any other way converted
them, 1. e. has changed the substance of the
things In question, thele character, use or
ownership, to the injury of the real owner,
The ground of the action uged for the pur-

pose I8 not the actual possession of the
moveables, but somme wrongful act relating
to them: a tortlous refusal to  deliver

them, a tortlous taking, or else thelr wrong-
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on the refusal to give them up. and which
is proved by a sale without authority.
According to Lord Coke, in the oldest lead-
ing case on this head, which still preserves
its authority, Isaac v. Clark, 1 Bulst. 312,
‘“‘there must be an act done to convert one -
thing into another,” and a converting into
money by sale has always been held to be
within this definition. The very recent Eng-
lish case, Peer v. Humphrey, 2 Adol. & E.
495, recognizes this same doctrine.

In the argument before us, it was very
strongly urged that a rule of law, thus char-
zing mere agents, would work great public
injury as well as private injustice; as it
would extend to common carriers, ship mas-
ters and others, through whose hands goods
feloniously or wrongfully obtained might
pass. There may be some cises going to
that length, but they are not, in my judg-
ment, within the principle or the policy of
the rule, nor are they included in the older
decisions, as, for instance, in the one just
cited from Bulstrode. I cannot think the
law charges one who had accidentally a
temporary possession of goods without claim
of property, and with which he has parted
before demand. It requires a wrongful tak-
ing or conversion of the thing itself to make
the transaction tortious. ‘I'he auctioneers
who have sold the goods now in question
have made such an unauthorized conversion,
and must be answerable for the value. In
this instance the rule falls hardly upon in-
nocent and honorable men; but looking to
ceneral considerations of legal policy, 1 can-
not conceive a more salutary regulation
than that of obliging the auctioneer to look
well to the title of the goods which he sells,
and in case of feloniously obtained proper-
ty. to hold him responsible to the buyer or
the true owner, as the one or the other may
happen to suffer. Were our law otherwise
in this respect, it would afford a facility for
the siale of stolen or feloniously obtained
goods, which counld be remedied in no way
so effectunlly as by a statute regulating
sales at auction, on the principles of the
law as we now hold it.

2. It has been maintained with great abil-
Ity that the rule thus stated, though admit-
ted to be true as to goods tortiously abtaiu-
ed, does not apply to goods feloniously talk-
en, and that damages for the conversion
of such goods can be recovered only after
convictlon of the felon, and only from the
person converting or refusing to deliver the
goods after that time. In the present cuase,
the felon was convicted, but the converslon
and sale had taken place before the convic-
tlon. 'T'his ground was probably not taken
hefore the supreme court, as it 18 not no-
tleced In the opinlon delivered in that court.
I am not quite clear whether this may not
be the existing law of England, and wheth-
er an actlon like the present could at any
time be malntalned there. By the anclent
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common law a person robbed could regain
his property only by an appeal of larceny
after conviction. The statute, 21 Hen.
VIII., gave the party rolybed a right to im-
mediate restitution after conviction. Sever-
al decisions upon the act gave it a construc-
tion in conformity with the old law of ap-
peal. It was strictly held that the civil ac-
tion was merged in the felony. After con-
viction of the felon, the stolen goods could
be reclaimed even if sold in market overt,
and whoever sold them after that date was
deemed a tortious converter. But it has
been expressly decided that the owner who
had prosecuted the thief to conviction, can-
not recover the value of his goods from one
who bought them from the thief, and sold
them again before conviction, even with no-
tice. 2 Term R. 750. In the words of Chief
Justice Best, in another case (Simpson v.
Woodhert, 2 Car. & P. 41): “The law is
this: you must do your duty to the public
hefore you seek a benefit to yourself; and
then there is no necessity for a civil action.
The decisions, says he, go not only to the
case of an action against the felon, but also
against persons who derive title under him.
If such actions could be maintained, there
would be no criminal prosecutions.” The
authority of these and similar decisions has
been much shaken, and certainly much nar-
rowed in their application, by the case of
Peer v. Humphrey, 2 Adol. & E. 495, de-
cided in 1835. There the court of Lking’s
bench held, that in tyover for oxen felo-
niously sold by a servant, their value might
be recovered from the bona fide purchaser
who had sold them again before conviction.
In this case the authority and reasoning of
Lord Kenyon in 2 Term R. 750, were over-
ruled by his successor, the present Chief
Justice Denman.

But in my opinion, we are not called upon
to reconcile these cases, or to decide between
them, for whatever may be the law of Eng-
land, it is quite clear that these peculiar ex-
ceptions to the general principle of the law, ob-
taining on special grouncs of policy, have no
application within this state. Not only has the
foundation of the doctrine been removed by
the abolition of appeals of felony and of the
former statutory provision of restitution, but
a contrary doctrine has been expressly substi-
tuted. The Inglish law established the uni-
versal rule that the felony excluded or sus-
pended the civil suit until after conviction.
Our Ilevised Statutes enact thus (part 3, c. 4,
tit. 1): “The right of any person injured by
felony, shall not in any case be merged in
such felony or be in any manner affected
thereby.” The first part of the section may,
perhaps, by a strict construction, be confined
to the action against the felon himself, which
was formerly held to be merged in the felony;
but the concluding words have no force or
effect unless they exstend to cases like the
present. Chief Justice Best, as just cited,
says: “The decisions go not only to the case
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of an action against the felon, but also against
persons claiming under him.” As the action
against the felon is restored by the first part
of the section, so that against persons claim-
ing under him must be comprehended under
the final words: ‘‘the rights of any person in-
jured by any felony, shall not be in any man-
ner affected thereby.” The abrogation of the
whole policy of the IEnglish law on this head,
removes the only exception before known to
the general right of the real owner to follow
his property and recover its value in any
hands whatever. But we need not rest merely
on the general terms of this enactment. The
whole policy of the statute of restitution up-
on which the English decisions stand, has
been altered in our statute. Instead of requir-
ing a conviction before stolen goods are re-
stored, lest (as Ilale and Blackstone say) ‘fel-
onies should be made up and healed,” our Re-
vised Statutes direct that ‘“upon receiving sat-
isfactory proof of the title of any owner, the
magistrate who shall take the examination of
an accused person, may order the same to be
delivered to such owner.” And again: *“If
stolen property shall come into the custody of
any magistrate, upon satisfactory proof of the
title of any owner thereof, it shall be deliv-
ered to him.” Finally, the LEnglish statute is
in substance re-enacted, with this remarkable
addition: *“If the propeity shall not before
have been delivered to the owner.” These
several provisions, taken in connection with
the abolition of appeals of felony and of the
merger of the civil remedy in the criminal
prosecution, shew, I think, conclusively, that
the English doctrine on this head, even in the
more limited sense as laid down by Chief Jus-
tice Denman, has no application in this state.

If this view of the subject be correct, our
own legislation here affords another instance
of the gradually but increasing respect for the
rights of original ownership against all other
claims (even that of an innocent and appar-
ently lawful possessor), which has marked the
advance of civilized life. Chancellor I{ent (2
Kent, Comm. 320) has drawn a striking and
philosophical outline of this advance. He has
shewn how, in the earlier ages of the Roman,
the German, and the English law, the rights
of the first proprietor of things moveable,
when divested of his possession, had little
preference over that of any other possessor un-
der color of right; and how the respect for the
rights of property kept on increasing in effi-
cacy with social improvement and the corre-
sponding advance of the law, from rudeness
to refinement.

3. It has also been urged before us that
where merchandise is abroad in a foreign
state, the necessities of commerce require that
possession shall be regarded as conclusive evi-
dence of property in respect to a purchaser
who acts in good faith. It has also been ar-
gued that the cause of action arising in Mary-
land, where the goods were solcl, the decision
of this cause might be governed or modified by
the law of that state. The law of England,
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as well as that of all those states where the
common law forms the ground work of the
local jurisprudence, considers all personal ac-
tions, whether ex contractu or ex delicto,
wherever the cause of action arose, as tran-
sitory, and subject to the law of the jurisdic-
tion under which the parties are litigant. It
is a principle of the same law, pervading the
jurisprudence of almost all civilized countries,
that “moveables are governed by the law of the
domicil of the owner.” Lord Loughborough
has stated the rule thus: “It is a clear prop-
osition that personal property has no locality,”
which paradoxically sounding maxim he ex-
plains to mean, that personal property ‘‘is sub-
ject to the law which governs the person of
the owner, both in respect to its disposition
and its transmission.” 2 H. Bl 690. Our
American decisions of interconfederated law
(if I may use the phrase), fully sustain this
principle. In cases of foreign contracts, the
law of the place of contract is recognized as to
the force and effect of the contract itself; be-
cause it is presumed to enter into the consid-
eration of the parties, to form a part of the
bargain, and to interpret its language and
meaning.
sonal property are seldom governed by the lex
rei sitee, or that of the jurisdiction where it
may accidentally be, whilst the owner dwells
and the suit is brought elsewhere. Now, this
is not a case of contract, but a question of
ownership and conversion. The same rule,
therefore, must be applied to the sale of these
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In other respects, rights as to per- |

goods in Baltimore as if they bad been sold
in Albany. There may possibly be cases where
the same reasons of justice and policy which
give authority in our courts to the foreign lex
loci coniractus may give similar weight to the
lex rei sitee, so as to make the foreign law of
the temporary locality of the moveables, vary
that of the owner’s domicil. The extent or the
limitations of such exceptions to the general
law we are not now called upon to decide.
We have no evidence that the local law of
Maryland differs as to this matter from our
own. The naked fact, that the goods were
sold in another state, can have no effect to
change or vary those rights of personal prop-
perty which are prescribed by that which, in
this case, is alike the law of the owner’'s dom-
icil, and of the jurisdiction in which he as-
serts these rights. The judgment of the su-
preme court should be affirmed.

On the question being put, Shall this judg-
ment be reversed? the members of the court
divided as follows:

In the affirmative— Senators FURMAN,
HAWKINS, HULL, MAYNARD, WORKS

. —5.

In the negative—THE CHHANCELLOR, and
Senators CLARK, EDWARDS, HUNT, HUN-
TER, JONES, H. A. LIVINGSTON, NICHO-
LLAS, PAIGE, PECK, POWERS, SKINNER,
SPRAKER, STERLING, VERPLANCK,
WAGER—16.

Whereupon the judgment of the supreme
court was affirmed.

J.
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MARKET OVERT IN THE UNITED STA

GRIFFITH v. FOWLER.
(18 Vt. 390.)

Supreme Court of Vermont.
Term. 184G

Trespass for taking a shearing machine.
The case was submitted upon a statement of
facts, agreed to by the parties, from which it
appeared, that in 1836 the defendant, being
the owner of the machine in question, lent
it to one Freeman, to use in his business as
a clothier, who was to paya yearly rent there-
for, and in whose possession it remained un-
til the year 1841, when it was sold at sheriff’s
sale, on execution, as the property of Free-
man, and one Richmond became the pur-
chaser; that Richmond, in .January, 13542,
sold the machine to the plaintiff, who at the
same time purchased of Freeman the build-
ing, in which the machine was situated, and
took possession thereof; and that the defend-
ant, in February, 1842, took the machine
from the plaintiff's possession, claiming it as
his property. The value of the machine was
admitted to be fifty dollars. Upon these facts
the county court,—HEBARD, J., presiding,—
rendered judgment for the defendant. Lx-
ceptions by plaintiff.

Tracy & Converse, for plaintiff. J. 8,

Windsor. July

Marcy, for defendant.

REDFIELD, J. The only question re-
served in this caseis, whether a title to per-
sonal property, acquired by purchase at sher-
iff’s sale, is absolute and indefeasible against
all the world, or whether such sale only con-
veys the title of the debtor.

There has long been an opinion, very gen-
eral, I think, in this state, not only among
the profession, but the people, that a pur-
chaser at sheriff’s sale acquires a good title,
without reference to that of the debtor, that
such a sale, like one in market evert in Eng-
land, conveys an absolute title. But, upon
examination, I am satisfied that this opinion
acts upon no good basis.

So far as can now be ascertained, this opin-
ion, in this state, rests mainly upon a dicéum
in the case of Heacock v. Walker, 1 Tyl. 338.
There are many reasons, why this dictum
should not be regarded, if the matter were
strictly res integra. It was a declaration of
the chief justice in chargingthe jury. Cases
were then tried by the jury at the bar of this
court, as matter of right, and in course, and
before the law of the case had been discussed
and settled by the court. In all these respects
these trials differed essentially from jury tri-
als at the bar of the higher courts in West-
winster Hall. Such trials, there, being only
matter of favor, granted in the most import-
ant cases, and after the law of the cases has
been fully discussed, and settled by the conit.

The law givento the jury,inthetwo cases,
will of course partake something of the char-
acter of tl:e respective form and deliberation
of thetrials. Under our former practice, law
laid down in the course of a jury trial, un-
less when questions were reserved and far-
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ther discussed upon motions for new trials,
was not much esteemed, even when it was
upen the very point in dispute. But espe-
cially, the dicta of the judge, who tried the
case, and who must, of necessity, somewhat
amplify the bare text of the law, in order to
show the jury the reason upon which it was
based, could not be esteemed, as any thing
more than the hastily formed opinion of the
judge—mere argument, to satisty some pous-
sible, or apprehended, doubt of the juryin
regard tothe soundness of the main proposi-
tion laid down. Such was the dictwmn re-
ferred to. That, which was said of Chief
Justice Tilghman, of Pennsylvania, is un-
doubtedly good praise, when said of any

judge;—*“He made no dicta, and he
*393 *regarded none.” There are suflicient

reasons, why the dictum should not be
regarded, if the thing were new. And we
do not esteem the long standing of the
dictum of any importance, unless it can be
shown, that it has thus grown into a gener-
ally received and established law, or usage;
whiclh, we think, is not the case in regard to
this. For this court has, within the last ten
years, repeatedly held, that a sheriff’s sale
was of no validity to pass any but the title
of the debtor, when no actual delivery of the
thing sold was made by the sheriff, at the
time of sale. Austin v. Tilden et al., 14 Vt.
3925. Boynton v. Kelsey, Caledonia County,
1886. S. P., Lamoille County, 1841. ~ince
the tirst of these cases was decided, the
main question, involved in this case, has
been considered doubtful in this state, and
we now feel at liberty to decide it, as we
think the law should be, that is, as it is set-
tled at common law.

But the idea, that some analogy existed
between a sheriif’s sale and a sale in ma ket
overt is certainly not peculiar to the late
Chief Justice 'I'yler. This opinion seems at
one time to have prevailed in Westminster
Iall, to some extent, at least; for in the case
of Farrant v. Thompson, 5 B. & A. 826, [7
E. C. L. 449] which was decided in the
King's Bench in 1822, nearly 20 years later
than that of Heacock v. Walker, one of the
points raised in the trial of the case befure
Chief Justice Abbott was, that the title of
the purchaser, being acquired at sherifi’s sale,
was good against all the world, the same as
‘that of a purchaser in market overt. This
point was overruled, and a verdict passed
tor the plaintiff, but with leave to move to
set it aside, and to enter a nonsuit, upon
this same ground, with one other. This
point was expressly argued by Sir James
Scarlet,—who was certainly one of the most
eminent counsel, and one of the most dis-
criminating men of modern times,—in the
King’s Bench, and was decided by the court
not to be well taken. Since that time I do
not find, that the question has been raised
there.

It seems to be considered in Massachusetts,
and in New York, and in many of the other
states, that nothing, analogous to marfcls
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overt in England, exists in this country.
Dame v. Baldwin, 8 Mass. 518. Wheel-
wright v. Depeyster, 1 Johns. 480. 2 Kent
324, and cases there cited. Nothing of that
kind, surely, exists in this state, unless it be
a sheriff's sale. And if the practice of hold-
ing sales in market overt conclusive upon
the title existed in any of the states,
*it would be readily known. I con-
clude, therefore, that Chancellor Kent
is well founded in his opinion when he af-
firms, that the law of markets overt does not
exist in this country. Ib.

It seems probable to me, that the idea of
the conclusiveness of a sheriff’s sale upon the
title is derived from the effect of sales under
condemnations in the exchequer, for viola-
tions of the excise or revenue laws, and s:iles
in prize cases, in the Admiralty courts, either
provisionally, or atter condemmation. But
these cases bear but a slight analogy to
sheriff’s sales in this country, or in England.
Those sales are strietly judicial, and are
merely carrying into specific execution a de-
cree of the court ¢n 27em, which, by univer-
sal consent, binds the whole world.

Something very similar to this exists, in
practice, in those countries, which are gov-
erned by the civil law; which is the tract in
one of the American states, and in the prov-
inces of Canada, and in most, if not atl, the
continental states of Europe. 'The property,
or what is claimed to be the property, of the
debtor is seized and libelled for sale, and a
general monition served, notifying all having
adversary claims to interpose them before the
court, by a certain day limited. In this re-
spect the proceedings are similar to proceed-
ings in prize courts, and in all other courts
proceeding én rem. If no claim is interposed,
the property is condemned, by default, and
sold; if such claims are made, they are con-
tested, and settled by the judgment of the
court, and the rights of property in the thing
are thus conclusively settled before the sale.

Jut with us nothing of this character ex-
ists in regard to sheriff’'s sales. Even the

*394
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right to summon a jury to inyuire into con-
tlicting claims de bene esse, as it is called in
England, and in the American states, where
it exists, has never bLeen resorted to in this
state. And in England, where such a pro-
ceeding is common,—Impey 153; Dalton 146;
Farr et al. v. Newman et al., 4 T. R. 621,—
it does not avail the sheriff, even, except to
excuse him from exemplary damages. ILat-
kow v. Eamer, 2 H. Bl. 437. Glossop v.
Pole, 3 M. & S. 175. 1t is plain, then, that
a sherift’s sale is not a judicial sale. If it
were, no action could be bronght against the
sheriff, for selling upon execution property
not belonging to the debtor.

With us an excution is defined to be the
putting one in possession of that, which he
has already acquired by judgment of
law. *Co. Lit. 154 @, ('"homas’ Ed.
405.) But the judgment is of a sum
in gross “to be levied of the goods and chat-
tels of the debtor,” which the sheriff is to
find at his peril. The sale upon the execu-
tion is only a transfer, by operation of law,
of what the debtor might himself transfer.
It is a principle of the law of property, as
old as the Institutes of Justinian, Ut nemo
plus juris in alium transferre potest, quem
tpse habet,

The comparison of sheriff’s sales to the
sale of goods lost, or estrays, in pursuance of
statutory provisions, which exist in many of
the states, does not, in my opinion, at all
hold govd. Those sales undoubtedly transfer
the title to the thing, as against all claims ot
antecedent property in any one, if the stat-
utory provisions are strictly complied with;
but that is in the nature of a forfeiture, and
is strictly a proceeding ¢n rem, wherein the
finder of the lost goods is constituted the
tribunal of condemnation.

There being, then, no ground, upon which
we think we shall be justitied in giving to a
sheritt’s sale the effect to convey to the pur-
chaser any greater title, than that of the
debtor, the judgment of the court below is
aflirmed.

*395
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GATES v. RIFLE BOOM CO.
(38 N. W. 245, 70 Mich. 309.)
May 18, 1888.
S. M.

Supreme Court of Michigan.

Error to circuit court, Bay county;
Green, Judge.

Samuel G. M. Gates brought an action of
trover and conversion of a certain quantity
of white pine saw-logs against the Ritle
Boom Company. Judgment for defendant.
Plaintiff “rings error.

Iolmes & Collins, for appellant.
& Stark, for appellee.

Hanchett

MORSE, J. The plaintiff, in his lumbering
operations, in 1882 cut over the line upon the
adjoining land of Rust Bros. & Co., and there-
by secured and marked as his own about
135,000 feet of logs belonging to the latter.
These logs were mixed with the other logs
of plaintitf, and banked on the west branch
of the Rifle river. They were not run out
the following spring, but remained in the roll-
way during the summer and fall of 1S83. In
that year Rust Bros. & Co. sent some scalers
where the plaintiff’s logs were, who selected
out, as best they could, logs of the same
quality as those taken from the Rust lands
by plaintiff, and about the same quantity,
and marked them with the stamp of Rust
Bros. & Co. Such logs then bore two brands,
the mark of plaintiff, *C. O. W.,” and the
Rust mark, *“7 R. 7. Under the usual con-
tract by plaintiff with the defendant boom
company these logs, intermingled with other
logs of the plaintiff, were driven down the
stream in the summer of 1884, and received
in the defendant’s boom. The defendant was
notified by Rust Bros. & Co. not to deliver
the logs with the double marks upon them
to plaintiff. The Dboom company thereupon
delivered the double-marked logs, about 153-
000 feet, to Rust Bros. & Co., who, finding
that more were marked by their scalers than
they were entitled to, returned to plaintiftf
20,590 feet of the same. The plaintiff, after
demanding these logs of the boom company,
and after its refusal to deliver them, brought
this suit in trover in the circuit court for the
county of Bay. The cause was there tried
before a jury, and verdict and judgment
passed for the defendant. The plaintiff in
this court assigns as error the following in-
structions given by the court: “If the plain-
tift cut the logs innocently, supposing them
to be upon his own land, and mixed them
with his own so that they could not bhe
identified, and after they Dbecame mixed with
his own, so that the logs cut from Rust Bros.
& Co.'s lands could not be identified, then
st Bros. & Co. had the right to select
from the common mass a quantity of an aver-
age quality of their own, equal to the quan-
tity taken from their land.” And also, in
the same connection, after having stated the
rule as to willful trespasses, instructing the
jury further as follows: ‘“But a different rule
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prevails where a party innocently mingles
his property with that of another, and where
it is undistinguishable, and where the general
quality and character of the property is the
same, as in the case of tlie same kind of
logs, white pine, if you please, and of the
same general quality as near as may Dbe.
"There, if the logs are confused, neither party
loses his nwn. Both parties have a right to
their own, and neither party Dbeing able to
distinguish his own, the party whose prop-
erty has been mingled with another’s prop-
erty by the act of that other party may take
so much of the common mass as he las
in it:”

It was claimed by the plaintiff upon the
trial, and he so testified, that the logs taken
by Rust Bros. & Co. were of greater value
in quality than those cut by him from their
lands. The quantity cut by him on the Rust
lands was not claimed to be less than the
quantity taken by Rust Bros. & Co. It there-
fore became material to ascertain, upon the
trial, whether the plaintiff was a willful tres-
passer, or cut the logs innocently, in good
faith, believing that he was within the lines
of his own land. The court instructed tlie
jury as to the difference Dbetween a willful
and an unintentional trespass, stating to
them, in substance, that if the trespass was a
willful one, if Gates knew Le was cutting
the logs of Rust Bros. & Co., and so, know-
ing them not to be his, intermingled them
with his own that they could not Dbe dis-
tinguished, Rust Bros. & Co. had a right to
take more than their own, and if, in order to
get all that Dbelonged to them, and without
intending to take more than Dbelonged to
them, they did take a Dbetter quality of logs
than they had lost, if they did not make the
selection with that view, the plaintiff could
not recover for such excess in quality; Dbut
if the plaintiff cut the logs, and marked and
mingled them with his own., in good faith,
believing thhem to be his own, then, if Rust
Bros. & Co. took more than they were en-
titled to, the plaintiff might recover the ex-
cess. The counsel for the plaintiff very ably
and forcibly contended in the argument here
that if the plaintiff was innocent of any
wrong, he was entitled to recover in this ac-
tion, if Rust Bros. & Co. took no more logs
in quality or quantity than were cut upon
their lands, the difference between the value
of the logs and the value of the standing tim-
ber, that Itust Bros. & Co. could claim no
more than the value of the stumpage. Iie
argues that if Rust Bros. & Co., under the
same circumstances, had sued the plaintiff
in trover for the value of the timber so cut,
the measure of damages would have been the
value of the stumpage, and that they could
not have recovered what they obtained in
this suit, the value of the logs, representing
not only the value of the standing timber,
but also the worth of the labor of plaintiff
added thereto. Citing Ayres v. Hubbard, 57
Mich. 322, 23 N. W. Rep. 829. The object of

Criginal from

UNIVERSITY OF CALIFORNIA



20

the law Dbeing, in both cases, to enable the ,

party, deprived of his property to receive
compensation therefor, he asks, “Why should
the man who strictly follows the law, and
adopts a legal course of procedure” to obtain
his property Le in a worse position, and re-
ceive less than he who uses force or strategy
to recover possession of his property? He
claims that in this case the plaintiff added
innocently to the value of this timber the
cost of cutting and putting in the logs, which
was the sum of $2.25 per thousand feet, and
also the value of the driving and Dbooming
charges. He estimates this value at over
$300. But in the first place it seems to me
that this amount, the value of the plaintiff's
labor and expenses upon the logs, c¢ould not
be recovered in an action of trover. The
logs were still the property of Ilust Bros. &
Co. The trespasser, however innocent, could
acquire no property in these logs, nor could
he acquire a lien upon them for such labor
and expense. The conversion of trees into
saw-logs DLy a trespasser does not change
the title to the property, nor destroy the
identity of the same. The owner of the land
is the owner of the logs, and the trespasser
has no title to them. Therefore when he
regains his own, he has converted no property
of the trespasser to his own use. Stephen-
son v. Little, 10 Mich. 433; Final v. Backus,
18 Mich. 218-232; Mining Co. v. Hertin, 37
Mich. 337; Arpin v. Burch, 68 Wis. 619, 32
N. W. 6S1;: Winchester v. Craig, 33 Mich.
205%; Grant v. Smith, 26 Mich. 201; Tuttle v.
White, 46 Mich. 485, 9 N. W. 528. In
the case of Mining Co. v. Hertin, 37 Mich.
337, the trespasser sought to recover in a
special count in assnmpsit for the value of
his labor expended in cutting the wood. In
this case, If any action would lie for the
labor of cutting the logs and the expense of
wetting them into the stream and down to
the boomn it would secn that the plaintift"s
remedy would be in assumpsit. But in the
case above referred to it was held that he
could not recover the benefit of his labor at
all. There can be no doubt that the rule is
well settled in this state that if Rust Bros.
& Ce. had taken possession of these logs
while they were lying npon their lands, they
would have been entitled to them as they
were. and that no claim could have Dbeen
made against them by the plaintiff for the
Inbor and expense of cutting them. 'The
Identlty of the timber would not then have
been desteoyed, and the subsequent fnter-
mingling of these logs with the logs of plain-
tifY, although Innocently done, could not
chaunge the rights of the owners. The evl-
dence shows that between the time Rust
Brog. & Co. discovered the trespass and the
time they took possesslon of the logs hy
marking them, no labor or money was ex-
pended by the plaintif upon them. ‘There-
fore it follows that as thls case stood. the
plalntl® had no clalm upon Rust Bros.
& Co, that he could enforce 1o this action,
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unless they took possession of a better qual-
ity of logs than he cut upon their premises
and the same amount or more in quantity,
and his trespass and intermingling of the
property was innocently done. And the court
was right in his interpretation of the law as
to innocent trespassers. The seeming injus-
tice pointed out in the argument of the plain-
tiff’s counsel is not an injustice, but the re-
sult of the election of the owner to take less
than he is by the law entitled to. The own-
er of standing timber is not only entitled to
the timber, but he has a right to it as it is,
and to keep it uncut if he so desires. No
man, however innocently he may do it, can
o upon his land and convert the standing
trees into logs and charge him for the labor
thus expended against his will, and perhaps
against his real benefit. He may prefer to
have the timber to stand, and if left standing
a few years may bring him immense profit.
Such instances have not been rare in the his-
tory of pine timber in this state. The sup-
posed enhancement of his property Dby the
labor of the trespasser may thus turn out to
be a positive injury. There is no injnstice
in bolding that the trespasser must lose the
labor he has expended in converting another's
trees into logs. Such trespasses, though cas-
ual and not willful, are ordinarily, as was
the trespass in this case, the result of negzli-
cence upon the part of the trespasser. and
there is no good reason why he should Dbe
recompensed for libor and expenses incurred
in the trespass when it might have been
avoided by proper diligence. ‘The owner has
the right to reclaim his logs, but if he sees
fit to bring an action of trespass or trover in-
stead of regaining his property he volunta-
rily pnts himself within the rule of damages
prevailing in such actions. and thereby elects
to receive only a just and fair compensation
for his property as it was before the trespass-
er intermeddled with it. The trespasser can-
not complain of this, neither can he complain
if he elects to take his property if he can
find it. As was well said in Mining Co. v.
Hertin, supra: *“Nothing could more enconr-
age carclessness than the acceptance of the
principle that one who by mistake performs
labor upon the property of another should
lose nothing by his error.”

The turther and only question in the case is
the alieged error of the circuit judge in reject-
ing the offer of the plainti(f. to prove by Harvey
Parker that while sald Parker was foremaian
for the plaintiff, and was at work on the So-
acre tract adjoinlng the 40-acre tract claimed
by Rust Bros. & Co., and before all of the logs
had been hauled from the strip of real estate
i dispute in this case, said McTavish and
Gates then Dbeing at the camp. MceTavish,
while there, made no complalut or objection
ns to where they were cutting; made no
claim that plaintift and his men had com-
mitted a trespass; and In answer to a qnestion
by sald Parker, after Gates had gone away,
McTavish said the line plaintit?”s men had cut
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to was all right. And in sustaining the de-
fendant's objection to the following question
to the said Harvey Parker: “Did you have
any talk with McTavish about the line to
wwhich you had cut?” the counsel for the
plaintiff claims that this evidence was material
and competent as bearing upon the good feith
of the plaintiff in cutting the timber; that it
does not appear from the verdict of the jury
whether they found such trespass willful or
not. It was conceded that Rust Bros. & Co.
took about the quautity of logs they were en-
titled to, but if they took a much better qual-
ity, as plaintiff claimed they did, and the tres-
pass was found by the jury to have been an
innocent one, the plaintiff's counsel claims that
there should have been and probably would
have been a verdict in his favor for the value
of the excess in quality so taken. In deter-
mining the competency and materiality of the
proposed proof it will be necessary to enter
somewhat into the facts of the trespass. Mec-
Tavish was a land-looker, and a woodsman
and general foreman, looking after the difter-
ent lumber camps of Rust Bros. & Co., and
looking after trespasses committed upon their
lands, but not having any authority to locate or
agree upon the boundaries of such lands. The
plaintiff called upon MecTavish, before he did
any cutting, and asked him if he would go
with him and see if they could not locate the
line between his land and that of Rust Bros.
& Co. He does not state that he supposed Mec-
Tavish had any authority to locate the line.
He says: “I had known him a good many
years, and knew him as a man in the employ
of the Rusts.”” “Question. You knew he was
their agent and their woodsman? Answer. I
believed him to be a good land-looker. I ask-
ed him if he would go with me and see if we
could locate the line between 28 and 29 north,
of the quarter post. He said he knew where
the south section corner of the section was.
We will go there and see if we can find it.”
They went up icto the woods, and undertook
to run out the line. They disagree somewhat
in their testimony. As they were pacing on
the supposed line the plaintiff did some blazing.
McTavish testified that he forbade this blaz-
ing, saying to Gates that there was no telling
whether they were right or not, as they were
running the line out with a pocket compass.
He says: “I told Mr. Gates at the time that
there was timber enough along the line, who-
ever lumbered there first, to have that line es-
tablished by a surveyor, and he made the re-
mark then that that line would be just a guide

for him when he went in there again to know
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about where he was;” and they agreed that
it should be surveyed before it was lumbered.
Gates testified that he blazed the line they
ran out. That at one point McTavish said:
“I don’t know, we may not be just right here,
and perhaps you hadn’t better blaze.” I says:
“It will be a guide to us to know where we
have come, and .I will continue the blazing
until you get to the corner.’”” That MeTavish
said that he was satisfied that was the right
line, and said further: ‘That line is as correct
a line as we can get through here; but as tim-
ber is thick on the line down below between
you and Rust you ought to have a surveyor
run a compass course from this corner to this
quarter post to be sure, as I have dodged a
little in traveling north. We have come as
straight as we could.” To this, Gates says, he
assented. No line, however, was run by a
surveyor until after the cutting. Harvey
Parker was the foreman of the plaintiff. Mec-
Tavish was asked, on cross-examination, if he
did not have a conversation with Parker about
this line, and answered that he did not re-
member it, but said that he stayed one night
at his camps and presumed he told Parker
that the plaintiff had cut to the line that he
and Gates ran. Denied ever stating to him
that the cutting was all right, or that they had
the right line. This conversation, if any was
had, was after the cutting of the logs. The
offered evidence of Parker was rejected at
first by the court upon the ground that it was
not competent because it took place after the
cutting. Parker afterwards testified that at
the time of the talk the timber was all cut off
of this strip belonging to the Rusts, and that
some of the logs had been taken off; that
Gates was not present when the conversation
took place: and there was no evidence offered
to show that Gates ever knew of the talk.
Thereupon the court ruled that it was not ma-
terial. We think the court did not err in the
ruling. MecTavish had no authority to bind
the Ilusts, and what he might have said after
the trespass was committed could have no
bearing upon the question of the good faith of
the plaintiff, especially when there was no evi-
dence that Gates was informed of what Me-
Tavish said. Nor was it admissible as im-
peaching testimony not being material to the
issue.

The judgment of the court below must there-
fore be affirmed, with costs.

SHERWOOD, C. J, and CHAMPLIN and

LONG, JJ., concurred. CAMPBELL, J, did
not sit.
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WOOD et al v. PACKER.
(17 IFed. 650.)

Circuit Court, D. New Jersey. July 14, 18S3.

In equity.

F. C. Lowthorp, Jr., for complainant.
James Buchanan, for defendant.

NIXON, J. This action is brought against
the defendant for infringiug certain reissued
letters patent, No. 9,368, dated August 31,
185%. The Belaware Coal & Ice Company
was the owner of the original patent, No. 73,-
684, and brought suit in this court against the
same defendant for their infringeiment. It
was found, upon examination, that although
the patentee in his specifications stated the
nature of his invention to consist in the fun-
nel-shaped mouth attached to the cart, in com-
bination with the chute aud valve, he had
failed to malke any claim for such combina-
tion; and as none of the separate constitu-
ents, as set forth in the thiree claims, were
new, the court was obliged to hold that the
defendant was not shown to have infringed
anything claimed in the complainant’s pat-
ent.  Since then the original patent has been
surrendered, and a reissue obtained, with
quite a different statement of the inventor's
claims. ‘T'hey are as follows: (1) The com-
bination of the body of a coal cart with a
sliding extension chute. substantiaily as and
for the purpose set forth; (2) the combina-
tion of the boddy of a coal cart and the outlet,
having a gate or valve, with a sliding exten-
sion chute, adapted to the said outlet, sub-
stantially as specitied.

‘'he answer sets up three defenses: (1)
That the reissue is void because the combina-
tion claimed is an expansion of the original;
(2) want of novelty in the patent; (3) non-
infringement.

'he second is the only one of these de-
fenses which seems to have merit, or which
has been the oceasion of any serious or ex-
tended inquiry. Do the specitieations and
claims of the patent as reissued indicate in-
vention on the part of the patentee? 'The
patent is for a combination, the constlituents
of which are stated in the ¢laims above uot-
ed.  There Is no difference, in fact. between
the claims, except that the secoud has oune
element which I8 not named in the tirst, to-
wit, the outlet, having a gate or valve, and
which ig the means of communleation be-
tween the first and third constituents of the
combination, 1ts absence gives much force
to the argument;, of the learned counsel of the
defendant, that the first claim s void be-
cause the parts are old, and there Is no de-
pendence or co-operation in  thelr actlon
wherehy any new result is obtaluned. A mere
ageregation of old things I8 not patentable,
and, In the 8enge of the patent law, ls not a
comblunation. In a comblnation, the element-
al parts must be o nalted that they will de-
pendently co-operate and produece gome new
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and useful result. A coal cart is not novel,
not' is the chute for conducting coal from the
cart to the place of its destination. These
two instrumentalities are aggregated in tha
first claim; but no mechanism is suggested
whereby the coal can be got out of the cart
and into the chute:. The complainant (W ood)
testities as a witness that it can be accom-
plished by the use of a man with a shovel.
This is probably true; but it is ditlicult to
see how the inventive faculty is put in ex-
ercise by any such arrangements. It is not
necessary, however, to dwell upon this view
of the case, because the entire reissue will
not be avoided on account of the existence
of one void claim. See Carlton v. Bokee, 17
Wall. 463.

The constituents of the second claim of the
reissue are (1) the cartor wagon; (2) the out-
let, with a gate.or valve: and (3) the sliding
extension chute. The patentee was asked
whether he thought any of these elements,
separated from the others, was novel, (Com.
Ree. 28, 29,) and replied, “I do not think they
are, but only in combination.”

T'he case is then presented here which was
considered by the suprewme court in Hailes v.
Van Wormer, 20 Wall. 368, and in which Mr.
Justice Strong, speaking for the whole couit.
said:  “All the devices of which the alleged
combination is made are confessedly old. No
claim is made for any one of them singly as
an independent invention. It must be con-
ceded that a new combination, if it produces
new and useful results, is patentable. though
all the constituents of the combination were
well known and in common use hefore the
combination was made. But the results must
be a product of the combination, and not a
mere aggregate of several results, each the
complete product of one of the combined ele-
ments. * * * Merely bringing old devices
into juxtapesition and then allowing each to
work out its own effect, without the produc-
tionn of something novel, is not invention."”

T'he question, then, is in regard to the sec-
oud claim of the complainant’s reissue: Is
it a patenable combination, producing new
and useful resnlts, or is it a mere aggrega-
tlon of old elements. each working out alone
its single individual effect?

It Is not a question of easy solution, for it
requires us to find the exceedingly delicate
IIne which divides patentability from simple
mwechanical skill, or to ascertain the difYer-
ence between real Inveantlon and a double
uge or application of something that has ex-
Isted before.  Mr, Curtls, in section 41 of his
treatise on the Law of Patents, in discussing
this subject, says: ‘“I'he subject-matter of a
supposed invention I8 new, in the sense of the
patent Iaw, when it 18 substantlally ditterent
and this sub-
stantlal difference, in cases where other an-
alogons or shmllar things have been previous-
ly known or nsed, I8 one measure of the safti-
clency of Inventlon to support a patent. oQur
courts have, in truth, without always using
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the same terms, applied the same tests of the |

sufficiency of invention which the English
authorities exhibit in determining whether al-
leged inventions of various kinds possess the
necessary element of novelty; that is to say,
in determining this question, the character of
the result, and not the apparent amount of
skill, ingenuity, or thought exercised, has been
examined; and if the result has been sub-
stantially different from what had been ef-
fected before, the invention has been pro-
nounced entitled to a patent.”

If all improvements upon existing organ-
isms were patentable, there would be no
doubt about sustaining at once the complain-
ant’s patent. But sometimes better results
are produced by mere mechanical skill, with-
out the exercise of invention. The law does
not extend to or cover such cases (Smith v.
Nichols, 21 Wall. 118), nor where the change
is only in degree, and not new. Guidet v.
Brooklin, 105 U. S. 5532; McMurray v. Miller,
16 Fed. 471.

The complainant’'s patent is undoubtedly a
great improvement upon everything that went
hefore it. The invention of William Bell (let-
ters patent No. 14,301, granted February 26,
1856) was set up by the defendant as an an-
ticipation, and it certainly contains valuable
suggestions. FHis dumping wagon, however,
could not be used for delivering coal in cellar
windows, but only for dumping it into pave-
ment vault-holes, where they happened to
exist in front of houses, at a proper distance
from the edge of the pavement, and it seems
to lack adjustability for doing even this suc-
cessfully.

The evidence shows that Richard Hammell,
a respectable citizen of Chambersburg, was
formerly engaged in the coal business in
Lambertville, New Jersey, and that as early
as 1863 he was in the habit of using chutes in
delivering coal from a wagon into a cellar.
He thinks that he introduced the double or
sliding chutes in the fall of 1865, and contin-
ued to use them for 10 years. The narrow
end of one passed into the wider end of the
other. He used the double chutes when the
distance for delivery was too far for the
single. When the distance was greater than
the single chute, they pushed them one into
the other to adjust the length. When the
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distance was still greater, they had chutes
that would reach any house. The longest
single chute was 16 feet; by combining themn
they could reach 21 feet, or more, if neces-
sary. When more than one was used, they
carried a light trestle to support them in the
middle. * * * They had half a dozen such
chutes, and when they had occasion put them
together.

Peter C. Hoff was also in the coal business
in Lambertville, in the spring of 1867, and
has continued therein ever since. He used
chutes of different lengths, made tapering,
and growing smaller to the end, which went
into the cellar. The lower end would rest on
the cellar window, or the plice made to put
in the coal. He used more than one at a
time, but not frequently. He generally had

three chutes,—one about 7 feet long, one
about 12, and the other about 14 feet. Then

if the place to put the coal in was 10 feet
from the line of the street, he would use two
chutes, would shove the small end of the one
into the larger end of the other, with a trestle
under where the connection was, and also
a prop by the wagon.—being a seat, board, or
something similar.—in order to hold it up to
let the c¢oal run into the cellar. He used the
14-feet chute and the 7-feet together in that
way, which was about the longest distance
he ever used the chute. But in all these
cases the coal was shoveled from the wagon
into the chutes, which were not attached to
the wagon in any way. This testimony ex-
hibits the state of the art when the complain-
ant appeared with his improvement. He bhas
not very largely exercised the inventive facul-
ty in what he has done. His combination is
so simple that it seems wonderful that other
persons did not think of it. But they did
not, and if it has eflected any new and useful
result the law protects him in its exclusive
use. The evidence reveals that by his com-
bination of old instrumentalities a load of
coal can be emptied from a cart into a cellar
without the agency of a man using a shovel.
This is a new result, worthy of the notice of
the law, and it is the duty of the court to
give to the patentee the benefit of his inven-
tion.

A decree must be entered for the complain-
ant, and a reference made for an account.
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DRUMNMOND et al. v. VENABLE et al.

(26 TFed. 243)
Circuit Court, N. D. 1llinois.
In equity.

Nov. 9, 1885.

Coburn & Thacher, for complainants. Of-

field & Towle, for defendants.

BLODGETT, J. This is a suit for infringe-
ment of patent No. 200,133, issued February
12, 1878, to James T. Drummond, for *‘an im-
provement in marking plug tobacco.” The
patentee in his specifications says: *“The ob-
ject of my invention is to mark plug tobacco
in such a manner that the retail dealer can
cut the lump into smaller plugs., or pieces of
equal and definite sizes, and at the same time
the wrapper will be secured to the filling
by means of the marks or indentations. My
invention consists in making the plug of to-
bacco with a series of indented lines upon its
face or faces, which are arranged so as to
space off the surface of the plug into subdi-
visions of uniform and definite size and
weight, whercby they become guides in cut-
ting up the plug for retail sales, and which
also serve to more firmly secure the wrapper
to the filling, so as to prevent the starting of
the former from the latter. It is customary
in the manufacture of tobacco to make plugs
that weigh one pound. Plug tobacco is mostly
retailed in pieces of one or two ounces in
weight. It is more expensive to make up
small plugs of these sizes, and consequently
it is desirable to manufacture tobacco in large
lumps. and let the retailer cut them up as he
sells them. But the seller experiences great
inconvenience in cutting the plugs into pieces
of just the desired quantity: hence guides
are desirable to enable the dealer to cut frem
a large plug exactly an ounce, or two ounces,
or any definite quantity. consisting of the
unit of sale, or some multiple thereof. * * *
Should any other unit of sale be adopted, or
should the plug be of different size, the size
of the subdivisions should be varied corre-
spondingly; but the marks are always placed
s0 as to serve as accuritte guides in cutting
up the large lump. The lines may also be
made in each face of the plug, and in fact this
is desirable In securing the additional func-
tion of the indentations hereinafter specified.”

T'he clnim of the patent is: “*As a new article
of manufacture, a plug of tobacco, one or hoth
aces of which are marked off by Indented
lines, whilch serve to secure the wrapper to the
filling, and algo as guides for cutting up the
plug Into small pleces of deflnlte slze and
welght, substantially as and for the pur-
pose set forth."
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The defendant makes tobacco plugs of the
same size and general appearance as the com-
plainants, with creases stamped or impressed
upon the face of the plug at uniform distances
from each other, so that these creases serve
as guides in cutting up the plug in measured
parts for retailing. The defenses are (1) the
want of novelty; and (2) that the defendants
do not infringe.

Much of the testimony put into the record
bears upon the question whether the complain-
ant was or was not the first to invent and
manufacture tobacco plugs marked with in-
dentations to serve as guides for cutting the
plug into measured quantities. This testi-
mony is confiicting and contradictory, and,
did I feel compelled to dispose of the -case
upon it, would require careful anaylsis and
criticism; Dbut I am satistied from the proof
that there is nothing new in this device.
The proof shows that calies had been made
by bakers for many years before the alleged
date of this invention, marked off with in-
dented lines to show how to cut the same in
measured quantities or pieces for retail. ‘I'he
same practice had been adopted in the mami-
facture of chocolate, for the purpose of di-
viding it into measured pieces for retail; and
also in the manufacture of candies. I take it,
very few men who are as old as I am, and
whose early experience was in the eastern
states, will fail to remember the gingerbread
peddler, with his cards of gingerbread lined
off in spaces where he was in the habit of
breaking or cutting it off for the purpose of
retailing it to the boys around his stand: and
with this fact in remembrance it scems to
me it could hardly be invention to simply
mark a plug of tobacco so it could be cut off
in equal and measured quantities.

The record also shows a patent issued to
James Spratt, February 24, 1874, for an ‘im-
provement in pressing teas for use,” which
consisted in pressing the tea leaves into a
solid cake with indentations, so that the
quantity needed for use at one time could be
readily broken off. After this device had been
applied to different kinds of goods so as to in-
dicate measured quantitics, there could hardly
be any inventlon in applying it to tobacco. But
it is claimed there is an element of utility in
these indentations, as applied to tobacco plugs,
because it is said they serve to fasten the
wrapper more firmly to the plug. ‘T'he proof
shows this claim of utility is, at least, doubt-
ful; but even if fully supported by the proof,
It is manifestly Incidental, and {8 not the
main purposc of the indentation.

I therefore feel compelled to hold this patent
void, for want of novelty, and shail dlsmiss
the bill for want of equity.
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PHILLIPS et al. v. RISSER et al.
(26 Fed. 308)
District Court, N. D. Illinois. June 29, 1885.
In equity.

Burnett & Burnett, for complainants.
Peirce & Fisher, for defendants.

BLODGETT, J. By this bill complainants
charge defendants with the infringement of
reissued letters patent No. 4,212, issued to
complainant, December 20, 1870, for “an im-
provement in wagon and car unloading ap-
paratus,” the original patent, No. 83,403,
having been issued to Noah Swickard, Oec-
tober 13, 1868. The leading feature in the
device is the arrangement of two tilting
bars with a platform in such manner that
the wheels of the wagon or car to be unload-
ed can be brought to rest on these bars,
when, by tilting the bars, the body of the
vehicle is tipped to such an angle as to
cause the contents to slide or be dumped
out by its own gravity. The defenses inter-
posed are: (1) That the patent is void for
want of novelty; (2) that the defendants do
not infringe; (3) that the reissued patent
is for a different invention from that de-
scribed in the original, and is such an en-
largement of the specifications and claims
of the original patent as to make the reissue
veid.

The proof shows a number of devices, pri-
or to that covered by this patent, for unload-
ing cars or trucks Dby tilting the platform
on which they stand so as to cause the con-
tents of the car to slide out or be dumned
into a bin or chute; but from the proof I
conclude that Swickard was the first to pro-
duce a device by which the wagon was tip-
ped or thrown into an inclined position, by
means of vibrating bars or rails, which oper-
ated in connection with a fixed or stationary
platform; and this arrangement seems to be
particularly adapted to dumps for unloading
bulk grain from wagons drawn by teams,
as the team can pass readily upon the fixed
platform, the wheels being so guided as to
be brought to rest upon the rails or bars
forming part of the vibrating platform.

Most, if not all, the prior devices seem to
have been specially adapted to unloading
the contents of cars or trucks run upon rail-
road tracks or tram-ways; but it is notice-
able that Swickard specially states that his
invention is to be used for unloading wagons
or cars, although he only shows it in use
as arranged for unloading wagons. But it
is suggested that if it is applicable to the
unloading of cars it must be radically chan-
zed: that, while an ordinary farm wagon
stands upon wheels at such height that a
sufficient inclination can be obtained by
dropping the hind end down until the rear
axle strikes the fixed platform, the much
smaller wheels of a car would cause the
axle to strike the fixed platform Dbefore the
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requisite inclination was secured. It is,
however, undoubtedly true that the mere
suggestion of this patentee that his machine
can be used “for unloading wagons or cars’”
would not invalidate it as a wagon unloader,
even if it should require inventive genius
to adapt it to the unloading of cars; that
is, it may not be used to unload cars, as the
word ‘“‘car” is commonly used, in contradis-
tinction to ‘‘wagon,” yet it may cover a
valid device for unloading a wagon, and
would be valid if it is applicable to one
use, even if it is not applicable to all the
uses suggested by the inventor. The proof,
therefore, shows that there is some advan-
tage in using these tilting rails instead of a
tilting platform. I am of the opinion that
defense of want of novelty is not made out,
although I feel compelled to say that in my
estimation there is much reason for doubt-
ing whether it requires anything more than
mere mechanical skill to adapt the older
devices to the unloading of wagons. The
patent, at least, must be construed to stand
upon a very narrow basis.

As before stated, the original patent show-
ed two platforms; that is, a fixed platform,
A, and a vibrating or tilting platform, work-
ing in slots in the fixed platform, the pivoted
balance bars being tied together at their for-
ward end by a cross-board, which rested up-
on the fixed platform when the movable one
was level with the fixed one, so that the
vibrating or tilting bars could not move or
act independently of each other, but must
raise or lower at the same time. The cross-
board or plank, C, also acted as a stop to
keep the forward ends of the tilting rails
from dropping below the fixed platform,
while, by the arrangement of the keys, I,
I5, they held the rear ends of the tilting plat-
form in place until the wagon was drawn
onto them, when, by means of a lever, these
supporting keys were withdrawn, and by a
slight effort, or the weight of the operator,
the rear end of the movable platform was
dropped to an angle required to slide the
load from the wagon. Each of these tilting
rails also contains a self-acting dog, G,
which was intended to act as a check to pre-
vent the wagon from running back after it
had been drawn upon the platform; aud, in
order to guide the wagon onto the tilting
platform, the lid of the hopper was made
long enough to reach from inside to inside
of the rail, and raised a couple of inches
above the platform, so that it would serve to
cguide the wheels onto the tilting rails.
There was also fixed to the forward ends
of these tilting bars a bar or hook, which
was intended to prevent the front end of
the movable platform from rising higher
than should be required to secure the neces-
sary slope of the wagon for causing the load
to slide out.

The claims of the original patent were:
“(1) The slotted platform, A, in combination
with the pivoted balance bars, B, B, board,
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C, end-bars, I, I, and stops. H, H. all con-
structed and operating substantially as and
for the purposes herein set forth. (2) The
pivoted balance bars, B, B, provided with
one or more self-acting dogs, G, in combina-
tion with the spring toggle keys. E, E. and
ey, IV, all constructed and operating as and
for the purposes herein set forth. (3) The
arrangement of the slotted platform, A, bal-
ance bars, B, B, and lid, D, to the hopper,
substantially for the purposes set forth.”

It will e seen that the first claim is for
the combination of these two platforms, the
one fixed and the other capable of the tilt-
ing motion described, with the cross-board
which tied the forward ends of the tilting
rails together, and the hooks or end-bars
which limited the height to which the for-
ward end of the tilting platform could rise.
The sccond claim is for the tilting bars, pro-
vided with one or more self-acting dogs, in
combination with the keys, by which the
rear of the tilting platform was held in
place while the wagon was Dbeing drawn
onto it; while the third claim is for the two
platforms and lid of the hopper arranged so
as to act as a wheel-guide.

The patent as reissued contains seven
claims, and the infringement in this case is
charged as to the first, fifth, sixth, and
seventh claims. These claims. as to which
infrinzement is charged, are as follows: ‘(1)
The tilting plattorm, B, in combination with
platform or floor, A, as and for the purposes
set torth. * * * (3) The combination of
platforms, A and B, with a stop device, I,
for the purpose set forth. (6) The combina-

tion of platforms, A and B, with a receiving

bin or chute, C, operated substantially as de-
scribed, for the purpose set forth. (7) The
combination of platforms, A and I3, with lid,
D, for the purposes set forth.”

It is conceded that the defendants have
constrncted grain dumps with tilting rails,
each pivoted and working independently of
the other, substantially like the defendants’
Model A, in evidence in this case, with some
variation as to the mode of locking or stop-
ping the rear end of the ralls in place. and
one dump, like the defendants’ Model B,
{in which, as will be seen, the forward ends
of the tilting ralls are tied together by n
cross-plank; and the first questlon 1 propose
to consider as to this branch of the case Is
whether these dumps constructed by the de-
fendants Infringe either of these clalms of
the refssued patent.,

‘'he fhist claim of the reissne is for the
tilting platform, B, {n combination with the
fixed platform or floor, A. In the specifica-
tlons of the reissue it {8 sald the tliting plat-
form I8 so constructed “as that its forward
end shall rest upon the statlonary platformn,”
It must bhe obvious to any one who studles
the operatlon of these devices that some
way must be provided for holding the for-
wiard end of the movable platform so that
It will not fall below the fixed platform.
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The specifieations of the reissue give no in-
structions as to how the forward end of the
tilting platform is to be constructed, so that
it shall rest on the stationary platform; but
the drawings show a cross-board which ties
the forward ends of the two pivoted bars
together, and this cross-board, when these
forward ends drop to the level of the fixed
platforin, must rest on the fixed platform,
and thus hold the movable platform level
with the fixed platform. This mode of con-
struction is clearly shown in Fig. 2 of the
reissue drawing. It may, as I think, be cor-
rectly said that this mode of construction
shown in the drawings is only one mode,
and does not limit the patentee to that mode
of construction only; that is, he may, by the
reissued patent, use any mode of construc-
tion by which the torward end of the mov-
able platform is made to rest on the fixed
platform. The rails of defendants’ dumps
constructed accorfing to Exhibit A rest upon
a cross-timber fastened under the stationary
platform; while the dump constructed ac-
cording to Exhibit B shows the forward ends
of the rails tied together, so that the cross-
board rests on the stationary platform. It
scems to me, therefore, that the dumps of
the defendant infringe this first claim; that
is, they use the fixed and tilting platform
acting together substantially as in the reis-
sue, because these two pivoted rails working
in their respective slots, when resting upon
their front and rear bearings, form a plat-
form, and when a wagon is driven upon them
it stands practically upon a platform com-
posed of these twvo rails and the bearing up-
on which they rest. When the keys or locks
of the rear ends of these rails are removed,
then the platform cap be tilted. and thereby
the wagon put at such an angle as to dis-
charge its load. The tie-bar shown In the
defendants’ dump, B, and in the drawing, is
really inoperative and performs no function,
if some other rest for the forward ends of
the bar is provided, because these hars work-
ing in their slot are all that are needed to
hold the fonr wheels of the wagon, and are
practically a platform of themselves, wlthout
regard to a tie-board or cross-board connect-
Ing their forward end.

The fifth claim is for the cowmbination of
the platforms. A and B, with the stop device
or hook, by which the platform Is prevented
from tilting further than Is necessary to un-
lond the wagon. The defendants do not use
this stop device, and therefore do not in-
fringe this combination.

The sixth claim Is for the combination of
the platforms, A and B, with the recelving
bin or chut:. As I shall have something to
say abont thig claim in consldering the va-
ldity of this relssue, I will only say, In pass-
Ing, that no special form of receiving bin or
chte 1s shown or described In the speciica-
tlons. The very ldea of dumpling or unload-
Ing the contents of 1 wiagon or car presup-
poses that the contents are to be dutnped
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into some receptacle; and it may well be
doubted whether this claim is not too vague
and uncertain to be upheld.

The seventh claim is for the combination of
the platforms A and B, with the hopper lid,
ID. This lid, D), as has been said, is arranged
to act as a guide to run the wagon wheels
upon the rails, and, as defendants use no
such device, but have dropped their vibrat-
ing rails a slight distance below the surface
of the fixed platform, so as to make sure of
running the wheels upon the vibrating rails,
they do not infringe this combination, their
wheel guide being different from that pro-
vided in the patent. I therefore conclude
that the defendants' dumps infriuge the first
claim of this reissued patent.

I now come to consider the validity of this
reissue. It will be noticed that this reissue
was applied for and made more than two
yvears after the issue of the origiual patent,
and the defendants insist that this case is
by that fact brought within the cases of
James v. Campbellr and DMiller v. Bridgeport
Birass Co.2 Complainants insist, however
that the claims of the reissue are but a re-
statement of the claims of the original pat-
ent. A comparison of the original with the
reissued patent shows that the specifications
have been much amplified, and, to some ex-
tent, new elements are introduced into them.
For instance, in the original patent it is said:
“A plank or board, C, is secured to the front
end of such bars, so that they cannot work
independently or separate from each other,
but must raise and lower at the same time.”
In the reissue it is said: ‘‘A tilting platform,.
B. so constructed as that its forward end
shall rest upon the stationary platform, while
the rear end, consisting of beamws or bars, B,
shall play within the openings or slots form-

ed in the floor, so that, when required, the |

rear end of the platform may descend below
the line of the floor.” Here we have, as it
seems to me, a radical departure from the
mode of construction indicated by the origi-
nal patent. The original patent required
imperatively that the forward ends of these
tilting bars should be fastened together so
‘that they could not work independently or
separate from each other, but must raise
or lower at the same time. By omitting
this element from the reissue, the paten-
tees have caused their device to cover a
device which would not be covered by their
original patent. Neither the claims of the
original patent, nor the specifications, seem
to anticipate any other form of construc-
tion than one in which the vibrating bars
should be fastened together at their for-
ward ends, so that they could not operate

1 [fed. Cas. No. 2,361.
2 ['ed. Cas. No. 9,563.

Digitized by

INTERNET ARCHIVE

27

independently or separate from each other.
By the reissue all that seems to be required
is that some rest or stop shall be provided
to prevent the forward ends of the vibrating
rails from falling below the level of the fixed
platforin, and, as I have already said, the
defendants so construct their dump that the
forward ends of the vibrating rails rest upon
a timber fastened to the under side of the
fixed platforin. Here is a new invention or
different invention described and claimed
from that described and claimed in the origi-
nal patent. The original patent claimed a
vibrating platform of a peculiar construc-
tion, with certain elements in it. The re-
issue claims a different vibrating platform,
with less elements in it, and describes a
vibrating platform not covered by the origi-
nal specifications or claims.

As. in considering the question of infringe-
ment, I have held that the defendants only
infringe the first claim of the reissue, it may
not be necessary to consider the validity of
the fifth, sixth, and seventh claims of this
reissue; but I can hardly forbear the passing
remark that the sixth claim of the reissue,
which is for the combination of the two
platforms with the receiving bin or chute,
seems to me to be a most unwarrantable en-
largement and expansion of the original pat-
ent. The original patent contained no sug-
gestion or description of a receiving bin or
chute. The only possible allusion to it is the
mention of the lid to the hopper; and yet,
by the sixth claim of this reissue, an ele-
ment which is not in the original patent, ei-
ther by description or claim, is made one of
the elements of a combination. It therefore
seems to me that this reissued patent must
be held void, as being for an invention not
described in or covered by the original pat-
ent. This patentee could not, by this reis-
sue, add new features or omit old features,
especially after the lapse of so much time
from the issue of the original patent.

The proof in the case shows quite conclu-
sively that, at or about the time of the issue
of this original patent, this kind of dumps
or devices for unloading wagons came into
use, especially at elevators and coru-shelling
warehouses at railroad stations, and it was
found by practical experience that two pivot-
ed rails so arranged that the wagon could
be driven upon them, with proper stops to
hold them in place. and a device for the re-
leasing of the stop when ready to dump, was
all that was necessary for the purpose, and
Sypes, McGrath. and other inventors entered
the field with this simpler form of dump,
whereupon plaintiff sought and obtained this
reissue in orcder to cover this less compli-
cated construction which others had intro-
duced and proved useful.

This bill is dismissed for want of equity.

Qriginal from

UNIVERSITY OF CALIFORNIA



28

BARTLETTE v. CRITTENDEN et al.
(Fed. Cas. No. 1,082, 4 McLean, 300.)
Circuit Court, D. Ohio. July Term, 1847.

[In equity. Bill by R. M. Bartlette to re-
strain A. F. Crittenden and others from in-
frihgement of copyright. Injunction grant-
ed.]

Mr. Walker, for complainant.
Gwynn, for defendants.

Storer &

OPINION OF THE COURT. This is an
application to enjoin the defendants from
printing, publishing, or selling a work de-
nominated “An inductive and practical sys-
tem of double-entry book-keeping, on an en-
tirely new plan,” on the ground that a mate-
rial part of the manuscript, and the arrange-
ment, were the work of the complainant, and
were pirated from him by the defendants.
It appears that the complainant for twelve
years has been engaged in teaching the art
of hook-keeping, in the city of Cincinnati and
other places. That he had reduced to writ-
ing the system he taught, on separate cards
for the convenience of imparting instruction
to his pupils; and that he permitted his stu-
dents to copy these cards, with the view to
their own advantage and to enable them to
instruct others. That Jonathan Jones, being
rqualified in the school of the complainant, as
a teacher, and having copied the manuscripts
of the complainant, engaged, in connection
with him,. to teach a commercial school in St.
Louis. While thus engaged, A. F. Critten-
den, one of the defendants, entered the school
at St. Louis as a student, and was permitted
to copy the manuscripts of the complainant,
in the possession of Jones; and from those
manpuscripts, with certain alterations, he
made up the first ninety-two pages of the
book. under the above title, which was pub-
lished in Philadelphia, In connection with his
brether, by E. C. & J. Biddle, two of the de-
fendants, in the present year. 'Fhe answers
of the defendants either deny the allegations
of the bil}, or do not admit them, and call for
proof of the facts stated. On this motion
for an injunctlon the merits of the case have
heen dlscussed, with much research and abil-
Ity.

This applicatlon is made under the 9th sec-
tlon of the act of congress of the 3d of IFeb-
ruary, 1831, [4 Stat. 438.,] which provides,
that “any person or persons who shall print
or publish any manuscript whatever, without
the consent of the author or legal proprletor
first obtalned, ete., shall be llable to sutfer
and pay to the anthor or proprietor, all dam-
ages occasloned Ly such Injury,” ete. And
power 18 glven to grant an Injunctlon to re-
atraln the publlieatlon. ‘Fhe first section of
the act of the 30th of June, 1834, [4 Stat, p.
728, c. 157,] requlres all deeds or instruments
in wrlting for the transfer or assignment of
copy-rights, to be acknowledged and record-

ed. At common law, Independently of the
statute, I have no doubt, the author of a
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manuscript might obtain redress against one
who had surreptitiously got possession of it.
And on general equitable principles, I see no
objection to relief being also given, under like
circumstances, by a court of chancery. But
this is a proceeding under the statute.

The defendants contend that the comptlain-
ant, by suffering copies of his manuseripts to
be taken, abandoned them to the public. The
principle is the same, it is alleged, in regard
to copy-rights and patents. And that a con-
sent or permission of the author to use the
manuscripts, is as fatal to his exclusive right,
as the consent of the inventor to use the
thing invented. Rundell v. Murray, [Saund-
ers v. Smith,] 3 Mylne & C. 711, 728, 730, 735;
Millar v. Taylor, 4 Burrows, 186, [2303:] Bar-
field v. Nicholson, 2 Sim. & S. 1. To show
the analogy between copy-richt and patents.
the delfendants cited Whittemore v. Cutter,
[Case No. 17,601;] Mellus v. Sillsbee, [Id. 9,-
404,] in which the question considered was,
did the inventor suffer the thing patented to
go into public use without objection? \Wal-
cot v. Walker, 7 Ves. 1; Platt v. Button, 19
Ves. 448; Wyeth v. Stone, 1 Story, 273, I'ed.
Cas. No. 18,107.

The T7th section of the act of the 3d of
Marech., 1839, [5 Stat. 354,] declares that a
purchaser from the inventor of the thing
invented, Lefore a patent is obtained. shall
continue to enjoy the same right after the
obtainment of the patent as before it; and
that such sale shall not invalidate the pat-
ent, unless there has been an abandonment,
or the purchase has been made more than
two years before the application for the pat-
ent. DBefore this act, a sile of the right
would have been an abandonment to the
public by the inventor. The decisions, there-
fore, referred to, do not apply to cases avis-
ing under this statute. A sale of the right
is not an abandonment, if made within two
years before the application for a patent, as
the law now stands; and it may be a mat-
ter of some difliculty, within the above lim-
itation of two years, to determine what act
shall amount to an abandonment. Where
the act is accompanied by a declaration, to
that effect, there can be no doubt; but if a
sale be not an abandonment, a mere ucquies-
cence in the use of the Invention would
scem not to be.  Within the two years, to
constitute an abandonment, the Intention to
do so must be expressed or necessarily fm-
plied from the facts and clrcumstances of
the case. It is a question of intention, as
to the extent of the license, of which we
must judge, as wo are called to do in other
cases.  But the limltatlon of two years does
not apply in thils case, should a copy-right
be consldered in princlple Identleal with an
inventlon of a machlne, a8 more than two
years have elapsed sinee coples of the com-
plalnant’s manuscripts were taken with his
consent.

The question arlses upon the facts stated,
and must bhe declded on general principles.
In the first place, there was no consent of
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the complainant, that his manuscripts should
be printed. That they were not prepared
for the press is admitted. They were with-
out index or preface, although, as alleged,
they may have contained the substantial
parts of the complainant’s system, which,
in due time, he intended to print. Copies
of the manuscripts were taken for the benes
fit of his pupils, and to enable them to teach
others. This, from the facts and circum-
stances of the case, seems to have been the
extent of the complainant’s consent. It is
contended that this is an abandonment to
the public, and is as much a publication as
printing the manuscripts. That printing is
only one mode of publication, which may be
done as well by multiplying manuscript
copies. This is not denied, but the inquiry
is, does such a publication constitute an
abandonment? The complainant is no doubt
bound by this consent, and no court can af-
ford him any aid in modifying or withdraw-
ing it. The students of Bartlette, who made
these copies, have a right to them and to
their use as originally intended. But they
have no right to a use which was not in
the contemplation of the complainant and of
themselves, when the consent was tirst
given. Nor can they, by suffering others
to copy the manuscripts, give a greater li-
cense than was vested in themselves. In
England, if .an invention be pirated and
given to the public, it prevents an inventor
from obtaining a patent. But this is not
the construction of our laws. If an invent-
or of a machine sell it or acquiesce in its
public use, not within the limitation of the
two years, he forfeits his rights. He must
be diligent in making known and asserting
his right, where it has surreptitiously got
into the possession of another, or be aban-
dons it. This was the settled rule before
the act of 1839, and it would seem that cases
which do not come within the provisions of
that act, must be governed by the old rule.
No length of time, where the invention does
not go into public use, can invalidate the
right of the inventor. He may take his
own time to perfect his discovery, and apply
for a patent. And the same principle ap-
plies to the manuscripts of an author. If
he permit copies to be taken for the gratifi-
cation of his friends, he does not authorize
these friends to print them for general use.
This is the author’s right, from which arises
the high motive of pecuniary profit and liter-
ary reputation. When the inventor consents
to the construction and use of his machine,
he yields the whole value of his invention.
But an author’s manuscripts are very dif-
ferent from a machine. As manuscripts, in
modern times, they are not and can not be
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of general use. Popular lectures may be
taken down verbatim, and the person taking
them down has a right to their use. Ilc
may in this way perpetuate the instruction
he receives, but he may not print them.
The lecturer designed to instruct his lLearers,
and not the public at large. Any use, there-
fore, of the lectures, which should operate
injuriously to the lecturer, would be a fraud
upon him for which the law would give himn
redress. He can not claim a vested right
in the ideas he communicates, but the words
and sentences in which they are clothed be-
long to him.

It is contended that the manuscripts are
incomplete, and if published in their present
state, could not be protected by a copy-right.
That an unfinished manuscript or book,
which gives only a part of the thing intend-
ed to be written or published, can be of no
value, and if printed no relief could be
given, as no damage would be done. That
the parts of a machine, in the process of
construction, if pirated, would give no right
to an injunction by the inventor. If the
manuscript or machine referred to consisted
of a mere fragment, which embodied no
principle and pointed to no design, the pi-
racy of it would afford no ground of relief.
But such is not the character of complain-
ant’s manuscripts. They may not be com-
plete for publication. Some explanatory
notes may be wanting, to assist the reader
in comprehending the system. This in-
formation was communicated by lectures,
and for the purposes of instruction in that
mode, the notes were unnecessary. But the
cards contain the frame work of the system.
The substratum is there, and so exemplified
as to show the principle upon which it is
constructed. That it was valuable, is shown,
from the fact of the cards having been used
by the defendants in teaching the system,
and in publishing them as they have done.

The facts show the piracy beyond all
doubt, and that it was done under circuin-
stances which admit of little or no mitiga-
tion. The cards, as they well knew, had
been, for a number of years, and were then
being used by the complainant to instruct
pupils. They had learned all they knew on
the subject from the complainant. They
probably knew that he intended to publish
his plan. But this would, to some extent,
at least, supersede the necessity of personal
instruction. In disregard of these cousidera-
tions, and of the obligations the defendants
owed to the complainant, the publication was
made.

The court will allow an injunction unless
a satisfactory arrangement shall be made
between the parties.
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CELLULOID MANUF'G CO. v. CELLO-
NITE MANUE'G CO.

(32 Fed. 94)

Circuit Court, D. New Jersey. July 12, 1887.

Motion for preliminary injunction.

Rowland Cox, for the motion., John R.

Bennett, contra.

BRADLEY, J. The Dbill of complaint in
this case states that the complainant was
incorporated under the laws of New York
in 1871, and has ever since that time used
its corporate name in carrying on its busi-
ness of the manufacture and sale of various
compounds of pyroxyline, adapted to dif-
ferent uses and purposes, and that its name
has become of great consequence in the good-
will of its business, its standing, and the
reputation of its goods; that, in order to
designate its said manufactured product. and
to distinguish it from similar compounds
manufactured by others, the complainant,
from the first, adopted and used the word
*celluloid,”” which had never been used be-
fore, except to a limited extent Ly Isaiah
S. and John W. Hyatt, by whom the word
wias coined, and who ywere engaged in the
same manufacture at Albany, New York. and
used the word as a trade-mark; and when
complainant was incorporated the said Hy-
atts entered into its employ, and assigned to
it all their rights relating to the Dbusiness,
cood-will, and trade-mark; and complain-
ant has ever since used the word ‘‘celluloid”
as its trade-mark, by impressing or stamp-
ing it into the surface of the articles made
from the manufactured product, whereby it
has acquired a high reputation as denoting
complainant’s manufacture, and indicating
woods of superior guality, as compared with
like goods sold by other parties under the
names of chrolithion, lignoid, pasbosene, ete.;
that in 1873 complainant caused said word
“celluloid” to be registered as a trade-mark
in the United States patent-office, under the
act in such case made and provided, and
again registered in 1883, under the subse-
qQuent act, The bill then complains that the
detfendant, in order to deprive the complaln-
ant of its business and its rights, and to cre-
ate an unfair competition, since the first day
of January, 1886, has adopted the name of
Cellonlte Manmfacturing Company. with in-
tent that it should be mistaken for com-
plainant's name, and Intends to use It In
the transaction of business similar to that of
the complalnant; that the slwllarlty of names
will embarrass and obstruct the buslness of
the complalnants, cauge confuslon and mis-
take, dlvert complainant’'s custom, reduce
its sales, and decelve the publle; that the
defendant has commenced to erect works on
un extensive geale for the manufacture of a
compound of pyroxyllne, to be put on sale
under the name of “cellonite,” a name purely
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arbitrary, and adopted to enable the defend-
ant to sell the article as complainant’s prod-
uce; that the corporators who formed the
defendant company had previously been en-
saged in the manufacture of pyroxyline com-
pounds under the name of “pasbosene,” “lig-
noid,” ‘‘chrolithion,” etc., but selected the
new name, ‘‘cellonite,” in order to trade upon
the complainant’s reputation, and to sell its
product as the complainant’s, and intends to
stamp its goods with the word ‘cellonite,”
in imitation of the stamp on complainant’s
goods, in order to sell them as complainant’s
manufacture. The Dbill prays an injunction
to prevent the defendant from using the word
“cellonite,” or any imitation of the word
“celluloid.” The allegations of the Dbill are
veritied Ly affidavits and exhibits.

I'he defendant has filed an answer, in which
it denies that the complainant has any right
to the exclusive use of the word ‘celluloid:”
alleges that many companies use it in weil
names, as ‘“Celluloid Brush Company,” - cel-
luloid Collar & Cuff Company,” etc., which
have Dbeen allowed by complainant without
objection. It admits the selection and use of
the word by the complainant. but denies any
exclusive right to the use of it, because it has
become a part of the English language to
designate the substance celluloid, and the
impression of the word ou the articles manu-
factured by complainant merely indicates the
substance of which they are composed. It
denies that the word *‘cellonite” was adopted
for the purpose of imitating the name of
complainant, or the name stamped on the
complainant’s goods. It avers that the word
was adopted as far back as 1883, and has
been continuously used ever since, not to
imitate the word *‘celluloid.” but selected as
better describing the exact nature of the
pyroxyline compound used by the defendant;
the same being a compound of the well-
known substances cellulose and nitre, “cel-
lonite™ being merely a compound derivative
of those two words; that the defendant aban-
doned the use of the words “pashosene,” *“lig-
noid,” ete., because those words gave no In-
formation as to the chemical constituents of
the compounds designated by them. It al-
leges that it has for four years been engaged
in manufacturing and selling goods marked
“Qellonite,”” and until now no attempt has
been made to interfere with it. 1'o show that
the word “celluloid” is a word of conmmon
use, the answer cites varlous patents and
books, (but all subscquent to 1873,) also the
rules of the patent-oftice as to the classes of
inventlong, in which one of the sub-classes
is “Cellnlold.”

The only verltication of the answer s the
oath of J. R. France, an othcer of the com-
pany, who swears that the contents are true.
80 far as they are within hls knowledge; and,
Ro far as stated on Information and bellef,
he believes them to be true.

'he answer virtually admits tbat the cor-
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porators of the defendant had been engaged,
liefore the formation of the defendant com-
pany, in the same manufacture, and had call-
ed their produce, ‘“pasboscne,” “lignoid,” etc.;
and that they adopted the word “cellonite,”
instead of those designated, for the reason,
as the answer says, that it is more expressive
of the constituents, cellutose and nitre. This
is a somewhat singular explanation. The ter-
gination ‘‘ite,” in chemistry, has a technical
application nothing to do with the word
“nitre;” and, notwithstanding the denial of
the answer, (which, however, cannot be re-
carded as veritied by oath,) the inference
strongly presses itself that the name was
adopted on account of its similarity to “cel-
luloicl,” as the complainant charges.

In alleging that the word ‘cellonite” has
been used by the defendant since 1SS3, the ue-
fendant, which was not incorporated until
May, 1886, identifies itself with the previous
association, shown by the affidavits to have
been called the ‘“Merchants’ Manufacturing
Company,” composed of the same corpora-
tors, who abandoned the old name, and as-
sumed the new one, for some purpose or
other. The explanation given for so doing is
not entirely satisfactory. Here are two 1acts
standing side by side: First, the fact that the
Celluloid Manufacturing Company,—an old,
well-established concern,—is doing a large
and prosperous business, with a good-will
resulting from many years of successful ef-
fort, and calls the product of its manufacture
*celluloid,” which has become such a popu-
lar designation that, as the defendant says, it
has become incorporated in the IEnglish lan-
guage; secondly, the fact that the Merchants’
Manufacturing Company, which produces
substantially the same article, and calls it by
cifferent names. ‘“pasbosene,” “‘lignoid,” etc.,
(with what success we are not told,) sudden-
ly changes its name to that of Cellonite Man-
nfacturing Company, and calls its produce
“cellonite.” It will take a great deal of ex-
planation to convince any man of ordinary
business experience that this change ot name
was not adopted for tlie purpose of imitating
that of the old, successful company.

It is the object of the law relating to trade-
marks to prevent one man from unfairly
stealing away another’s business and good-
will. IFair competition in business is legiti-
mate, and promotes the public good; but
an unfair appropriation of another’s business,
by using his name or trade-mark, or an imi-
tation thereof calculated to deceive the pub-
lic, or in any other way, is justly punishable
by damages, and will be enjoined by a court
of equity. The question before me is wheth-
er the law has been violated in the present
case.

First. As to the imitation of the complain-
ant’'s name. The fact that both are corpo-
rate names is of no consequence in this con-
nection. They are the business names by
which the parties are known, and are to he
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dealt with precisely as if they were the names
of private firms or partnerships. The de-
fendant’s name was of its own choosing, and,
if an unlawful imitation of the complain-
ant’s, is subject to the same rules of law as
if it were the name of an unincorporated
firm or company. It is not identical with the
complainant’s name. That would be too
gross an invasion of the complainant’s right.
Similarity, not identity, is the usual recourse
when one party seeks to benefit himself by
the good name of another. What simi.aricy
is suflicient to effect the object has to be
determined in each case by its own circum-
stances. We may say, generally, that a sim-
ilarity which would be likely to deceive or
mislead an ordinary unsuspecting customer is
obnoxious to the law. Judged by this stand-
ard, it seems to me that, considering the na-
ture and circumstances of this case, the name
“Cellonite Manufacturing Company"” is suffi-
ciently similar to that of the “*Celluloid Manu-
facturing Company” to amount to an In-
fringement of the complainant’s trade name.
The distinguishing words in both names are
rather unusual ones, but supposed to have
the same sense. Their general similarity,
added to the identity of the other parts of
the names, makes a whole which is calculat-
ed to mislead.

Secondly. As to the complainant’s alleged
right to the exclusive use of the word ‘cel-
luloid” as a trade-marlk, and the defendant’s
allezed imitation thereof. On this branch
of the case, the defendant strenuously con-
tends that the word ‘“celluloid” is a word
of common use as an appellative, to desig-
nate the substance celluloid, and ¢annot,
therefore, be a trade-mark; and, secondly,
if it is a trade-mark the defendant does not
infringe it by the use of the word *“cellonite.”

As to the first point, it is undoubtedly true,
as a general rule, that a word merely de-
scriptive of the article to which it is ap-
plied cannot be used as a trade-marlk.
Everybody has a right to use the common
appellatives of the language, and to ap-
ply them to the things denoted by them.
A dealer in flour cannot adopt the word
“flour” as his trade-mark, and prevent oth-
ers from applying it to their packages of
flour. I am satistfied from the evidence ad-
duced before me that the word *celluloid”
has become the maest commonly used name
of the substance which both parties manu-
facture, and, if the rule referred to were of
universal application, the position of the de-
fendant would be unassailable. But the spe-
cial case before me is this: The complain-
ant’s assignors, the Hyatts, coined and
adopted the word when it was unknown, and
made it their trade-mark, and the complain-
ant is assignee of all the rights of the Hy-
atts. When the word was coined and adopt-
ed, it was clearly a good trade-mark. The
question is whether the subsequent use of 1t
by the public, as a common appellative of
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the substance manufactured, can take away
the complainant’s right. It seems to me
that it cannot.

As a common appellative, the public has a
right to use the word for all purposes of
designating the article or produect, except
one,—it cannot use it as a trade-mark, or in
the way that a trade-mark is used, by apply-
ing it to and stamping it upon the articles.
The complainant alone can do this, and any
other person doing it will infringe the com-
plainant’'s right. Perhaps the defendant
would have a right to advertise that it man-
ufactures celluloid. But this use of the
word is very different from using it as a
trade-mark stamped upon its goods. It is
the latter use which the complainant claims
to have an exclusive right in; and, if it has
such right, (wwhich it seems to me it has,)
then such a use by the defendant of the
word ‘*‘celluloid” itself, or of any colorable
imitation of it, would be an invasion of the
complainant’s right. As a trade-mark it in-
dicates that the article Dbearing it is the
product of the complainant’s manufacture.
If another party uses it in that way, it in-
dicates a falsehood, and is a fraud on the
public. and an mjury to the compliainant.
The essence of the law of trade-marks is
that one man has no right to palm oft, as
the goods or manufacture of another, those
that are not his. This is done by using that
other's trade-mark, or adopting any other
means or device to create the impression
that goods exhibited for sale are the product
of that other person’s manufacture when
they are not so.

The subject is well illustrated by the case
of Mc.Andrew v. Isassett, 4 De Gex, J. & S.
3S0. The plaintifts produced & new article
of liquorice, and stamped the sticks with the
word *Anatolia,” some of the juice from
which they were made being brought from
Anatolia, in Turlkey. The article becoming
very popular, the defendants stamped their
liquorice sticks with the same word. Being
sued for violation of plaintifl's’ {rade-mark,
one of their defenses was that no person has
a right to adopt as a trade-mark a common
word, like the name of a country where the
article is produced. I.ord Chancellor \West-
bury said: ‘“I'hat argument {s merely the
repetition of the fallacy which I have fre-
quently had occasion to expose. Property
in the word, for all purposes, cannot exist;
but property in that word, as applled by way
of stamp upon a partlecular vendible, as a
stick of liguorice, does exist the moment the
article goes into the market so stamped, and
there obtalng acceptance and reputation,
whereby the stamp gets currency as an in-
dicatlon of superfor quallty, or of some other
circumstance whieh renders the artlele so
stumped acceptable to the publle) Page
KN

Another case throwlng light on the sub-
Ject is that of Singer Machlne Manuf'g Co.
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v. Wilson, 3 App. Cas. 376. There the de-
fendant, a manufacturer and vendor of sew-
ing-machines, inserted in his price-list,among
other articles for sale, the “Singer Sewing-
Machine,” and sold machines by that nawme,
but having his own trade-mark upon them.
The plaintiff sued him on the ground that
by a Singer sewing-machine was understood
in the community a sewing-machine made
by Singer, the inventor, or by the plain-
tiff, his assignee and successor in Dbusiness.
The plaintiff contended, therefore, that the
advertisement was a fraud on the public,
and an invasion of its exclusive right to
the name *‘Singer.” The defendant contend-
ed that the terms *‘Singer Sewing-Machine™
meant a particular kind of machine, (which
he described,) irrespective of who manufac-
tured it; that the wo»d “‘Singer” had come
to be descriptive in its character, and would
not have the effect attributed to it Ly the
plaintiff. The judges who delivered opin-
ions in the case, held that if the use of the
name “Singer” gave the public to under-
stand that the defendant sold machines
made Dby the plaintiff, it was a wrong done
to the plaintiff; Dbut that if the name had
come into common use as a name of a par-
ticular kind of machine, irrespective of the
malker, the defendant had a right to use it
in his advertisenments in that sense, using
his own trade-mark on the article ilself;
and it was held by all the judges that it
was a matter to be determined by evidence
whether the use of the name in the adver-
tisement had the one effect or the other.

This, it will be observed. was a case of
advertising, and not of imitating a trade-
mark. Still, if it had the same effect, it
was held to be equally culpable. The case
does not decide that, if the word “Singer”
had Deen the plaintiff’s trade-mark, any
change in its use would have atfected such
trade-mark, but does decide that an exten-
sion of its use might render the word harmn-
less in an advertisement.

I'he defendant's counsel in the present
case placed great reliance on the decision in
Cloth Co. v. Cloth Co., 11 H. L. Cas. 523.
After carefully reading that case, I do not
see that it necessarily governs the present.
No question was made as to the names of
the companies. ’‘I'he trade-mark there was a
Jarge circular label stamped upon the cloth,
containlng, withln its circumference, the
name of the former company which carried
on the manufacture, and the places where it
had been carrled on, thus: “Crockett Inter-
national Leather Cloth Company, Newark, N.
J.. U. S. A.; West Ham, Iissex, England."
Within the clrcle were, first, the figure of an
eagle, dlsplayed, under the word *“IExcelslor,"

and then certaln announcements In large
type, as follows: “Crockett & Co. Tannei

Leather Cloth; patented Jan'y 24, °58. JI. R.
& (. PP, Crockett, Manufacturers,” ‘T'he court
held this label to be partly tradeanarvk and
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partly advertisement; and, as the cloth was
not patented, and J. R. & C. P. Crockett were
not the manufacturers, the court was inclined
to agree with the lord chancellor that these
statements invalidated the label as a trade-
mark; but Lords Cranworth and Kingsdown
preferred to place their decision against the
plaintiff on the ground that the defendants’
label did not infringe it. They pointed out
d'dferences in figure, and showed that the an-
nouncements were different; and the defend-
ants’ announcement Dbeing ‘“Leather -cloth,
manufactured by their manager, late with J.
R. & C. P. Crockett & Co.” without any ref-
erence to a patent, Lord Kingsdown said:
“The leather cloth, of which the manufacture
was first invented or introduced into the
country by the Crocketts, was not the subject
of any patent. The defendants had the
right to manufacture the same article, and to
represent it as the same with the article
manutactured by the Crocketts; and, if the
article had acquired in the market the name
of Croclketts’ leather cloth, not as expressing
the maker of the particular specimen, but as
deseribing the nature of the article by whom-
soever made, they had a right in that sense
to manufacture Crocketts’ leather cloth, and
to sell it by that name. On the other hand,
they had no right, directly or indirectly, to
represent that .the article which they sold
was ' manufactured by the Croclketts or by
any person to whom the Croclketts had as-
signed their business or their rights. They
had no right to do this, either by positive
statement, or by adopting the trade-mark of
Crockett & Co., or of the plaintiffs to whom
the Crocketts had assigned it, or by using a
trade-mark so nearly resembling that of the
plaintiff as to be calculated to mislead incau-
tious purchasers.”

It seems to me that the true doctrine could
not be more happily expressed than is here
done by Lord Kingsdown. There is nothing
in the case, nor in the opinions of any of the
judges, adverse to the claim of the complain-
ant.

There is a case in the New York Reports
(Selchow v. Baker, 93 N. Y. 59) which comes
very near to that now under consideration.
That was the case of ‘sliced animals,” and
other ‘‘sliced’” objects, being a term used by
the plaintiff as a trade-mark to designate cer-
{ain puzzles manufactured and sold by them,
in which pictures of animals, etc., on card-
board, were sliced up in pieces, and the puz-
zle was to put the pieces together and make
the animal. The label “Sliced Animals,”
etc., was used by the plaintiffs on all boxes
of these goods sold by them. The defend-
ants infringed, and the question was wheth-
er this kind of designation could avail as a
trade-mark. Judge Rapallo, in delivering the
opinion of the court, after reviewing many
cases on the subject, concludes as follows:
“Our conclusion is that where a manufac-
turer has invented a- new name, consisting
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either of a new word or a word or words in
common use, which he has applied for the
first time to his own manufacture, or to an
article manufactured by him, to distinguish
it from those manufactured and sold by oth-
ers, and the name thus adopted is not generic
or descriptive of the article, its qualities, in-
gredients, or characteristics, but is arbitrary
or fanciful, and is not used merely to denote
grade or quality, he is entitled to be protect-
ed in the use of that name, notwithstanding
that it has become so generally known that
it has been adopted by the public as the ordi-
nary appellation of the article.”

This case is so directly in point that it
seems unnecessary to look further. 1 think
it perfeectly clear, as matter of law, that the
complainant is entitled to the exclusive use
of the word ‘“‘celluloid” as a trade-mark.

The only question remaining to be consid-
ered, therefore, is whether the defendant, by
the use of the word ‘cellonite,” as a trade-
mark, or impression upon its goods as a
trade-marlk, does -or will infringe the trade-
mark of the complainant. Is the word *cel-
lonite” sufficiently like the word ‘‘celluloid.”
when stamped upon the manufactured arti-
cles, to deceive incautious purchasers, and to
lead them to suppose that they are purchas-
ing the products of the same manufacturers as
when they purchased articles marked ‘‘cellu-
loid?* I ihink this question must be answered
in the affirmative. I think that, under the cir-
cumstances of the case, the word ‘‘cellonite” is
sutliciently like the word ‘celluloid” to pro-
duce the mischief which is within the prov-
ince of the law. I say, under the circumstan-
ces of the case. By that I mean the previ-
ous nomenclature applied to the articles as
manufactured by different persons. The com-
plainant has always stamped its goods with
the word “celluloid.” Other manufacturers
have called the product as manufactured
by them by names quite unlike this, as “pas-
bosene,” “lignoid,” ‘‘chrolithion,” ete.; so that
a wide difference in designation and mark-
ing bhas existed between the complainant's
coods and those of all others. The adoption
now of a word and mark so nearly like the
complainant’s as ‘‘cellonite’” cannot fail, it
seems to me, to mislead ordinary purchasers,
and to deceive the public.

The defendant, however, sets up two
grounds of defense against the application
for an injunction outside of the merits of the
case: Ifirst, that the complainant has acqui-
esced in the use of the word ‘“celluloid’ in the
names of a great number of other companies,
several of which are enumerated in the an-
swer, such as the *‘Celluloid Brush Com-
pany,” the ‘*Celluloid Collar & Cuff Com-
pany,” and the like; and, by such acquies-
cence, has lost any right to complain of such
use by other companies. But it is obvious
that such special names, indicating confine-
ment to a particular branch of the trade, are
wlholly unlike the complainant’'s general
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name of *“Celluloid Manufacturing Company.
Besides this, it is altogether probable, as we
gather from one of the affidavits, that these
branch companies are mostly licensees of the
complainant, and very properly use the word
“celluloid” in their names. We think that
this defense cannot justly prevail.

The other is of somewhat the same charac-

ter,—supposed laches and acquiescence on |

the part of the complainant, in allowing the
defendants themselves, for three or four
vears prior to the suit, to use the word *“cel-
lonite,” stamped on their articles of manu-
facture, and in their business name. How
the defendant could have done this before its
own existence is ditficult to understand. But,
suppose it is meant that it was done Ly the
corporators and predecessors of the defend-
ant, there is no proof that it ever came to
the knowledge of the complainant; and the
fact that the previous name used under the
former corporate organization was that of the
“Merchants’ Manufacturing Company’’ is suf-
ficient to afford the complainant prima facie
ground of excuse for not having learned of
the alleged use of the word ‘“cellonite,” if it
ever was used.
of these defenses can avail the defendant.
My conclusion is that the cemplainant, as
the case now stands, is, in strictness, entitled
to an injunction to restrain the detendant
from using the name ‘“Cellonite Manufactur-
ing Company,” or any other name substan-
tially like that of the complainant; and from
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| subject for

I do not think that either |

PRELIMINARY CONSIDERATIONS.

using the word ‘“cellonite” as a trade-mark
or otherwise, upon the goods which it may
manufacture or sell, or any other word sub-
stantially similar to the word *‘celluloid,” the
trade-mark of the complainant.

But my great reluctance to grant a pre-
liminary injunction for suppressing the use
of a Dbusiness name, or of a trade-mark, in
any case in which the matter in issue is a
fair discussion, and admits of
some doubt in the consideration of its facts,
induces me to withhold the order for the
present, on condition that the defendant will
agree to be ready to submit the cause for
final hearing at the next stated term of the
court, which commences on the fourth Tues-
day of September. It is possible that addi-
tional -evidence, or a fuller verification of the
allegations of the answer, may so modify the
facts of the case presented for consideration
as to lead to a change of views on the ques-
tion of infringemnent, or of excuse therefor.
At all events, it will be more satisfactory not
to render judgment in the case until the de-
fendant has bLeen fully heard, and when it
would have a right of immediate appeal.
Should the defendant not be ready for a hear-
ing at the time indicated, the present motion
may be renewed twithout additional argwnent,
or the complainant may take such other course
as it shall be advised.

At the September term no further evidence

was offered, and an order for injunction was
granted without opposition.
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MITCHELL v. GiLE.
(12 N. H. 390.)

Superior Court of New Hampshire.
ough. Dec. Term, 1841.

Assumpsit by one Mitchell against one Gile,
one of the charges being for ten cords of
wood sold and delivered. It appeared on the
trial that plaintiff had on his land a lot of
segsoned wood, of which defendant wished to
borrow a portion in order to complete a boat
load. Plaintiff gave him permission to take
whait he wanted for the purpose, and, as de-
fendant proposed to cut some wood from his
land near plaintiff's it was agreed that the lat-
ter should have of it as much as defendant
might take of plaintiff's wood. Defendant ac-
cordingly took ten cords of plaintiff's wood,
and plaintift afterwards demanded a like
quantity of defendant, which, however, the
latter neglected to deliver. Defendant object-
ed that this evidence did not support the dec-
laration, and that plaintiff should have declar-
ed on the original contract.

Bowman & Porter, for plaintiff. S. D. Bell,
for defendant.

Hillsbor-

(2]

tried before Mr. Justice Buller, where the dec-
laration was for goods sold and delivered, and
the contract proved was, that the goods should
be paid for partly in money and partly in but-
tons. the plaintiff was nonsuited, for not de-
claring on the special agreement. Harris v.
IFowle, cited in the case of Barbe v. Parker,
1 H. Bl 287. There is also an old case on
this point in Palmer’s Reports, 364, Brigs’
Case, where one in possession of land prom-
ised to malke a lease of it, and took a tine for
the lease, after which, and before the lease
was made, lie was evicted from the land. It
was held that debt did not lie to recover the
money paid for the fine; and the principle of
the decision seems to have been, that the con-
tract to malke the lease being still subsisting,
the plaintiff should have sued upon that con-
tract. And the authorities are nearly uniform,
that where goods are delivered on a special
agreement, a mere failure to perform, by the

| defendant, does not rescind the agrecinent;
. but it is still executory and subsisting, and

| the remedy is by an action upon it.

i 13 Johns. 94;

GILCHRIST, J. There is a class of cases |

where it is unnecessary to declare upon the

special contract which the parties may have |

made. Where one 15al'ty agrees to do a cer-
tain thing, and the other party agrees to pay
a sum of money, and the thing or duty is per-
formed. but the other party refuses to pay the
money, an action lies for the money, because
a debt has accrued, and nothing remains to be
doune but to pay it. 'I'here seems to be no rea-
son in such a case why a general count should
not be sufticient for the recovery of the money

due. The plaintiff’s claim does not then sound |

in damages, but is for a definite sum. Such
is the principle recognized in Bank of Colum-

bia v. Patterson's Adm'r, 7 Cranch, 303; Wil- |

liams v. Sherman, 7 Wend. 109; Jewell v.
Schiroeppel, 4 Cow. 564; Felton v. Dickinson,
10 Mass. 287;

420, and in the cases generally, whenever the |

point is adverted to.

There is another class of cases, where the
only remedy for the plaintiff is by an action
on the special agreement, because it still re-
mains open and unrescinded. In general,
where goods are sold to be paid for wholly or

in part by other goods, or by the defendant's |

labor, or otherwise than in money, the action
must be on the agreement, and for a breach

of it, and not for goods sold and delivered. |

And this is especially the case unless there be
a sum of money due the paintiff on the con-
tract, and that part of it which is for some-
thing else than money has been performed by
the defendant, so that there is nothing to be
done which can be the subject of future liti-
gation. In such case perhaps the plaintiff
may declare that the defendant was indebted
to him in a sum of money for goods sold and
delivered to him in exchange. But in a case
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aymond
v. Bearnard, 12 Johns. 274; Jennings v. Camp,
Clark v. Smith, 14 Johns. 326:
obertson v. Lynch, 18 Johns. 451; Dubois
v. Canal Co., 4 Wend. 289; Talver v. West,

Holt, 178. And in Weston v. Downes, 1
Doug. 23, the court expressly lheld, that if a

contract be rescinded, an action for money had
and received will lie for money paid under it;
but if the contract be broken, this action will
not lie, but an action for a breach of the con-
tract must be brought. This principle is tully
recognized in Towers v. Barrett, 1 Term It.
133, and in Davis v. Street, 1 Car. & I’. 1S,
Opposed to the general current both of the
English and American authorities on this point,
are the intimations and the reasoning of Mu.
Justice Cowen, in the case of Clark v. I“air-
field, 22 Wend. 522. Me expresses the opin-
ion that the cases will justify the position,
that though the compensation for the goods,

! or other thing advanced, is to be rendered in
Sheldon v. Cox, 3 Barn. & C. |

services, or some other specific thing, if the
party promising to render be in default, in-
debitatus assumpsit will lie for the price of the
thing advanced. Ie admits that this position
goes beyond any direct adjudication in Ing-
land, although he thinks it may be maintained
by the principle of many cases there, and that
it is just that in such a case a general count
should be maintained. He cites, with appro-
bation, the case of Way v. Wakefield, 7 Vt.
223, 228, where Mr. Justice Collamer says,
that “whenever there are goods sold, work
done, or money passed, whatever stipulations
may have beén made about the price, or mode,
or time of payment, if the terms have trans-
pired so that money has become due, the gen-
eral count may be maintained.” The action
was for harness sold, to be paid for in lum-
berr at a specified time. There being a de-
fault in payment, the court allowed the gen-
eral count for harness sold. Mr. Justice Cow-
en admits that ‘‘the learned judge certainly
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did not cite any direct authority for thus ap-
plying the rule,” and we are not aware that
any authority exists for such an application
of it. To the rule. as above stated, there
may, perhaps, be no objection. The question
in cases of such a character always is, wheth-
er the money has become due; and if no more
be meant than that a general count will lie,
where a contract has been performed, and has
resulted in an obligation to pay money, then
we assent to the correctness of the position.

Of the propriety of the application of the rule !

to the facts in the case of Way v. Waketield,
we may be permitted, respectfully, to express
a doubt. It is true that a general count may
sometimes be maintained, where the goods
were to be paid for by other goods. Of this
character is the case of Iforsyth v. Jervis, 1
Starkie, 437. The plaintiff sold the defendant
2 gun for forty-five guineas, and agreed to
take of the defendant a gun, in part payment,
at the price of thirty guineas. Lord Illen-
borough beldd that as here was a sale of goods,
to be paid for in part by other goods at a
stipulated price, upon the refusal of the pur-
chaser to pay for them in that mode, a con-
tract resulted to pay for them in money, and
that the forty-five guineas might be recovered
under a count for goods sold. 'This case has
every characteristic of a sale. The plaintiff
sold the gun for a specified price; the defend-
ant agreed to give, in part payment. another
wun for a stipulated price, and was bound ei-
ther to deliver the gun or pay its price. As he
refused to deliver the gun, a decision that he
was indebted to the plaintitY for its price ac-
cords with the general tone of the authorities.
In relation to the case of Clark v. Ifairchild, it
Is also to be remarked. that in the subsequent
case of Ladue v. Seymour, 24 Wend. 62, Mr.
Jnstice. Bronson says., that where there is a
subsisting special cantract between the par-
ties in relation to the thing done. all the cuases
agree that the contract must control, and that
the remedy is, in general, npon that, and not
upon the common counts in assumpsit.

Jut apart from authority, and from technic-
al reasonlng depending upon authority for
much of its force, it 18 proper that the form
of the remedy should be adapted to the actnal
gtate of facts. In no other mode of declarving
can the proper rule of damages be applied,
where there has heen a breach of a special
contract. If goods are sold and dellvered, the
price, or value, at the thue of the transaction,
[g the measure of damages, unless there he
something showing a different intention hy
the partles.  The plalntil is entitled to the
value of the goods he has parted with, at the
tlme, and to nothlng more; nor can the de-
fendant be compelled to pay more than the
value at the tlme he received them. Both par-
thes act with reférence 1o the value at the time
of the transactlon.  But where & party agrees,
but neglects to dellver goods at a specified
time, the damages for the unon-fulflliment of
such an agreement are to be ealculated nccord-
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ing to their value at the time they should
have been delivered. If the articles have fall-
en in price, the defendant will be entitled to
the benefit of such a change in the market; if
they had risen, the inerease in value will be-
long to the plaintiff. There is, therefore, a
substantial reason why the rights of both par-
ties can be better secured, by declaring spe-
cially upon a breach for the non-fulfilment of
a contract to deliver goods, than by declaring
upon the general count: and this reason prob-
ably has had its effect in causing the forms of
the remedy to be kept distinet. ILeigh v.
Paterson, 8 Taunt. 540; Gainsford v. Carroll,
2 Barn. & C. 624; Shaw v. Nudd, S Pick. 9.

If, where goods are sold to be paid for oth-
erwise than in money, and the vendee neglects
to perform, an action must be brought on the
special agreement, there is a still stronger rea-
son for adopting the same form of the rem-
edy swhere the goods are not sold, but ex-
changed. In the former case, the goods are
at least sold; and so far the evidence sup-
ports the declaration. DBut the latter case has
no feature in common with a contract, neces-
sary to support a count for goods sold and
delivered. Now the transaction between those
parties was, properly speaking, an agreement
for an exchange of goods, and not for a sale.
Blackstone says (2 Comm. 446), “If it be a
commutation of goods for goods, it is more
properly an exchange; if it be a transferring
of goods for money, it is called a sale.” Ilere
the defendant agreed to deliver to the plaintift
as much wood as he received of him. T'his
agreement the defendant failed to perforin.
There is, then, a breach of the special agree-
ment, and there is nothing else. The injury
sustained by thie plaintift is to be compensated
by a recovery of damages for the breach.
There is nothing in the case that shows a sale
of the wood hy either party to the other; nor
can the transaction be counsidered a sale, with-
out a disregard of all the authorities which
distinguish actions sounding in damages for a
breach of contracts, from actions to recover a
detinite st as the purchase money for Zoods
sold.

Nor is the case altered by the fact that no
suiit could be maintained without a demand.
‘I'he wood was to be delivered to the plaintiff
at such time as he should deslre .it. The
plaintiff would have a right to the perform-
ance of the agreement whenever he should no-
tify the defendant that he desired the wood.
T'here could be no breach of the agreement by
the defendant until after this notlce; and a ve-
fugal to deliver was a breach, for which an
action is malntainable,  That a demand, in a
given cage, I8 necessary before a snit can he
malntained on a speclal contract, by no means
proves that the demand alters the form of the
remedy to which the plalntiff 18 entitled. 1t
mlght a8 well be sald, that because an action
on a special contract could not he malntained
until a given period had elapsed, therefore the
apse of time altered the form of the remedy.
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Undoubtedly, a demand and refusal may, in | The opinion of the court is, that the plain-
some cases, have this effect, but the result {iff has misconceived his remedy, and that this

does not necessarily follow because the de- @ action cannot be maintained.
wand must be made. Plaintiff nonsuit.
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MALLORY v. WILLIS.
(4 N. Y. 76.)
Court of Appeals of New York. 1850.

Replevin for seventy-five barrels of flour.
The plaintiffs had contracted with the de-
fendant, Christopher Willis, to deliver at the
Hopeton Milis a quantity of good merchant-
able wheat to be manufactured into flour on
the following terms: For every four bushels
and fifteen pounds of wheat, Christopher Wil-
lis was to deliver one hundred and ninety-
six pounds of superfine flour. packed in bar-
rels to be furnished by the plaintiffs. Said
Willis was to guarantee the inspection of the
flour, and if scratched, to pay all losses sus-
tained thereby. The plaintitts were to have
all the offals, or feed, etc.; the said Willis
to store the same until sold. The plaintiffs
were to pay sixteen cents for each barrel so
manufactured, and if they made one shilling
net protit on every barrel, they were to pay
said Willis two cents per barrel extra.

The plaintiffs delivered thirty-two thou-
sand five hundred and eighty-six bushels and
four pounds of wheat at the Hopeton Mills,
and received seven thousand six hnndred
and sixty-seven barrels and one hundred
aud fifty-six pounds of flour, pursuant to the
agrcement. They brought this action of re-
plevin against Christopher Willis and Charles
P. Willis, to recover the surplus of seventy-
five barrels still due under the contract. The
defendant insisted that the title to the wheat
passed to Willis by force of the delivery un-
der the contract, and that. therefore, the
plaintiffs could not recover the flour manu-

. factured from the same wheat. Judgment
wias rendered in favor of the plaintiffs Ly
Pratt, J., and aflirmed by the general term.
The defendants brought this appeal.

J. S. Glover, for appellants. S. I. Wells,

for respondents,

HURLBUT, J. If the contract was one of
bailment, and it by a proper constrnction of

It the defendants were entitled to the surplus |

flour, I think the burden would have rested
on them of showlng that the article in ques.
tion was such surplus, after the plainti(fs
had established that it was the produce of
thelr wheat; so that taking the most favor-
able view for the defendants, there was no
error In point of law In this branch of the
decislon at the circult, which would entitle
them to except, nnd the only question for our
declsion I8, whether the contract and the de-
livery under it amounted to a sale or a hall-
ment of the wheat?

‘I'he defendants refer us to that part of the
contract which binds them to deliver a bar.
rel of superfine flour and to guarantee its in-
s&pecetlon, for every four and oue-fourth bush-
els of wheat, which it is allegedd, if the plaln-
tiffs’ construction 8 to prevail, 18 not only
an unreasonable and hard contract for the
defendants, but I8 altogether inconsistent
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with the notion of a bailment; for it is ask-
ed, if it were not a sale, why should the de-
fendants guarantee that the flour should bear
inspection, or why should they agree for a
certain quantity of wheat to deliver a bar.
rel of flour? It may be remarked in answer
to this, that the defendants Dbeing experi-
enced millers must be deemed to have cou-
tracted with a knowledge of the quantity
of wheat required to yield a barrel of flour;
and as the plaintiffs were oblized by the con-
tract to deliver good merchantable wheat,
it seems but reasonable that the defendants
should have been required so to manufacture
it, as that the flour would bear inspection;
that these provisions must be viewed in the
connection in which they stand. and receive
a coustruction which shall make them har-
monize with the whole expression of the
contract between the parties: and that tak-
ing the whole agreement into view, they
seemn to have been inserted at the suzges-
tion of the plaintiffs, for the puipose. in
part, at least. of causing a skilltul and pru-
dent manufacture of the wheat into tlour;
and even if they were employed to detine
the quantity of flour to Dbe returned. they
would not overbear the other provisions of
the agreement, which import very clearly au
understanding between the parties that the
identical wheat which was delivered by the
plaintiffs should be manutactured into flour
for their benetit; that they were to pay for
the work a stipulated price in money, and
to receive the manufactured article, together
with the offals or feed, which should come
from the wheat. The language of the agree-
ment will hardly bear a different construc-
tion. The plaintiffs by its terms were to de-
liver wheat to be mauufactnred into tlour,
which Willis agreed to do—i. e., ho agreed to
manufacture the wheat so to be delivered
into flour. But this provision would be en-
tirely out of place in an exchange ol wheat
for tlour. The plaintiffs were to furnish the
barrels in which it was to be packed: thus
providing every material for the completion
of the work., and leaving nothing for Willis
to do but to perform the proper labor of a
manufacturer. The plaintiffs were moreover
to have all the offals or feed, ete.; not such
a quantity of offals as would proceed from
like quantity of other wlheat, but the offais
or feed—i. e, such as should come of griud-
Ing the very wheat delivered to the miller,
who was also to store the feed until the
plaintitfs could sell {t. And In case Willis
performed on his part, f. e., in case he man-
ufactured the wheat so delivered into flour,
with the requisite skili and prudence, the
plaintitrs were to pay him at the rate of six-
teen cents, or fn a certain contingency elght.
een cents per barrel, as a compensation for
the labor of manufacture. Proper effect can.
not be given to these provisions of the agree-
ment, without treating it a8 a contract hy the
defendants to manufacture the plaintiffs’®
wheat into flour, to deliver to them the spe-
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cific proceeds, at least to the extent mention- |

ed in the contract, and to receive in satisfac-
tion for the work the stipulated price per
barrel. Contracts of this sort, which have
received a different construction, will be
found to, have ditfered very materially from
the present in their terms. as will be seen by
a brief reference to the leading cases.

In Buffum v. Merry, 3 Masou, 478, Fedl.
Cas. No. 2,112, the plaintiff owned two thou-
sand nine hundred pounds of cotton yarn,
and agreed tc let one Hutchinson take it at
the price of sixty-five cents per pound, and
he was to pay the plaintiff the amount in
plaids, at fifteen cents per yard. H. was to
use the plaintiff’s yarn in making the warp
of the plaids, and to use for filling other yarn
of as good a quality. Under this contract
the yarn was delivered to II., who failed
without having manufactured it into plaids,
and assigned it with other property for the
benefit of his creditors. The question was
whether the property in the yarn passed to
H. by the delivery; and Story, J., said that
it did; holding that it was not a contract
whereby the specific yarn was to be manu-
factured into cloth, wholly for the plaintiff's
account and at his expense. and nothing but
his yarn was to be used for the purpose.
That in such a case the property might not
have changed; but here the cloth was to
be made of other yarn as well as the plain-
tiff’s. The whole cloth when made was not
to be delivered to him, but so much only as
at fifteen cents per yard would pay for the
plaintiff’s yarn at sixty-five cents per pound.
That this was a sale of the yarn at a speci-
fied price, to be paid for in plaids at a speci.
tied price. See, also, Story, Bailin. § 283;
Jones, Bailm. p. 102.

In Ewing v. French, 1 Blackf. 353, the
plaintiff delivered a quantity of wheat to the
defendants, at their mill, to be exchanged
for flour. The wheat was thrown by the de-
fendants into their common stocls, and the
mill was subsequently destroyed by fire. The
court held this to be a contract of exchange,
or a sale of the wheat to be paid for in flour;
that from the moment the defendants receiv-
ed the wheat they became liable for the
flour; that the wheat itself was not to be
returned, nor the identical flour manufac-
tured from it. And this was very well, for
the contract was, by its express terms, one
of exchange.

In Smith v. Clark, 21 Wend. 83, one Hub-
bard owned a flouring-mill, and the plaintiffa
agreed with him to deliver wheat at his mill,
and he agreed that for four bushels and fitty-
five pounds of wheat which should be receiv-
ed, he would deliver the plaintiffs one barrel
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of superfine flowr, warranted to bear inspec-
tion. Here was nothing which imported a
delivery of wheat for the purpose of being
manufactured, nor any agreement to malke it
into flomrr and to receive a compensation for
so doing, at a certain price per barrel. and
it is obvious that Hubbard might have deliv-
ered any flour of the quality stipulated for,
in satisfaction of the contract. Hence it was
held that the delivery of the wheat under
this agreement amounted to an exchange ot
the wheat for flour, and that Hubbard on re-
ceiving the wheat became indebted to the
plaintiffs.

In Norton v. Woodruff, NSRS 153 8 the
defendant agreed to ‘‘take” wheat and to
‘“‘give” them one barrel of superfine flour for
evelry four bushels and thirty-six pounds of
wheat; but here also there was the absence
of a delivery for the purpose of being manu-
factured; no compensation was agreed to be
civen to the miller for his worlk, there was
nothing about offals, and nothing about the
wheat owner's furnishing barrels in which
to pack the flour. On the contrary, the mil-
ler in this case was to furnish the barrels.
This court gave proper effect to the languagc
of this contract by holding, that the miller,
by agreeing to take wheat and give flour in
return, had bargained for an exchange of
wheat for tiour; that any flour of the cuality
described in the contract would have an-
swered its requirements, and that the prop-
erty of the wheat passed upon its cdelivery.

But in the case under review. Willis con-
tracted to manufacture the wheat delivered,
and to receive compensation for his labor.
The flour, by which was intended the prod-
uce of the manufacture, was to be delivered
to the plaintiffs in their own barrels. and the
offals were to be kept in store as their prop-
erty. These features give a character to this
contract so materially different from that
which is borne by the agreements whicl have
received a judicial construction in the cases
referred to, that with the fullest concurrence
in the justice of those decisions, it may be
held that the defendants were bailees and
not purchasers of the plaintiffs’ wheat, and
bound to restore its proceeds to them. I am,
therefore, of opinion that the judgment o!
the supreme court ought to be affirmed.

9

JEWETT. T, also delivered an opinion in
favor of affirming the judgment.

RUGGLES, GARDINER., PRATT,
TAYLOR, JJ., concurred.

and

BRONSON, C. J, and HARRIS, J., dis-
sented.
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HARKNESS v. RUSSELL & CO.
(7 Sup. Ct. 51, 118 U. 8. 663.)

Supreme Court of the United States.
18806.

Appeal from the supreme court of the ter-
ritory of Utah.

The facts fully appear in the following
statement by Mr. Justice BRADLEY:

This was an appeal from the supreme
court of Utah. The action was brought in
the district court for Weber county, to re-
cover the value of two steam-engines and
boilers, and a portable saw-mill connected
with each engine. A jury being waived, the
court found the facts, and rendered judg-
ment for the plaintiff, Russell & Co. The
plaintiff is an @hio corporation, and by its
agent in Idaho, on the second of October,
1882, agreed with a partnership firm by the
name of Phelan & IFerguson, residents of
Idaho, to sell to them the said engines, boil-
ers, and saw-mills for the price of $4.9S88,
nearly all of which was secured by certain
promissory notes, which severally contained
the terms of the agreement between the par-
ties. One of the notes (the others being in
the same form) was as follows, to-wit:
“Salt Lake City, October 2, 1S82. On or be-
fore the first day of May, 1SS3, for value re-
ceived in one sixteen-horse portable engine,
No. 1,026, and one portable saw-mill, No.
128, all complete. bought of L. B. Mattison,
agent of RRussell & Co., we, or either of us,
promise to pay to the order of Russell &
Co., Massillon, Ohio, $300, payable at Wells,
Fargo & Co.’s bank, Salt Lake City, Utah
Territory, with ten per cent. interest per an-
num from October 1, 1882, until paid, aud
reasonable attorney’s fees, or any costs that
may be paid or incurred In any action or pro-
ceeding instituted for the collection of this
note or enforcement of this covenant. The
express condition of this transaction is such
that the uue, ownership, or possession of
said engine and saw-mill does not pass from
the said Russell & Co. nntil this note and in-
terest shall have been pald In full, and the
sald Russell & Co. or his agent has full pow-
er to declare this note due, and take posses-
slon of sald engine and saw-mill when they
may deem themselves Ingecure even before
the inaturity of this note; and it Is further
agreed by the makers hereof that If said
note Is not pald at maturity, that the interest
shall be two per cent. per month from ma-
turity hereof till pald, both hefore and after
Judgment, If any should be rendeved. In
case satd saw-mill and englne shall be taken
baeck, Russell & Co. may sell the same at
publie or private sale without notlee, or they
may, wilthont gale, indorge the true value of
the property on this note, and we agree to
pay on the note any balance due thereon,
after such indorsement, as damages and
rental for anld machinery. As to thla debt
we walve the right to exempt, or clalin as
exempt, any property, real or personal, we
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now own, or may hereafter acquire, by vir-
tue of any homestead or exemption law,
state or federal, now in force, or that here-
after may be enacted. P. O., Oxford, Oneida
County, Idaho territory. $300. Phelan &
Ferguson.” Some of the notes were given
for the price of one of the engines with its
accompanying boiler and miil, and the others
for the price of the other. Some of the notes
were paid; and the present suit was brought
on those that were not paid. The property
was delivered to Phelan & Ferguson on the
execution of the notes, and subsequently
they sold it to the defendant Harkness, in
part payment of a debt due from them to
bim and one Langsdorf. The defendant, at
the time of the sale to him, knew that the
purchase price of the property had not been
paid to the plaintiff, and that the plaintiff
claimed title thereto until such payment was
made. The unpaid notes given for each en-
gine and mill exceeded in amount the value
of such engine and mill when the action was
commenced.

The territory of Idaho has a law relatling
to chattel mortgages [act of January 12,
18735], requiring that every such mortgage
shall set out certain particulars as to par-
ties, time, amount, ¢tc., with an affidavit at-
tached that it is bona fide, and made with-
out any design to defraud and delay cred-
itors; and requiring the mortgage and afh-
davit to be recorded in the county where the
mortgagor lives, and in that where the prop-
erty is located; and it is declared that no
chattel mortgage shall be valid (except as
between the parties thereto) without com-
pliance with these requisites, unless the
mortgagee shall have actual possession of
the property mortgaged. In the present case
no atlidavit was attached to the notes, nor
were they recorded.

The court found that it was the intention
of I’helan & Ferguson and of Russell &
Co. that the title to the said property should
not pass from Russell & Co. until all the
notes were paid. Upon these facts the court
found, as conclusions of law, that the traus-
action between PPhelan &<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>