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Uneasy lies the head: 
Tracking a loophole in  

racial discrimination law
BY KATE E. BRITT

LIBRARIES & LEGAL RESEARCH

Title VII of the Civil Rights Act of 1964 prohibits employment dis-
crimination based on race, color, religion, sex, and national ori-
gin.1 Historically, courts have ruled in favor of workplace grooming 
policies that prohibit most natural Black hairstyles as not unlawfully 
discriminatory within the scope of Title VII. This article discusses 
hair discrimination in workplaces and how federal, state, and local 
legislators are attempting to close this loophole.

Workplace grooming policies outline acceptable hygiene, hair-
style, and other appearance characteristics for employees. Employ-
ers can refuse employment, mete out discipline, and even terminate 
employees who do not abide by these policies. To stay within the 
bounds of employment discrimination law, these policies should be 
facially neutral; they must not refer to race, religion, or other protect-
ed classes. In practice, these policies expect all employees to assimi-
late to the dominant hair culture and hairstyles of white individuals.2

People of all races, genders, and creeds can be subject to hair 
discrimination, though Black people — and Black women in par-
ticular — are the most frequent victims of discriminatory policies 
and decisions. In 2019, the American personal care brand Dove 
conducted the CROWN Research Study comparing the workplace 
experiences of Black women and non-Black (mostly white) women.3 
The results showed that Black women are more likely than their non-
Black counterparts to receive formal grooming policies, be subject 
to discipline, and be perceived as unprofessional. These findings 
are reinforced by court opinions like one from 2016 that held that 
in order to conform to an employer’s dress code, Black women 
are expected to straighten their hair, wear a weave or a wig, or 
style their hair into an afro — which the judge arbitrarily decided 
was more “natural” than dreadlocks or braids.4 As author Crystal 
Powell points out in “Bias, Employment, and Black Women’s Hair,” 

dreadlocks are “a type of hairstyle that naturally comes because of 
the nature of Black hair” while “hair must be teased in a way that 
gives it an afro style. Black women do not naturally grow afros.”5

Hair discrimination often extends beyond the workplace. In 2018, 
a Black student athlete had 90 seconds to choose between forfeit-
ing a wrestling match and allowing the white referee to cut off his 
dreadlocks, a story that sparked outrage and a civil rights investi-
gation.6 Just as in workplaces, schools often enforce dress codes 
that hold white hairstyles as the standard.7

Protections for hairstyles may derive from their status as a religious 
practice. In a 2015 case regarding a Muslim-American woman 
who was refused employment because she wore a head scarf, the 
U.S. Supreme Court ruled that “[a]n employer may not make an 
applicant’s religious practice, confirmed or otherwise, a factor in 
employment decisions.”8 In 2017, Army Secretary Eric Fanning au-
thorized brigade commanders to grant requests to wear a hijab 
or beard, or a turban or patka with unshorn hair if the request is 
“based on a sincerely held religious belief.”9

These are important decisions that connect physical appearance 
and hairstyle with religion — a protected Title VII class. While there 
is little argument that hijabs, turbans, and the unshorn hair and 
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beards of Sikh persons are legitimate religious practices, courts 
historically have not recognized the legitimacy of many hairstyles 
as characteristics of race. Hair discrimination against Black people 
has been permitted when courts failed to connect physical appear-
ance and hairstyles with the protected classes of race or gender.

To justify denying protection against employment discrimination for 
Black people, courts have added an immutability standard to Title 
VII categories of protection. Since individuals can change their hair-
styles, hairstyles have been considered mutable and thus ineligible 
for Title VII protection.10 This standard is legally inconsistent for at 
least two major reasons. First, a person can choose to change their 
religion and, to some extent, sexual orientation and gender marker 
under the law, but those characteristics are nonetheless protected 
under Title VII.11 Second, to quote a California anti-hair discrimina-
tion bill, “the history of our nation is riddled with laws and societal 
norms that equated ‘blackness,’ and the associated physical traits, 
for example, dark skin, kinky and curly hair to a badge of inferiori-
ty, sometimes subject to separate and unequal treatment.”12 Failure 
to recognize the connection between hair type and race at this 
point in our nation’s history is at best ignorant and at worst deceit-
ful, bordering on gaslighting.

THE CROWN ACT  
Since judicial interpretation is perceived to neglect the physical 
traits associated with race, activists are now working to enact legis-
lation that harmonizes the legal and popular definitions of race. On 
the heels of its aforementioned study, Dove in 2019 partnered with 
the National Urban League, Color of Change, and the Western 
Center on Law and Poverty to form the CROWN Coalition, which 
champions the CROWN Act. The CROWN Act, which stands for 
“Create a Respectful and Open World for Natural Hair,” prohibits 
race-based hair discrimination “because of hair texture or protec-
tive hairstyles including braids, locs, twists or bantu knots.”13 The 
CROWN Act would provide legal protections should an employer 
fire or refuse to hire a person based on the style or texture of their 
hair. The CROWN Coalition is pushing for anti-hair discrimination 
legislation on the federal, state, and local levels.

As of November 2021, CROWN Act bills have been introduced in 
both houses of Congress. Two New Jersey lawmakers — Rep.  Bon-
nie Watson Coleman and Sen. Cory Booker — introduced House 
Bill 2116 and Senate Bill 888, respectively. The status of both bills 
can be tracked at Congress.gov.14 

To encourage state legislatures to pass anti-hair discrimination leg-
islation, the CROWN Coalition provides a template for legislative 
language on its website.15 The first CROWN Act bill passed in 
California in 2019; as of November 2021, 13 states have passed 
legislation prohibiting discrimination based on hair texture, includ-
ing five during their 2021 sessions. The NAACP Legal Defense 
and Educational Fund tracks the progress of anti-hair discrimination 
legislation at https://www.naacpldf.org/crown-act/.

MICHIGAN   
In February 2021, Rep. Sarah Anthony introduced House Bill No. 
4275 in the Michigan Legislature. 2021 HB 4275 aims to amend 
the 1976 Elliott-Larsen Civil Rights Act to include CROWN Act 
language in the definition of “race.” As of November 2021, no 
official action has been taken on 2021 HB 4275 and no parallel 
bill has been introduced in the Senate.

While the state legislature has yet to pass anti-hair discrimination 
legislation, there is movement among local jurisdictions. A handful 
of local governments have incorporated the CROWN Act into their 
relevant anti-discrimination policies in employment statutes, provid-
ing a new level of protection to government employees.

In March 2021, the Ingham County Board of Commissioners be-
came the first county in Michigan to ban hair discrimination against 
public employees.16 The Flint City Council passed a similar res-
olution the following month modifying the city’s Title VI Non-Dis-
crimination Plan,17 and it considered a second resolution in Oc-
tober 2021 opposing workplace discrimination based on beards 
and other facial hair, but that resolution does not appear to have 
passed.18 Also in April 2021, the Genesee County Board of Com-
missioners updated the Genesee County EEOC Plan and Policy to 
include “natural hair, sexual orientation, gender identity, [and] gen-
der expression” in the list of protected statuses.19

June 2021 saw the Ann Arbor City Council amend the city code 
to include CROWN Act language in its definition of “race.”20 Kent 
County was reportedly considering adopting the CROWN Act in 
April 2021; as of November 2021, it was not among the Michi-
gan jurisdictions where hair discrimination in employment explicitly 
violates the law.21

FURTHER READING  
Hair discrimination may be a major blind spot for those of us who 
have never had to experience it, and self-education will help us 
move beyond racist stereotypes and false assumptions. Some works 
by Black women on the topic of Black hair include Byrd & Tharps, 
“Hair Story: Untangling the Roots of Black Hair in America” (New 
York: St. Martin’s Griffin, 2002), Dabiri, “Twisted: The Tangled 
History of Black Hair Culture” (New York, HarperColling, 2020), 
and Davis-Sivasothy, “The Science of Black Hair: A Comprehensive 
Guide to Textured Hair Care” (Stafford: Saja Publishing Co, 2011).

Kate E. Britt is a reference librarian at the University of 
Michigan Law Library. She received both her law degree 
and master’s degree in library and information science 
from the University of Alabama.
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