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BATHROOM BIAS: MAKING THE CASE FOR TRANS
RIGHTS UNDER DISABILITY LAW

Daniella A. Schmidt*

Disability law is one of the more successful tools currently being used

to protect trans people fom discrimination. While the use ofdisabil-

ity law as a famework for affirming or creating trans rights has

come with some success, many in the community remain reluctant to

use disability law for fear of the policy implications and stigma asso-
ciated with medicalization of trans identity. After exploring the cur-

rent state of the law on both the federal and state level, this Note

will argue how disability law both could and should be used more

often to further trans protections. In particular, this Note will look
at the role of bathroom access in the fight for trans civil liberties and
how disability law might be used to affirm trans people's access in
the workplace to gendered bathrooms that accord with their lived
sex.
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Reading about identity politics leads to questions about the author's subject
position. I am a cis woman. This Note is therefore written entirely from the
perspective of someone who has at no point identified as trans.
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INTRODUCTION

Ben is a trans man.' He began socially transitioning six months ago.
Ben began his transition while working for a large company in the
United States. He had been working for the company for several

1. There are a number of terms that are widely used to refer to a "trans" person. It
should be acknowledged that these words are often understood to mean different
things by different people, and that there is strong disagreement about how, or
whether, some of these words should be used. The following are working definitions
for the various terms that appear throughout this Note. I will generally use the term
"trans" to refer to people who identify as transgender or transsexual. These defini-

tions are a slightly altered version of those used by The University of Michigan Law
School Outlaws for various presentations. See, e.g., Trans 101 Workshop, OurLws,
(Mar. 4, 2010, 7:11 PM), http://blog.umoutlaws.org/2010/03/trans- 101-
workshop.html.

Transgender A broad umbrella term that applies to people who embody an
innate sense of gender identity other than their sex assigned at birth.

Transsexual: Persons who seek to live in a gender different from the one as-
signed at birth and who may seek or want medical intervention (through
hormones and/or surgery) for them to live comfortably in that gender.

Cisgender Persons whose gender identity and gender assignment at birth
match.

Transman: A person who was assigned female at birth but identifies as male.
Trans men are sometimes referred to as "female-to-male" or FTM.
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years before deciding to transition. The County Clerk's office has

already granted Ben his name change. Though Ben is taking hor-

mones, he cannot afford surgery to treat his gender dysphoria2, but
hopes to be able to in the future. Ben is waiting to change the sex
marker on his legal documents until after he has completed surgery.3

Recently, Ben decided to inform his company of his transition and

his preferred name. In addition, Ben has requested access to the

men restroom. The company has summarily rejected Ben ' request

Trans woman: A person who was assigned male at birth but identifies as fe-

male. Trans women are sometimes referred to as "male-to-female" or MTF.

Sex- Refers to the designation of the variety of biological differences between

females and males. Not everyone fits into two categories.

Gender identity: Self-conception of one's gender, which may or may not be

congruent with physiology or with gendered stereotypes about men and
women. This describes how people perceive their own internal sense of male-
ness, femaleness, or other gender identity.

Gender expression: Physical manifestation of one's gender identity, often ex-

pressed through clothing, accessories, mannerisms, and chosen names.

Transition: The process of living and being perceived as a gender other than

that assigned at birth. The process of transitioning varies among trans individ-
uals. It may include counseling with a professional therapist, undergoing hor-
mone therapy, having surgery of the face, chest, genitals or other areas,
changing one's name or preferred pronouns, or dressing as the preferred gen-
der. Some transgender people do not medically transition at all, because they
do not have the financial means, do not feel comfortable, fear for their safety,
or do not feel that it is necessary.

Lived sex- Refers to the sex that a trans person has transitioned to, conforming
with his or her gender identity.

2. Gender dysphoria, according to the fourth edition of the Diagnostic and Statistical
Manual of Mental Disorders (DSM-IV), describes "strong and persistent feelings of
discomfort with one's assigned sex, the desire to possess the body of the other sex,
and the desire to be regarded by others as a member of the other sex." Diagnostic
and Statistical Manual of Mental Disorders 535 (Am. Psychiatric Ass'n, 4th ed.
2000).

Note also that practitioners and advocates use different language to refer to
trans-related surgeries. Some examples include: sex reassignment surgery or gender
confirmation surgery. See, e.g., Victory! Transgender Woman Wins Insurance Coverage
for Sex Reassignment Surgery, TRANSGENDER LEGAL DEF. & EDUC. FUND (Oct. 3,
2012), http://transgenderlegal.org/headlineshow.php?id=384 (using "sex reassign-
ment surgery" to refer to trans-related surgery); Loren S. Schechter, 'Gender Confir-
mation Surgery' What's in a Name?, HUFFINGTON POST (April 20, 2012, 11:14
PM), http://www.huffingtonpost.com/loren-s-schechter-md-facs/gender-confirma-
tion-surgery.b 1442262.html (discussing why Schechter refers to trans-related sur-
gery as "gender confirmation surgery").

3. It is important to note that in some states, Ben may have to have surgery before
changing his sex marker. See, e.g., ALA. CODE §22-9A-19(d) (Westlaw through 2012
Regular and First Special Sessions).
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and has told Ben he is welcome to use the women ' restroom or the

single-stall handicap restroom located in a different part of the

building. Ben is considered an exemplary employee by his colleagues

and supervisors alike.4

Does prohibiting Ben, a trans man, from using the men's bathroom at

his place of employment constitute legally actionable discrimination under
any federal or state law where all other male employees at the company are
permitted to use the male bathroom? In particular, does it constitute dis-
crimination under disability law? If so, where? Why? How can a trans advo-
cate make the argument? What are the implications of arguing that it is
disability discrimination?

Before trying to answer the above questions, it is important to under-
stand how bathrooms have played a unique role in the fight for civil liber-
ties. Their importance is easy to overlook, yet over the years, controlling
bathroom access has been used as a tool to degrade and deny full integra-
tion. Integration aside, for trans individuals, such a denial can also be medi-
cally harmful. When employers deny trans employees access to gendered
bathrooms,5 the denial has the potential to aggravate existing medical condi-
tions. In addition, it might lead to the development of bladder and kidney
infections and negative psychological effects, including heightened gender
dysphoric symptoms, which could derail treatment of gender dysphoria and
depression. The medical harms and the harms to dignity of bathroom denial
to trans people are the result of a rejection of trans identity. Denial of bath-
room access perpetuates the "othering" of trans people and leads to the
continued violence and harassment of trans people nation-wide. 6 Bath-

4. Ben's story is a hypothetical used to demonstrate one of the many injustices that
plague the lives of trans people in our society. Unfortunately, Ben's story is common
for trans people in work places, schools, and public accommodations across the
country. For stories of discrimination just like this one, contact the help centers at
organizations such as the Transgender Legal Defense and Education Fund, Sylvia

Rivera Law Project, Lambda Legal, and the Transgender Law Center.

5. Note that in some cases employers deny access to all bathrooms and not just
gendered ones.

6. The violence takes several forms including, but not limited to, physical abuse by
police officers and civilians, as well as the psychological abuse of continually requir-
ing trans people to justify their personhood. See, e.g., Hate Crimes, NAT'L CTR. FOR

TRANSGENDER EQUALTY, http://transequality.org/Issues/issues-hate crimes.html
(last visited Mar. 6, 2013) (detailing legislative responses to hate crimes against trans
people); Bob Moser, Violence Engul Transgendered Population in D.C, S. POVERTY

LAw CTR., http://www.splcenter.org/get-informed/intelligence-report/browse-all-
issues/2003/winter/disposable-people (last visited Mar. 11, 2013) (also appeared in
the Winter 2003 edition of Intelligence Report); Ali, After Yet Another Trans
Woman's Murder, Change is Coming for Hate Crime Sentencing in DC, AUTOSTRAD-
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rooms, therefore, cannot be underestimated as an integral element in the
trans fight for equality.

This Note considers the right of trans people to use the bathroom of
their lived sex while at work. Title VII claims and sexual orientation dis-
crimination claims have brought many trans litigants and advocates to a
dead end in the fight for trans equality. A new strategy is necessary to ad-
vance trans rights; I argue that state disability laws in numerous jurisdictions
should be read and interpreted as providing this right. Federal disability
laws, including the Federal Rehabilitation Act and the Americans with Disa-
bilities Act, have explicitly excluded trans people from protections against
disability discrimination. Trans people are therefore prohibited from bring-
ing claims of disability discrimination under federal anti-discrimination
laws. However, as this Note will explore, many state disability laws do not
have explicit exceptions written into their disability law protections for trans
people. This lack of exclusion leaves room for trans litigants to argue that
they should be protected under state disability discrimination provisions.

Disability law7 offers a relatively new framework to conceive of trans
protections and, over the past few years, has proven to have clear benefits in
the courtroom." However, using disability law as the framework to advocate
for trans rights has come with some strong criticism. Some advocates argue
that using the disability law framework stigmatizes trans individuals, per-
petuates the medicalization of trans identity, and perpetuates stereotypes
about trans people as inherently "flawed". In this Note, I explain that those

DLE (Feb 3, 2013) http://www.autostraddle.com/after-yet-another-trans-womans-
murder-change-is-coming-for-hate-crime-sentencing-in-dc-155563/.

7. Throughout this Note, "disability law" refers to both state and federal disability anti-
discrimination laws and jurisprudence.

8. I have often wondered why it is that trans activists do not fight for an entirely new
framework of anti-discrimination laws to protect trans people. In Paisley Currah &
Shannon Minter, Unprincipled Exclusions: The Struggle to Achieve judicial and Legisla-
tive Equality for Transgender People, 7 Wm. & MARY J. WOMEN & L. 37, 38 (2000),
the authors explain that trans discrimination is rooted in stereotypes, in "how men
and women are 'supposed' to behave and . . . how male and female bodies are
'supposed' to appear." Such stereotyping is neither new nor unique to the trans
community but fits into the already developed frameworks of sex, sexual orientation,
gender and disability discrimination. Id. As a result, Currah and Minter argue that it
might make the most sense to work with the tools we already have. Id. at 38-39.
Whether or not the legal tools we have will prove effective is something only time
will tell.

Regarding the political viability and subsequent legislative granting of bath-
room access, this Note will demonstrate that there are instances where state legisla-
tures have passed laws requiring that employers provide access to gender-identity
appropriate bathrooms. It is not that the legislative model of social reform is entirely
off the table, it is just difficult and requires a more holistic effort that includes com-
munity organizing and political participation.

2013] 159



MICHIGAN JOURNAL OF GENDER c& LAW

who argue against its use on the aforementioned grounds misconceive the

disability law framework and the disability rights movement's goals. I argue
that using disability law is not a concession to having a flawed body. The

disability rights movement rightly advances the theory that people with dis-
abilities are capable of full participation in society but are unable to partici-

pate equally due to normative conditions that privilege certain bodies. The

same is true for trans people. I will argue that disability law, where available,

should be used in the fight to protect trans people from discrimination,
despite the policy concerns.

This Note proceeds in four parts. Part I examines some of the discrim-
ination trans people in the United States face today and the ramifications of
those harms specifically as they relate to the work place and bathroom ac-
cess. Part II presents the current state of disability law vis-A-vis trans inclu-
sion, exclusion, or silence on the matter. Part III argues the case for Ben,
demonstrating how one might argue under disability law that denying Ben
access to the men's bathroom at work is discrimination. I will briefly outline
arguments under the theories of disparate treatment, disparate impact, and
reasonable accommodation. Part IV concludes with the policy implications
of using disability law to effectuate trans protections. Finally, I reinforce my

original conclusion that the utility of the disability framework outweighs
the potential repercussions of its use.'

I. THE BATTLE OVER BATHROOM ACCESS

A. Why Bathrooms?

In his poem, Award, Ray Durem wrote: "I just don't know how to go
to the bathroom in the free world."1o Durem was referencing the difficulties

of a mixed-race man trying to use a bathroom in Texas in the early 1900s.

Bathrooms, while not the center of any civil rights agenda, have always been
an integral part of the fight for equality. The 1950s saw a fight against the

practice of prohibiting black people from using "white" bathrooms." The
1970s saw the Women's Liberation fight against the lack of bathrooms pro-

vided by employers in light of the influx of female employees.12 The 1980s

9. Disability law might prove to be a preferred framework for some in the gender queer

community by virtue of its flexibility and ultimate dismissal of the gender and sex

binary upon which sex and gender discrimination protections are predicated.

10. ARNOLD ADOFF, THE POETRY OF BLACK AMERICA: ANTHOLOGY OF THE 20TH

CENTURY, 153 (1973).
11. Carlos Ball, Why Bathrooms Are a Civil Rights Issue, HUFFINGTON POST POLITICS,

THE BLOG (Sept. 7, 2010), http://www.huffingtonpost.com/carlos-a-ball/why-bath

rooms-are-a-civil-b_707376.html.
12. Id.
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saw the disability rights movement fight for wheelchair-accessible
bathrooms. 13

The notion that civil rights movements face more severe, pressing
problems than bathroom access is misguided in multiple ways. Controlling
the way people use bathrooms, and whether they are permitted to use them
at all, has been used historically as a tool to dehumanize minority groups.1 4

Many civil rights activists assert that denying a person access to bathrooms
is one of the greatest obstacles to full integration.'5 The minimalist stance
on the importance of bathrooms fails to appreciate the role bathrooms play
in the lives of all people and speaks to a dominant culture that takes bath-
room access for granted. Imagine a world where you either could not use
the bathroom, or where every time you tried to use the bathroom, you
could expect to be confronted with violence or harassment.

Bathroom segregation in the work place especially highlights the sys-
temic and institutionalized discrimination against trans people. It is settled
law that an employer may not assign bathroom usage based on race, that
equivalent bathrooms for men and women need to be provided, and that
bathrooms must be accessible to persons with disabilities. Despite the pro-
tections afforded to other members of the population, employers may still
inquire about and pass judgment upon a trans person's genitals. The fight
for equal access to bathrooms generally, and workplace bathrooms specifi-
cally, fits directly into the narrative of civil liberties in so much as it is a
question of equality, dignity, safety, and respect for all people.

B. Denied Bathroom Access and its Effects on Trans People

Denying trans people access to bathrooms that accord with their lived
sex can result in serious medical harm and can be physically and psychologi-
cally debilitating. Leslie Feinberg, a trans activist and author, writes that
trans people "live under the constant threat of horrifying violence. We have
to worry about what bathroom to use when our bladders are aching. We are
forced to consider whether we'll be dragged out of a bathroom and arrested
or face a fistfight while our bladders are still aching."' 6 Worse yet is the fear
of police violence: "The use of the 'wrong' bathroom . . . often results in

13. Id

14. Ask Lambda Legal: Know Your Rights, LAMBDA LEGAL IMPACT, Summer 2011, at 6,
available at http://data.lambdalegal.org/publications/downloads/impact 201106_ask
-lambda-legal.pdf.

15. Jennifer Levi & Daniel Redman, The Cross-Dressing Case for Bathroom Equality, 34
SEATTLE U. L. REV. 133 (2010).

16. LESLIE FEINBERG, TRANs LIBERATION: BEYOND PINK OR BLUE, 68 (1998).
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tion for Transgender Health (WPATH), the diagnosis of Transsexualism was

introduced in the DSM-III in 1980.92 In 1994, the DSM-IV committee

opted to replace the listing of "Transsexualism" with "Gender Identity Dis-

order."" Note, however, that Gender Dysphoria is to replace GID in the

fifth edition of the Diagnostic and Statistical Manual (DSM-V), which is

scheduled for release in May 2013.91 It is unclear how the DSM change to

Gender Dysphoria will affect the argument that trans people should be pro-

tected by disability law. However, it may not change the analysis signifi-

cantly, since a diagnosis of Gender Disphoria will likely take the place of

GID. Acquiring a diagnosis of either GID or Gender Dysphoria presents
problems for those trans people who do not have access to health care facili-

ties or are unable to afford medical assistance. The need to obtain a medical
diagnosis in order to be considered disabled thus poses particular difficulties
for low-income trans people.

A diagnosis of GID has proven useful in other areas of the law to
argue that trans health expenses are medical and not cosmetic. The United
States Tax Court recently issued a decision in O'Donnabhain v. Commis-

sioner ofInternal Revenue affirming for the first time that treatment of GID
qualifies as medical care under the Internal Revenue Code, thereby making
the expenses associated with transition-related care deductible, i.e., sex reas-
signment surgery and hormone therapy." The Tax Court decision means
that because GID is a medical condition, all such treatments are medical in
nature and not cosmetic.96 The decision also indicates, however, that a diag-
nosis of GID is likely a prerequisite to these deductions, once again raising
issues of class and access. The IRS argued unsuccessfully that the trans

plaintiff was not suffering from a disease because trans identity is a "social
construct."9 The Tax Court rested its decision in part on the fact that GID
was a "disease" because it is listed in the DSM-IV."

92. STANDARDS OF CARE FOR THE HEALTH OF TRANSSEXUAL, TRANSGENDER, AND
GENDER NONCONFORMING PEOPLE (The World Prof'1 Ass'n for Transgender

Health, 7th ed. 2011), available at http://www.wpath.org/publicationsstandards

.cfm.
93. Id. The 7th Edition of WPATH does not address GID or transsexualism.

94. American Psychiatric Association, DSM-5: The Future ofPsychiatric Diagnosis, DSM-

5 DEVELOPMENT, http://www.dsm5.org/Pages/Default.aspx (last visited, Mar. 4,
2013) (giving the release date); Dani Heffernan, The APA Removes "Gender Identity

Disorder" from Updated Mental Health Guide, GLAAD, (Dec. 3, 2012, 11:38 AM),
http://www.glaad.org/blog/apa-removes-gender-identity-disorder-updated-mental-
health-guide (discussing the change).

95. O'Donnabhain v. Comm'r of Internal Revenue, 134 T.C. 34, 59 (2010).
96. O'Donnabbain, 134 T.C. at 59.
97. O'Donnabhain, 134 T.C. at 59.
98. O'Donnabbain, 134 T.C. at 60.
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In addition, trans status is arguably a disability because being trans
substantially limits major life activities. Some trans people are required to
regularly self-administer medically related treatments including hormones,
or seek out medical professionals on a regular basis for treatments like long-
term electrolysis sessions. If disability in a state statute is defined by the need
for continued and long-term medical care and services, many trans people
would qualify.

B. Disparate Treatment Claim

Having established that there is a strong argument that trans people
should be protected by disability law, Ben could bring a claim under a dis-
parate treatment theory. The company's insistence that Ben use the handi-
cap-accessible bathroom or the bathroom that does not accord with his sex
as male (i.e., the women's bathroom) is arguably predicated on the fact that
Ben is a trans man. Thus his disability has given rise to the behavior for
which he is being discriminated against. But what exactly does it mean to
not be "man" enough to use the male bathroom? New York State courts
have rejected the idea that sex is based on genitalia alone. In Maffei v. Ko-
laeton Industry, Inc., the court noted that:

At birth, sex is identified by external genitalia. However, experts
now generally agree that there are at least seven variables that
interact to determine the ultimate sex of an individual, to wit: 1)
Chromosomes (XX female, XY male; 2) Gonads (ovaries or tes-
tes); 3) Hormonal secretions (androgens for males or estrogens
for females); 4) Internal reproductive organs (uterus or prostate);
5) External genitalia; 6) Secondary sexual characteristics; and 7)
Self-identity.99

It is likely the case that an employer's refusal to permit a trans man to use
the male bathroom is based on genitals alone and that a variety of other
transition-related surgeries would likely not satisfy the company's policy
(i.e., top surgery, hysterectomy etc.).

The focus on Ben's genitals, as opposed to any of the other sex charac-
teristics noted in the New York State decision, also speaks to other concerns
that the company may have in permitting Ben to use the male bathroom. As
noted in Part I, Section C, the two major concerns are sexual violence and
privacy. In a workplace setting it is unlikely that sexual violence would be
the predominant concern, considering most employees are familiar with one
another and would be able to quickly identify any perpetrators. The more

99. Maffei v. Kolaeton Industry, Inc., 626 N.Y.S.2d 391, 394 (Sup. Ct. 1995).
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likely concern is that the other male employees would feel that their privacy
interests are implicated by permitting a trans man to use the bathroom with

them; in other words, the other male employees may be uncomfortable with

Ben. But, is the concern that Ben has atypical genitalia, or is it that the

other male employees think Ben is in fact a woman, thereby implying that
trans identities do not exist?

The argument that Ben has atypical genitalia is relatively baseless con-
sidering that a concern of this nature would necessarily implicate men, la-
beled male at birth, who for one reason or another have suffered damage to
their genitals. For example, it is unlikely that a male employee would vocal-
ize feeling uncomfortable with a war veteran who suffered damage to his
genitals or a fellow employee who suffered genital damage in a motorcycle
accident. The more difficult concern would be if the male employee does
not believe that trans identities exist and that Ben is actually a woman.
Here, an employee would have to contend with the fact that GID is a recog-
nized disability in the medical profession and that simply willing this fact
away will not suffice.

The company could also argue that refusing to permit Ben to use the
men's bathroom is not unlawful disability discrimination because everyone
is required to use the bathroom that accords with his/her biological sex, i.e.,
genitals. The crux of the company's argument would be that the bathroom
policy does not single out trans people because it applies equally to all em-
ployees. For example, in Doe v. Bell the New York state court held that a

dress-code policy that prohibited the residents of a male group foster home
from wearing "female attire," even though created in response to the trans
plaintiff, was not discriminatory under the state human rights law disability
protections because it applied equally to all residents.oo This argument
would be difficult to contend with and it is likely the case that if an em-
ployer was able to define "man" by genitals alone and then implement a
policy based on biology alone, such a policy would be valid.

In addition, an employer could argue that being cis is a bona fide
occupational qualification (BFOQ). A BFOQ is "an employment qualifica-
tion that, although it may discriminate against a protected class (such as sex,
religion, or national origin), relates to an essential job duty and is consid-
ered reasonably necessary to the operation of the particular business."ol
BFOQs are a defense to disparate treatment under Title VII. The Supreme
Court in Price Waterhouse stated that in "passing Title VII, Congress made
the simple but momentous announcement that sex, race, religion, and na-
tional origin are not relevant to the selection, evaluation, or compensation

100. Doe v. Bell, 194 Misc. 2d 774, 780 (N.Y. Sup. Ct. 2003).
101. BLAcK's LAw DICTIONARY 199 (9th ed. 2009).
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of employees."102 Rendering these factors irrelevant is a step in the elimina-
tion of "stubborn but irrational prejudice."IO3 It may well be, after Ulane,

that Congress intended BFOQ defenses to only exclude such things as race
and not necessarily gender or trans status. 04 Regardless, the BFOQ defense
is likely to fail on facts alone, as there are very few jobs that require an
employee to have a certain set of genitals to perform the task. For the jobs
where specific genitals are not required to perform the task but a person's
gendered presentation does matter, the BFOQ defense is particularly inter-
esting. The argument would be, for example, that a specific job requires
only men and that a woman would not be able to do the job. However, this
necessarily raises the question of who qualifies as a man. Is Ben not a man?
And if not, who gets to decide? The employer? The courts? Ben? An analysis
of this issue is beyond the scope of this Note but it remains an interesting
question for future research and advocacy work.

C Disparate Impact Claim

Generally, disparate impact claims require a facially neutral policy that
results in harm to a protected group. In Ben's case, the company's policy is
that bathroom usage is determined by "biological sex," which the company
seems to define as genitals alone. The policy is facially neutral, but has a
disparate impact on trans employees because trans people's lived sex differs
from their sex assigned at birth. The company's policy forces trans people
either to use a bathroom that does not match their lived sex, or to use a
unisex bathroom. Under the company's policy, all cis employees are permit-
ted to use the bathroom in accordance with their lived sex, thus only nega-
tively impacting trans people. For trans employees, the effect of being forced
to use a bathroom that is isolated and different from that used by other
members of their lived sex can be stigmatizing, degrading, and potentially
embarrassing.

The company may argue that the bathroom policy is necessary to pre-
vent employee discomfort and that avoiding employee discomfort promotes
the successful performance of the company. For example, other male em-
ployees might quit or be less productive if Ben were to use the male bath-
room. The question here would be twofold: (1) is the concern for employee
productivity strong enough to permit an employer to deny bathroom access

102. Robert C. Post, Prejudicial Appearances: The Logic of American Antidiscrimination
Law, 88 CAL. L. REv. 1, 10 (2000) (citing Price Waterhouse v. Hopkins, 490 U.S.
228, 239 (1989) (Brennan, J., plurality opinion)).

103. See Lam v. Univ. of Haw., 40 F.3d 1551, 1563 (9th Cir. 1994).

104. Post cites a lack of a BFOQ for race as proof of this fact. Post, supra note 102, at
7-8.
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to trans employees, and (2) should the law sanction policies that encourage

transphobia? If the law states that an employer may not cater to the racism

or sexism of their employees, it should not allow the accommodation of

other prejudices.

D. Reasonable Accommodation Claim

Once Ben has established that he has a legally cognizable disability, he
is then entitled to request accommodation for this disability from his em-
ployer. The employer need only provide accommodation if it is reasonable
to do so. In Doe v. Bell, the court found that, despite a male group foster
home's neutral policy that "female attire" was prohibited, the facility was
still required to make an exception to the policy as a reasonable accommo-
dation for trans residents. 0 5 Here, the reasonable accommodation would be
to permit Ben to use the men's bathroom. Generally, the requirement to
provide reasonable accommodation to people with disabilities is to enable a
person with a disability to satisfy the essential requisites of a job. Use of the
bathroom during work hours is essential to a person's performance and ful-
fillment of the requirements of any job.

Here, the company would be able to argue that Ben is permitted to
use the handicap bathroom and the women's bathroom. It is not as though
he is without a bathroom entirely. However, the impact of not being able to
use the male bathroom like other men causes anxiety and stress, thus serving
as an obstacle to performing the requirements of his job. The company
could also argue that permitting Ben to use the men's bathroom would
cause them an undue hardship. Here, however, there would be no cost to

the company to accommodate Ben. The men's bathroom would not need to
be altered in any way for Ben to use it.

There are non-financial factors that must also be balanced when as-

sessing undue hardship. According to some federal and state case law, the
fear of lawsuits has been held by the courts to be sufficient to prevent a trans
person from using the bathroom in accordance with lived sex. For example,
in Etsitty,10 6 the Tenth Circuit found that fear of litigation from customers
uncomfortable with using the same bathroom as a trans employee was a

legitimate and lawful excuse for denying access to the trans employee from
using the bathroom in accordance with her lived sex.'0 7 Etsitty can be distin-
guished on the grounds that the plaintiff was utilizing a number of public
bathrooms along her route as a public bus driver.' 08 Here, Ben's usage re-

105. Doe, 194 Misc. 2d at 787.
106. Etsitty v. Utah Transit Auth., 502 F.3d 1215, 1215 (10th Cir. 2007).
107. Etsitty, 502 F.3d at 1224.
108. Esiny, 502 F.3d at 1224.
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quest is limited to the men's bathroom at his place of employment and as

such would not expose the company to general liability. Conversely, a Geor-
gia District Court in Glen v. Brumby noted that the fear of lawsuits over one

bathroom could potentially be a legitimate reason to terminate a trans em-

ployee.o9 The court in Glenn found that the defendant's fear of litigation

was unsubstantiated. However, the court did reach the conclusion that even

with only one bathroom in question, fear of litigation is a valid undue hard-

ship defense to equal bathroom access for trans people.1Io

In addition to a fear of lawsuits, the company might also argue that

they are concerned for the safety of Ben and the other male employees at the

company. For example, in Kastl v. Maricopa County Community College Dis-

trict, a trans professor was denied access to the women's bathroom until

after she had completed sex reassignment surgery."' The community col-

lege where the plaintiff was teaching claimed that for safety reasons it did
not feel comfortable having the trans professor use the women's bathroom.
The court determined that concerns for safety were legitimate, legal, and
nondiscriminatory excuses."l 2 Safety concerns for Ben as he uses the men's
bathroom could be undercut by the fact that Ben may actually feel less safe
using the women's bathroom. Moreover, safety concerns for the other em-
ployees could be dealt with by offering those employees who are uncomfort-
able the opportunity to use the single stall bathroom available in the office
building. In the end, this is a tough defense to combat and presents an
obstacle to the reasonable accommodation claim.

The company's policy, that one's genitals alone determine bathroom
usage, singles out trans people and treats them differently from other em-
ployees at the company. As discussed previously, such company policies are
discriminatory either under the theory of disparate treatment or disparate
impact. Ben is also entitled to reasonable accommodation so that he can
enjoy the right of using the bathroom at work without feeling humiliated
and stigmatized. The questions for the courts will rest on whether it thinks
Ben is in fact a "man" and whether fear of other male employees is enough
to justify denying Ben access to the male bathroom.

IV. Is USING THE DISABILITY LAW FRAMEWORK A GOOD IDEA?

Disability discrimination laws can and do offer new ways to success-
fully protect and affirm trans rights. However, is it worth the potential
stigma associated with labeling trans people as "disabled"? Does such label-

109. Glenn v. Brumby, 724 F. Supp. 2d 1284, 1303 (N.D. Ga. 2010).
110. Glenn, 724 F. Supp. 2d at 1303.
111. Kastl v. Maricopa Cnty. Cmty. Coll. Dist., 325 F. App'x 492 (9th Cit. 2009).
112. Kastl, 325 F. App'x at 493-94.
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ing necessitate the medicalization of a person's identity in order to benefit

from the protections? If medicalization is a requirement, what are the impli-

cations for people who, for financial reasons, are unable to access medical
professionals?

Even the most prominent of trans activists and attorneys note that
using disability law, while "significant" in so much as it is capable of enor-
mous success, comes with potential stigma vis-1-vis disability.' 13There is a
gut reaction to the notion of using disability law to advance trans rights.
The automatic reaction is to associate disability with flaw and to therefore
assume that by using disability law, one is actually advancing an argument
that trans people are flawed. However, this notion totally misunderstands
disability law. To automatically associate disability with flaw is, at its core,
ableist. As Dean Spade argues in Resisting Medicine, Re/Modeling Gender, the
disability rights movement is "about pointing out that disabled people are
capable of equal participation, but are currently barred from participating
equally by artificial conditions that privilege one type of body or mind and
exclude others.",14 Author Jennifer Levi argues that the purpose of disability
law is to protect people who are "able to work but are prevented from doing
so because of the prejudice of others."'15 In both Spade and Levi's under-
standings of disability law, the language assumes that a person is fully capa-
ble of performing the essential elements of any job and should be protected
through accommodations related to their disability rather than prevented
from performing to the best of their potential. This framework is directly
applicable to trans people. It is premised on the theory that if the social and
physical environment were structured differently, there would be no such
thing as a disability.' 1 6

Trans people are forced to contend with notions of gender and sex
normativity and but for the artificial barriers imposed by society, such as
sex-segregated bathrooms, trans people would have no bar to their full par-
ticipation.' 17 Spade argues that at the core, "trans people are fighting against
entrenched notions about what 'normal' and 'healthy' minds and bodies
are, and fighting to become equal participants with equal access and equal
protection from bias and discrimination."' " The disability framework offers

113. Levi & Klein, supra note 62, at 83.
114. Dean Spade, Resisting Medicine, Re/Modeling Gender, 18 BERKELEY WOMEN's L.J.

15, 34-35 (2003).
115. Jennifer L. Levi, Clothes Don't Make the Man (or Woman), But Gender Identity Might,

15 COLUM. J. GENDER & L. 90, 105 (2006).
116. See Jonathan C. Drimmer, Cripples, Overcomers, and Civil Rights: Tracing the Evolu-

tion of Federal Legislation and Social Policy for People with Disabilities, 40 UCLA L.
REv. 1341, 1355-56 (1993).

117. Spade, supra note 114, at 34.
118. Id.
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a way to conceive of these difficulties and use them to effectuate change.
Moreover, there is a political benefit to aligning trans discrimination with
disability discrimination. Such an alignment would allow trans people and
people with disabilities to understand one another as part of the same move-
ment against ideas of normative bodies-thus increasing the potential for
coalition building and community organizing around issues of "body"
discrimination.

Some trans advocates argue that one of the harms in using disability
law as an anti-discrimination strategy is the affirmation of GID as a legiti-
mate diagnosis.119 Activist Pauline Park has argued that GID should gener-
ally be abolished as it pathologizes trans people: "I like to say I don't have a
gender identity disorder. Society has a gender disorder."20 Moreover, use of
the disability framework may necessarily stand on a diagnosis of GID and
therefore reinforce normalized, cis-centric notions of gender and sex. For
many trans people, obtaining a GID diagnosis requires producing a narra-
tive of childhood gender dysphoria and sometimes a narrative of compul-
sory heterosexuality. A GID diagnosis also imposes a binary notion of
gender.

Using disability law to protect the rights of trans people could thus
discourage the elimination of the sometimes harmful diagnostic tools and
practices that serve as the foundation of this litigation. Effective use of the
disability law framework could encourage and perpetuate the medicalization
of trans people. 12 1 It comes down to perpetuating a framework that, by its
description, necessarily forces trans protections to be dependent on medical
diagnosis. This line of reasoning necessarily raises the question of whether it
is still worth it to use disability protections.

Some of the concerns critics have raised about disability law reinforc-
ing the power of the GID diagnosis may become less persuasive given the
DSM-V move from Gender Identity Disorder to Gender Dysphoria.122
Moreover, the disability law framework also has the ability to humanize
trans people in the eye of the court.123 The disability framework gives a
court "a construct for understanding why someone cannot conform to a

119. See Levi & Klein, supra note 62, at 89.
120. In Her Own Image: Transgender Activist Pauline Park, THEGULLY.COM (July 2, 2002),

http://www.thegully.com/essays/gaymundo/020702_transgenderp-park.html (last
visited Nov. 18, 2011). See also Jason Cromwell, Transmen &FTMS: Identities, Bod-
ies, Gender & Sexualities 22, 125 (1999) ("Identities framed within a medical border
effectively negated individual identity and erased those whose histories, identities,
bodies, and sexualities did not fit within the critical boundaries of 'true
transsexuals."').

121. See Spade, supra note 114, at 33.
122. See supra note 94 and text accompanying (on the upcoming change to the DSM).
123. Levi, supra note 115, at 104.
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gender stereotype and does so in language a judge can understand."2 4 At

some point in the fight for civil liberties, the question of placating the deci-

sion-makers arises. Should you or should you not speak in a language that

makes sense to the judges that will inevitably be deciding these cases?

There are also class-based critiques regarding the accessibility of disa-

bility law protections. Disability law privileges those individuals who can

afford to pay for a diagnosis of GID or Gender Dysphoria. By its very

nature, disability law excludes people who either have no access to or cannot

afford the necessary medical diagnosis, medications, hormones, and/or sur-

geries.125 Unfortunately, this financial barrier is a major problem for many

trans people. According to the 2011 survey by the National Center for

Transgender Equality and the National Gay and Lesbian Task Force, trans

respondents were "nearly four times more likely to have a household income

of less than $10,000 per year compared to the general population." 26 The

San Francisco Department of Public Health conducted a study in 1999

finding median monthly incomes of $744 for trans women and $1,100 for

trans men.127 This obstacle to many in the trans community demonstrates a

need for a holistic approach-legal activism simply is not enough to tackle

the larger issues of trans discrimination that impact the intersections of

trans identity.

In the author's opinion, disability law's effectiveness as a litigation tool

outweighs its drawbacks to the trans movement because it furthers the goal

of equal access.128 It is an expressive statement to the general public and

specifically to other employees that trans people can be integrated into soci-

ety and should be equal participants. The interest of the trans plaintiff

should be the center of any claim, as it is their rights that are being made

subject to the unfounded fears of the general public. If a successful line of

disability-bathroom cases is brought, trans people will no longer need to

stand in front of the bathrooms wondering, like the poet Ray Durem, how

to use them in this free world. Like the fight for racial equality and the fight

124. Id.
125. Spade, supra note 114, at 35-36. See also Pooja S. Gehi & Gabriel Arkles, Unraveling

Injustice: Race and Class Impact of Medicaid Exclusions of Transition-Related Health

Care for Transgender People, 4 SEXUALiTY RES. & Soc. POL'Y 7, 15 (2007).

126. NAT'L CTR. FOR TRANSGENDER EQUAL. AND NAT'L GAY AND LESBIAN TASK

FORCE, INJUSTICE AT EVERY TURN: A REPORT OF THE NATIONAL TRANSGENDER

DISCRIMINATION SURVEY 2 (2011), available at http://www.thetaskforce.org/reports

and research/ntds.

127. The Transgender Community Health Project, SAN FRANCIScO DEP'T OF PUB.

HEALTH (1999), available at http://hivinsite.ucsf.edullnSite?pagecftg-02-02.

128. The author recognizes that as a cis woman her point of view is necessarily limited,
and that trans people themselves should have the final say on how best to protect

their rights.
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for sex equality, the trans fight for equality should use the tools at its dispo-
sal to further the equal rights agenda. Ableist notions of what it means to be
disabled and fear of the perpetuation of trans medicalization should not
stand in the way of a winning argument. As an attorney there is an ethical
obligation to clients to plead winning claims and this option should not be
so readily dismissed. While it is true that there are valid and personal rea-
sons that make disability an imperfect framework, it has been effective and
may continue to provide success in the future. Litigators and trans activists
should at least consider the benefits of the disability argument. 129

A. Note on the Gender-Neutral Bathroom Alternative

The option of gender-neutral facilities in lieu of direct access to the
bathroom that accords with a trans person's lived sex is not a viable alterna-
tive for those trans people that self-identify according to the gender binary.
Gender-neutral facilities in all public accommodations, workplaces, and
schools would provide privacy for trans people who are transitioning or who
do not feel comfortable entering a public bathroom. However, they would
not be a substitute for access to gendered bathrooms for those that want or
need that access. Gender-neutral bathrooms might, however, be a way of
addressing the privacy concerns of those who object to trans people using
the appropriate bathrooms for their gender identity. Any person concerned
with sharing a bathroom with a trans person would be able to use a separate
bathroom.130

"The proper means of attaining transgender equality is not to segre-
gate the group into an extraneous 'other' category," but rather to treat trans
people as the majority is treated and to therefore permit each person bath-
room access based on that person's lived sex.13' Gender-neutral bathrooms
would do little to satisfy the larger, systemic issue of preventing trans people
from fully identifying as and accessing facilities that reaffirm their member-
ship in a gender and sex that accord with their lived identities. Creating a
bathroom that is separate and distinct from the larger population re-in-
scribes notions of "otherness" and serves as its own form of discrimination.
A gender-neutral bathroom offers a stark example of what outsider status is
like: if society is composed only of those who enter the women's room and

129. I am not suggesting that attorneys move forward with the disability framework un-
critically. As Spade states, with regards to the use of disability law, "I use these claims
with extreme caution." Spade, supra note 114, at 35.

130. The Department of Justice made a similar argument regarding the Don't Ask, Don't
Tell repeal. If homophobic soldiers have a problem with gay soldiers, then they can
be placed in separate housing.

131. Elkind, supra note 31, at 927.
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those who enter the men's room, requiring someone to use a third bath-

room tells them they are outside society.132 The goal is not access to just any

bathroom, but rather to equal rights.

CONCLUSION

The use of disability law towards anti-discrimination protection ends,

while certainly not without controversy, is effective in many instances and

should continue to be used by activists and litigators in the fight for trans
rights. Disability law has succeeded in instances where sex, gender, and sex-

ual orientation protections have failed. In the author's opinion, the stigma
around using disability law and the fears of medicalization of trans bodies

and identities should not stand in the way of what has proven to be a suc-
cessful argument. As O'Donnabhain, the plaintiff in the aforementioned tax
case, noted in an interview on NPR in 2011, "I haven't liked this diagnosis
[referring to GID] from the very beginning. But I've got to play the

game." 133 Returning to Ben's question, the answer should be a resounding
yes; prohibiting a trans man from using the men's bathroom at his place of
employment does constitute disability discrimination in those states that
have not explicitly excluded trans people. There is no question that there is
work to be done in order to live in a world where trans discrimination is
taken seriously and trans anti-discrimination protections abound. Until that
time, trans advocates should not only play the game, but should play to

win. t

132. Abigail W. Lloyd, Comment, Defining the Human: Are Transgender People Strangers

to the Law, 20 BERKLEY J. GENDER L. & JUST. 150, 193 (2005) (citing Currah &
Minter, supra note 8, at 38-39).

133. Tovia Smith, Transgender Woman, IRS Fight Over Tax Deduction, NATIONAL PUBLIC

RADIO (Oct. 16, 2008), available at http://www.npr.org/templates/story/story.

php?storyld= 15327911.
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