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Twentieth Congress which ordered a stricter protection of individual
rights. The decision of the Party Congress could influence the gen-
eral tone of the work of government agencies in the performance of
their official duties, but could not change the function of individual
rights in the socialist legal order. It is not in the nature of this order
to consider individual rights as absolute values.

In a Polish case in which a worker sued a government enter-
prise for damages (one month’s pay) because of improper dismissal,
it was alleged that, contrary to the regulations, the factory manager
alone signed the notice of separation. The Polish Supreme Court
gave the following opinion: '

(I}t is necessary to examine whether claimant’s demands are not an abuse
of his rights . . . It must be borne in mind that the Polish People’s Republic
is a state of the working people, in which every citizen has a duty to
protect social property. ... It follows that one of the rules of social co-
existence in a people’s state is that a citizen has no right to counterpoise
fully his rights to the interests of his enterprise as being totally alien to
his own. Obviously this is not to mean that individual interests should
be subordinated to the interests of all, but to mean a wise compromise
between the two.128

To adjust the rights and claims of the disputants in a civil suit
is a legitimate function of the modern judge. According to modern
civil codes, its classic example is judicial power to distribute more
equitably the hazards of modemn life, not according to principles of
liability, but according to the economic position of the parties. The
appearance of this institution is one of the symptoms of the relativity
of the institution of property in our society. The decision of the
Polish Supreme Court indicates that the rights of the workingman,
which in our world are a matter of public policy and remain un-
affected by contract, have also become relative.

123 Decision of November 23, 1958, Case No. 4 CO 18/58, PiP 1085 (No.
12, 1959).



Chapter V1

THE QUESTION MARK OVER THE
SOCIALIST RECHTSSTAAT

THE NEW PHASE

The work of the Soviet jurist is done in the shadow of the thesis
that its ultimate purpose is to contrive a disappearing act for both
the state and the legal order. The prophecy that state and law will
one day no longer be the attributes of our life lies beyond the range
of the present study. It is brought in here only inasmuch as it provides
the ethos of Soviet planning and as it influences the forms of Soviet
institutions, preferences for the forms of social action, and the legisla-
tive techniques to effect governmental and social reforms. While it
is useful to establish connections between political aims and a legal
measure, its effects must be examined in the context of its social
role, irrespective of the political aspects of its origin. Once the rule
of law has been enacted, it represents its own complex of prob-
lems occurring in response to the unique characteristics of legal ac-
tion.

The issue of the withering of state and law lay dormant during
Stalin’s regime. After the Twentieth Party Congress in 1956, the im-
mediate task was to repair the damage caused to the Soviet ship of
state by the “cult of personality”—a brand name for policies and
governmental techniques which relied on use of force and dictatorial
forms of government with little respect for the legal rule and demo-
cratic processes. The socialist state was to give meaning to the rule
of its own law. Since the Twenty-first Congress of the Party in 1959,
the reform of the legal system has acquired a new sense because, as
the Congress stated, the time has come to reorganize all phases of
Soviet life. The time is thought to be ripe because of the contemporary
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upsurge of economic forces in Soviet society on which the dawn of
communism is predicated. This declaration has put on the action
calendar of the day the question of the withering away of the state
and law.

The socialist state, which followed the destruction of the capi-
talist order, retained certain characteristics of the bourgeois state,
which were deemed indispensable under socialism. Among these were
remnants of bourgeois law, including techniques of legal action and
the use of force by the state. These features of the socialist state were
scheduled to disappear under communism.?

Lenin established certain objective conditions for the arrival of
communism, independent of the levels of socialist productive forces.
These consisted primarily in the ability of Soviet society to exercise
controlling and organizing functions without the state and formal
legal rule. The need for the state and law would be eliminated because
the vast majority of members of the society would acquire skills re-
quired for performing government and administrative functions. Fur-
thermore, they would acquire the habit of performing these func-
tions without remuneration and in addition to their normal duties
in the economic processes. Then these functions, which are now in
the hands of the administrative departments, agencies, and special
governmental services, would be discharged by the society itself. The
result would be a perfect state of law enforcement and a biological
unity between the social structure and the exercise of governmental
functions.?

In general perspective, the reforms initiated after the Twenty-first
Party Congress were a continuation of the reforms which followed
the demise of Stalin. The regime of the Georgian dictator was charac-
terized by a high concentration of administrative powers in the hands
of the Union government. The gradual unloading of the accumulated
powers was followed by a radical reform of the economic adminis-
tration, which shifted all administrative functions from the center to-

1 Aleksieiev, “O zakonomernostiakh razvitia sovetskogo prava v period
razvernutogo stroitelstva kommunizma,” SGP 10 (No. 9, 1960).

2 Lenin, The State and Revolution, 33 Soch. 155; cf. Chapter IV supra,
text at note 9a; the full theory of this process was worked out by Engels
in Anti-Diiring.



The Socialist Rechtsstaat 243

ward the republics and the regions administered by the councils of na-
tional economy.? Decisions of the Twenty-first Congress attached an
ideological significance to the process which was already taking place
and mapped out a further program of decentralization. Decentraliza-
tion, in this phase, went beyond the mere framework of the bureau-
cratic mechanism of the Soviet state, but engaged its representative
and social institutions.

In the first place, the Congress recommended further decentrali-
zation of authority and a further shifting of governmental functions
to the lower levels of governmental authority. Secondly, it was de-
cided to draw social organizations into the processes of government
and to devise methods which would make them directly responsible
for the maintenance of law and order and for the exercise of judicial
and certain other functions of government.

The decisions of the Twenty-first Congress expressed the con-
viction that, as Lenin predicted, more perfect law enforcement would

3 At the time of Stalin’s demise, administration of the national economy
of the USSR was almost exclusively tied to decision from the center.
According to the distribution of responsibilities for the management
of various branches of national economy, only some 30 per cent of
industry was in charge of the individual republics, while the rest was
run by the Union. This process was reversed, and by 1956, after the
initial unloading of responsibilities for various industrial branches, only
some 45 per cent of the national economy was still run by the industrial
ministries of the federal government, while the rest was classified as
industry of local character and importance. As such it was under the
direct and exclusive administration of the individual republics or local
soviets.

These measures were only preliminary to more basic reforms, and,
after a good deal of cogitation and discussion, the Supreme Soviet of
the USSR approved during the session May 7-10, 1957, the law on
Further Improvement of the Organization of Industry and Construction
in the Soviet Union. The main feature of the reform was to replace
branch administrations run from the center by the territorial ad-
ministrations under economic councils (sovnarkhoz) set up by the
individual republics forming the Union. The entire territory of the
Soviet Union was divided into 104 economic administrative units, each
headed by an economic council. Vedomosti, sec. 275 (1957); cf. SGP
4 (No. 4, 1959); Kommunist 27 (No. 13, 1958); Khrushchev’s speech
to the Supreme Soviet of May 7, 1957, Pravda, May 9, 1957; for de-
tailed description of the organization and operation of the councils of
national economy cf. Petrov, Sovety narodnogo khoziaistva (1958).
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thus be assured. The direct participation of society could play an im-
portant role in combating breaches of socialist law and order. “Our
public organizations,” said Khrushchev, “have no less adequate ca-
pacities, means and forces for this than the militia, the courts and the
prosecutor’s office.” 4

Less than a year later, Khrushchev reported to the Supreme
Soviet as follows:

Guided by the decisions of the Twenty-First Congress, the Party and the
government are constantly effectuating measures for the further develop-
ment of socialist democracy drawing the wide masses of the working
people into the administration of the country’s political, economic and
cultural affairs. Extension of the rights of Union Republics, local authorities
and public organizations and reorganization of industrial management
have produced valuable results. The activity of the masses, politically and
on the labor front, is growing and their creative initiative developing.

More and more functions are being entrusted to public organizations,
and they are playing a bigger part in economic and cultural development
and in strengthening socialist legality. One evidence of this is the recent
decision of the USSR Council of Ministers and of the Party Central Com-
mittee to abolish the USSR Ministry of Internal Affairs and transfer its
functions to the Republics and local authorities. This is done not only
to reduce the size and cost of our administrative apparatus but chiefly
to further develop socialist democracy and enhance the role of public
organizations in combating infringement of our laws, and to extend the
powers of local authorities.

The process of decentralization, which resulted in an impressive
reduction of the central apparatus of the government of the union,
was paralleled by the transfer of some governmental functions into
the administration of social organizations. Even before the Twenty-
first Congress, the administration of sports and physical culture was
made the business of the social organizations (trade unions), and the
Congress recommended that a similar step should be taken for the
administration of health and cultural affairs.®

4 XXI sjezd KPSS o razvitii i ukreplenii sovetskogo sotsialisticheskogo

gosudarstva (No. 4, 1959); Denisov, “O sootnoshenii gosudarstva i

obshchestva v perekhodnyi ot kapitaliama do kommunizma period,”

SGP 2940 (No. 4, 1960); cf. XXI sjezd KPSS i zadatchi sovetskoi

pravovoi nauki, SGP 4-5 (No. 2, 1959).

5 Supplement to the New Times, No. 4, January 1960.

6 XXI sjezd KPSS i zadatchi sovetskoi pravovoi nauki, SGP 4-5 (No.
2, 1959).
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Decentralization of governmental powers and the creation of
new channels for law enforcement represent only two sides of the
same process, directed at drawing broad social strata into direct par-
ticipation in government. At the present stage, the level of individual
skills and habit of participation in governmental functions does not
permit the individual involvement of Soviet citizens. This must still
be done by way of their membership in social organizations, on the
basis of directed action.”

The transition to communism, or at least the first phase of it,
will not result in the relaxation of formal social ties. Quite to the con-
trary, as the Resolution of the Twenty-first Congress of the Party
warned:

[A] definite dialectical link is inevitable between a socialist state formation
and law, on the one hand, and self-administration by the people and social
norm of a communist society on the other; it consists of the preservation
in a different form of some of the elements constituting the activity of
the state and content of the norms of law.8

Soviet jurists interpret this statement as indicating that the cen-
tralized character of the Soviet state will not be affected by the process
of change, neither at present nor in the future. Communist society is
not planned to be a structure of free individuals who act according
to a certain pattern because of internal compulsion and acquired
behavioral pattern. Communist society will still be a centralized so-
ciety. As a Ukrainian jurist wrote:

The view that the system of self-administration in a communist society
is a decentralized system is a revisionist and anarcho-syndicalist distortion
of Marxist-Leninist teachings on the socialist state and structure of
society in the highest phase of communist society. Both a socialist state
formation and self-administration in a Communist society are understood
by the classics of Marxism-Leninism as a democratically centered organ-
ization.?

Soviet leaders and jurists are anxious to forestall any premature
ideas regarding a rapid change in the methods and forms of govern-

7 Ibid.

8 XXI sjezd KPSS o razvitii i ukreplenii sovetskogo sotsialisticheskogo
gosudarstva 14 (No. 4, 1959).

9 Radyanskie pravo 18 (No. 4, 1959).
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ment, such as turning the Soviet state into a system of loosely con-
nected organizations, each responsible for its own area of competence.
Khrushchev, describing the process of transition from socialism to
communism, used language which left little doubt as to the fact that
the process of transition means a greater cohesion of both govern-
mental machinery and social structures.!? Transition from the socialist
state into communist society will be a gradual process, characterized
not so much by the organization of new means of exercising govern-
mental powers but by the changes in the nature of governmental
functions. Organs of state administration will acquire the character
of social organizations, and their function will acquire a ‘social char-
acter, while rules of social behavior, which they will enforce, no
longer will be legal rules:

[Tlhe withering away of the state by no means implies the disappearance
of all... authority and administration.

The withering away of the laws does not mean the disappearance of
standards of social behavior, personal freedoms, and social duties of the
peoples. It would be an unforgivable vulgarization to represent the matter
in a manner according to which as the laws wither away under communism,
all the rules governing social relations and personal rights and freedoms
of citizens disappear, too. They will remain under communism, but they
‘will lose their political and legal character.1!

Soviet jurists and leaders have restated in a new form Stalin’s
doctrine that, as Soviet society comes closer to the realization of the
goals of social reconstruction, the functions of the state and law will
expand. They sound a note wamning that resolutions of the Twenty-
first Congress indicate that state direction of the national economy
will increase, that the government of the Soviet polity will continue
to provide for the defense of the country, and that its educational
and organizing functions will expand. In particular

10 “...year 1960 will go down in history as the first year of the extensive
building of communist society in our country. ... The past year has been
a further strengthening of the social and political system, the continued
development of socialist democracy and the heightening of the or-
ganizing and educational role of the Communist Party.” Supra note 8,
at 15.

11 Romashkin, “Razvitie funktsii sovetskogo gosudarstva v protsesse pos-
troienia kommunizma,” SGP (No. 10, 1958).
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.. .shall continue and shall grow such functions of the socialist state
as the function of the brotherly cooperation with other countries of
socialism, the function of the preservation of peace. Until the full victory
of Communism, shall be preserved protection of social property and
social order and the supervision and the measure of work and measure
of satisfaction of social needs.12

Not until several conditions are met will state and law disappear, but
even then not wholly. Before that happens, a high level of production and
high cultural level of the entire society will have to be reached. Differences
between the forms of life in the urban and agrarian environment, and be-
tween physical and intellectual work must be abolished. Survivals of
capitalism in the minds of the people, and the danger of external aggression
must be liquidated, and the entire society with all its members must fully
conform to the rules of life in a socialist community. Only then will the
socialist state have no function and no responsibility. However, adminis-
tration of things and productive processes will continue, but will lose its
political function.18

The general picture of this process is an almost total identifica-
tion of social organizations with the governmental apparatus, and the
integration of social and governmental actions into single patterns of
activity not only within a single area of life (e.g., economic activity)
but also within the same governmental function (administration of
justice, police functions, etc.). Social organizations become govern-
ment agencies organized on a different principle:

The activities of the social organization in the administration of the
affairs of the society, as distinct from the “intra-union” administration of
voluntary sozieties. .. must be carried out within the framework of the

Soviet Constitution which envisages the uniform subordination of all
organizations and citizens to the law of the Soviet state.14

Conversely, the elements of public administration acquire the
characteristics of social organizations of the voluntary associations
in the discharge of public functions. Khrushchev, referring to social
organizations, called the Soviets the largest and the most important
among them.!> Kommunist, the ideological paper of the Communist

12 Mitskievitch, “Razshirenie roli obshchestvennikh organizatsii v period

razvernutogo stroitelstva kommunizma,” SGP 26 (No. 9, 1959).

13 Id at 33,
14 1d. at 32.

15 Khrushchev, Rech na sobranii izbiratelej Kalininskogo izbiratelnogo
okruga goroda Moskvy 7 (1959).
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Party of the Soviet Union, anticipated Khrushchev’s statement by
writing in 1958 that the Soviets will not disappear from the future
Communist society, but “as society draws closer to Communism,
they, gradually, losing their class political character may merge into
a system of self-administration in a Communist society.” Further,
they will not only merge, but may even occupy the central, leading
position 16

Thus, some form of fusion between social and governmental
organizations is planned in which the Soviets will occupy a control-
ling position with two facets—one representative of the administrative
aspect of the Soviet governmental machinery and the other indicative
of its essential association with the society which it represents. In the
new scheme of things which is taking shape as a result of govern-
mental and party decisions, both sides of Soviet activities have gained
considerable importance.

Owing to the process of decentralization, the Soviets have ob-
tained a firmer grip on local industries which serve to satisfy local
needs. In the areas of its original jurisdiction, interference by the
higher echelons of the administrative apparatus seems to have been
restricted to cases of clear violations of the rule of law in force.!” On
the village level, the Decree of September 12, 1957, introduced an
important reorganization of the village Soviet. By increasing its size
and assigning additional personnel, the exercise of some basic func-
tions of government on the local level became possible.’® Another
development, which enhanced the role of the local Soviets, was the
assignment of administrative punitive powers to the militia com-
mission of the local Soviet, beginning with the township Soviets within
their territorial units.!®

Moreover, a significant change occurred in the style of the work
of the local authorities. Until now, decisions of the Soviet, consisting
of the elected members, were implemented through the instrumen-
tality of administrative personnel employed by its executive commit-

16 Kommunist (No. 11, 1958); cf. Aleksieiev, supra note 1, at 12-16.

17 Cf. supra at 180-81.
18 Zimin, “Novoe polozhenie o selskom sovete deputatov trudiashchykhsia

RSFSR” SGP 3-11 (No. 1, 1958).
19 Mitskievitch, supra note 12, at 27,
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tee. Now, the emphasis is on the direct action of the various com-
missions consisting of the elected members of the Soviet. These now
practice direct action in cooperation with social organizations or
through the so-called activists in various areas of administrative re-
sponsibility.

Since 1959, the number of deputies in the Soviet has increased
considerably. Thus has been permitted closer and informal coopera-
tion of the Soviets with trade unions, youth organizations, housing
and street committees, people’s militia, committees for the affairs of
minors, etc., which themselves are active in their various areas of
social action. These latter also cooperate with the Soviets in order to
realize specific programs in the field of public security, education,
social welfare projects, the administration of housing, and the liquida-
tion of crime and juvenile delinquency.2?

The over-all purpose is to exploit the influence, social ramifi-
cations, and manpower which various social institutions have at their
disposal. There are at least three patterns of cooperation between
social and governmental institutions. Social organizations perform
specific services (e.g., rehabilitation of criminals). They are in charge
of governmental functions, which are also handled at a different level,
by the governmental agencies. Finally, social organizations, particu-
larly those which participate in the economic functions of the socialist
system, assume general responsibility for the affairs of a social group,
thus bringing the situation very close to the medieval pattern of dis-
tributing authority.

SOCIAL ORGANIZATIONS AND GOVERNMENTAL
FUNCTIONS

The involvement of social organizations in the administration of
justice, resulting from the reforms initiated by the Twenty-first Con-
gress, had its precedent in the early days of the Revolution. Trade
unions with special responsibilities in the factories of Russia had
established their disciplinary tribunals. These were limited initially
to disciplining the workers, but tended to expand their functions un-
til they began to compete with the jurisdiction of the people’s courts,

20 Ibid
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which finally caused their liquidation.?? A somewhat longer career
was enjoyed by comradely courts which, organized in the army
(1917), ultimately spread later to the factories (1919). Their pur-
pose was to maintain the morale of the army and of factory crews in
the fulfillment of their duties. In 1928 (August 28) the basic law on
the organization of the comradely courts in factories and in govern-
mental and social establishments was enacted. Then in 1930, village
courts were set up, and in 1930 and 1931, similar institutions were
established in housing organizations.

The purpose of these organizations was to deal with minor of-
fenses originating mainly in private accusations. Their jurisdiction
was based on the fact that parties were employed, or lived, in the
same village, factory, or in the same house. Such minor problems,
arising out of conflicts between neighbors or coworkers, have little
general significance. Neither did they constitute a danger to the pres-
ervation of peace. Thus, the state could profitably leave them to be
handled by quasi-judicial bodies. However, as Soviet society moved
toward total monopolization of public authority by the central gov-
ernment, the activities of the comradely courts began to dwindle and
in the late thirties were practically halted.2?

An editorial in a Soviet legal periodical found the cause of the
disappearance of this form of social participation in governmental
activities in the fact that comradely courts lost contact with the social
milieu which produced them:

The drawback of the regulations concerning social courts, introduced
thirty years ago, was precisely this, that direction of their work was the
responsibility not of the Soviets or trade unions, but of the people’s courts.
This fact transformed comradely courts into a supplementary element in
the state judicial system, and limited their contact with the broad social
masses.28

21 Hazard, Settling Disputes in Soviet Society, The Formative Years of
Legal Institutions 182 .(1960).

22 “Obshchestvennye sudy—vazhneishaia rola borby z perezhytkami prosh-
logo,” SGP 4-5 (No. S, 1959); Savitskii & Keyzerov, “Razvitie pravovykh
form organizatsii i dejatelnosti tovarishcheskikh sudov,” SGP 37-46
(No. 4, 1961); Hazard, Le droit soviétique et le dépérissement de I'Etat
4-5 (1960).

23 Obshchestvennye sudy, supra note 22, at 10; Mitskievitch, supra note
12, at 26.
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It is useless to speculate whether comradely courts had a chance
to survive Stalin’s regime merely by dint of a different affiliation.
However, it is also true that the present policy of the regime is to
foster the expansion of governmental functions of a general nature
within social groups which owe their existence to their functions in
the economic units, i.e., collective farms and workers’ organizations
on the factory level.

Of the two, farming collectives are more important in terms of
the human mass involved, as somewhat more than 50 per cent of the
Soviet population lives and works in the countryside. By the very
nature of things, village communities, closely identified with the
economic organization which almost totally absorbs the life of an
average member of the collective, represent an ideal social environ-
ment for self-government activities. Under Stalin these tendencies suf-
fered from the fact that centralized economic administration gave
little independence to the collective’s authorities, which voted charters
and statutes according to the single model prepared by the ministries
and adopted economic plans and deliveries of farm products to the
government according to instructions centrally prepared.

On March 5, 1956, the Central Committee of the Party and the
Council of Ministers of the USSR passed a resolution to encourage
the collectives to depart from the pattern and adapt their charters to
local conditions. After the Twenty-first Party Congress, the Supreme
Court of the Soviet Union followed this resolution with a ruling
(March 26, 1960) which instructed the courts that charters of the
collective farms had to be considered as the basic source of law in
legal disputes:

[Wihile adjudicating in civil matters pertaining to agricultural collectives,
the courts should take into account that members of the collectives make
decision as regards the disposal of the products and of the property of
the collective, and direct its activities in accordance with the laws of the
Soviet authority, decisions of the Party and of the Government. .. and
that a collective’s charter with its supplements and amendments which

were registered by the executive committee of the region represents the
basic law for its activities.2

24 Bardin, “Novoe postanovlenie plenuma Verkhovnogo Suda SSSR ‘O
Sudebnoi praktike po grazhdanskim kolkhoznym delam,” SGP 12 (No.
6, 1960).
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Self-government of agricultural collectives has also been upheld
by the Supreme Court in connection with the administration of crimi-
nal statutes. Thus, the court quashed the case against three members of
a collective, who were charged with a theft of social property, stating:
It is not correct to initiate criminal prosecution of the members of an
agricultural collective for offenses connected with the economic activities
of the collective, without a prior decision in this respect by the general
meeting of the collective. If the injured party is a collective farm, then
the problem regarding making good the losses, application of correctional
measures to the offenders should be in the first place decided by the
general meeting of the members of the collective.28

The Chairman of the Supreme Court of the Union, in-an article
published in the leading legal periodical, approvingly described the
situation in one of the agricultural collectives with a membership of
some six thousand. This collective gives no business to the criminal
courts. It is admitted that criminal offenses are committed in this
exemplary association of Soviet citizens. The chairman of the col-
lective explained this situation by the fact that, owing to the organiza-
tion of work, not the slightest transgression of the law escapes
attention. Transgressions are dealt with on all of the levels of the organ-
ization of the collective, in the working brigade, by the party com-
mittee, and by the administration, as well as in the general meeting.
The results of this method are said to be most satisfactory, particu-
larly in regard to moral rehabilitation of the offenders.?

A somewhat analogous development took place in the indus-
trial sector of the national economy. The decree of the Presidium of
the Supreme Soviet of July 15, 1958, gave additional jurisdiction to
the factory and local trade union committee regarding participation
in the management of industrial enterprise or a working institution,
in all those aspects which concern the interests and the rights of the
factory crew, enforcement of the labor law, and matters affecting the
fulfillment of the economic plan. Expansion of administrative respon-
sibilities was combined with expansion of judicial powers. Thus, the
factory and trade union committee deal locally with all matters of
discipline, with appeals from the labor disputes boards, and render

25 Gorkin, “O zadatchakh sovetskogo suda v period razvernutogo stroitelstva

kommunizma,” SGP 17 (No. 3, 1960); cf. Pravda, July 29, 1959.
26 Ibid.
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decisions on the dismissal of workers. In this particular field their
decisions are final, and their powers resemble very much the powers
of an umpire. The factory committee may modify the decision to
dismiss a worker and impose another disciplinary measure, with a
warning to the culprit. It may also order steps designed to instill in
the member of the crew a correct attitude toward work and per-
formance of his duties, including social supervision by the members
of his working brigade or team, as well as investigation of his per-
sonal circumstances.?

As compared with the situation in the agricultural collectives,
the operation of group government in the industrial environment of
socialist society is narrow in scope, and certainly the urban environ-
ment restricts the degree of the factory committee’s control over
individual workers. However, the expansion of factory housing proj-
ects and of welfare services and the amenities of factory life tend to
increase the effectiveness of collective control over individual mem-
bers of the factory crew.

NEW FORMS OF ADMINISTRATIVE JUSTICE
The outline of principles to provide a guide for the reform of
criminal codes in the Soviet republics states that

. . . administration of justice in criminal matters belongs exclusively to the
court. Nobody may be declared guilty of committing a crime and be
subjected to penalty except by court sentence.

Article 7 of the General Principles of Criminal Legislation was read
in the context of the abolition in 1955 of the Special Board in the
Ministry of the Interior which exercised vast punitive powers, gen-
erally without trial, and which at one time was the most important
instrument of criminal repression.?®

27 Akhverdian, “Zakreplenie vazhneishykh dostizhenii sovetskogo naroda,”
SGP 97 (No. 11, 1959): “...in those enterprises, where the factory
committee of the trade union under the leadership of the party organiza-
tion fully exercises the rights which it has under the statute, all basic
problems of production, of work and living conditions are decided by
the management of the enterprise only in cooperation with the trade
union organization.”

28 Gsovski & Grzybowski, Government, Law and Courts in the Soviet Union
and Eastern Europe 578 (1959).
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The significance of Article 7 was somewhat weakened by the
fact that in a number of Soviet Republics a law against parasites was
adopted. It provided that a meeting of neighbors could exile for
two to five years of forced labor persons who carry on “a parasitic
mode of life . .. as well as those living on unearned income.” The
only formality required, in addition to the popular vote, was that
the decision to impose a sentence was subject to confirmation by the
executive of the district soviet. There was no appeal to a court.

However, at that particular moment this method of criminal
repression of the enemies of the socialist mode of life was somewhat
in doubt. Its adoption was discussed in other republics but was re-
jected in RSFSR, which somewhat checked its progress. In the ab-
sence of the regime’s clear position, it seemed that this law would
not significantly detract from the judicial monopoly for the adminis-
tration of criminal statutes.

The situation changed materially after the Twenty-first Party
Congress. Khrushchev declared himself in favor of the exercise of
governmental functions by social organizations:

Problems of security in our social order, and enforcement of the rules
of socialist coexistence should, to an ever increasing degree, become the
business of social organizations. ... Socialist society forms such volun-
tary agencies of enforcement of the social order as people’s militia, com-
radely courts, and similar institutions. They will discharge in new man-
ner ... social functions....

According to Khrushchev, this new approach to law enforcement
was dictated by the serious restriction of the powers of the security
police.?® The proposal soon became adopted in the RSFSR and in a
number of other republics, reflecting a change in the general attitude
of the legislatures of the various republics toward the law on para-
sites.

In the debate which followed, the administration of serious
penalties by nonjudicial bodies was declared to be typical for the
period of transition to communism. Administrative regulation of cer-
tain relationships is being replaced by the institutes of civil law and
kolkhoz law. Similar changes occur in the field of the administration

29 Pravda, Jan. 29, 1959.
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of justice, where judicial functions and court action are replaced by
administrative forms of criminal responsibility:

In conditions of transferring separate functions of the governmental
agencies to social conditions, the tendency in this group of relations is to
tie it directly to the expansion of autonomous and creative participation
of the broad working masses in the maintenance of social order and of
rules of socialist coexistence.30

The inference is that the broad working masses may provide admin-
istrative action but cannot be a source of judicial process.

In the past, the functions of the comradely courts were primarily
concerned with the internal discipline of the social groups which they
served. As a party resolution stated:

Disciplinary courts should. .. raise the discipline of labor and cultural
forms of the struggle for the higher productivity of labor not interfering
with the functions of the people’s courts and governmental functions.3!

The main duties of the comradely courts were in the re-education of
the workers, with a view to advancing the interests of production.
Their social significance consisted in the specific purposes of the
group, as defined by its economic function. But, in addition, the
comradely courts dealt with immoral behavior of the factory crew,
rowdiness, indecent behavior, cursing, minor thefts, etc.32

The resolution of the Executive Committee of the Council of
National Economy of the RSFSR of August 27, 1928, added to the
jurisdiction of the comradely courts cases of insults and lies.3® A year
later, they were instructed to deal with cases of bodily harm, minor
larceny of materials and tools, and civil disputes involving small
value.34

Comradely courts were instructed to proceed in an informal
and simple manner. However, their duty was always to give an op-
portunity to the accused party to be heard. Their action included

30 Aleksieiev, supra note 1, at 17.

31 Decision of the Central Committee of the Party of January 12, 1922
Savitskii & Keyzerov, supra note 22, at 38.

32 lbid.

33 Sob. uzak. No. 114/707 (1928).

34 Sob. uzak. No. 67/62; Savitskii & Keyzerov, supra note 22, at 39.
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conciliation, arbitration, arrangements for the restitution of damages,
as well as simple judicial functions.

Post-Stalin developments have contributed significantly to the
expansion of their function, although the technicalities of their ac-
tion have remained practically unchanged.

At the Twenty-first Party Congress, Khrushchev postulated ex-
pansion of their activity outside the immediate social group they
serve.3® This was duly reflected in Article 1 of Model Act of the
Comradely Courts, stating that their duty consists in

. . . educating Soviet citizens in the spirit of communist attitude to work,
socialist property, observance of the rules of socialist coexistence, pro-
moting with the Soviet people the spirit of collectivism, comradely help,
respect for dignity and honor of the citizens.

Their duties were no longer confined to the framework of a social
group, but were to extend to everybody within their territorial juris-
diction.

Following the Twenty-first Party Congress decision, No. 3 of
the Plenary Session of the Soviet Supreme Court (June 19, 1959)
and Order No. 43 of the Procurator General of July 20, 1959, the
courts and subordinate prosecutors were instructed to restrict judicial
action to cases which called for the action of courts. Minor cases
which could be sucessfully dealt with by social organizations and
comradely courts should be transmitted to them for informal disposal
without resorting to formal criminal procedures.

Both the Supreme Court and the Procurator General resorted to
an unusual legal argumentation. They referred to Article 7, part 2,
of the Principles of Criminal Legislation enacted in December 1958.
Article 7, part 1, contains the definition of the crime. Part 2 of Arti-
cle 7 states that:

An act of commission or omission shall not be deemed a crime; if al-
though formally containing the elements of an act specified by the crimi-
nal statute, it nevertheless does not represent social danger, because of
its insignificance.36

35 Khrushchev, O kontrolnikh tsyfrakh razvitia narodnogo khoziaistva SSSR

na 1959-1965 gody 122 (1959).
36 Sots. zak. 13-19 (No. 9, 1959).
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The jurisdiction of the comradely courts was regulated in detail
by the Model Act of the Comradely Courts, which was to serve as
the basis for the adoption by the individual republics. The Model
Act appeared in Jzvestia on October 23, 1959.

Comradely courts are competent to deal with minor civil cases,
breaches of the discipline of labor or factory rules, misuse of ma-
terials, tools, instruments, or means of transport which are social or
government property, failure to provide proper education for chil-
dren, refusal to accept respectable employment and carrying on of a
parasitic mode of life, small thefts, minor assault, violation of the
government monopoly of trade, speculation, breaches of peace, viola-
tion of rules in living quarters, and in all those matters which are
transmitted by the prosecution or courts. Comradely courts may apply
various forms of censure, impose fines, put an offender on probation,
obligate his immediate collective to exercise supervision during a
certain period, and impose on him the obligation to make up the
damages caused by his action.

The primary purpose of the comradely courts is to relieve courts
of general jurisdiction from dealing with minor criminal and civil
cases. As an editorial in a Soviet periodical revealed, people’s courts
dispose yearly of more than four million civil cases, quite frequently
of great simplicity and concerning small value.3”

Moreover, their purpose is to combine the protection of social
interests with preventive action. The law states:

The main task of the comradely courts is to prevent violations of the
law and all actions which harm society, education of the people by means
of crime prevention and social influence, creation of an atmosphere of
intolerance for anti-social behavior of any kind. Comradely courts are
clad in the confidence of the collective and express its will.

The broad aims of the quasi-judicial action of the comradely
courts are made realistic by the fact that their action is supported
by the general mobilization of social organizations in the enforce-
ment of the rules of life in socialist society. Simultaneously with the
Model Act of the Comradely Courts, two additional model acts, one
dealing with raising the Role of Social Organizations in the Struggle

37 SGP 4-5 (No. 2, 1959).
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with the Violations of Soviet Laws and Rules of Soviet Society, and
the other on the creation of committees for the Affairs of the Juveniles
(1zvestia, October 23 and 24, 1959), were published. The comradely
courts thus became a center of a vast mechanism which is to deal
with antisocial manifestations in Soviet life, beginning with the af-
fairs of children without proper care, and affecting the behavior of
Soviet citizens in public places and at work, their general attitude to-
ward one another, family relations, manners in public places, and even
at home.

The leading idea in this scheme of things is that not all viola-
tions of codes of social behavior need to be dealt with through judicial
channels.3®

The action of the social courts and social organizations is
strengthened by the formation of the so-called people’s detachments,
which strengthen police action and work on a part-time basis to
provide security and safety in public places. They participate as a
supporting arm for the regular police in the investigation of crimes
and intervene on the spot in all situations which would threaten dis-
turbance of the peace. Their obvious advantage is the presence of
members of the detachments everywhere—in streets, houses, dwell-
ings, at work, and in recreational institutions—in numbers greatly
exceeding manpower possibilities of the regular police.8® _

Article 38 of the Principles of Criminal Legislation gave social
organizations the right to intervene in a criminal case, thereby assum-
ing direct responsibility for the rehabilitation of the offender:

Taking into consideration the circumstances of the case, the character
of the guilty person, as well as the petition for suspension of sentence
presented by a social organization, or a collective farm, where the guilty
person is employed, the court may impose upon these organizations .the
duty of re-educating and reforming the person whose sentence is sus-
pended.

38 Utevskii, “Voprosy ugolovnogo prava v projekte zakona,” SGP 116-19
(No. 1, 1960). The leading principle in this connection is that judicial
punishment is necessary only for those who cannot be reformed by
means of social influence.

39 “Nekotorye voprosy sudoustroistva,” SGP 72-83 (No. 7, 1959); Barsukov,
“Ob uchastii trudiashchikhsia v okhranie obshchestvennogo poriadka,”
SGP 51-55 (No. 8, 1959).
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The close collaboration of the courts with the various forms of
crime prevention is further assured by the institution of the social
prosecutors and social counsels who, by court order, may be called
upon to participate for the defense (Article 41 of the Principles of
Criminal Procedure).

The purpose of these provisions was to further the idea that
only some forms of actions and some types of duties may be dis-
charged satisfactorily by the institutions of the state. The functions of
rehabilitation and re-education are thought to be the proper province
of social organizations. Some of the drafts of the criminal codes for
the individual republics have rules that convicts with suspended
sentences will be placed in the charge of local and village Soviets,
which report to the courts on the rehabilitation and re-educational
procedures in each individual case. Some of the other drafts have
demonstrated rather poor understanding of the new approach. Al-
though it was clear that a suspended sentence precluded execution
and that educational and supervisory methods did not constitute a
penalty, it was specified that in such cases procedures provided for
in the legislation on correctional labor should apply. Correctional
labor is conceived as a form of penalty which consists in performing
labor at a selected place of work, without deprivation of freedom and
at reduced wages (Article 21 and 25 of the Principles of Criminal
Legislation) .4

The new order of things, which in this respect differs little from
the practices of the Stalinist period, aims at exploiting the administra-
tion of criminal justice for the education of the populace at large.

40 Durmanov, “Ugolovnoe zakonodatelstvo Soiuza SSR i ugolovnoe

zakonodatelstvo soiuznykh respublik,” SGP 87-95 (No. 7, 1959).

Direct participation of social organizations in the administration
of justice has a long tradition in the Soviet administration of justice.

Basic principles of criminal procedure of 1924 provided that “deprivation

of freedom as a preventive measure may be replaced by the guarantee

of the professional, and other workers, peasant, and social organizations™

(art. 10). Similarly, art. 142 of the Code of Criminal Procedure of the

USSR ruled that in addition to the individual guarantee that the suspect

will not evade justice, such a guarantee may be given by social organiza-

tions of which the suspect is a member. However, codes of the Union
republics have not included this provision. Baginskii, “Institut obshchest-

vennogo poruchitelstva kak miera preduprezhdenia pravonarushenii i
perevospitania pravonarushytelei,” SGP 71 (No. 10, 1959).
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Thus, great attention is being paid to the idea that some trials should
be held in the factories or collective farms which made up the scene
of the crime or involved their members.4!

Another idea was that a social group or a locality which was
involved in some manner in the commission of the crime should,
preliminary to the hearing and the trial of the case itself, be the scene
of the public investigation of the crime. The proposal was to effect
this desire at a public meeting in the presence of all those possessing
some knowledge of the circumstances of the case or at least of the
actors of the judicial drama. The only objection to this treatment of
the procedural aspects of criminal proceedings was that it could
hardly satisfy the need for the secrecy of the pretrial investigation.42

These various schemes and proposals demonstrate the new con-
cept of the judicial process, which differs in form from direct social
action only in the feeling of a need for a higher expertise in the
practical handling of the case. The chief element of formal justice—
the absence of the influence of the local environment on the minds of
the judges—has been eliminated and replaced by the idea of collective
responsibility for the behavior of the individual. This is to become
the cornerstone of the social order in which the coercive role of the
state and of public authority is to play an ever diminishing role.

SOCIAL ACTION AND LAW ENFORCEMENT

There is a good deal of confusion in the minds of Soviet jurists
concerning the question of to what extent social organizations called
upon to perform governmental functions are to be bound by the rule
of law. It is certain that their action will be different as to form, but
at the same time members of the legal profession point out that all
governmental functions must conform with the principles of the Con-
stitution and of the Soviet statutes.*® The same impression is gained
from the provisions of the law on the Increasing the Role of Society
in the Protection of Social Order. Its basic idea is to make the entire

41 Sovetskaia obshchestvennost, reshaiushchaia sila v borbe za ukreplenie
sotsialisticheskogo pravoporiadka, SGP 20 (No. 10, 1959).

42 Mitrichev, “Privlechenie obshchestvennosti k rassledovanii prestuplenii,”
Sots. zak. 84 (No. 10, 1960).

43 Mitskievitch, supra note 12, at 32,
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