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CASES ON SURETYSHIP

CHAPTER |

NATURE AND FORM OF THE CONTRACT

SECTION 1. AT COMMON LAW!®

1. JENNINGS v. HATLEY, Yelverton 20.°
Court of Queen’s Bench, Mich. Term, 44 and 45 Eliz.

Oral promise to pay debt of another, good at common law.
Consideration, sufficiency of to support such promise.

The plaintiff declared that such a day and year he recov-
ered against one Basset in the Common Pleas in an action of
debt on a bond of 50l. and upon that recovery he took forth a
special cap. utlagat. for the body, goods and land of Basset; and
shewed the tenor of that writ specially, and the defendant per-
ceiving the plaintiff intended to serve the said writ on the goods
of the said Basset, desired the plaintiff to stay the execution of
the said writ till such a day; and if Basset did not that day pay
the plaintiff the 50/. in consideration of such stay of execution of
the said writ, and for 2s. 4d. to be given the defendant by the
plaintiff for renewal of the said writ of capias, the defendant
promised, if Basset by the day limited did not pay the 50/. that he
would pay it the plaintiff: and alleged in facto the stay of the
execution at the defendant’s request, and the giving of the 2s. 4d.
for the renewal of the said writ, and that Basset did not pay
the 50l. at the day, &c. to his damage 100 marks, and upon non
assumpsit pleaded it was found for the plaintiff: and it was
alleged in arrest of judgment, that the consideration is not good.
but void and against law: for the capias utlagat. is the queen's

'It was not necessary at common law that the contract of a surety or
guarantor should be in writing. Brandt on Suretyship & Guaranty, § 37.
*S. C. Cro. Eliz. goo.



2 FISH V. RICH.\RDSON [Chap. 1

suit; and therefore a promise made in consideration to stay the
queen’s suit is not good: for if goods are stolen from J. S. and
a stranger promises that in consideration J. S. will not prosecute
any indictment against him who stole them, that he will give him
so much money, this is a void promise; for it is in hindrance of
the queen’s justice and benefit: But by Gawdy, Fenner and Yel-
~ verton the consideration is.good: for this capias utlagat. issued
upon the original suit of the party, so the benefit which the queen
is to have is by means of the party, and he is at the charge of
suing it forth, and hath the carriage of the writ: and if the party
is taken he shall be in execution at the suit of him who recov-
ered; and if the queen by virtue of the capias utlagat. has any
goods, she is to satisfy the party at whose suit the outlawry
came ; but nota, Popham contra in the case supra; for it is merely
the queen’s suit, which the party neither can, nor ought to delay:
for the queen’s attorney may take such goods, although he that
recovered will not sue for them. But judgment for the
plaintiff according to the opinion of the three justices. And in
this case it was said to be adjudged between Garnons and Layton,
that if a man is taken on a capias utlagat. after judgment, he is in
execution for the party; and if he escapes, although he was taken
at the queen’s suit, yet the party has such an interest in the body,
that he shall have escape against the sheriff. Quod nota; Yelver-
ton was of counsel with the plaintiff.

2. FISH v. RICHARDSON, Yeclverton 55.°
Court of King's Bench, Mich. Term, 2 Jac.

Oral promisc of exccutor to pay debt of testator good at com-
mon law.
Consideration, forbearance sufficient to support such promisc.

The case was such: Fish had a debt owing to him by the
testator Richardson on a simple contract: and came to the de-
fendant and told him of it; who said, that if the plaintiff would
forbear suit against him for a time, he promised to pay him; it is
a good promise in law ; for although the defendant might wage
his law in an action brought against him by the law, because it is
of another’s contract; vet in law such debt on simple contract re-
mains a debt, and is not absolved by the testator’s death: And
according to the book 10 Hen. 6 an action of debt lies against the

3§, C. sub. nom. Fisher v. Richardson, Cro. Jac. 47.
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executor for it; and if he plead to it, and doth not demur upon
the declaration, judgment shall be given against him; and the court
ex-officio will not abate it without the challenge of the party ; but
if the heir promises on forbearance of suit to pay such debt, yet
no assumpsit lies against him; for there is no consideration, be-
cause the heir is liable to no debt without specialty.

3. PETRIKEN v. BALDY, 7 W. & S. 420.
Supreme Court, Pennsylvania, 1844.

Oral promise to pay debt of another must be_cstablished by

glear and explicit evidence.

Error to the Common Pleas of Columbia county.

Peter Baldy against Dr. David Petriken.

This was an action of assumpsit to_recover a debt due by
Francis Tully tg the plaintiff, upon the promise of the defendant
to pay it in consideration of forbearance.

The plaintift offered in evidence an item of charge in his book,
in the account of the defendant, “21 July 1831 amount answered
for Hugh Laughlin $2.89,” with proof by the clerk who made the
entry, that he would not have made it without the defendant’s
direction, that this was his invariable mode of making such en-
tries, both as regards the defendant and other persons. The de-
fendant objected. The court overruled the objection and sealed
a bill of exceptions,

The evidence of the assumption by the defendant was given
by the clerk of the plaintiff as follows:

‘“The account was shown to Dr. Petriken in the forepart of
Oct. 1830, on or after the 5th of Oct. 1830. I was clerking for
Mr. Baldy at the time ; he was absent in the city purchasing goods;
before he went to the city, he gave me a charge respecting some of
the contractors on the Pennsylvania Canal line that had been deal-
ing with us; the estimate was to have been drawn while he would
be absent. Among the contractors indebted to Baldy at that time
was Francis Tully, and the principal one I was charged with at-
tending to. I was directed to call on Dr. Petriken for the amount
of this bill, having been assumed by him on the morning the esti-
mate was to be paid over to the contractors. I came out to make
some inquiry about these persons indebted to Mr. Baldy, and I
conversed with a number of persons about the probability of the
estimate being paid that day. I met Dr. Petriken, asked him about
some of the contractors, and told him I was directed by Baldy to
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call on him for the amount of this bill against Tully. I had not
the bill with me; he (the Doctor) replied that I had better attend
to some other accounts ; that there were other accounts that were
much more in danger of being lost; that he and Baldy would fix
that themselves ;that Francis Tully could not draw any. money from
the Canal Commissioners; that the money came through his (the
Doctor’s) hands; that he had the drawing of the money in that
contract. This was the substance of the conversation at the
corner, and I returned to the store. On the same day and about
the middle of the day, the Doctor called in at the store and asked
to see the bill against Francis Tully, and I handed him this bill,
this very paper in my own handwriting. He took it and added
it up; it had been added up to $274.5214 at the date 28th Sept.
1830; from that date to sth Oct., inclusive, there had been five
charges made that was not added up; that he footed up, making
the amount $343.523;. He noted the amount down on a letter
or piece of paper and took it with him. The Doctor put this same
amount down in pencil on this account; the marks are here yet.
He only wanted the amount, I was going to show him the items.
He replied he only wanted the amount of the account. I showed
this account to Francis Tully, before I saw the Doctor at the
corner ; it was shown to him at different times and also that day
of the estimate ; he admitted it to be correct. He never paid it nor
anybody else.”

The defendant requested the court to instruct the jury that
the evidence, taken to be true, is not sufficient to charge the de-
fendant with the debt. DBut the court was of a different opinion,
and submitted the evidence to the jury, who rendered a verdict
for the plaintiffs

Cornby and Greenough for plaintiff in error.

Coopcr and Bellas, contra.

The opinion of the court was delivered by

Rocers, J.—It has been frequently regretted that the fourth
clause of the Statute of Frauds, 29 Car. 2, ch. 3, which requires
} that to charge a person for the debt, default or miscarriage of
another, the agreement should be in writing, was not extended to
this State. In Pennsylvania, however, the law is otherwise, for
such agrecements may be proved by parol; but as a protection
against fraud, it is required that the evidence of the promise
*should be clear and explicit, that there should be no room to sus-
pect mistake, misapprehension, or any unfairness in the trans-
action. The first objection is contained in the first bill of excep-
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tions. It is the charge in the book account, against the defendant,
of the assumption of the debt of Hugh Laughlin. It is not pre-
tended that this is such an item as is properly chargeable in a book
account, but it is insisted that with the aid derivable from the clerk
who made the entry, it was properly received in evidence. * * *
We think the testimony entirely too yncertain and unsatisfactory.
It 1s not unreasonable to require clear and explicit proot of the
agreement; and this is_absolutely necessary to guard against
fraud. If by an inspection ot the book he had remembered that the
entry was made on the authority of the defendant, it would be a
different question, for the book is only important as a means of
refreshing the memory of the witness. But, unfortunately, he
has no recollection whatever of it. And the only evidence of the
agreement is an inference, which he derives from the fact that
it is his handwriting, and his belief that he never put such charges
in the books without the direction of the person who had assumed
to pay.

In connection with this is the charge of the court in relation
to the assumption of the debt against Francis Tully. It is alleged
that the defendant assumed to pay this bill. That Tully was in-
debted to the plaintiff, would not seem to be questioned ; but did
the defendant assume to pay the debt? * * * That there was some
understanding between the plaintiff and defendant in relation to
debt of Tully may be reasonably inferred from the evidence, but
what the contract or agreement was, nowhere appears. The money
due Tully on his contract was to come through the hands of the
defendant, but as it belonged to Tully, Dr. Petriken would have
no right to pay it to Baldy without the assent of Tully, and there
is no proof that Tully assented to any such disposition of the
money. But did the defendant make himself absolutely respon«\

sible to the defendant, [plaintiff] and if so, what was the consid-
eration of the promise to pay? Of the nature of the agreement we
arc left in the dark, and of any consideration I cannot see a par-
ticle of proof. Of these material points we are left entirely to
conjecture. To make the defendant amenable for this debt, it is
necessary for the plaintiff to prove, distinctly, the agreement or
promise to pay the debt, and that the promise was made on a
sufficient consideration, . On_both points the plaintiff's proof is
defective.  In the declaration it is alleged that the promise is in
consideration of forbearance. It cannot be seriously contended
that there was any contract made with Clayton, who acted as the
agent of Baldy; if his cvidence proves anyvthing. it proves a pre-
existing contract between DPetriken and Baldy. It appears that
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Tully was a sub-contractor under Petriken, and that the money,
under some arrangement, was receivable by Petriken, but that
would not authorize Petriken to pay Baldy without Tully’s con-
* sent, and such assent is neither shown nor alleged. Why, then,
should Petriken assume to pay this debt? What reason had he,
what motive or consideration was there moving from Baldy to
induce him to become liable for the debt of Tully, when, under the
evidence, if he paid he must do so at his own risk? We may
readily believe, that standing in the relation he does to Baldy and
Tully, he may have been willing to lend his friendly aid to Baldy
in collection of the debt he had against Tully. But beyond this,
no legitimate or safe inference can be drawn. On neither point,
theretore, does it seem to me that the plaintiff has given such
evidence as we have a right to require, for it must be remembered,
on him is thrown the burden of proof. On another trial, the dec-
laration may be amended so as to avoid the objections made to it.
It may be sufficient to observe, that in the other point we perceive
10 error.
Judgment reversed and zenire de novo awarded.

SECTION 2. UNDER THE STATUTE OF FRAUDS*
4. CONSTRUCTION OF THE STATUTE.
a. Of the words “No action shall be brought.”

4. CRAIG v. VAN PELT, 3 J. J. Marshall 490.
Court of Appeals, Kentucky, 1830.

Surety cannot recover back money voluntarily or coercively
paid by him in response to his oral promise.

Statute docs not render oral promise to pay debt of another
void, but operates only to prevent enforcement of the promise by
suit.  Statute applies only while contract is cxecutory.

Opinion of the Court, by Citief Justick ROBERTSON.
Thomas Easterby, as administrator of Thomas Martin, hav-
ing obtained a judgment against John VanPelt, executor, and

¢ The fourth section of the Statute of Frauds, 29 Car II, chap. 3, in its
original form as given in Drowne on the Statute of Frauds, sth ed. page
648, is as follows:

IV. And bee it further enacted by the Authoritie aforesaid That



Sect. 2] CRAIG V. VAN PELT 7

Mary Blair, executrix, of Robert Plummer, and caused a fieri
facias on the judgment to be levied on assets in their hands; they
replevied the debt for two years, with Silas Craig as their surety.

At the expiration of the two years, a fieri facias on the re-
plevin bond was levied on the property of Craig, and he was
compelled to pay the amount due. To recover the money thus
paid, Craig filed his motion, on sufficient notice, against Samuel
VanPelt, as the administrator of John VanPelt. After hearing
the testimony the circuit court dismissed the motion, and Craig
appealed.

Waiving objections not affecting the merits (and there are
some such which might sustain the judgment), we shall consider
only the main question involved in the case.

It was abundantly proved by parol testimony that the execu-
tor was anxious to pay off the amount of the execution without
replevying. But as the judgment had been rendered against the
testator, as the surety of Levi Craig, a brother of Silas Craig, the
execution was held up by the sheriff, a few days, for the purpose
of giving time to ascertain whether Silas would, as VanPelt said
he had promised to do, pay the debt. .

Silas, being consulted, admitted that he had promised to pay
the debt for his brother, and that he had, as he then supposed, prop-
erty of I.evi’s in his hands, sufficient to indemnify him. But he
solicited time, and, to obtain it, urged the propriety of giving a
replevin bond.

VanPelt persisted in his opposition to the replevin, and said
that he would prefer paying off the execution at once. But, on
receiving positive assurances from Silas Craig that he would dis-
charge the bond when it should become due, he yielded, and the
bond was given.

" Whether these facts constitute a bar to the motion, is the
only question to be considered.

Craig insists that they do not, for the following reasons:

from and after the said fower and twentyeth day of June noe Action shall
be brought whereby to charge any Executor or Administrator upon any
speciall promise to answere damages out of his owne Estate or whereby
to charge the Defendant upon any specigll promise to answere for the
Debt, Default or Miscarriages of another person or to charge any person
upon any agreement made upon consideration of Marriage or upon any
contract or sale of lands Tenements or Hereditaments or any interest in
or concerning them or upon any agreement that is not to be performed
within the space of one Yeare from the makeing thereof wunlesse the
Agreement upon which such Action shall be brought or some Memorandum
or Note thereof shall be in writing and signed by the Partie to be charged
therewith or some other person thereunto by him lawfully authorized.
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1. The assumpsit was a collateral undertaking, without writ-
ing, to pay the debt of another.

2. It was not to be performed in a year, and, therefore, for
these reasons, is within the operation of the statute of frauds and
perjuries.

3. Parol evidence was inadmissible to prove the promise,
because the parties are, (as he supposes) estopped by the recitals
in the bond.

The last reason is futile. The testimony does not contradict
the bond. The bond shows that Craig signed it as surety only.
No attempt was made to prove that he was the principal. The
sole object and effect of the evidence was to prove why he be-
came surety, and that, in consideration of the motives which in-
duced him to sign the bond, he promised to pay the amount of it
when it should be collectible. This surely contradicts nothing in
the bond. _

It is not necessary to decide whether the promise was within
the statute, because, admitting that it was, for either or both of
the reasons assigned, nevertheless it is our opinion that the statute
will not avail Craig, sp as to sustain his motion.

The statute would not render the promise zoid. Its only effect
would be, to prevent the enforcement of the contract by suit.

The promise is not now executory. It has been executed by
Craig. The party in whose favor it was made, is not attempting
to coerce performance. He prosecutes no suit. He is passive and
content. Dut Craig, after having paid what he assumed to pay,
sues to recover it back, because, if he had not paid it, he could not
have been forced to do it by suit. There was no express promise
to refund, and the law cannot imply one. Ex aequo et bono, no
implication arises in his favor.

It is only while the contract remains executory, that the
statute applies to it; after it shall have been executed, it would
be preposterous to suffer its cancelment, merely because, as an
express contract, it could not have been enforced. by action, by
either party. To give such an operation to the statute, would
pervert its aim and convert it into a sword instead of shield. It
would then be a statute to encourage and legalize fraud, and not
an act to prevent fraud.

This statute is exclusively preventive. It gives no remedy, it
only withholds remedial aid.

The principles established in Roberts v. Tennel, 3 Monroe
247, seem to us to be decisive of this case.

[N

-
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Craig is endeavoring to recover momney bv pleading the
statute. It was not framed to be an engine for any such purpose.

It is not material whether Craig paid the monev_voluntarily
or coercively. VanPelt did not coerce him. The sheriff, knowing
the contract and the reasons why the replevin bond had been exe-
cuted, levied the execution on the property of Craig. as he ought
to have done. By the operation of law then, without the active
or improper interference of VanPelt, Craig has redcemed his
promise, and the law will not turn round and restore to him his
money, unless he can show that it has been taken from him ille-
gallv, unjustly, or fraudulently, which he has not attempted to
do. But it was taken from him by the law, and in pursuance of
his own contract, with which he was morally bound to comply.

Tudgment affirmed.

5. BEAL v. BROWN, 13 Allen 114.
. Supreme Judicial Court, Massachusetts, 18¢0.

One who has carried ont his oral promise and paid the debt of
another may recover the amount so paid in an action against the
original debtor.

Contract upon an account annexed. The defendant, admit-
ting the correctness of the plaintiff's account, claimed in set-off a
larger sum for money paid for the plaintiff, on a verbal guaranty
of a debt from the plaintiff to B. F. Poland.

At the trial in the superior court before Rockwell, J., the
defendant introduced evidence tending to show that the plaintift
desired to make a purchase of leather on credit from Poland, who
would not sell the same to him without a guaranty of payvment of
the price; and thereupon, at the special request of the plaintiff,
the defendant verbally guaranteed such payment, and the leather
was accordingly delivered to the plaintiff ; and subsequently, the
plaintiff having paid only a portion of the price of the leather when
the same fell due, the defendant, upon Poland’s demanding pay-
ment of the residue from him, gave his memorandum check for
such residuc to Poland, and before the same was paid the plain-
tiff forbade the payment of it by the defendant, the defendant,
however, paid the same.

There was a conflict of evidence upon most of these matters.

The judge ruled that there was no sufficient evidence to war-
rant the jury in returning a verdict for the defendant for the
claim in set-off. and directed them to r@urn a verdict for the

I

a,é[.
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plaintiff, for the amount of his account; which was accordingly
done. The defendant alleged exceptions,

E. Ames, for the defendant.

P. Simmons, for the plaintiff.

Dicerow, C. J.—There was direct and positive evidence that
the defendant, at the plaintiff’s request, entered into a verbal
guaranty of a debt due from the plaintiff, in pursuance of which
the former subsequently paid the debt. This evidence, if believed,
would have required the jury to find that the money charged in
the account in set-off was paid at the special instance and request
of the plaintiff, and that the item of money so paid was a valid
set-off to the plaintiff’s claim. Of the credibility of this evidence,
it was the exclusive province of the jury to judge; and it was
erroneous to withdraw it from their consideration.

The statute of frauds cannot avail the plaintiff, as an an-
swer to the set-off. Although the verbal guaranty was within it,
and might have been avoided if the defendant had seen fit to rely
upon the statute when called on by the plaintiff's creditor for the
payment of the debt, the defendant was not bound to set it up.
He had a right to perform his parol undertaking. It was a con-
tract made on a good consideration, which the statute does not
declare void or illegal, but only provides that no action shall be
maintained upon it against the guarantor. But this enactment is
exclusively for the benefit of the guarantor and is designed to pro-
tect him from the danger of being made liable for the debts of
another by false testimony. He may elect to fulfill his verbal
promise, and if he does so and pays money in pursuance thereof,
the principal debtor is liable for the amount as for money paid
at his instance and request. The statute of frauds can have no
operation as between the original debtor and his guarantor. Ca-
hll v. Bigelow, 18 Pick. 369, 372. Nor can the plaintiff resist the
defendant’s claim in set-off on the ground that he forbade the
payment of the debt by the defendant. Even if such prohibition
could be allowed to have any effect, if seasonably made, the evi-
dence shows that it was not made until the defendant had become
absolutely bound by his written promise for the payment of the
debt.

F.xceptions sustained.
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6. PHILBROOK v. BELKNAP, 6 Vt. 383.
Supreme Court, Vermont, 1834.

The statutc prohibits suits upon certain contracts for want
of writing, but does not make them void. It opcrates upon the
contract only while it is executory.

This was an action on book account, referred to auditors in
the county court, who found for the defendant, and made the
following special report of the facts in the case:

“The plaintiff produced the following account, to-wit:

‘William Belknap to Alfred Philbrook, Dr.
1831, Oct. 1. To labor 515 months, commencing 11th
April, 1831, and ending about the last day of September
following, at $8.00 per month—$44.00.

The defendant produced no account. The plaintiff offered
himself to testify to his account, to which the defendant objected ;
he, the defendant, offering to prove that the labor charged was
done under a contract by the parties, that plaintiff should labor
for defendant three years, which was not performed on the part
of the plaintiff. The objection was overruled, and the plaintiff
sworn and testified in the case. The defendant was also sworn
without objection, and testified in the case. The plaintiff having
testified that he performed the labor, that it was worth the sum
charged, and that he had received no pay therefor, rested his case.
The defendant then offered to prove that the labor charged was
performed under a contract, that plaintiff was to labor for defend-
ant three years, at eight dollars per month, which contract plain-
tifi had violated, by refusing to labor other than the 574 months
as charged. To this evidence the plaintiff objected, that such
testimony was irrelevant, and would constitute no defense in
law. The objection was overruled and the testimony admitted,
the parties having both testified relating to the amount. The de-
fendant and sundry other witnesses having also been examined,
the auditor finds the following facts in the case: That in April,
1831, the plaintiff, having had some practice in edge-tools, applied
to defendant, who was a master millwright, to hire out to defend-
ant to work with him at the defendant’s trade, when it was agreed
by the parties that plaintiff should work for the defendant at said
trade three years at eight dollars a month, the defendant to in-
struct the plaintiff in the art or trade of a mjllwright; but if
pldmtlﬂ? left the defendant before the end of the three vears, unless
in case of sickness, plaintiff to have nothing for his labor. The
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plaintiff then, in April, 1831, commenced laboring with defendant,
and continued for five months and a half, during which time he
was a faithful laborer at the trade, and well earned the defendant
the sum charged in plaintiff's account, the defendant having the
whole of said time received in goods out of different stores one
dollar per day and board for the plaintiff's services for which the
plaintiff had received no pay; that defendant, during said time
boarded and properly instructed the plaintiff in said trade; that
at the end of said five and a half months, plaintiff gave notice to
defendant, that unless his wages were raised to one hundred and
twenty dollars per year, he should quit, which being refused
by defendant, plaintiff did quit, against the will of the defendant,
said employment and town, without any reasonable cause, and has
never since returned or offered to return to defendant’s employ-
ment ; that said contract between the parties was verbal and never
reduced to writing. Whereupon, the auditor, after offering the
parties to refer the law arising upon the facts to the court, (which
they declined) reports that there is nothing due from either party
to balance book accounts, (the auditor having disallowed the only
item in the case) whereupon finds for the defendant his cost.”

The county court reversed this decision of the auditor, and
gave judgment for the plaintiff. To this the defendant excepted,
whereupon the cause passed to this court for further adjudication.

The opinion of the court was pronounced by

PrELPS, ].—This case comes before us upon a special report
of the auditor. It seems, that the auditor, upon the facts stated
in his report, found for the defendant; the county court reversed
that decision, and gave judgment for the plaintiff. To this the
defendant excepted, and the question now is, which of the parties,
upon the facts found, is entitled to judgment. An exception is
taken to the form of the action, which we do not think well found-
ed. If the plaintiff be entitled to recover at all, the claim becomes
a mere claim for services at a fixed monthly compensation, and
an ordinary subject of book charge, and of recovery in this form
of action. The objection that the special contract precludes a
recovery, depends upon the terms and effect of that contract, and
goes to the merits, rather than the form, of the action. The effect
of the contract upon this question, depends upon the inquiry
whether the performance of the labor is a condition precedent to
the right of recovery, or, on the other hand, whether the promises
are independent. _

The subject of dependent and independent covenants, or
promises, is much perplexed, and so much ingenuity and learning
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have been expended upon it, that, like some other branches of
the law, it seems to be involved in a sort of artificial embarrass-
ment. If, in this case, the plaintiff had stipulated for a gross
sum, to be paid at the expiration of his service, the performance
of the labor would doubtless be regarded as a condition prece-
dent. But as the compensation was at a certain rate per month, if
it should appear that payment was to be made as fast as it was
earned, the case would be different. The auditor does not report
when the wages were to be paid; but fortunately there is a fact
stated in the report, which relieves us from all difficulty on the
subject. It is clearly competent, for the parties to make their
undertakings dependent, or independent, as they deem expedient;
and where their intent is ascertained it is decisive of the question.
In this case, the stipulation that the plaintiff should have nothing
for his services, if he left the service of the defendant before the
expiration of the three years, makes the performance of the whole
service a condition precedent; and if that part of the contract be
biniding upon him he cannot recover.

It is argued, however, that the contract is void, by force of
the statute of frauds. Admitting that this contract is ‘within the
terms of the statute, vet it may be well to inquire, what is the effect
of the statute upon it. Although it is common to speak of a con-
tract as void by the statute of frauds, yet, strictly speaking, the
statute does not make the contract void, except for the purpose of
sustaining an action upon it, to enforce it. The statute provides,
that no action shall be sustained upon certain contracts, unless
they are evidenced by writing. It operates, therefore, upon the
contract, only while it is executory. It does not make the perfor-
mance of such a contract unlawful, but, if the parties choose to
perform it, the contract remains in full force, notwithstanding the
statute, so far as relates to the legal effect and consequence of
what has been done under it. Hence a party may always defend
under such a contract, when sued for any act done under it. Thus,
suppose a crop of grass is sold by parole, and the vendee enters
upon the land and cuts it. If an action of trespass should be
brought against him, by the vendor, upon the ground that the con-
tract was void, still, although the contract is within the statute,
it would furnish a sufficient defence, because it is executed. This
verv case affords an illustration of the effect of the statute. If
the defendant had sued the plaintift for not performing the con-
tract, in not serving the full period, the case would be open to a
defence under that statute; the contract being, to the purposes of
such a suit, executory, and the attempt being to sustain an action
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on it as such. But in this case the contract, so far as the service
has been performed, is executed, and is relied on as regulating
and determining the right of the plaintiff to compensation for
what has been done under it. We are here concerned only with
what has been done. The question is, what the plaintiff is entitled
to for his labor; and this depends upon the terms of the contract,
under which he performed the service. Had the avhole service
been performed, the rate of compensation would, without doubt,
be regulated by the terms of the contract. No court would dis-
card that contract, and resort to a quantum meruit. The prin-
ciple is the same as to a performance in part. The defendant may
be without remedy, for the desertion of the plaintiff, but he may
certainly protect himself as to what Was been done.

Any other rule would be productive of monstrous injustice,
and make the statute an instrument of fraud. It is on this ground,
that courts of equity will enforce a contract of such a nature,
which is partly performed, where the party cannot be made good
without a full performance. The statute was merely intended to
prevent frauds, by setting up and enfarcing, by parol proof,
simulated contracts, and hence is called the statute of frauds and
perjuries. It was not intended to vary or control contracts, which
the parties have voluntarily caried into effect; nor to deprive par-
ties of the protection of such stipulations as they may have made
for their security, and in reliance upon which they have acted.

This construction is the only safe one that can be given to
the statute, and it is the only one which has ever been given to it,
Suppose a party enters into possession, under a parol lease for
years ; was it ever imagined that he could be made liable as a tres-
passer? Suppose a promise to pay the debt of another, and the
debt actually paid. Was it ever attempted to recover back the
money by force of the statute? °

We are the more satisfied with this view of the subject, as
we are persuaded that full justice will be done by it. The plain-
tiff is doubtless amply compensated, for the loss of the stipulated
wages, by the instruction received, and the enhanced wages which
he_gnay obtain elsewhere in consequence; and the defendant gains

ing, as he loses the services of the plaintiff when they become
myfe valuable.

$t only remains to add, that this case falls most clearly within
the decision of Hare v. Bell, ante p. 35.

Judgment reversed and judgment for the defendant.
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LEROUX v. BROWY, 12 Com. Bench 8o1.°
Court of Common Pleas, Mich. Term, 18s2.

N

An oral agrecment made in France and valid there is not
cnforceable in England, by reason of the jth section of 20 Car. 11,
chap. 3.

The canse was tried before Tarrotrn, J., at the sccond sit-
ting in Middlesex, in Trinity Term last. It appeared that an oral
agreement had been entered into at Calais, between the plaintiff
and the defendant, under which the latter, who resided in England,
contracted to employ the former, who was a British subject resi-
dent at Calais, at a salary of £100 per annum, to collect poultry
and eggs in that neighborhood, for transmission to the defendant
here,—the employment to commence at a future day, and to con-
tinue for one vear certain.

Evidence was given on the part of the plaintiff to show, that.
by the law of France, such an agreement is capable of being en-
forced, although not in writing,

Forthe defendant, it was insisted, that, notwithstanding the
contract was made in France, when it was sought to enforce it
in this country, it must be dealt with according to our law; and
being a contract not to be performed within a vear, the statute of
frauds, 29 Car. 2, c. 3. s. 4. required it to be in writing. v

Under the direction of the learned judge, a verdict was en-
tered for the plaintiff on the first issue—lcave being reserved to
the defendant to move to enter a nonsuit or a verdict for him
on that issue, if the court should be of opinion that the contract
could not be enforced here.

Hazckins, in the last term, obtained a rule nisi, accordingly.

~Allen, Serjt., and Metcalfe, now showed cause.

Honeyman (with whom was Haztwking) in support of the rule.

Jurvis, C. J.—I am of opinion that the rule to enter a non-
suit must be made absolute. There is no dispute as to the prin-
ciples which ought to govern our decision. My Brother Allen
admits, that, if the 4th section of the statute of frauds applies, not
to the validity of the contract, but only to the procedure, the plaing
tiff cannot maintain this action, because there is no agreement, nor
anv memorandum or note thereof, in writing. On the other hand,
it is not denied by Mr. Ioneyman.—who has argued this case in
a manner for which the court is much indebted to him,—that, if

®The arguments of counsel and much of the statemient of facts are
omitted.

-

v
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the 4th section applies to the contract itself, or, as Boullenois ex-
presses it, to the solemnities of the contract, inasmuch as our law
cannot regulate foreign contracts, a contract like this may be
enforced here. I am of opinion that the 4th section applies
aot to the solemnities of the contract, but to the procedure; and
therefore that the contract in question cannot be sued upon here.
The contract may be capable of being enforced in the country
where it was made: but not in England. Looking at the words of
the 4th section of the statute of frauds, and contrasting them with
those of the r1st, 3rd, and 17th sections, this conclusion seems to
me to be incvitable. The words of s.4 are, “no action shall be
brought upon any agreement which is not to be performed within
the space of one vear from the making thereof, unless the agree-
ment upon which such action shall be brought, or some memoran-
dum or note thereof. shall be in writing, and signed by the party
to be charged therewith, or some other person thereto by him
lawfully authorized.” The statute, in this part of it, does not
say, that, unless those requisites are complied with, the contract
shall be void, but merely that no action shall be brought upon it:
and, as was put with great force by Mr. Honeyman, the alterna-
tive. “‘unless the agreement, or some memorandum or note thereof.
shall be in writing,”—words which are satisfied if there be any
written evidence of a previous agreement,—shows that the statute
contemplated that the agreement may be good, though not cap-
able of being enforced if not evidenced by writing. This therefore
may be a very good agreement, though, for want of a compliance
with the requisites of the statute, not enforceable in an English
court of justice. This view seems to be supported by the authori-
ties ; because, unless we are to infer that the courts thought the
agreement itself, good, though not made in strict compliance with
the statute. they could not consistently have held, as was held in
the cases referred to by Sir Edward Sugden, that a writing sub-
sequent to the contract, and addressed to a third person, was suffi-
cient evidence of an agreement, within the statute. It seems.
thcrefore, that both authority and practice are consistent with
the words of the 4th section. The cases of Carrington v. Roots,
and Reade v. Lamb, however, have been pressed upon us as being
inconsistent with this view. It is sufficient to say that the atten-
tion of the learned judges by whom those cases were decided, was
not invited to the particular point now in question. What they
were considering was, whether, for the purposes of those sections,
there was any substantial difference between the 4th and 17th
secticns. It must be borne in mind that the meaning of those
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sections has been the subject of discussion on other occasions.
In Crosby v. Wadsworth, 6 East, 602, Lord Ellenborough, speak-
ing of the 4th section, says,—“The statute does not expressly and
immediately vacate such contracts, if made by parol: it only pre-
cludes the bringng of actions to enforce them.” Again, in Lay-
thoarp v. Byant, 2 N. C. 735, 3 Scott, 238, Tindal, C. J., and
Bosanquet, J., say distinctly that the contract is good, and that the
statute merely takes away the remedy, where there is no memor-
andum or note in writing. I therefore think we are correct in hold-
ing that the contract in this case is incapable of being enforced by
an action in this country, because the 4th section of the 29 Car. 2,
c. 3, relates only to the procedure, and not to the right and validity
of the contract itself. As to what is said by Boullenois in the
passage last cited by Brother Allen, it is to be observed that the
learned author is there speaking of what pertains ad winculum
obligationis et solemnitatem, and not with reference to
the mode of procedure. Upon these grounds, I am of
opinion that this action cannot be maintained, and that the rule to
enter a nonsuit must be made absolute.

MAULE, J.—I am of the same opinion. The 4th section of the
statute of frauds enacts that “no action shall be brought upon any
agreement which is not to be performed within the space of one
vear from the making thereof, unless the agreement upon which
such action shall be brought, or some memorandum or note there-
of, shall be in writing, and signed by the party to be charged there-
with, or some other person thereto by -him lawfully authorized.”
Now, this is an action brought upon a contract which was not to
be performed within the space of one year from the making there-
of, and there is no memorandum or note thereof in writing signed
by the defendant or any lawfully authorized agent. The case,
therefore, plainly falls within the distinct words of the statute.
It is said that the 4th section is not applicable to this case. because
the contract was made in France. This particular section does
nct in terms say that no such contract as before stated shall be of
any force; it says, no action shall be brought upon it. In their
literal sense, these words mean that no action shall be brought
upon such an agreement in any court in which the British legis-
lature has power to direct what shall and what shall not be done:
in terms, therefore, it applies to something which is to take place
where the law of England prevails. But we have been
pressed with cases which it is said have decided that
the words “no action shall be brought™ in the 4th sec-
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tion, are equivalent to the words “no contract shall be al-
lowed to be good,” which are found in another part of the statute.
Suppose it had been so held, as a general and universal proposi-
tion, still I apprehend it would not be a legitimate mode of con-
struing the 4th section, to substitute the equivalent words for those
actually used. What we have to construe is, not the equivalent
words, but the words we find there. If the substituted words im-
port the same thing, the substitution is unnecessary and idle: and if
those words are susceptible of a different construction from those
actually used, that is a reason for dealing with the latter only.
It may be, that for some purposes, the words used in the 4th and
17th sections may be equivalent ; but they clearly are not so in the
case now before us; for, there is nothing to prevent this contract
from being enforced in a French court of law. Dealing with the
words of the 4th section as we are bound to deal with all words
that are plain and unambiguous, all we say, is, that they prohibit
the courts of this country from enforcing a contract made under
circumstances like the present,—just as we hold a contract in-
capable of being enforced, where it appears upon the record to
have been made more than six years. 1t is parcel of the procedure,
and not of the formality of the contract. None of the authorities
which have heen referred to seem to me to be at all at variance
with the conclusion at which we have arrived.

Tarrovrn, J.—I am of the same opinion. The argument of
M+, Honeyman seems to me to be quite unanswerable. That drawn
from Lavthoarp v. Bryant and that class of cases in which it has
been held that the 4th section of the statute of frauds is satisfied
by a subsequent letter addressed to a third party, containing evi-
dence of the terms of the contract, shows clearly that that section
has reference to procedure only, and not to what are called by the
jurists the rights and solemnities of the contract.

Rule absolute.
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HALL v. SOULE, 11 Mich. 494.°
Supreme Court, Michigan, 1863.

An oral promise to pay the debt of another is void and can-
not furnish a valid consideration for a subsequent promise in writ-
ing.

Error to Calhoun Circuit. The facts sufficiently appear by the
opinion.

H. M. & V. . Cheewver, for plaintiff in error.

Joslin & Blodgett, for defendant in error.

Cawmrererr, ].—This was an action brought against defendant
to recover from him, as guarantor or surety, the sum of $500, for
which it was alleged he became responsible for his son, Harrison
Soule. The goods were sold in 1858, and in January, 1859, Harri-
son Soule, to whom they were sold and charged, gave his notes
for the amount due, which remain unpaid. It appeared from the
parol evidence that previous to the sale defendant had agreed, if
plaintiff's firm would give Ilarrison Soule a credit to the amount
of $3500, that he would be responsible for its pavment. The only
written instrument offered in evidence was a letter written July
7. 18601, which, so far as it relates to the transaction in suit, was
as follows: “And now I hardly know what to say to vou. I
think, on the whole, that you will have to rely on my pledge al-
ready made. that as soon and fast as I can, I will see that $500 of
the demand you hold against Harry is paid; bevond that I do not
think myself under obligation.”

It is entirely clear from the tenor of this letter that it does
not undertake to set forth the terms or conditions of any previous
contract, but refers to it as a matter understood. The parol evi-
dence shows what this contract was, and explains fully all the con-
ditions and pledges. Dut under our statute any agreement to pay

¢The statute under consideration, Sec. 3183, C. L. 1837: Sec. 9315,
C. L. 1897, provided: “In the following cases specified in this section,
every agreement, contract or promise shall be void unless such agreement,
contract or promise or some note or memorandum thercof be in writing
and signed by the party to be charged therewith or by some person by him
thereunto lawfully authorized, that is to say:

1. Every agreement that, by its terms, is not to be performed in one
yvear from the making thercof;

2. Every special promise to answer for the debt, default or misdoings
of another person;

3. Every spulal promise or undertaking made upon consideration of
marriage except mutual promises to marry;

4. FEvery special promise made by an exccutor or administrator to
answer (Lunagu out of his own estate.
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the debt of another is absolutely void, unless a note or memoran-
dum of it is made in writing: Comp. L. sec. 3183.° It has always
been settled that the memorandum must show the whole terms of
the contract, and that no resort can be had to parol evidence to
add to them. Our statute does not require a contract of this
kind to set forth its consideration, but makes no other change;
sec. 3187. It is impossible to draw from this writing any recital
or evidence that defendant made any promise to pay for a future
credit to be given to Harrison Soule. The plaintiff below sought
to rely upon it as a written memorandum of a former verbal agree-
ment. But it does not recite any agreement, present or past,
except to pay existing and not contemplated future indebtedness.
Whether such a memorandum of a past transaction would have
the full effect claimed for it, becomes, therefore, immaterial.

Viewed as a present contract to pay an existing debt, it is
not and could not well be claimed that the contract is valid, be-
cause there is an entire absence of consideration for it, so far as
the evidence showed, and the declaration avers none. The pre-
vious verbal agreement being null, it could not form a valid con-
sideration for this promise.

The judgment is affirmed, with costs.

Manning and Christiancy, JJ., concurred.

Martin, Ch.].. did not sit in this case.

9. SCOTT v. BUSH, 26 Mich. 418.
Supreme Court, Michigan, 1873.

An oral agreement to purchase lands is void and money paid
by the vendee under such agreement and with the understanding
that the vendor may retain the same as stipulated damages in the
cvent the vendee fails to complete the bargain, may be recovered
back in a suit for money had and received, notwithstanding the
vendor is willing and offers to conwen.

Error to Jackson Circuit.
Gibson & Wolcott, for plaintift in error.
Johnson & Montgomery, for defendant in error.

CamrieLL, ].—This case presents the single question, wheth-
er a person who has made a verbal arrangement with another to
purchase land of him, and has paid money with a stipulation that
he may retain it if the purchaser fails to complete the bargain
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can recover back the moneyv, where the vendor is willing and
offers to convey.

It is necessary to consider on what grounds the holder of
the money can claim to hold it. It cannot be held as in any way
analogous to a gift. It is delivered upon condition, to be held in
case of failure to perform an expected act, but, in case of per-
formance, to be applied towards the full price of land. It cannot,
then, be put upon any other ground than that of an agreement,
involving rights and obligations on both sides, and a forfeiture
upon the default of the party paving over the money.

This agreement is an agreement for the purchase and sale of
lands; and the stipulation for the forfeiture of the deposit is the
agreed penalty, or, more properly, the stipulated damages for its
breach. If the contract is valid, the forfeiture is valid, as it is not
claimed to be unreasonable; but if the contract is not valid, then
no part of it can be enforced, without leading to confusion and
contradiction.

Under our statutes every contract,for the sale of lands is
void, unless the contract, or some note or memorandum of it, is
in writing, and signed by the vendor, or his agent, lawfully ap-
pointed in writing—2 Comp. L., 1871, sec. 4604.7 The law does
not require the purchaser to sign the agreement, and he is liable,
therefore upon the written contract, though his own assent is
verbal.—Hollond v. Hoyt, 14 Mich. 238. The statute does not
require the consideration to be set forth in writing, but, allows it
to be proved otherwise—sec. 4695.

The validity of part performance, as taking contracts out of
ths statute so as to authorize their specific performance, is also
declared—sec. 4696. $

The only consideration for the agreement of the purchaser
to forfeit his deposit in this case, was the verbal promise of the
vendor to convey. No possession was given of the land, and no
act whatever was done by the vendor. The payment of the de-
posit was not such an act of part performance as would, under
amy of the authorities, authorize the purchaser to demand a
specific performance.

There was, then, no consideration whatever for his agree-

"The statute under consideration, Sec. 4694, C. L. 1871, Sec. o511,
C. L. 1897, provided: “Every contract for the leasing for a longer period
than one year, or for the sale of any lands, or any interest in lands shall
be void unless the contrac: or some note or memorandum thereof, be in
writing, and signed by the party by whom the lease or sale is to be made
or by some person thereunto by him lawfully authorized by writing.”



22 SCOTT V. BUSH [Chap. 1
ment, and it gave him no rights against the vendor. The arrange-
ment, therefore, was in no sense a contract, and he was not bound
by it. Until both parties are brought into binding relations, their
dealings have no effect. They can only be regarded as preliminary
negotiations, which confer no rights.

They cannot, therefore, be made binding thereafter, by any
attempt of a single party to force a contract on the other. If
there was no contract already in existence, the subsequent assent
of both was as necessary as if they had never negotiated. A
party who has never become bound, cannot be held by any but his
own agreement. And the cases which intimate that one party
cannot retract, if the other is willing to perform, give to the ar-
rangement all the effect of a solemn contract, and enable agree-
ments to be made as well as enforced, at the will of one of the
parties, without any concurrence of the other. .

We have held in Chamberlain v. Dow, 10 Mich. R., 319;
Hall v. Soule, 11 Mich. R., j94; Holland v. Hoyt, 14 Mich. R.,
238 and Grimes v. Vanlechten, 20 Mich. R., 10, that a con-
tract void under the statute of frauds, is a mere nullity, and can-
not be used for any purpose whatever. And we cannot conceive
of such a thing as a contract which cannot be enforced as a con-
tract, and vet can be the foundation of legal obligations arising
out of nothing else.

The decisions which have been made in several states refer
for their authority, chiefly to some carly decisions in New York.
The brief report in Dowdle v. Camp, 12 J. R., 451, rested the
refusal to allow the purchase money to be recovered back from
a vendor willing to perform, on the ground that equity would
compel performance in favor of the purchaser. And the same
doctrine was held in Abboff v. Draper, 4 Denio R., 51, where the
purchaser’s possession was more distinctly relied on. And in
Rice v. Pect, 15 J. R., 503, and Thaver v. Rock, 13 Wend,, 53, it
was said that there conld be a recovery back of money paid, where
there was no such exceptional circumstances. And in Dwuican v.
Baird, 8 Dana, 101, where a payvment had been made in a specific
article, and not in money, the court held that there was no room
for even an implied assumpsit, and that the action should be re-
plevin or trover, for the chattels withheld.

Some decisions have apparently disregarded this distinction
between contracts, made valid by part performance, and stipu-
lations or arrangements, which have never become binding. An
agreement made valid by part performance, is. in law, as valid
as in equity, for all purposes except the remedy to enforce it.
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An equitable right is as good a consideration for a contract as a

legal right—Holland v. Hoyt, 14 Mich., 238. Had the plaintiff g

in this case obtained possession from the defendant, under the ver
bal arrangement, the contract would have been taken out of the
statute, and would not have been void. But as the case stands,
we cannot see why, if the willingness of the vendor to convey,
entitles him to keep money paid and agreed to be forfeited, he
would not equally be entitled to enforce a promise to pay a like
sum, on the same conditions. There is no middle ground between
binding contracts, and the absence of any binding obligation.

We think the court below erred in refusing to allow a re-
covery, and that the judgment should be reversed, with costs and
a new trial granted.

The other Justices concurred.

b. Of the words “special promise.”

10. PIKE v. BROWN, 7 Cush. 133.
Supreme Judicial Court, Massachusetts, 1851.

The statute limits the twwords “special promisc™ to promiscs
actually made. Promises implied by law aré excluded.

Writ of review. The case was argued at the last November
term, by I. II". Richardson for the plaintiff in review, and by H. (.
Hutchins, for the defendant in review. The opinion of the court
exhibits all the facts.

Suaw, C. J.—This case comes up on a writ of review, grant-
ed on petition, to enable the plaintiff in review. defendant in the
original action, to correct and set aside, if he can, a judgment re-
covered by Brown against him.

The original action was assumpsit to recover a sum of money,
alleged to be due to him from the origjp_@l_(Wnt on these
grounds: Brown, by deed poll, expressed to be in consideration
of $4.000, conveyed an estate to Rike, designated as a house and
lot on South Cove, and described s beilg subject to a mortgage,
to secure Brown’s note to one Walkef, for $2.825, payable in four
years, with an amount of interest specified, payable semi-annually ;
“which said sum is part of the consideration before named, and
this deed is on condition that said Pike shall assume and pay said
note and the interest thereon, as theyv severally hecome due and

payable.”” It appears by the case. that Dike entered upon and

e
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took possession of the estate conveyed, and held it till a half
vear’s interest became due; he did not pay it, but Brown, being
liable for it on his note, was called upon to pay it and did pay it
to the mortgagee, and brought this action of assumpsit to re-
cover it.

The court are of opinion that this action can be maintained.
The principle is well settled, that where one, by deed poll, grants
land, and convevs any right, title or interest in real estate to
another, and where there is any money to be paid by the grantee
to the grantor, or any other debt or duty to be performed by the
grantee to the grantor, or for his use and benefit, and the grantee
accepts the deed and enters on the estate, the grantee becomes bound
to make such payment, or perform such duty,and not having sealed
the instrument, he is not bound by it as a deed; but it being a
duty, the law implies a promise to perform it, upon which promise,
in case of failure, assumpsit will lie.

The most common and familiar case is that of a lease, or the
creation of a term by deed poll, one of the stipulations of which
is, that the lessee pay certain rents at certain times. The lessee
does not contract by deed, but from the rent reserved the law
implies a promise. It seems impossible to distinguish this case
from that of Goodwin v. Gilbert, 9 Mass. 510. The counsel for
the defendant supposed that the marginal note to that case an-
nounced a principle not warranted by the case. We can see no
such discrepancy. The case stated certain facts and circumstances,
upon which it was contended that the promise arose ; the marginal
note announced the general principle to be extracted from the
case. The statement of the general principle would, of course,
avoid all the particular circumstances, which were immaterial,
and could not affect the result. This appears to be the only dis-
crepancy between the marginal note and the detailed case. This
case was referred to, with approbation, in a later case, in which
the general principle above mentioned is restated. Felch v.
Taylor, 13 Pick. 133. That was the assignment of a lease; this
is the transfer of an equity of redemption. FEach is an interest in
land, and each is transferred, by deed poll, to an assignee, on the
terms of paying money or doing some duty. There it was to pay
money to a third person, which the grantor had covenanted to pay :
here it was to pay the principal and interest of the grantor’s note,
and exonerate him from such payment.

Again; if we look at the intention of the parties, it seems to
us the result is the same. The deed was in form not the convey-
ance of an equity of redemption, but a conveyance of the estatg,_
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though, in legal effect, it conveyed an equity of redemption. The
consideration for the entire estate was $4,000, of which Brown’s
mortgage to Walker was a part, which the defendant assumed and
undertook to pay, as part of such consideration. Such payment,
when made according to such stipulation, would relieve the plain-
tiff from his personal obligation to Walker and release the estate

from the lien upon it. A stipulati uable
consideration moving {ro SO
much money, Wm_me—mm -

burse me, if. lvin ;_it, he

Ww&mmmmd
t was urged on the consideration of the court, that this was

a condition affecting the estate, and not creating a personal liabili-
ty; and that if the grantee failed to perform the condition, the
grantor’s only remedy was a forfeiture. We think this is not so.
If a condition at all, it is a condition subsequent, which might op-
erate as a breach, and warrant a reentrv for condition broken.
But if the grantor has this remedy, it is collateral only, and far
from being adequate. Take again the case of a lease by deed
poll, the lessee “yielding and paying” rent, etc. These words are
held to constitute both a condition and an obligation. It would
afford a poor remedy, if, after the enjoyment of the estate by the
lessee for several terms, say years or quarters, the lessor could
only take the estate back again. No; all such words are to be
construed according to the subject matter, and if they are such
as ordinarily imply stipulation or undertaking, they create an im-
plied promise, although they are also words of condition. In
Goodwin v. Gilbert, the words in the deed poll, in which the duty
was reserved, are not given; but in the case last cited, of Felch
v. Tavlor, 13 Pick. 123, the words in the devise, which stands on
the same footing with a deed poll, were "“upon condition that the
said Daniel do pay,” etc., and afterwards in the deed of the de-
visee to a third person, “‘excepting same condition;” it was held,
in both instances, to create a debt or duty on which assumpsit
would lie.

It was insisted, that this promise, if it existed_at alb—was=
promise to pay the debt of another, apd sg void by the statute of
frauds, if not(ade 1in writing : also that it concerned real estate,
and so was VOWM}
think neither objection tenable. Although the consideraft
this promise was a conveyvance of real estate, it was a considera-

tion past and e e promise remained a simple obliga-
tion to paymoney. As to the other objection, that it was a promise
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to pay the debt of another, the substance of the contract with the
plaintiff was on a consideration moving from him, to pay his
debt, for his benefit, and to exonerate him, and was no less a
direct promise to the plaintiff, because, in the performance of it,
it would satisfy a debt due to another- Besides; promises im-
plied by law are not within the statite.

Judgment affirmed, with Mjn;&rest and costs of

review.

1. EASTWOOD v. KENYON, 11 Adol. & El 438, 39 L. C. L. 243.
Court of Queen’s Bench, Hilary Term, 1840.

The statute applies only to promiscs made to the person to
whom another is answerable.

In this term, (January 16th,) the judgment of the court was
delivered by

Lorp DExmaN, C. J. The first point in this case arose on
the fourth section of the Statute of Frauds, viz., whether the prom-
ise of the defendant was to “answer for the debt, default, or mis-
carriage of another person.” Upon the hearing we decided, in
conformity with the case of Buttemere v. Haves, 5 Mee. & W.
4350, that this defense might be set up under the plea of Non
Assumpsit.

Thg facts were that the plaintiff was liable to a Mr. Black-
burn on a promissory note ; and the defendant, for a consideration,
which may for the purpose of the argument be taken to have been
sufficient, promised the plaintiff to pay and discharge the note to
Blackburn. If the promisec had been made to Blackburn, doubt-
less the statute would have applied: it would then have been
strictly a promise to answer for the debt of another; and the
argument on the part of the defendant is, that it is not less the debt
of another, because the promise is made to that other, viz., the
debtor, and not to the creditor, the statute not having in terms
stated to whom the promise, contemplated by it, is to be made.
Jut upon consideration we are of opinion that the statute applies
only to promises made to the person to whom another is answer-
able. We are not aware of any case in which the point has arisen,
or in which any attempt has been made to put that construction
upon the statute which is now sought to be established, and which
we think not to be the true one.*

Rule to enter verdict for defendant discharged.

*Lverything but the opinion on the one point is omitted.
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c. Of the word “agrecment.”

12. WAIN, et al. v. WARLTERS, 5 East 10.*
Court of King's Bench, Easter Term, 1804.

The word “agreement” as used in the statute must be under-
stood to embrace the consideration for the promise as well as the
promise itself.

Where one promiséd in twriting to pay the debt of a third
person, without stating the consideration, parol evidence of the
consideration ts inadmissible.

The plaintiffs declared that at the time of making the promisc
after mentioned they were the indorsecs and holders of a bill of
exchange, dated the 14th February, 1803, drawn by one \V. Gore
upon and accepted by one J. Hall, whereby Gore requested Iiall,
seventy days after date, to pay to his, Gore's order, £506 10s. 6d.;
which bill of exchange Gore had before then indorsed to the plain-
tiffs, and which sum in the bill mentioned was at the time of mak-
ing the promise by the defendant due and unpaid. And thercupon
the plaintiffs, before and at the time of making the said promise
by the defendant, had retained one A. as their attornev to sue
Gore and Hall respectively for the recovery of the said sum so due,
&c. whereof the defendant at the time of his promise, &c.had notice.
And thereupon, on the 3oth of April, 1803, at &c., in consideration
of the premises, and that the plaintiffs, at the instance of the
defendant, would forbear to proceed for the recovery of the said
56/. 16s. Od., he, the defendant, undertook and promised the
plaintiffs to payv them, by half-past four o’clock on that dav, 506/.
and the expenses which had then been incurred by them on the
said bill. The plaintiffs then averred that they did, within a
reasonable time after the defendant’s promise, stay all proceed-
ings for the recovery of the said debt; and have hitherto forborne
to proceed for the recovery thereof; and that the expenses by
them incutrred on the said bill at the time of making the promise
by the defendant, and in respect of their having so retained the

* The rule of this case continued the rule in England until the adoption
of the Mercantile Law Amendment, so-called, in 1856, 19th and 2oth Vic.,
chap. 97. Among the American cases following this rule are: Weldin v.
Porter, 4 Houst. (Del.) 236: Hargraves v. Cooke, 15 Ga. 321: Ellintt v.
Giese, 7 Harr. & J. 457; Underwood v. Campbell, 14 N. H. 420: Laing v.
Lee, 20 N. J. L. 337 (but sec statutes); Drake v. Scaman, 97 N. Y. 234:
Parry v. Spikes, 49 Wis. 384; McFarlane v. Wadhams, 105 I'ed. 987, Some
states have changed the phraseology of the statute. California, for exam-
ple, has omitted altogether the word “agrecment.” Some of the statutes
have coupled the word “promise” with the word “agrecment.”
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said A., and on account of his having, before the defendant’s
said promise, drawn and engrossed certain writs called special
capias, against Gore and Hall respectively on the said bill, amount-
ed to 2ol., of which the defendant had notice; yet the defendant
did not, at half-past four o'clock on that day, &c., nor at any
time before or since, pay the said sum of 56/. and the said ex-
penses incurred, &c. There was another special count, charging
that the reasonable expenses incurred on the bill were so much,
which the defendant had refused to pay. And the common money
counts.

In support of the undertaking laid in the declaration, the
plaintiffs, at the trial at Guildhall, produced the written engage-
ment signed by the defendant, which was in these words:
“Messrs. Wain & Co.. I will engage to pay you, by half-past four
this day, fifty-six pounds and expenses on bill that amount on
Hall. (Signed) Jno. Warlters (and dated), No. 2, Cornhill,
April 3oth, 1803.” Whereupon it was objected, on the part of
the defendant, that though the promise, which was to pay the debt
of another, were in writing, as required by the Statute of Frauds,
vet that it did not express the consideration of the defendant’s
promise, which was also required by the statute to be in writing;
and that this omission could not be supplied by parol evidence
(which the plaintiffs proposed to call in order to explain the oc-
casion and consideration of giving the note) ; and that for want of
such consideration appearing upon the face of the written memor-
andum, it stood simply as an engagement to pay the debt of
another without any consideration, and was, therefore, nudum
pactum and void. And Lord Ellenborough, C. J., upon view of
the Statute of Frauds, 29 Car, 2, c. 3, s. 4, which avoids any special
promise to answer for the debt of another, unless the agreement
upon which the action shall be brought, or some memorandum
or note thereof, shall be in writing, and signed by the party to be
charged therewith,” &c., thought that the term agreement im-
ported the substance at least of the terms on which both parties
consented to contract, and included the consideration moving to
the promise, as well as the promise itself: and the agreement in
this sense not having been reduced to writing for want of includ-
ing the consideration of the promise, he thought it could not be
supplied by parol evidence, which it was the object of the statute
to exclude; and therefore nonsuited the plaintiffs. A rule nssi
was obtained in the last term for setting aside the nonsuit and
granting a new trial, on the ground that the statute only required
the promise or binding part of the contract to be in writing, and
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that parol evidence might be given of the consideration which
did*not go to contradict, but to explain and support the written
promise.

Garrow and Lawees showed cause against the rule.
Erskine and Marryat, in support of the rule.

Lorp ELLENBOROUGH, C. J., after noticing the definition of
the word agreement by Lord C. B. Comyns, who considered it as
a thing to which there must be the assent of two or more minds,
and which, as he says, ought to be so certain and complete, that
each party may have an action upon it; for which, in addition to
the author's own authority, was cited that of Plowden; and bet-
ter (his Lordship observed) could not be cited :

In all cases where, by long habitual construction, the words
of a statute have not received a peculiar interpretation, such as
they will allow of, I am always inclined to give to them their
natural ordinary signification.” The clause in question in the
Statute of Frauds, has the word__%%mu (“‘unless the agree-
ment upon which the action is brought, 8f some memorandum or
note thereof shall be in writing,” &c.) And the question_is,
Whether that word is to be understood in the loose incorrect sense
in which 1t may sometimes be used, as synonvmous to promise or
undertaking, or 1n its more proper and correct sense, as signifying
a mutual contract_op _consideration ¢

to which we are bound to give its proper effect: the more so
when it is considered by Wﬂe is said to have been
drawn, by Lard Halg, oneof the greatest Judges who ever sat in
Westminster-hall, who was as competent to express as he was able
to conceive the provisipms best calculated for carrying into effect
the purposes of that law. The person to be charged for the debt
of another, is to be charged i m the form of the proceeding against
him, upon his special promlse but without a legal consideration
to sustain it, that promise would be nudum gadug? a;x :g g:g
The statute never meant to enforce any promise whHiC =
fore invalid, merely because it was put in writing. The obligatory
part is indeed the promise, which will account for the word
promise being used in the first part of the clause, but still in order
to charge the party making it, the statute proceeds to require that
the agreement, by which must be understood the agreement in
respect of which the promise was made, must be reduced into
writing. And indeed it seems necessary for effectuating the ob-
ject of the statute that the consideration should be set down in
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writing as well as the promise; for otherwise the consideration
might be illegal, or the promise might have been made upon a
condition precedent, which the party charged may not afterwards
be able to prove, the omission of which would materially vary the
promise, by turning that into an absolute promise which was only
a conditional one: and then it would rest altogether on the con-
science of the witness to assign another consideration in the one
case, or to drop the condition in the other, and thus to introduce
the very frauds and perjuries which it was the object of the act
to exclude by requiring that the agreement should be reduced into
writing, by which the consideration as well as the promise would
be rendered certain. The authorities referred to bv Comyns,
Plowd. s, a, 6, a, 9, to which may be added Dyer, 3306, b., all show
that the word agrecment is not satisfied unless there be a consider-
.ation, which consideration forming part of the agreement ought
therefore to have been shown: and the promise is not binding by
the statute unless the consideration which forms part of the agree-
ment be also stated in writing. Without this, we shall leave the
witness whose memory or conscience is to be refreshed to supply
a consideration more easy of proof, or more capable of sustaining
the promise declared on. Finding therefore the word agreement
in the statute, which appears to be the most apt and proper to
express that which the policy of the law seems to require, and
finding no case in which the proper meaning of it has been relaxed,
the hest construction which we can make of the clause is to give
its proper and legal meaning to every word of it.

Grose, J.—It is said that the parol evidence tendered does
not contradict the agrecment; but the question is, Whether the
statute does not require that the consideration for the promise
should be in writing as well as the promise itself? Now the words
of the statute are, “that no action shall be brought whereby to
charge the defendant upon any special promise to answer for the
debt, &c., of another person, &c., unless the agreement upon which
stch action shall be brought, or some memorandum or note there-
of. shall be in writing, &c., what is required to be in writing, there-
fore, is the agrecment (not the promise, as mentioned in the first
part of the clause), or some note or memorandum of the agrecment.
Now the agrecement is that \f\_’}ic_llpstmhmuhat each party is
to do or perform, and by which both parties are to be bound ; and
this is requiffed to be 1 writing. "IT 1t were only necessary to
show what one oY themwastolo, it would be sufficient to state
the promise made by the defendant who was to be charged upon
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it. But, if we were to adopt this construction it would be the
means of letting in those very frauds and perjuries which it was
the object of the statute to prevent. For, without the parol evi-
dence, the defendant cannot be charged upon the written contract
for want of a consideration in law to support it. The effect of the
parol evidence then is to make him liable: and thus he would be
charged with the debt of another by parol testimony, when the
statute was passed with the very intent of avoiding such a charge,
by requiring that the agreement, by which must be understood (the

whole agreement, should be in writing.

LAWRENCE, J.—From the loose manner in which the clause
is worded, I at first entertained some doubt upon the question ; but
upon further consideration I agree with my lord and my brothers
upon their construction of it. If the question had arisen merely
on the first part of the clause, I conceive that it would only have
been necessary that the promise should have been stated in writ-
ing: but it goes on to direct that no person shall be charged on
such promise, unless the agreenment, or some note or memorandum
thereof, that is, gf_mmnﬂmwriting: which shows
that the word agreeggent was meant to be used in a sense differ-
ent from promise, and that something besides the mere’ promise
was rcguired to be stated. And as the consideration for the

promise 1s pa ) reement, that ought also to be stated in

writing. - T
R ——

LeBraxc, J.—If there be a distinction between agrecment
and promise, I think that we must not take it that agrecment in-
cludes the consideration for the promise as well as the promisc
itself : and I think it is the safer method to adopt the strict con-
struction of the words in this case, because it is better calculated
to effectuate the intention of the act, which was to prevent frauds
and perjuries, by requiring written evidence of what the partics
meant to be bound by. [ should have been as well satisfied, how-
ever, if, recurring to the words used in the first part of the clausc,
they had used the same words again in the latter part, and said
“unless the promise or agreement upon which the action is
brought, or some note, or memorandum thereof, shall be in writ-
ing.” But not having so done, I think we must adhere to the
strict interpretation of the agreement, which means the consider-
ation for which as well as the promise by which the party binds
himself.

Rule discharged.
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13. PACKARD v. RICHARDSON, et al, 17 Mass. 121.°

Supreme Judicial Court, Massachusetts, 1821.

A written promise to pay the debt of another without a re-
cital in the writing of the consideration upon which the promise
is founded is in compliance with the statute of frauds.

Assumpsit by the endorsee of a promissory note, made by
the Stony Brook Manufacturing Company, of which the defend-
ants were members, signed by Henry Fiske, their agent, payable
to one Asa Kingsbury, or order.

The defendants are counted against in various ways, upon
their supposed liability, on account of a written promise on the
back of the note, in the words following, viz., “We acknowledge
ourselves to be holden as surety for the payment of the within
note ;" signed by the defendants. .

Usury was attempted to be set up in defense, and Henry
Fiske, who signed the note as agent, was called to prove it; but
heing objecte to he was rejected.

The counsel for the defendants also objected to the proof
of consideration for the guaranty, by oral testimony ; and contend-
ed that, as no consideration was stated in the writing, the promise
was within the statute of frauds and void.

The points were ruled against the defendants by the chief
justice, before whom the cause was tried upon the gencral issue,
at the sittings here during the present term.

Sumner, for the defendants.

IVebster and Morey for the plaintiffs.

ParkeR, C. J., delivered the opinion of the Court.

The case presents two questions of importance, neither of
which has received a judicial determination in our courts. The
arguments upon them have been exceedingly ingenious as well
as able, leaving nothing untouched in point of authority or general
reasoning. which has relation to the subject. * * * [Matter per-
taining to the first question is omitted].

* % % The other question presented by this case is of a
more embarrassing nature; not so much on account of any in-
trinsic difficulty in construing the statute out of which the ques-
tion arises, as from an unwillingness to differ from the high

* Among cases following the rule of this case are: Sage v. Wilcox,
6 Conn. 8r1; Gillighan v. Boardman, 29 Me. 79; Little v. Nobb, 10 Mo. 3
(see Hain v. Benton, 118 Mo. App. 557): Ashford v. Robinson, 8 Ired.
Law 114: Moore v. Eisaman, 201 Pa. St. 190; Perley Potter & Co. v.
Legare, Harp. (S, C)) 347 Gregory v. Gleed, 33 Vt. j03.
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authorities, who have adopted a construction, which, after mature
deliberation, we think is not warranted by the statute itself, or
any particular exposition which has been given to it since it was
enacted, until the case of Wain v. Warlters was decided, in the
vear 1804.

The case, as stated in the declaration, and as it was made out
in proof, would admit of our avoiding the naked question present-
ed by the report. For the plaintiff having made an attachment
of property belonging to the company, and having relinquished
that attachment upon receiving the guaranty of the defendants;
according to most of the authorities, the promise would not be
within the statute; there being a new consideration, between the
new contracting parties, sufficient to maintain the promise with-
out writing. But as the question is now fairly presented to us,
and as has been ably argued, and as it often arises at nisi prius, we
think it best to give our reasons for deciding that a promise to
pay the debt of another, in writing, and signed by the party in-
tending to be bound, is a sufficient compliance with the statute,
without any recital in the writing of the consideration upon which
the promise is found.

The original promise is by the Stony Brook Manufacturing
Company, by a note pavable on demand. After the making of the
note, and after it was endorsed to the present plaintiff, the de-
fendants severally signed their names on the back, and over their
signatures were written these words:—"*We acknowledge our-
selves holden as surety for the pavment of the within note.”
The consideration existing was, that these defendants were
members of the company which made the note; and that a suit,
which had been commenced, was stopped by the plaintiff, at their
request. But this consideration was proved by parole, and the
writing acknowledges no consideration whatever.

It is somewhat remarkablé that a statute, which has so im-
portant a bearing upon contracts in daily use, should have re-
mained without the construction recently given to it, from the
time of its enactment, which was in the 29 Car. 2, to the vear 1804,
when the case of Wain v. Warlters was decided. That it did so
remain will appear from the circumstance, that neither the coun-
sel in arguing that case, nor the Court in deciding it, refer to any
preexisting case in support of their doctrine: a doctrine which,
when announced, excited much surprise both in England and in
this country.

Our provincial act was passed in the vear 1692, and con-
tinued in force until the vear 1788, when it was superseded by the
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statute of the commonwealth, which, as well as the provincial act,
is similar in substance, and, except in one instance where the
sense is not altered, is copied werbatim from the English statute.
So that we have had the statute in operation more than a century,
within which period innumerable collateral engagements have
been made; and it has never, until within a few years, as far as
we can ascertain, been doubted that, if one man, for a sufficient
consideration, deliberately signed his name to a promise to pay the
debt of another, he would be bound by it, although no consider-
ation whatever was mentioned in the writing which he signed.

Although some consideration must exist to give validity to
such a promise, it is generally of a nature not to be disputed ; and
if disputed, has been proved by parole testimonyv. The considera-
tion need not be for the benefit of the party making the promise,
and it seldom is for his benefit; forbearance to sue, or the sur-
ceasing of a suit, being most frequently the consideration of such
undertakings, and these being altogether for the benefit of the
original debtor. This being the case, it would seldom, if ever,
enter into the imaginations of the parties to such a contract, that
unless the motives and considerations, which led to it, were put
down in writing, the engagement was void.

Having made these preliminary remarks, I shall proceed to
consider the statute, and what is its most obvious construction,
without reference to decided cases; and then take a view of the
decisions which have been had upon it, both in England and in
this country.

The first section of our statute of 1788, c. 16, corresponds,
as has been observed, exactly with the fourth section of the statute
of 29 Car. 2. Exclusive of other subjects provided for in the
same section, it enacts, “That no action shall be brought, whereby
to charge the defendant upon any special promise to answer for
the debt, default, or misdoings of another person, unless the
agreement, upon which such action shall be brought, or some
memorandum or note thereof, shall be in writing, and signed by
the party to be charged therewith, or some person there-
unto by him lawfully authorized.”

The obvious purpose of the legislature would seem to be to
protect men from hasty and inconsiderate engagements, they
receiving no beneficial consideration ; and against a misconstruc-
tion of their words by the testimony of witnesses, who would
generally be in the employment and under the influence of the
party wishing to avail himself of such engagements. To remove
this mischicf the promise or engagement shall be in writing, and
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signed ; in order that it may be a deliberate act, instead of the
effect of a sudden impulse, and may be certain in its proof, in-
stead of depending upon the loose memory or biased recollection
of a witness. The agreement shall be in writing—what agree-
ment? The agreement to pay a debt, which he is under no moral
or legal obligation to pay, but which he shall be held to pay, if
he agrees to do it, and signs such agreement.

This appears to be the whole object and design of the legis-
lature ; and this is effected, without a formal recognition of a con-
sideration ; which, after all, is more of a technical requisition, than
a substantial ingredient in this sort of contracts. And it would
seem, further, that the legislature chose to prevent an inference
that the whole contract or agreement must be in writing; for it is
provided that some memorandum or note thereof in writing shall
be sufficient. What is this but to say, that if it appear by a written
memorandum or note, signed by the party, that he intended to
become answerable for the debt of another, he shall be bound,
otherwise not?

How then is it possible, with these expressions in the statute,
to insist upon a formal agreement, containing all the motives or
inducements which influenced the party to become bound? Yet
such is the decision of the Court of King’s Bench, in the case of
Wain v. Warlters. :

But in a case happening in the same court a short time after-
wards, on another section of the same statute, a different con-
struction is adopted. By the seventeenth section of the British
statute, and the second section of our own, it is provided, ‘“That
no contract for the sale of any goods, wares, or merchandise, for
the price of ten pounds or more, shall be allowed to be good, ex-
cept the purchaser shall accept part of the goods so sold, and
actually receive the same, or give something in earnest to bind
the bargain, or in part payment, or that some note or memoran-
dum in writing of the said bargain be made and signed by the
parties to be charged with such contract, or théir agents thereun-
to lawfully authorized.” Yet in the case of Egerton v. Matthews
it was decided that a memorandum, containing only one side of
the bargain, and without any consideration expressed, was suffi-
cient. When this case came before Lord Ellenborough, at nisi
prius, he thought it governed by the case of Wain v. Warlters;
and it is certainly difficult to perceive a difference between the
two cases.

If the word agreement imports a mutual act of two parties,
surely the word bargain is not less significative of the consent of
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two. In a popular sense, the former word is frequently used as
declaring the engagement of one only. A man may agree to pay
money, or to perform some other act; and the word is then used
synonymously with promise or engage. But the word bargain is
seldom used, unless to express a mutual contract or undertaking.
If then the technical meaning of the word agreement made it
necessary to insert the consideration in a collateral promise to pay,
why not the word bargain also, as Lord Ellenborough at first
supposed? But the court, Lord Ellenborough consenting, over-
ruled the decision at nisi prius, and decided that a contract for
the sale of goods was valid, without any consideration expressed
in the contract.

There are certainly grounds to suppose that some doubts
began to be entertained of the correctness of the decision in
Wain v. \Warlters. We cannot otherwise account for the unwil-
lingness to apply the same principle to the case of Egerton v.
Matthewrs; and we shall see hereafter, that there was considerable
cause for the Court of King's Bench to hesitate, before they ap-
plied the.rule to other cases.

The import of the word agreement forms the principal, if
not the only ground of argument, in favor of the doctrine; and
because the word bargain is used in the seventeenth section, in-
stead of the word agreement, the law is different. Well might
Chief Justice Parsons say, as he did in the case of Hunt, Adm., v.
Adams, when the two cases of Wain v. Warlters and Egerton v.
Matthews were incidentally brought before him; “These two de-
cisions are not easily to be reconciled. A bargain is a contract or
agreement between two parties, the one to sell goods or lands,
and the other to buy them. = A contract of this sort is void in law,
urless made on sufficient consideration. And the consideration of
a bargain seems to be as necessary a part of it, as of any other con-
tract or agreement; and there is the same danger of perjury in
proving the consideration of a bargain by parole, as of any other
agreement. But if the word agreement may be understood in the
popular sense, as not necessarily including the consideration for
it, we may approve of the decision in the latter case, while we
may doubt as to the former case.”

But admitting the case of Wain v. Warlters to have been
received in England, as giving the true construction of the statute,
and that the rule is well settled in that country,—which, it will be
seen presently, is far from being the case,—it does not necessarily
follow that it should be adhered to here. The decision took place
long since our revolution, and can therefore be regarded only as
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the opinion of great and learned men, not as an authority. We
are to consider what has been the practical construction in our
own country; and believing that to have been for more than a
century different from the rule so lately adopted in England, it
would he too late for us to resort to the etymology of a word for
the purpose of obtaining a new construction, and to insist upon
the legal import, instead of the popular sense of terms, which the
legislature are as likely to have taken in the latter as in the former
sense.

But it should be considered, in the second place, that this
doctrine, when first promulgated in England, was not well re-
ceived by the profession, and that to this day it is doubted and
questioned, whenever it is advanced. The case of Wain v. Warl-
ters appears to have been concurred in by all the judges of the
King's Bench, but never seems to have been cited as an authority,
without an apparent reluctance in the court to apply the same rule
to other cases: and whenever it was possible, some distinction
seems to have been sought out to save the case before the court
from the operation of the rule.

Lord Ellenborough tock the lead in the decision, grounding
himself on the word agreement, and on the known accuracy of
Sir Matthew Hale, who was supposed to have drawn the statute.
Mr. Justice Lawrence, on the contrary, entertained doubts, and
thought the statute loosely penned. Mr. Justice LeBlanc con-
curred, but cxpressed a wish that the statute had not reached the
case of a promise, so as to require the consideration to be in writ-
ing.

If, as Mr. Justice Lawrence thought, the statute was loosely
penned, it may be supposed the word agrecment was untechnically
used, or used in the popular sense; in which case it seems agreed
that the subsequent words would not require that the consideration
should be in writing. The same section provides for the case of
an agreement in consideration of marriage, and of an agreement
not to be performed within a year. The use of the word in these
provisions led to the adoption of the same word in the succeeding
part of the section, without any intention, I apprehend, of pre-
scribing the form in which a promise in writing should be drawn
up, to make it binding.

I have already adverted to the case of Egerton v. Matthews,
as departing from the principle adopted in that of Wain v. I arl-
ters. And as late as the vear 1816, in the case of Goodman v.
Chace, the case of HWain v. Warlters was again brought before
the King's Bench. Chace, jun.. was in the custody of an officer
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upon a capias ad satisfaciendum. He had applied to the attorney
of the creditor for time, and in the meanwhile to be released. The
attorney consented, provided Chace’s father would sign a written
paper in the following words: “I do hereby undertake and agree
to put the ahove defendant into the custody of the shefiff of H.
on or before Saturday next; and in default of my doing so, I
undertake to pay the damages and costs for which the said de-
fendant has been this day taken in execution by the said sheriff,
at the suit of the above-named plaintiff,” The case of Wain v.
W arlters was cited to show that the agreement was void, because
no consideration was expressed in it. The counsel for the plain-
tifl denied the case to be law. Lord Ellenborough said, ‘It would
be very desirable to have a further examination into the decisions
on the other side of the hall, where these cases more frequently
occur than here, in order that we may more clearly ascertain what
the practice is there;” and for this purpose a second argument
was ordered. But afterwards the court declared that it was not
necessary to hear counsel, as this was a case clearly not within the
statute, it being an original undertaking of the defendant Chace.
sen. No doubt this decision was right; but the case is cited to
show that counsel were allowed to deny the authority of Wain v.
Warlters, and that the court hesitated so far as to order a second
argument. There is strong reason to believe that the decision
would have been overruled, if the case then before the Court had
not been settled upon another principle.

In chancery the doctrine was not at all well received. In
the case of a petition to be allowed to prove a debt which was
guarantied against the guarantor, no consideration being ex-
pressed, the case of Wain v. Warlters being cited, the counsel for
the petitioner said the decision of the Court of King’s Bench in
that case could not be supported. The Lord Chancellor Eldon
said, “There is a variety of authorities directly contradicting the
case in the King's Bench, which is a most important case in its
consequences ; for the undertaking of one man for the debt of
another does not require a consideration moving between them.”—
14 Ves. jun. 189—So in the case Ex parte Garden. Mr. Bell, in
support of the petition, mentioned the case of Wain v. Warlters,
as one which could not be supported. Lord Eldon said, “The
first objection, viz., that which Wain v. Warlters was cited to sup-
port, is of great importance. Until that case was decided, some
time ago, I had always taken the law to be clear that if a man
agreed in writing to pay the debt of another, it was not necessary
that the consideration should appear on the face of the writing.”
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This is very strong language ; and yet, probably, every judge and
lawyer in England and in this country would have felt himself
warranted in saying the same. 15 Ves. Jun. 286.

But this is not all. The Common Bench also signified their
" dissent from this doctrine, as much as could be done with-
out deciding directly contrary to it. The case of Morris v. Stacy
was for the price of shoes sold to another person. The defendant
was the agent and as such ordered the shoes. He proposed
to give bills drawn by Wallis on Bromley, endorsed by Burns.
He was pressed to endorse them himself, but refused, saying he
would give a letter of guaranty, which would be as good. The
letter was in these words: “I herewith send you draughts drawn
by Wallis, accepted by Bromley, and endorsed by Burns; and
should the bills not be honored when due, I promise to see that
they do so.” The counsel for the defendant cited the case of Wain
v. Warlters. Giess, C. J., said, “It is sufficient, if it appears on the
face of the letter that, in consideration the plaintiff would take
the notes, the defendant would indemnify him. The consideration
therefore is apparent. I do not think it necessary, in this case,
to overrule the decision in I[#’ain v. Warlters. 1 think this under-
taking binding, notwithstanding that case.” Holt’'s N. P. 153.
This was in 1816, and it may be plainly inferred, from what fell
from the chief justice, that if it had been necessarv, the case of
Wain v. Warlters would have been overruled. It was virtually
overruled, although not expressly; for no consideration in truth
appears in the letter. The signer says, I herewith hand you
draughts. This imports no consideration, and it was only from
extrinsic evidence that the chief justice's notion of a consideration
could have been obtained. Anything seems to have been caught
at, to save a case from the operation of the doctrine in Wain v.
W arlters.

Such being the reputation of that case in England, it surely
does not present a very formidable obstacle to a different con-
struction of the statute in this country; and certainly it would not
warrant us in overruling what we believe has been the practical,
as well as the just construction in our courts for so long a period.
It is indeed desirable that statutes, made for the regulation of
personal contracts in commercial countries, should receive similar
adjudications in all courts. But it is better for those courts, who
may have adopted a novel construction, to retrace their steps, and
go back to the old foundations, than that others, from a spirit of
comity, should imitate them : for innovation in the administration
of justice, or in the principles of jurisprudence, is more to be
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dreaded than anywhere else; as it tends to unsettle the minds of
the community, and to introduce into the judicial tribunals the
practice of legislating, under the guise of declaring the law, which
is their proper function.

We have taken pains to inquire what reception the doctrine,
which we consider novel and unsound, has met with in any of the
courts of the United States; and we do not find it has been rec-
ognized any where but in New York. We are in the habit of
showing great respect to the decisions of the Supreme Court of
that state: for that bench, ever since we have been enabled to
judge of its character by the masterly reports of Mr. Johnson,
has been distinguished by great learning and uncommon legal
acumen. If any thing could cause us to hesitate in pronouncing
an opinion, which we have arrived at after mature deliberation, it
would be to find that opinion contradicted by a deliberate de-
cision of a court we so highly respect.

But there are some circumstances attending the decision
upon this subject by that court, which we think may justly, in
<ome measure, impair its influence on our minds. The case of
Sears v. Brink, in which the question first occurred, happened
not a great while after the case of Wain v. IVarlters was first
promulgated in this country. The habitual veneration, which the
courts of this country have ever entertained for the opinions of
the great men who successively fill the seats of the Court of
King's Bench, would naturally lead to the adoption of those opin-
ions, in analogous cases. The judicial propensity is to repose
upon authority. This propensity, although almost always useful,
as it tends to repress ingenious searches after novelties and dis-
tinctions ; which, if indulged, would produce uncertainty in that
science, which, more than all others, the public interest requires
should be fixed and stable, may sometimes lead to a hasty adop-
tion of principles, which a deliberate investigation would prove
unsound. In this case of Sears v. Brink, Judge VANNESs, who
delivered the opinion of the Court, seems to have relied more
upon the argument and reasoning of Lord ELLENBOROUGH, in
the case of W ain v. IWarlters, than upon the resources of his own
mind, for the construction of the statute; and this it would be
natural for any judge to do, under the like circumstances. Like
him, he resorts to the ctymology, and the technical import of the
term agreement, as the basis of his construction.

I think that it has been shown that too much stress was laid
upon this source of argument. Indeed, I cannot but entertain
the belief that neither the British parliament. nor the legislature
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of New York, or Massachusetts, ever looked into Plowden or
Comyns, or any law dictionary, to ascertain the force and meaning
of that term, as has been done since, in order to make out the
construction of the statute. Sometimes the sense of an instrument
or statute is lost by looking too deep for it; as men have been
known to impoverish themselves by digging into the bowels of the
earth for riches, which they would have obtained with less labor
by working upon its surface. Not that I am disposed to treat
with disrespect the labors and researches of patient and learned
jurists, in ancient or modern times. Certainly the science of law
requires such investigations, but, as in other sciences, the object
of pursuit has been sometimes lost, by reason of its being thought
at a distance, when all the time it has been near.

Another thing is worthy of remark, viz., that it is probable
that neither the Court, nor the counsel, when the case of Sears v.
Brink was discussed, knew that the case of Wain v. Warlters was
a suspected case in England ; for neither of them advert to any of
the cases in which the doctrine has been doubted. Indeed, the
strongest of those cases has been passed upon since the case of
Sears v. Brink. The case of Wain v. Warltcrs at that time stood
in New York unquestioned, and therefore came with great force
upon the minds of the bench and bar.

But afterwards, in the case of Leonard v. 'redenburg, the
question was again presented to the New York court; and Chief
Justice Kent bestowed the attention of his powerful mind upon it.
I do not understand him as approving the doctrine. On the con-
trary, in reference to the cases of Wain v. Warlters and Sears v.
Brink, he says,—"I have not been altogether satisfied with the
decisions referred to.” He then discovers, what did not occur to
him at the trial of the action, that it admitted of a distinction from
those two cases, and therefore says—"The present motion can be
determined in favor of the plaintiff, without disturbing them.”
He then proceeds to make an ingenious, and I think, a just clas-
sification of the cases which have generally been thought to come
within the statute.

His first class is, where credit has been given upon the pre-
vious agreement of a third party to pay, or guaranty pavment, for
goods which shall be delivered. This he calls a collateral engage-
ment within the statute, but no proof of consideration necessary,
except the debt which is created. The collateral undertaking in
such case is the essential ground of the credit given: and the
case of a surety or guaranty of a contract, subscribing at the same
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time with the principal, is within this class. Vide Hunt, Adm., v.
Adams, 5 Mass. Rep. 358, and Stadt v. Lill, 9 East, 348.

The second class is, where the collateral security is subse-
quent to the creation of the debt, and not the inducement to it.
Here a further consideration must be proved, such, I suppose, as
forbearing to sue, or the surceasing of a suit. '

And the third class is, when the promise to pay the debt of
another arises out of some new consideration of benefit or harm,
moving between the new contracting parties. Such is the case,
when the creditor gives up some lien or attachment, in conse-
quence of the promise of the third party to pay the debt. This
latter class he considers an original undertaking, capable of be-
ing proved by parole, as not coming within the statute; and this
agrees with the English doctrine, as settled in the case of Williams
v. Leper, 3 Burr. 1886.

Now it is a little remarkable, that, in giving so minutely the
qualities of these different classes of contracts, and in adverting
to Wain v. Warlters, as coming within the second class, nothing
is said from which the necessity of having the consideration, as
well as the promise, in writing, can be inferred. All the infer-
ence, which can be fairly made, is, that such a promise must
have a new consideration proved. But the kind of proof is left
undecided ; and the case before the Court was determined to be
within the third class, which required no proof of a distinct con-
sideration. There was therefore no necessity of “disturbing the
cases which had been decided,” and with which the learned chief
justice, “was not altogether satisfied.”

But if the word agrecment in the statute is to be referred to
collateral promises, as was determined in the cases of Sears v.
Brink and Wain v. Warlters, it is not easy to see why the first
class of cases, any more than the second, should be excluded from
the operation of the rule. There must be a consideration. This
is admitted on all hands. The only question is about the mode of
proof.

When a man, for his own debt, makes a promissory note,
not negotiable, and a third party puts his name on the back of
the note, this is to be considered a promise to pay the debt of
another, and he may be sued either as a surety or guarantor. If
he is considered a surety, according to our case of Hunt, Adm. v.
Adams, he is viewed as an original promisor ;and no other evidence
of consideration would be required,than against the principal in the
ncte. But no man can be held on such a promise, unless it be in
writing and signed by him. So that the case is within the statute,
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and yet whatever consideration moved to the undertaking, may
be proved by parole, according to our law, and to the case of
Leonard v. I'redenburg.

Suppose a promissory note given by A to B payable in sixty
days, expressly in consideration of a preexisting debt; and C at
the same time writes on the back, ‘I promise to pay the contents
of the within note in ninety days, if A does not pay it according
to its tenor, demand being made upon A, when it falls due, and
notice given to me of non-payment.” This is certainly a promise
to pay the debt of A. No consideration is expressed; and yet
the consideration is the credit given to A. It comes within the
statute; for such a promise would be void unless in writing. But
this agreement would be within Chief Justice Kent's first class
of cases, in which the consideration may be proved by parole. All
the mischiefs, supposed to be provided against by the statute,
would exist in the case put, as much as if the collateral under-
taker had signed his name the day after the original promise:
which would bring the promise within the second class of cases,
supposed by Chief Justice Kent to be governed by the case of
IWain v. Warlters.

This important question came before the Supreme Court of
the United States, in the case of I7iolet v. Patton, 5 Cranch 142.
The case was from Virginia, and arose on their statute
of frauds, which is like ours and the English statute;
except that it provides that the undertaking shall be
void, unless the promise or agreement shall be in writ-
ing, and signed by the party, &c. Chief Justice MARSHALL,
in delivering the opinion of the Court, considers the variance from
the English statute so essential, that the doctrine in the case of
Wain v. Warlters does not apply. It is worthy of remark that the
words of the Virginia statute are precisely what Mr. Justice LE-
Branc said, in the case of Wain v. IVarlters, he wishes the Eng-
lish statute had been. There must be a consideration to a promise,
as well as to an agreement; and if the intention of the legisla-
ture was that the consideration of an agreement should be in
writing, there seems to be no reason of policy why a different
principle should be applied to a promise. For the evils to be
remedied by the statute are as great in one case as in the other :
it being as easy to set up the consideration of a promise by per-
jury, as the consideration of an agreement.

The case of Russell v. Clark & Al., 3 Dallas, 413, was re-
ferred to by the counsel for the defendants, as deciding that the
consideration of a promise to pay the debt of another must be in
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writing. But we have looked into that case, and do not find it to
be so. Letters were relied upon to prove that the defendants
promised to guaranty certain bills of exchange; but the letters
did not prove the fact. Parole evidence was admitted at the Cir-
cuit Court, to prove that a promise was really intended by the
letters; but the Supreme Court reversed the decision, on the
ground that, by the statute, the whole agreement, that is, the whole
promise, was required to be in writing; and this was certainly
correct. Nothing was said about the consideration.

We have not been able to find that any judicial decision has
taken place upon the statute of frauds, &c., in any other court
within the United States than those I have alluded to. In a note,
however, to the case of Wain v. Warlters, in the Connecticut
edition of East's reports by Mr. Day, an elaborate examination
of the doctrine is given by their late Chief Justice Swift. In his
argument he has gone into a profound investigation of the legal
meaning of the word agrecment, in order to meet the principal
argument of Lord Ellenborough; and he concludes with a de-
cided disapprobation of the doctrine laid down by the Court of
King’s Bench.

With respect to our own Court, whenever the case of ¥ ain
v. Warlters has been cited, it has been treated as doubtful, and
has never been recognized as law. I have already cited the ob-
servations of Chief Justice Parsons upon it, in the case of Hunt,
Adm., v. Adamms; and there is no doubt, from what fell from that
great man upon that occasion, that, had the case before him re-
quired it, he would have saved us the trouble of this elaborate
investigation. v

The case of Ulen v. Kittredge, 7 Mass, Rep. 233, was decided
in direct opposition to the principle contended for by the defend-
ants in this action ; although the cases of Wain v. Warlters and
Sears v. Brink were cited and urged by the able and learned coun-
sel for the defendant. Indeed, the Court, in the case referred to,
went far beyond what is necessary to support the action now be-
fore us. For the endorsement of Kittredge was in blank, upon a
pre-existing note, to which he was not a party; and the plaintiff
was permitted, not only to prove by parole the consideration, but
to insert the words of a guaranty over the name of Kittredge.
upon proof that he declared his signature as good, for the pur-
pose intended, as if anvthing had been written over it.

Upon this review of the cases, which have arisen in this coun-
try and in England upon this important subject. we are relieved
from any imputation of disrespect towards the courts of King's
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Bench, or of New York, in declining to adopt the construction
which they have given to this statute.

We find the case of Wain v. Warlters to have been received
with doubt and hesitation by the tribunals of the same country
in which it was decided ; that the case of Sears v. Brink has not
been fully recognized, in any case arising subsequently in New
York ; that in the Supreme Court of the United States the doc-
trine was doubted, and the application of it avoided ; that in Con-
necticut an eminent jurist has borne testimony against it; that in
our own state, a judge of the first eminence has spoken of it unfav-
orably; and that one case has been decided in direct opposition
to it.

We are not, therefore, overruling a settled principle, or in-
troducing a new construction, in refusing to yield to this doctrine,
but are merely vindicating what we believe to be the true and
established construction, from the doubts brought upon it by
the decision of the Court of King’s Bench.

A contemporaneous is generally the best construction of a
statute. It gives the sense of a community, of the terms made
use of by a legislature. If there is ambiguity in the language, the
understanding and application of it, when the statute first comes
into operation, sanctioned by long acquiescence on the part of the
legislature, and judicial tribunals, s the strongest evidence that it
has_been rightlv_explairied in practice, A construction under
such circumstances becomes established law ; and after it has been
acted upon for a century, nothing but legislative power can con-
stitutionally effect a change. We can say with Lord Ellenborough
that, until the case of Wain v. Warltcrs was decided, “we had al-
ways taken the law to be clear, that if a man agreed in writing to
pay the debt of another, it was not necessary that the consideration
should appear on the face of the writing;” and-so understanding
the law, we have no authority or disposition to change it.

The Court, for the foregoing reasons, are unanimously of
opinion that the plaintiff's action is well maintained by the writ-
ing declared on, and by the parole proof which was given to
support it.

Judgment on the verdict.
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14. REED v. EVANS, et al, 17 Ohio 128.
Supreme Court Ohio, in Bank, 1848.

The consideration for a promise to pay the debt of a third
person need not be in writing.

This is a writ of error, directed to the Court of Common
Pleas of Lucas County.

The original action was founded upon the following guar-
anty: “$175. For value received, I promise to pay to John For-
man & A. G. Evans, or order, one hundred and seventy-five dol-
lars, with interest from date, to be paid as follows, to-wit: one-
third in one year, one-third in two years, and the remaining third
in three years. Witness my hand and seal, this 28th day of Janu-
ary, A. D. 1836.

HEe~ry Reep, Jr.  (Seal).

I hereby obligate myself that the above note shall be paid in
three years from this fourth day of June, 1838.
HeNry REED.”

The declaration contains four counts.

The first averred a general indebtedness from Henry Reed,
jr., to the plaintiffs, and in consideration that the plaintiffs would
give time to said Henry Reed, jr. for the payment thereof, until
three years from the fourth day of June, 1838, he, the defendant,
by his promise in writing, bound himself to pay the same at such
time—that time was given accordingly, and excused demand and
notice at the expiration of the guaranty because of the insolvency
of the principal.

The second was like the first, except that the indebtedness
was described according to the fact, as by the note.

“The third was like the second, except that demand and notice

“was averred instead of the excuse.

The fourth was the common count.

Plea, the general issue.

The case was submitted to the court, without the interven-
tion of a jury, and judgment rendered for the plaintiffs. * * *

Young & Waite, for plaintiff in error.

Fitch & McBain, for defendants.

BircHARD, C. J.—This case was submitted to the court below
upon the proofs offered by the plaintiff. Exception was taken
to the sufficiency of the testimony offered in support of the action.
The court found it sufficient, and no motion for a new trial was
presented. Dy treating the exception as a demurrer to the wi-
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dence, and in no other way, can the questions argued upon the as-
signment of error be considered. \'iewed in this light, the proof
offered below should be considered as establishing every fact
which may recasonably be inferred from the evidence, without
drawing therefrom forced or violent inferences. Trying the evi-
dence by this rule, did it establish the cause set forth in the dec-
laration ?

The consideration of the promise declared upon is alleged to
have been forbearance to sue Henry Reed, jr. for three years.
from the fourth of June, 1838.

The evidenge to support this averment consisted of the
written promise, 0f proof that no clailcn of payment from Henry
Reed, jr. was made within three years; that plaintiff below for-
bore to prosecute for three vears, and that after the expiration
of that time, the defendant below offered to pay the claim in Ohio
state bonds. That again, in 1842, he proposed paying the same
in property, or cxcused himself when called on, by alleging in-
ability for want of means, but at no time denied his liability to
pay the same.

Now it may be sand that this all does not prove directly that
the consideration alleged actually existed, vet one could scarce
doubt frony these tacts that a good consideration did exist; and
the presumption is that it is the one set forth in the declaration.
It is unreasonable to presume that the written engagement was
entered into without cause. The judges of the court of common
pleas had the facts so before them that thev were justified in draw-
ing all reasonable and fair inferences that could be well based
upon this evidence. They might well presume, from the cir-
cumstances, that the delay granted to the maker would not have
occurred without cause.. That the promises to pay in state bonds
or other property, as well as the excuses for non-pavment, would
not have been made without a binding promise. The circum-
stances, viewed in a favorable light, certainly looked toward the
support of a consideration for the written guaranty: and to no
other than the identical one set forth in the declaration. We are
not prepared, therefore, to say that the court erred in this respect.

" But it is further urged that no evidence was admissible to
prove any consideration, none being expressed in the written
guaranty.

This objection presents a vexed question, arising out of the
act for the prevention of frauds and perjuries. It is believed that
in this state it has been hitherto uniformly held, that a promise.
in writing, to pay the debt of another, if founded unon a good
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consideration, would sustain an action, and that such a consider-
ation might be proved by parol, and need not be set forth or in-
corporated in the writing itself. Upon this question different
courts have held different opinions. It was to me a matter of some
surprise to find that the law of this state, upon this point, was
considered unsettled. The case was brought into bank, in order
that a reported case, in accordance with what was supposed to
have been the uniform current of decisions in this state, might be
placed within the reach of every one, and not because the point
was regarded doubtful.

Our statute is similar, so far as it bears upon this question, to
the English statute of 29th Charles 2d, c. 3, s. 4. In 1804, in the
case of M7ain v. Warlters, that statute, for the first time, received
a construction requiring a recital, in writing, of the consideration
on which a promise to pay the debt of another is founded. The
doctrine seems to have taken the profession in England by sur-
prise. It has been repeatedly questioned in England, but has
hitherto been sustained there. 14 Ves. p. 189; 15 Ves. p. 286.

In 1808, the principle held in Wan v. Warlters was adopted
in New York. and these decisions have been perhaps the means
of giving a more extended currency to the doctrine of that case
in some of our sister states, and possibly may have contributed
to its stability in the country of its origin. But in 1809, in the case
of Hunt v. Adams, 5 Mass. Rep. 360, the doctrine of Wain v.
W arlters was departed from, by the supreme court of Massachu-
setts, and, as we think, very good reasons were given for the
departure by the learned Chief Justice Parsons. He held the
English case to be one of first impression, but admitted that if
the word agrecment, as used in the statute, is to be taken not in a
popular but in a strictly legal sense, it might be unreasonable to
question that decision. He held, however, that the word
agreement originally incorporated into the statute, was
used in the popular sense. as intending the undertaking of the
party charged, and not necessarily including the consideration for
it. This view of the statute was reaffirmed by the same court in
1821, in a learned and able opinion by Parker, C. J., g _Packard
V. Richardson ¢t al., 17 Mass. Rep. 137, in which he reviewed at
lengthattthe cases then decided upon this subject. His conclud-
ing remarks are worth copyving. “We are not (says the judge)
overruling a settled principle, or introducing a new construction.
in refusing to vield to this doctrine; but are merely vindicating
what we believe to be the true and established construction, from
the doubts brought upon it by the court of King's Bench.”
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Well might he call it the vindication of an established con-
struction, for from the reign of Charles II. to the year 1804, it
had always been understood, both in England and the United
States, that it was not necessary that the consideration should
appear on the face of the writing. So said Lord Eldon, and so
said Lord Ellenborough. The question was, what did the statute
mean, or rather what did the men who framed the act, and par-
liament mean in King Charles’ time, when they enacted the law?
Those best able to answer were its cotemporaries—the legisla-
tors and judges who lived at the time of the enactment, and within
the first century afterward. Their construction, in the language
of the Massachusetts court, “became established law,” for what-
ever was the meaning of the statute when first enacted, should be
its meaning through all future time. It is the very essence of a
law, that it be uniform and unchangeable.

Again, it is said there should have been a demand and notice
of non-payment. To this, we reply, that the engagement was an
original undertaking to pay the amount of the note in three years.
It was not an engagement that the maker should pay the note when
due and if not, that the guarantor. would pav it, bt fhatin cons
sideration that the payvee would delay the payment until two years
after the maturity of the note, the guarantor would pay it. No
demand, under this contract, was required of the maker, at the
maturity of the note; it was not contemplated by the parties. On
the contrary, the consideration of the promise not only excused
the making of such demand, but made one improper. _The promise
was made because the payee had agreed to delay payment-when
the note fell due, and not then demand it.

Judgment athrmed.

d. Of the words “memorandum or note.”

15 THE ARGUS COMPANY, respondent v. THE MAYOR, &c.,
appellants, 55 N. Y. 495.

Court of Appeals, New York, 1874.

 resolution of @ common council, duly adopted and entered
upon its records and signed by the clerk of said common council,
constitutes @ memorandum or note in writing.

Appeal from judgment of the General Term of the Supreme
Court in the third judicial department, reversing a judgment in
favor of plaintiff, entered upon the report of a referee and grant-
ing a new trial. (Reported below, 7 Lans., 264).

This was an action for an alleged breach of contract.
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The common council of defendants, on the 26th day of
January, 1863, adopted the following resolution:

“Resolved, That the proceedings of this board be reported for,
and published in, one daily paper, to be designated by the board,
at an annual expense not to exceed $1,000; and that all city ad-
vertising be published, at the rates prescribed by law for the pub-
lication of legal notices, in the same paper, such designation to be
for the term of three vears; also, that all ,printing and binding
chargeable to the city be done by the proprietor or proprietors of
such paper for the like term, at the rates current in the city, and
that the chamberlain be and he is hereby authorized and directed
to enter into contract accordingly with such proprietor or proprie-
tors as the board may designate.”

The said resolution was adopted by a vote of two-thirds of
all the members, taken by veas and nays. (On motion, the Atlas
and Argus, a daily newspaper published by plaintiff, was designat-
ed “as such official paper.” The resolution and motion were entered
“in the book of minutes, and the minutes for the day, thus entered,
were signed by the clerk of the common council. In pursuance
of said resolution, a contract in writing was executed on the 27th
day of January, 1863, by the chamberlain on behalf of the de-
fendants and by plaintiff, for three years from that date.

On the 16th day of January, 1566, the common council adopt-
ed the following resolution :

“Resolved, That the Argus be, and hereby is, designated as
the official paper, in accordance with the former resolutions of the
common council, establishing an official organ for the city.”

This resolution was not adopted by a vote taken by yeas and
nayvs cntered on the minutes, but the resolution was entered on
the minutes, which were signed by the clerk of the common coun-
cil. "The Argus” mentioned in the resolution was the newspaper
published by the plaintiff. After the resolution was adopted, the
plaintiff subscribed a written acceptance thereof, which was filed
by it with the clerk of said common council on the 2ith day of
January, 1866, and no contract with defendant’s chamberlain was
made. After such acceptance, the plaintiff proceeded to, and did
publish the proceedings of the common council, in The Argus, and
continued <o to do for the space of three vears thereafter. On the
[th of June, 1866, the common council passed a resolution, by its
terms rescinding the resolution of January 15, 1866, and another
resolution amending that of January 26, 18363, in substance strik-
ing out the clause as to publication of the proceedings, and giving
the residue of the work provided for therein to other papers.
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After the passage of said resolutions, plaintitf served written
notice on the common council, protesting against the same, claim-
ing its paper to be the official organ, and expressing its willingness
to do the work and perform its contract. Plaintiff claimed to
recover the contract price for publishing the proceedings of $1,000
per annum, and the profits on the work given to other papers.
* % ¥

N. C. Moak for the appellants.

Samucl Hand for the respondent.

Forcer, J.—The plaintiff seeks to recover upon an agreement
which, by its terms, was not to be performed within one year from
the making thereof. It can do so if the agreement, or some note
or memorandum is in writing and subscribed by the party to be
charged thereby. * * *

In this case the party to be charged, and whose subscription
is needed is the defendant, a municipal corporation. It is plain
that such a defendant can make no note or memorandum, nor
subscribe the same, save by an officer or agent thereof. It is so,
also, that it ordinarily acts by its legislative or governing body,
and that the action of that body is expressed in the minutes of its
action, recorded, as it takes place, in the books kept for that pur-
pose by its clerk or secretary. Hence it is that its agreements are
rarely oral, but, pari passu with the making of them, they are on
the instant of formation put into writing, and thus a note or mem-
orandum of them is made : and the minutes of the day’'s doings of
the body, being signed by the clerk thereof, there is a subscription
of the note or'memorandum, made by the party. by its agent duly
authorized. This is a satisfactory compliance with the statute. It
meets the purpose and intention of the law, by providing an endur-
ing and unchanging evidence of the agreement: and it meets its
letter, for there is some note or memorandum of it in writing, sub-
scribed by the party to be charged thereby, the subscription made
by an authorized agent. And so are the authorities. (Johuson
v. Trinity Ch. Society, 11 Allen 123: Tufts v. Plymouth Gold
Mining Co., 14 id. 407; Chase v. City of Lowell, v Gray 35;
Dykers ©. Townsend, 24 N. Y. 57).

The resolution of the 26th January, 1863, is a full note or
memorandum of an agreement as to the work which the defendant
agreed to have done. Nor did this resolution expire by any limi-
tation of its own, at the end of three vears from its adoption, and
so require a new passage to be still operative. Until rescinded in
terms, it was lasting in its expression of a determination by the
city to have its printing done at certain rates, by one daily paper
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to be designated by the city. It was this designation, only, which
had a limit to a term of three years. The resolution, as to all but
the party with whom the agreement was to be, was perpetual, un-
less rescinded by action of the city ; and it needed nothing but the
designation of some daily paper, at the end of each term of three
vears, entered upon the daily minutes, signed by the clerk, to do
all which the city need to do, to make a note or memorandum in
writing, subscribed by the party to be charged thereby.

The resolution of 15th January, 1866, also recorded in the
minutes and signed by the clerk, designating anew the plaintiff’s
daily paper, started another term of three vears. For the agree-
ment was already there, save the name of the party to be agreed
with, and that this resolution supplied.

Nor did this last resolution need to be passed with a call of
the ayes and nays, and they entered upon the record. It was not
a law or a resolution involving an appropriation or payment of
money for any purpose. (Laws of 1848, chap. 139, p. 217, sec. 1).
The purpose was decided upon by the former resolution. The
design of the provision of the act of 1848, is to expose to accounta-
bility to the public, those who in places of public trust, sanction
new objects and purposes for expenditure of public money. An
expenditure having been once determined upon, it does not again
involve it, that by resolution one is selected to do the work, any
more than where an office under the city government, having been
created by resolution and a compensation having been attached to
it, by a subsequent resolution one is named to fill it.

Nor does the resolution contemplate that the chamberlain
is to negotiate for the publication of the proceedings of the
board at a sum less than $1,000. It is a proposal—in connection
with the other resolution, designating the plaintiff's paper as the
official organ—to the plaintiff, to pay it not to exceed $1,000 for
doing certain work ; the plaintiff’s answer is an acceptance of that
sum and an agreement to do the work therefor. It is different
from Havdock v. Stow (40 N. Y., 364). That was a power
intrusted to an agent, with a minimum limit of price, but no max-
imum ; and hence the duty of the agent to his principal to obtain
more if he might. This is an offer by one party to another, which
the other accepts without intervention of an agent, and the maxi-
mum compensation named is the compensation agreed for. Be-
sides, the direction to the chamberlain does not contemplate any
change of the terms of the resolution; he is directed to enter into
a contract accordingly, i. e., in the terms specified in the resolution.
Moreover, before the second resolution of designation, he has
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already done his duty in making the contract, with which the de-
fendant is satisfied. The second resolution, of January 16, 1866,
is an offer by the defendant to renew it for another term of three
years ; and so the defendant does not remain free from obligation,
under that resolution, until the chamberlain has again entered into
a contract. The contract which he was directed to make, expres-
sing no more in fact than the resolution of 1863, was satisfactory
to the defendant. The defendant, agreeing to the terms of that
resolution and contract, by the resolution again designating the
daily paper of the plaintiff, proposed to it to renew the same for
another term of three years. As soon as the plaintiff signified in
writing its acceptance of that proposal, the contract was renewed
for another three years’ term, and, as we have seen, was legally
embodied in writing, and was subscribed according to the statute.
A letter from a party to be charged, specifying the terms of an
agreement, and directing an assignment to be drawn in accordance
with it, is a good memorandum of the contract, though the assign-
ment never be made. (See Smith v. Watson, cited in Gibson v.
Holland, Law Rep. [1 Com. PL.] 6). The common council did
not contemplate not being bound, until a contract other than the
resolutions and some acceptance of it was made. Those cases
which have turned on such point, have been where a further con-
tract was needed to express the details of the bargain, where those
had yet to be arranged between the parties.

Nor does the fact that the rates for printing and binding are
not expressed, but reference is made to something outside of the
contract, and which must be established by parol testimony, in-
validate the contract. This contract is not so much open to ob-
jection for this cause, as if no price was expressed, nor reference
made to anything by which it might be determined, and the par-
ties were left to proof of a quantum meruit. Yet in such case, a
memorandum has been held to be in compliance with the statute.
(Hoadly v. McLaine, 10 Bing., 482 ; Ashcroft v. Morrin, 4 M. &
G. 450). The first resolution does not require that the chamberlain
ascertain what the current rates are, when he enters into his con-
tract, and make them the rule of gompensation the three years
through. What he is to do, if he does aught, is to put into his con-
tract the phrase of the resolution. For the designation and the
contract is for three years; and the rates current at the beginning
of the term, may be quite different from those current in any
time and at all times through the term of three years. that the
defendant contracts, willing to pay its designated official paper
so much and no more, and asking work for no less than at the
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terms current for the same service, in the city where the work
is done, from time to time.

Nor is the idea that there was no delivery to the plaintiff
of the resolution of 1866, one that can prevail. There had once
heen delivery of the same agreement and performance of .it by
both partics. It was not changed. The resolution of 1866 was
but a proposal to the plaintiff to renew it. It was adopted 16th
January, 1866,  Until that day, under the first contract, all pro-
ceedings of the common council were reported for, delivered to,
and published in. the paper of the plaintiff. The resolution of
January, 1866, at once on its passage, was reported for and de-
livered to the plaintiff. to the knowledge of the defendant’s agents.
Nor is it alwayvs needed that there be delivery to the other con-
. tracting party, to bind the one who is sought to be charged by
the note or memorandum. Where one, by his agent, has dealt
with another, a written communication to the agent, reciting the
terims of the agreement made by the agent with that other, and
ratifving the same, will answer the statute. (Gibson v. Holland,
supra). And so will a written communication to the other, ex-
pressive of the terms. vet repudiating an obligation. (Bailey v.
Swecting, 9 C. B. [N. S..] 843). The plaintiff did accept the
proposal for a renewal by filing its written acceptance with the
clerk of defendant. The clerk had no authority to make a con-
tract or to assent to a proposition for one. But he was the cus-
todian of the papers of the common council, and an organ of
communication between it and those not members of it. It also
accepted it, by acting under it to the knowledge and with the
assent of defendant’s agents. (Smith v. Neale, 2 C. B. [N. S.]
66),

The plaintiff has a good cause of action on the contract ; but
for the reason given by the General Term, it was proper that there
should be a new trial, rather than judgment absolute ordered in
that court. Dut there being a stipulation under the eleventh sec-
tion of the Code, on appeal to this court, the order of the General
Term. should be affirmed, and judgment absolute for the plaintiff.

All concur, except Grover and Rapallo, J]., dissenting.

Order reversed, and judgment accordingly. 7
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B. Proaisgs Nor WITHIN THE STATUTE.

a. When the promise is the original undertaking of the promisor.

16. CASEY v. BRABASON, 10 Abb. Pr. 368.
Supreme Court, New York, Special Term, 1860.

One who signs a note as if he were principal is in law an
original prowmisor, although in fact he was a mcrc surcty.

Motion for a new trial.

This action was brought upon a promissory note, in the
words and figures following, to-wit:
+$200.

On or before two years, we jointly and severally promisc to
pay to Michael Casey, or his order, the sum of two hundred dol-
lars. Given under our hands,

January 8, 1856 (Signed) BEeRNARD McCaBE,
Catholic Pastor.
CHARLES J. BraBason.”

The defendant alleged in his answer that he signed the note
as surety, and without consideration.

The proof showed that the note was given for a debt of Mc-
Cabe's, and that the defendant signed it as his surety, without re-
ceilving any consideration therefor.

The defendant insisted that he was not liable, but the judge
held otherwise, and directed the jury to find for the plaintiff: to
which decision and direction the defendant excepted. The jury
rendered a verdict in favor of the plaintiff for $229.10.

The action was tried at the Chenango circuit in February,
1860, :

Defendant moved for a new trial on a case and exceptions.

The other points in the case need not be stated, as they were
not deemed of sufficient importance for examination.

Wm. H. Hvde, for plaintiff.

Horace Packer, for defendant.

BaLcoM, J.—The instrument in question is a valid promis-
sory note, although it does not contain the words for value re-
ceived, or any words tantamount to them. (Edwards on Bills and
Promissory Notes, 56, 78; 1 Cow., 2d ed.. 163).

The defendant’s counsel does not deny but that McCabe was
liable on the note ; but he contends that the defendant is not liable
on it, because he signed it as surety, and did not receive any con-



50 MORRIS V. OSTERHOUT [Chap. T
sidleration therefor. He insists that the statute of frauds applies
to the case, and exempts the defendant from the payment of the
note. The statute is, that “every special promise to answer for
the debt, default, or miscarriage of another,” shall be void, unless
the agreement containing such promise, or some note or memor-
andum thereof expressing the consideration, be in writing, and
subscribed by the partv to be charged therewith. (2 Rev. Stat.,
133, sec. 2).

McCabe owed the plaintiff the money mentioned in the note;
and the defendant, though in fact a mere surety, signed the note
as principal, with Mc Cabe. The note, therefore, was not a
special promise by the defendant to answer for the debt, default,
or miscarriage of McCabe.

I think the debt, for which the note was given, a sufficient
consideration to uphold the note against the defendant as well
as McCabe. The note, on its face, is an original undertaking of
both of them.

If the defendant had indorsed the note for the accommoda-
tion of McCabe, instead of signing it as maker, he would clearly
have been liable on it, if it had been duly protested for non-pay-
ment; and I am unable to see why he is not liable on it as maker.

I am of the opinion that the statute of frauds does not apply
to the case; and that the jury were properly directed to find a ver-
dict in favor of the plaintiff for the amount of the note.

The point that the defendant supposed he was only
signing his name to the note as a witness when he wrote it, is
untenable ; for his answer concedes he signed it as surety.

I think there was no question for the jury upon the evidence ;
and that the defendant’s motion for a new trial should be denied,
with $10 costs. :

17. MORRIS, et al, v. OSTERHOUT, et al, 55 Mich. 262.
Supreme Court, Michigan, 1834,

A promise to pay for goods supplied to a third person is not
within the statute of frauds as a promise to pay the debt of
another person.

Assumpsit.  Defendants bring error.  Affirmed.
T.J. O'Brien, for appellants.
Cooper & Hinsor, for appellees.

Suerwoon, J.—The plaintiffs, who are millers residing at
Reed City, brought their action of assumpsit against the defend-
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ants, who are engaged in the lumber business and reside at Grand
Rapids, to recover for a quantity of flour and mill-feed, amount-
ing to the sum of $482.92. James H. Carey had a contract with
defendants whereby he was to do sawing and make shingles for
them at Careyville, in Lake county, where the defendants had a
quantity of pine timber. The flour and feed was purchased by
Carey and used by him while doing the sawing for defendants,
and when he made the purchase he told the plaintiffs that the
goods were for the defendants ; that he was at work for them, and
that they had ordered him to get the goods for them. The plain-
tiffs seek to hold the defendants liable under the authority, which
was verbal, thus claimed to have been given Carey to make the
purchase, and a subsequent promise claimed to have been made
by Hughart to pay for the goods, which, however, is denied by
the latter. The defendants claim that by the terms of their agree-
ment with Carey they were under no obligation to supply the
goods or to make advances to Carey, and that they never author-
ized him to make the purchase on their account.

The questions at the circuit were mostly those of fact, and
were submitted to the jury, who, under the rulings and charge of
the court, rendered their verdict for the plaintiffs for the amount
claimed. The defendants bring error, and the rulings and charge
of the court are now before us for review,

At the close of the trial the defendants’ counsel asked the
court to direct a verdict for the defendants. The request was
refused.

We do not think the record presents a case for the instruc-
tion asked. Carey swears, in substance, that the defendants gave
him authority to make the purchase on their credit, and the credi-
bility of his testimony was for the jury. If he stated truly the
direction sworn to by him as coming from defendant Hughart,
the jury would be warranted in finding that the defendants au-
thorized the purchase. The promise would be by defendants and
not by Carey, and therefore not within the statute of frauds.
It would be a debt contracted upon their own promise, and not a
liability for the debt of another.

It is alleged as error that the court refused to give defendants’
second, eighth and ninth requests to charge, which requests were
as follows:

“Second. 'If the jury finds from the evidence that the goods
were charged, shipped and billed to Carey ; that no bill was ever
sent to the defendants; that the plaintiffs took an order on the
defendants for the amount of the bill, and afterwards presented
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this order and requested its acceptance and payvment, and still
retain this order—such evidence is inconsistent with the claim
now made by the plaintifts, and they cannot recover in this action.”

“Eighth, Under the undisputed facts in this case, it appears
that Carev is still liable to the plaintiffs for the amount of the
goods in question, and the plaintiffs cannot recover in this action.”

“Ninth. It is not sufficient for the jury to find that Hughart
authorized Carey to buy in their name and upon their credit. They
must also find from the evidence that the credit was given to
Osterhout and Hughart and not to James H. Carey. And in
arriving at a conclusion on this point they should consider all the
acts and conduct of the plaintiffs: such as the entry in their books,
the shipping of the goods, the taking of the order, their repeated
efforts to collect it, and their present possession of it.”

The second and eighth requests, we think, were properly
refused. The facts stated in the second request exclude the idea
that the inconsistency claimed for them is susceptible of explana-
tion. but such is not the law. The eighth request seeks to have
the court state what the undisputed facts show. What they show
was a question for the jury, and in this case cannot be considered
disconnected with the other testimony in the case bearing on the
same point.

The circuit judge in his charge stated to the jury that the
first proposition for the plaintiffs to establish was that Carey was
authorized by defendants to purchase the goods for them; and
second, that plaintiffs, when Carey made the purchase, relied en-
tirely upon defendants, and not upon Carey, for the pay: and if
they found in the affirmative of these propositions the plaintiffs
would be entitled to recover; if not, the defendants must prevail.
He further told them that, in solving these propositions, they must
take into consideration all the testimony in the case, including the
actions of the parties. We think these charges sufficiently cover
the substance of the defendants’ ninth request.

We have carefully examined the remainder of the charge
excepted to by defendants’ counsel and do not find any error
therein. The facts were for the jury, and whether the court
below or this court would or would not have come to the conclu-
sion reached upon the testimony is not for our consideration. We
find no error in the record committed by the court, and here our
duty ends. ~

The judgment must be affirmed.

The other Justices concurred.
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18. GIBBS, et al. v. BLANCHARD, 15 Mich. 292.
Supreme Court, Michigan, 1867.

A joint promisc to pay the debt of one is an original under-
taking as between the promisors and promisce and docs not come
within the statute of frauds.

The facts and the exceptions to the rulings and the charge of
the court are stated in the opinion.

M. J. Snulcy, for plaintiff in error.

H. F. Severens, for defendant in error.

Curistiancy, J. The main question in this case is whether
the promise of Gibbs (one of the defendants below ) comes within
the second clause of the second section of our statute of frauds,
as a ‘“‘special promise to answer for the debt, default, or mis-
doings” of Daily, the other defendant.

The declaration contains a special count upon the contract,
and the common counts for goods sold and delivered. The special
count sets forth that, “‘in consideration that said plaintiff agreed
to sell to the said Daily a certain horse which th: plaintiff then
and there had, of the value of sixty dollars, undertook and prom-
ised the said plaintiff to make, sign and deliver their promissory
note to said plaintiff or bearer, in the sum of sixty dollars, for the
purchase price of said horse, which said promissory note was to
be payable thereafter, in six months from date.” It further alleges
that the plaintiff, relying upon said promise of said defendants,
and in consideration thereof, did sell and deliver the horse to said
John Daily, for the price of sixty dollars. The breach alleges the
failure and refusal to make and deliver the note, as well as the
refusal to pay the money.

It was clear, from the evidence, that the horse was bought
for the benefit of, and delivered to Daily, and that the plaintiff
would not have sold the horse on the credit of Daily alone. But
upon the question, whether Daily and Gibbs were to give a joint
note, or whether the latter was only to indorse the note of the
former, or to become his guarantor, the evidence was conflicting.

There was evidence from which the jury might have found a
joint promise, or, in other words, a promise by both to execute
and deliver to the plaintiff a joint note for the price; and from the
circumstances and subsequent acts of the parties, the jury might
have been authorized to find that the note was to be made payable
in six months, though they might also have found that no partic-
ular time was mentioned or expressly agreed upon for which the
note was to run.
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The evidence tending to show that the promise was joint,
or that a joint note was to be given, was substantially this: Gibbs
and Daily called upon the plaintiff together, and Gibbs asked
plaintiff if he wanted to sell his mare. ‘Plaintiff said he did. Gibbs
inquired the price, and being told sixty dollars, wanted to know if
plaintiff would take Daily’s note if he, Gibbs, would sign it and
see it paid; to this plaintiff assented. The mare not being present,
and Gibbs, being anxious to get home, said Daily might go with
plaintiff and see the mare, and if the mare suited him he might
fetch her back with him and draw up a note and Daily might sign
it, and the first time he, Gibbs, went to town he would sign it.
The mare was delivered to Daily, who signed a note for it at six
months, which was afterwards endorsed by Gibbs on Sunday.
This note was produced on the trial and tendered hack to defend-
ants.

The court charged the jury that “if it was the understanding
of the parties that Daily was the purchaser, and that he should
give his note to the plaintiff for the price, and that Gibbs should
so sign as only to be liable as indorser, the plaintiff must fail. If
however, the understanding of the parties was, at the time, that
Gibbs and Daily were the buyers of the mare, and that both were
to be liable as purchasers for the purchase price, and, accordingly,
should become joint makers of a promissory note for its payment,
though Daily was less relied upon by the plaintiff than Gibbs, and
though, in point of fact, it was understood that the mare, when
bought should belong to Daily, the plaintiff is entitled to recover.
That the principle in this class of cases is, that if the agreement
be such that two persons, in the purchase of goods, do at the same
time become co-debtors to the seller for the price, then both are
purchasers, and the case is not within the statute of frauds, and
no memorandum in writing is necessarv. But if it be such that
one, at the time, becomes debtor to the seller, and the other
security only for the debt, it is within the statute of frauds, and
the undertaking of the security is void unless a memorandum of
it in writing is made.”

Though the question is one requiring some accuracy of dis-
crimination, I have come to the conclusion, after a careful exam-
‘ination of the authorities, that the charge of the court was not
only correct, but that it expresses the true rule of law applicable
to the question with remarkable clearness.

No question can arise as to the sufficiency of the considera-
tion for the undertaking of Gibbs, whether original or collateral,
within or without the statute. Without his promise, the plaintiff



Sect. 2] GIBBS V. BLANCHARD O1

would not have parted with his property. The consideration,
therefore, is equally as good in law as a sale of the horse to him
alone would have been for his sole promise to pay the price.

The plain ordinary meaning of the language used in this
clause of the statute would seem sufficiently to indicate that the
class of special promises required to be in writing includes only
such as are secondary or collateral to, or in aid of the undertaking
or liability of some other party whose obligation, as between the
promisor and promisee, is original or primary. If there be no
such original or primary undertaking or liability of another party,
there is nothing to which the promise in question can be secondary
or collateral, and the promise, is, therefore, original in its nature,
and not within the statute. In other words, the statute applies
only to promises which are in the nature of guaranties for some
original or primary obligations to be performed by another. This
has been settled by a remarkably uniform course of decision since
the passage of the statute (29 Car. II., ch. 3, Sec. 4), which does
not essentially differ from our own and those of most of the states
of the Union. So numerous and so uniform have been the deci-
sions upon this point, that it would savor of affectation to cite
them. They will be found cited in most of the elementary
treatises: See Browne on Stat. Frauds, ch. 10; Chitty on Cont.,
P- 442, et seq.; 2 Pars. on Cont., 4th ed., 301. And though the
terms original and collateral have been criticized, yet when used,
the one to mark the obligation of the principal debtor, the other
that of the person who undertakes to answer for such debt, they
are strictly correct, and give the true view of this clause of the
statute: Mallory v. Gillett, 21 N. Y. 412, 414; Browne on Stat.
Frauds, ch. 10, Sec. 192.

As a result of this principle, that one must be held originally
or primarily, and the other only collaterally, or in default of the
former it follows that the statute only applies to such promises
made in behalf or for the benefit of another, as would, if valid,
create a distinct and several liability of the party thus promising,
and not a joint liability with the party in whose behalf it is made.
For if one be bound in the first instance and at all events, and the
other only contingently, or on default of the first, the liability
could not be joint. On the other hand, if the promise or the obli-
gation of the two be joint, as between them, on the one side and
the promisee on the other, then neither is collateral to the other
and such joint promise is original as to both. Hence it has been
held in England that an agreement to convert a separate into a
joint debt is not within the statute; the effect being to create a
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new debt, in consideration of the former being extinguished: E1
parte Lane, 1 De Gex. 300; Browne on Stat. of Frauds, 193.
Where the question arises (as it has in almost all the cases)
as one of the several liability of the party promising in behalf of
another (as for the price of goods sold to another), the true rule
undoubtedly is, that if the latter (to whom the goods are sold)
be liable at all, then the promise of the former is collateral, and
must be in writing; because, from the very nature of such a case,
the party to whom the goods are sold, and in whose behalf the
promise is made, is the principal debtor, and because it would be
manifestly unreasonable to hold that both were in such cases
severally liable as principals, as upon several original undertak-
ings at the same moment. See Hetficld ¢t al. v. Dow, 3 Dutcher,
440; Dixon v. Frazce, 1 E. D. Smith, 32. And this rule applies
equally when the promise is made in reference to a pre-existing
liability of another, if the plaintiff in accepting the promise does
not release the principal. In reference to all such cases the
authorities may be said to be entirely uniform. But the rule thus
established as to cases where the question is one of the sevcral
liability of the party making the special promise, can, I think,
have no application to the question of a joint liability upon a joint
promise of the two. The only intimation to the contrary which
I have seen is to be found in a dictum of Judge Catron in
Matthews v. Milton, 4 Yerg. 576, a case in which no such question
was involved, there being no evidence tending to show a joint
promise. To say that when the party originally owing the debt,
or for whom goods are purchased and to whom they are delivered,
1s liable at all, no other person can be held severally liable unless
the promise be in writing, i1s merely saying that such promise
is collateral, and, therefore. within the statute. But to say that
they cannot both become jointly liable upon their joint promise,
not in writing, to pay such debt or the price of such goods, if
the party originally owing the debt or receiving the goods be at all
~ liable, is but another form of declaring that it is not competent
for both to become original promisors, as between them and the
promisee, unless both are under an equal obligation, as betwecn
themselves, for the ultimate payment of the debt. Such a propo-
sition, it seems to me, can not be maintained eith¢r upon a prin-
ciple or authority. Such an objection to a joint promise seems
rather to have reference to some supposed defect of consideration
(a question entirely distinct from the statute) than to the promise.
And, if the party promising jointly with another to whom goods
are furnished, can not be bound jointly with the latter, because,
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as between the two promisors, he, not having received the goods,
is under no obligation to pay; then the same reason ought to op-
erate with still greater force against his scveral promise to pay the
whole price of goods received by the other. But the law in the
latter case is weli settled the other way.

It was very correctly remarked by Whelply, J., in Hetfield
et al. v. Dow, above cited, that, “to settle the rights of promisors
inter scse, to ascertain as between them who is to pay the debt
ultimately, is no part of the object of the act. It by no means
follows that he who by the arrangement between the promisors
ultimately may be bound to pay the debt, as to the promisce, the
principal debtor. That does not concern him.” This view, it
seems to me, rests upon sound reasons—reasons which must nat-
urally enter into the consideration of business men, in the ordi-
nary transactions of business. Where a party has been willing to
put himself in the position of an original promisor (either jointly
or severally) to a vendor for goods purchased for the benefit of,
or delivered to, another, the vendor has a right conclusively to
presume that such relations or arrangements exist between the
two as to make it the duty of the party or parties promising. as
between themselves, to pay according to the promise. And to allow
the contrary to be shown to defeat the promise would operate
as a fraud upon the vendor.

The question of a joint promise appears to have been seldom
raised for adjudication in connection with the statute of frauds;
" but the following cases fully sustain the proposition that a joint
promise of two, whether to pay the pre-existing debt of one of
them, or a debt contracted at the time for his benefit (as for
goods bought for and delivered to the one), does not come within
the statute, but is an original promise, as between them and the
prcmisee, and valid without writing: Ex parte Lane, 1 De Gex,
300; Wainwright v. Straw, 15 Vt. 215; Stone v. Walker, 13 Gray,
613; and Hetficld v. Dow, 3 Dutcher 440. See also by analogy
Batson v. King, 4 H. & N., 739. The same doctrine is laid down
by Mr. Browne in his able treatise on the statute of frauds: Ch.
10, Sec. 197.

It is true that in Wainwright v. Straze, which most resembles
the present case, the decision is placed in part upon the ground
that the sale was made to both. The facts were that Straw and
Cunningham both went to plaintiff's store and said they wished
to buy a stove for Straw, but that both would be responsible.
Now, I can see no difference in legal effect between the casc
where A and B say to a merchant, “\We want to buy a stove for B,
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and both of us will be responsible,” and the case where A says,
“B wishes to purchase a stove, but we will both be responsible.”
Substantially, the transaction is the same; in both cases alike it is
a sale for the benefit of the one on the joint credit of the two, and
the real question in both cases is, whether the credit was given to
both jointly. I do not think the court, in [ aineeright v. Straw,
based their decision upon the narrow and merely verbal ground of
the use of the first person plural, showing merely who wanted the
stove, but upon the broad ground above stated. that it was sold
upon their joint credit. And in all such cases where the sale is
upon the joint credit and promise of the defendants, though the
property is purchased for and delivered to but cne of them, I
think the legal effect of the transaction constitutes, as between
them and the vendor, a sale to the two jointly. The sale as be-
tween the vendor and the vendee is to the party or parties to
whom the credit is given for the price, without reference to the
question for whose use it i1s purchased. or who, as between the
promisors, is to be its owner when bought.

This brings us to another point in the case. The sale (if
upon the joint credit and promise of the defendants) was a joint
sale to both, as between them and the plaintiff. DBut in the
special count of the declaration it is alleged as a sale to Daily
alone. The plaintiff cannot, therefore, recover upon the special
count.

But upon the count for goods sold and delivered, the sale
having been made to both, the plaintiff would be entitled to re-
cover, if the facts be such as would warrant a recovery upon a sale
made for the joint benefit of, and the property delivered to both.

I think there was no error in the charge or proceedings of
the court below, and that the judgment should be afhrmed, with
costs.
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b. When the promisor is virtually discharging his own dcbt.

19. THE FIRST NATIONAL BANK, respondent, v. CHALMERS,
et al., appellants, 144 N. Y., 432, 39 N. E. 331

Court of Appeals, New York, 1893.

A promise made to a creditor to pay the dcbt of a third
person is original when such thyrd person has transferred or
delivered to the promisgr, for his own usc and beicefit, moncy or

property in consi lan of the promisor’s agrcement to assumie
and pa g debt.

Such an agrcement is not merely a promise to answer for the
debt or default of another, and is not within the statute of

frauds.

Appeal from judgment of the General Term of the Supreme
Court in the Second Judicial Department, entered upon an order
made at the May Term, 1893, which affirmed a judgment in favor

of the plaintiff_entered upon a decision of the Court on trial at
Circuit without a jury.

A mem. of the case on a former appeal appears in 120 N. Y.
658.

This action was brought upon an alleged agreement made by
defendants for a valuable consideration, to pay to plaintiff the
amount of an indebtedness of the firm of Charles Spruce & Co.
to it.

On October 30, 1882, said firm, being financiallv embarrassed,
confessed judgment to defendants for various sums due them and
for amounts owing to other parties. The statement on which the
judgment was entered, under the head of “Liabilities assumed,”
. set forth, among other items, the following: ‘“Money due by
Charles Spruce & Co. to First National Bank of Sing Sing on
overdrawn account, $1556.47.

The court found that defendarit made an absolute, uncondi-
tional promise to pay plaintiff’s debt.

Further facts are stated in the opinion.

Calvin Frost, for appellants.

Francis Larkin, for respondent.

Fincu, J. WHat consti igi rise, upon which
the statute of frauds does not operate, and which therefore may
be valid and effectual withont a writing, is fairly settled in one
direction at lgast. Wherever the fa;ts show _that the debtor has
tzansferred or delivered to the promisor, for his own use and ben-
efit, mopey or property in consideration of the Jatter s agreement
- o ——
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to assume and pay the outstanding debt, and he, thereupon, has
promised the creditor to pay, that promise is original, upon the
ground that by the acceptance of the fund or property under an
agreement to assume and pay the debt the promisor has made that
debt his own, has become primarily liable for its discharge, and
has assumed an independent duty of payment irf@®spective of the
liability of the principal debtor. Acklcy v. Parmenter, g8 N. Y.
425; White v. Rintoul, 108 id. 223. In such a case the debt has
become that of the new party promising; his promise is not to pay
the debt of another, but his own; as betweer him and the primary
debtor the latter has become practically a surety entitled to require
the payment to be made by his transferee. The consideration of
the primary debt, by the transfer of the money or property into
which that consideration had been in effect merged, may be said
to have been shifted over to the new promisor, who thereby comes
under a duty of payment as obvious as if such original consider-
ation had passed directly to him.

The question before us therefore is whether the promise of
the defendants, made to the bank, to pay the debt due it from
Leary & Spruce, was founded upon such a transfer of property
as I have above described, and thus was original, or whether it
was not so founded, and must for that reason be deemed col-
lateral.

We are bound to assume upon the findings that the promise
to pay was absolute, and clean of condition or contingency. The
question whether it was made at all was severely litigated, and
depended upon the conclusion to be drawn from testimony full of
violent contradictions, and we are not at liberty to review the
determination of fact which affirms that the promise to pay was in
truth made, and was absolute in its terms as sworn to by the wit-
nesses on the part of the plaintiff. As to the substance of the
agreement between the defendants and the primary debtors, there
is also contradiction. The former assert that their assumption of
the debt went no further than a consent to pay it out of the pro-
ceeds of the debtor’s property after the discharge of their own
debt, or in other words, that their agreed liability was to pay plain-
tiff only out of proceeds when realized, and even then out of any
possible excess remaining over and above their own debt. If that
is true, they were under no present duty to pay the bank when the
promise was made; the debt had not become theirs; might never
become theirs; and so their verbal promise to the bank was purely
collateral and to answer for the debt of another. That proposi-
tion was quite distinctly held in Ackley v. Parmenicr, supra, and
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upon the authority of Belknap v. Bender, 75 N. Y. 446, which
disclosed an agreement simply to pay out of proceeds when real-
ized, and so far as sufficient. On this branch of the case the in-
quiry turns upon the facts, and the findings fail to disclose any
such agreement, but establish the rontrary. They determine that
for a valuable @nsideration, and by an agreement with Leary and
Spruce, the defendants agreed to pay the plaintiff the debt due to
it. This finding is free of any condition, and imports an absolute
agreement to pay.at once and in full, and so negatives the defend-
ants’ version of the facts. It is sustained by the testimony of the
plaintiff’s witnesses, and is strongly corroborated by the form of
the confession of judgment which the defendant’s attorney drew,
which they accepted, upon which they issued an execution, and
which provides for an assumption of the bank debt absolutely and
without condition. All the requisites of an original promise,
unaffected by the statute of frauds, were thus explicitly em-
braced in the findings, except one. It is not in terms or expressly
found that the consideration, described simply as valuable, was,
beyond that, such a consideration as would avoid the statute be-
cause it consisted of a transfer to the defendants for their own
use and benefit of the debtor’s property. That fact is involved
in the findings, since it is essential to the legal conclusion, which
cannot stand without it. We may look into the evidence, there-
fore, to see whether it would have sustained such a finding if it
had been explicitly made, and thereupon assume the fact in sup-
port of the judgment. (Ogden v. Alexander, 140 N. Y. 356.)

I can find in the proof no express agreement in words trans-
ferring the real and personal estate of the firm to the defendants,
but that there was such a transfer in fact is abundantly established
and bevond any reasonable doubt. The situation appears to have
been this. Leary and Spruce were manufacturers of files. The
defendants in New York were the regular purchasers at established
rates, of their whole product. The manufacturers hecame seriously
indebted to their vendees in the progress of the business, and as
security therefor had given to them a mortgage on their real
estate for $2,500, dated in 1876, and payable in one year; a second
mortgage on the same land for $5,000, dated in April, 1882, and
payable in one year, and, as collateral to the last-named security,
a chattel mortgage for $5,000 covering all machinery and personal
property used in the manufacture of files. The stock on hand and
the equity of the mortgagors still remained to them. There was
due, or to become due, on these securities about the sum of $7,100
at the date of the final arrangement of October, 1882, assuming
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that all the debt created prior to their dates was protected by the
mortgages. But an added indebtedness, not covered by the securi-
ties, had later accrued in the form of two notes and one indorse-
ment, amounting to about $4,200, no part of which had matured
on October 30, 1882. On that day the debtors announced to the
defendants their inability to pay. Of course the statement created
alarm. None of the mortgages secured future advances, and the
defendants found themselves unsecured creditors to the amount
of over $4,000. The chattel mortgage was not due and contained
no danger clause permitting an immediate seizure. The whole
stock on hand, manufactured and unmanufactured, was encum-
bered by no lien, and that and the equity under the mortgages be-
longed to the debtors, was open to attack and could be disposed of
by the firm. They estimated the entire value of their property at
$16,000, which was the footing of their last preceding inventory,
and claimed it to be sufficient, not only to. pay the defendants in -
full but also the bank and certain other creditors whom they wish-
ed to protect. They were talking of an assignment, but assured
the defendants that they were ready to give them a bill of sale of
all their property, or any other security, provided that the bank
and other named creditors were protected. The defendants
agreed to assume and pay those debts, and chose instead of a bill
of sale to take a confession of judgment. In that the debtors
swore that they were justly indebted to the defendants in a sum
made up of the total debt to the latter, and of the debts to other
named creditors, which the defendants had assumed and agreed
to pay. Had the transaction stopped at this point it would be
difficult to support the promise to the bank, unless upon the ground
of an intended purchase by the defendants of the debtor’s assets,
the price of which was secured by the confession of judgment.
But it did not stop there. The defendants could at once have
levied upon the whole personal property, and advertised a sale of
the real estate, but all that was needless, because the debtors at
once turned over the whole property to the defendants, and put
them in entire and complete possession, for their own use and
benefit. Leary abandoned it utterly and went away. Spruce re-
mained as the hired servant of the defendants, working for wages
which they cut down at their pleasure, obeying their orders, ship-
ping the whole manufactured product to them in New York,
drawing on them for the pay roll, and treating the property in all
respects as theirs. Not a vestige of it ever came back to the debt-
ors. The latter were willing to transfer it, as their offer of a hill
of sale proves; they did transfer it, and in the light of the confes-
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sion of judgment and the promise to the bank, it is impossible
not to see that it was in consideration of an agreement by the de-
fendants to pay the specified debts.

I have not failed to consider the attempted explanation of
Chalmers and the argument about it of his counsel. The former
sought to put himself in the attitude of a tenant under Spruce as
landlord. fo claim that his wages of $20 a week were in part for
rent. and to show that the goods were sold to him by Spruce as
before the failure. DBut the latter, though unwillingly, contro-
verted the theory, and Chalmers’ own version of the facts does not
harmonize with the explanation made. The claim that Spruce was
to remain owner and work out the debts does not account for
Leary’s abandonment of the possession, nor Spruce's service for
wages, still less for the instant assumption and payment of all
expenses and exercise of complete control by the defendants. They
took all the products, and if they continued to keep the accounts
in the old way it was but a natural measure of convenience in
order to separate the factory business from their own, and be able
to ascertain its ultimate results. They took the confession of judg-
ment as a guard and protection against other creditors, and as a
defense of the transfer made to them. They issued no execution
at once because that was needless to attain possession, but did issue
it later when their title was threatened. That all this was done
upon an understanding and agreement in accord with the facts
seems to me a natural and necessary inference.

Nor have I overlooked the fact that the confession of judg-
ment was set aside on the motion of a junior creditor. The de-
fendants’ attorney, after a consultation with his clients, accepted
short notice of the motion, and then suffered it to be granted by
default. The probabilitics are that the proceeding was collusive,
but if not, it was one of the risks which the defendants assumed
and is immaterial as to the result.

I have reached my conclusion without teliance upon the pre-
vious decision of this court on the first appeal (120 N. Y. 650),
and without any reference to the doctrine of Lawrence v. Foux,
which has played some part in the discussion. The opinions of
the second division on the former appeal indicate that a
majority of the court did not agree upon anv one proposition dis-
cussed. I should treat that judgment as decisive if it had decided,
but the only authoritative determination was the order for a new
trial. I do not deem the doctrine of Lawrence v. Fox involved in
this controversy. That doctrine applies where no express promise
has been made to the party suing, but he claims the right to rest
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upon a promise between other parties having respect to the debt
due to him and as having been made for his benefit. It struggles
to obviate a lack of privity upon equitable principles, but is need-
less and has no proper application where the privity exists, and a
direct promise has been made upon which the action may rest.
Here we have the promise, and if it is valid the whole problem is
solved.

I think the promise proved and found rested not only upon a
valuable consideration, but one of such character as to make the
promise original and save it from the condemnation of the statute
of frauds.

The judgment should be affirmed, with costs.

Al concur, except ITaight, J., not sitting.

Judgment affirmed.

20. POWER v. RANKIN, 114 IIL 32
Supreme Court, Ilinois, 1885,

horal promise to pay the debt of another out of property of
the dcbtor placed in the hands of the promisor for that purpose is
not within the statute of frauds.

Appeal from the Appellate Court for the Third District ;—
heard in that court on appeal from the Circuit Court of Sangamon
* county ; the Hon. W. R. Welch, Judge, presiding.

Messrs. Bradley & Bradley, for the appellant.
Messrs, Patton & Hamilton, for the appellec.

Mg. Justice Craig delivered the opinion of the Court:

This was an action of assumpsit, brought by William L.
Rankin, against James E. Powecr, to recover $1,000, which it is
alleged Power agreed to pay in consideration that Rankin would
permit certain corn, upon which he held a mortgage. to be deliver-
ed to a certain person to whom the corn had been sold by Mrs.
Glasscock. Rankin recovered a judgment in the circuit court for
the amount claimed, and that judgment was affirmed in the appel-
late court.

After the plaintiff had concluded his cvidence, the defendant
entercd a motion to exclude the evidence from the jury. The court
overruled the motion, and this decision of the court is relied upon
as error.

The main ground relied upon in support of the motion is,
that the admitted evidence established merely a verbal promise to
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pay the debt of another, and was therefore void under the statute
of frauds. We do not concur in the view taken by the appellant’s
counsel. As we understand the testimony, in the fall of 1881
Mrs. Glasscock was indebted to Rankin on a certain note for
$1,249, bearing date November 16, 1881, and due October 1, 1882.
The payvment of the note was secured by a chattel mortgage on a
crop of corn raised that season. In the summer of 1882, Mrs.
Glasscock contracted the corn to Ulrich, who gave Power a check
for $1,000, which he was to hold until one thousand dollars’ worth
of the corn should be delivered, when the money was to be paid
to Mrs. Glasscock, or her order. After the check was placed in
the hands of Power,and before any of the corn was delivered,Ran-
kin and Power met at the office of Mr. Sales, and Rankin refused
to allow the corn to be delivered unless the money in the hands
of Power should be applied on his mortgage indebtedness. After
discussing the matter for some time, Power finally agreed if
Rankin would permit the corn to be delivered to Ulrich, he would
apply the money in his hands in payment of the note and mortgage
held by Rankin. This arrangement was made, according to thc
testimony of Sales, about the first of August, 1882,

A parol promise to pay the debt of another is rendered void
by the statute of frauds, and an action cannot be enforced upon
such a promise. There is no room for doubt as to the general
rule on this subject. In Scott v. Thomas, 1 Scam. 58, it was held
that where the moving consideration for the promise is the liability
of a third person, there the promise must be in writing ; but if there
is a new consideration moving from the promisee to the promi-
sor there the superadded consideration makes it a new
agreement, which is not within the statute. In Borchenius v.
Canutson, 100 Ill. 82, where the plaintiff had relinquished a lien
or given up a security for a debt in consideration of a promise by
a third party to pay the debt, the promise was held to be an
original undertaking, and not affected by the statute of frauds.
Here Rankin had a lien on the corn for the payment of his debt,
which he relinquished, and allowed the corn to be sold, upon the
promise of Power that the money ($1,000) which he held in his
hands should be paid to him. A promise of this character, under
the rule established by the authorities, is an original undertaking,
and in no manner affected by the Statute of Frauds. Such being
the case, the evidence was properly admitted, and the court did
right in overruling the motion to exclude the evidence from the
jury.

But it is said in the argument that Rankin had no mortgage
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at the time Power promised to pay the money to him, and hence
no lien was waived, or security given up, on the faith of the prom-
ise. This is a clear misapprehension of the evidence bearing upon
this branch of the case. It is true that Rankin fixed the date of
the promise made by Power to him, in September or October.
1881; but this was a mistake as to the date. The corn sold was
the crop of 1881, but it was not delivered until August, 1882, and
Sales, who was present and heard the arrangement made be-
tween Rankin and Power, testified that it occurred “about the
beginning of the delivery of the corn, * * * from the 1st to the
11th of August, 1882.” If there had been no evidence as to the
date of the agreement except Rankin’s testimony, there might be
much force in appellant’s position on this question; but the evi-
dence of Sales places the date of the agreement beyond question,
and at the time when the mortgage lien was in full force and
effect. * * *

* % % Tt is also objected that a recovery could not be had
under the common counts. Where the promise sued upon is a
collateral undertaking, then the declaration is required to be
special ; but where the promise, as here, is regarded as an original
undertaking, a recovery may be had under the common counts.
Runde v. Runde, 59 Ill. 98, is an authority in point on this ques-
tion.

The judgment of the Appellate Court will be affirmed.

Judgment affirmed.

21, SUTTON & CO. v. GREY, [1894] 1 Q. B. D. 2;5}
In the Court of Appeal, 1803.

An oral agreement to share commissions and losses on Stock
Exchange transactions—not within the statute of frauds.

Appeal by the defendant against the judgment of Dowen,
I.. J.. at the trial of the action without a jury.

The plaintifi's were stockbrokers and members of the London
Stock FExchange. The defendant was not a member of the Stock
Exchange. The plaintiffs had. as they alleged in their statement
of claim, in January, 1891, entered into an oral agreement with the
defendant that he should introduce clients to them, and that theyv
should transact business on the Stock Exchange for the clients
thus introduced, upon the terms, as between the plaintiffs and the
defendant, that he should receive one-half the commission earned
by the plaintiffs in respect of any transactions by them for and on
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behalf of such clients as were introduced by the defendant, and
that the defendant should pay to the plaintiffs one-half of any loss
which might be incurred by the plaintiffs in respect of those tran-
sactions.

The plaintiffs claimed from the defendant half the loss which
thet had incurred in Stock Exchange transactions which they had
entered into on behalf of a client named Robertson, who had been
introduced to them by the defendant in pursuance of the oral
agreement.

By his statement of defence, the defendant pleaded that Sec.
4 of the statute of frauds had not been complied with; that the
contract alleged by the plaintiffs was, within the meaning of Sec.
4 of the statute of frauds (29 Car. 2, c. 3), “a special promise to
answer for the debt of another person:” and that, consequently,
as it was not in writing, an action upon it could not be maintained.

Stevenson, for defendant.

Rufus Isaacs, for the plaintiffs, was not called upon.

Lorp Esuier, M. R.—In my opinion this appeal should be
dismissed. I think that the judgment of Bowex, L. J., was in
every respect right. 1 do not think that the relation between the
plaintiffs and the defendant was that of partnership. They had
no intention to become partners, and, as the law now stands, a
partnership can not be constituted without such an intention. In
my opinion the true relation between the plaintiffs and the defend-
ant was this: The plaintiffs being brokers upon the Stock Ex-
change, of which defendant was not a member, they agreed to-
gether that the plaintiffs should carry out transactions upon the
Stock Exchange for the mutual benefit of themselves and the de-
fendant. The defendant could not himself transact business upon
the Stock Exchange, and the plaintiffs made this arrangement with
him: “If vou will find persons who wish to operate upon the
Stock Exchange, and will introduce them to us as clients, we will,
on behalf of the persons whom you thus introduce to us, transact
the ordinary business of a broker on the Stock Exchange, and
make ourselves personally respomlble according to its rules on
these terms—that our brokers’ commission on the Stock Fxchange
shall be divided between us and vou, just as if you were our part-
ner and a member of the Stock Exchange, and that, if there should
be a loss in respect of the transactions, vou shall indemnify us
against half the loss.” The defendant verbally agreed to this, but
there was not any contract or memorandum in writing. The con-.
tract, in my opinion, is one which regulated the part which the
defendant was to take in the transactions which were contemplated,



74 SUTTON & CO V. GREY [Chap. I

and, if he was to be an agent for the plaintiffs, the contract regu-
lated the terms of his agency. Again, before the transactions were
entered into, the terms were regulated by the agreement, and
they were such as to give the defendant an interest in the tran-
sactions. The transactions were to be entered into by the plain-
tiffs partly for their own benefit and partly for the benefit of the
defendant. Is such a contract a simple contract of guarantee—
“‘a special promise to answer for the debt or default of another
person”+—so as to bring the case within Sec. 4 of the statute of
frauds, or is it a contract of indemnity? Whether any contract
is the one or the other is often a very nice question. But certain
tests have been laid down to guide the Court in determining un-
der which head any particular contract comes. The principal case
in English law which affords such a guide is Couturier v. Hastie,
8 Ex. 40. - In that case a test was given by ParkE, B., who de-
livered the judgment of himself and ArLperson, B. (from whom
Porrock, C. B., differed as to the construction of the contract).
The learned Judge said (at p. 55) : The other and only remaining
point is, whether the defendants are responsible by reason of their
charging a del credere commission, though they have not guaran-
teed by writing signed by themselves. We think they are. Doubt-
less if they had for a percentage guaranteed the debt owing, or
performance of the contract by the vendee, being totally uncon-
nected with the sale” (I would read that “totally unconnected with
the transaction”), “they would not be liable without a note in
writing signed by them ; but, being the agents to negotiate the sale”
(that is, as I read it, “being connected with the transaction”), “the
commission is paid in respect of that employment; a higher re-
ward is paid in consideration of their taking greater care in sales
to their customers, and precluding all questions whether the loss
arose from negligence or not and also for assuming a greater share
of responsibility than ordinary agents, namely, responsibility for
the solvency and performance of their contracts by their vendees.
This is the main object of the reward being given to them; and,
though it may terminate in a liability to pay the debt of another,
that is not the immediate object for which the consideration is
given.” There the test given is, whether the defendant is interest-
ed in the transaction, either by being the person who is to negotiate
it or in some other way, or whether he is totally unconnected with
it. If he is totally unconnected with it, except by means of his
. promise to pay the loss, the contract is a guarantee; if he is not
totally unconnected with the transaction, but is to derive some
benchit from it, the contract is one of indemnity, not a guarantee,
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and Sec. 4 does not apply. The rule thus laid down has been
adopted as a test in subsequent cases. In Fitsgerald v. Dressler,
7 C. B. (N. S.) 374, CocksurN, C. J., said (at p. 392): “The
law upon this subject is, I think, correctly stated in the notes to
Forth v. Stanton, 1 Wms. Saund. 211e, where the learned editor
_thus sums up the result of the authorities: “T'here is considerable
difficulty in the subject, occasioned perhaps by unguarded ex-
pressions in the reports of the different cases; but the fair result
seems to be that the question whether each particular case comes
within this clause of the statute (Sec. 4) or not depends, not on
" the consideration for the promise, but on the fact of the original
party remaining liable, coupled with the absence of any liability
on the part of the defendant or his property, except such as arises
from his express promise.” I quite concur in that view of the doc-
trine, provided the proposition is considered as embracing the
qualification at the conclusion of the passage ; for, though I agree
that the consideration alone is not the test, but that the party tak-
ing upon himself the obligation upon which the action is brought
makes himself responsible for the debt or default of another, still
it must be taken with the qualification stated in the note above
cited, viz., an absence of prior liability on the part of the defend-
ant or his property, it being, as I think, truly stated there as the
result of the authorities, that if there be something more than a
mere undertaking to pay the debt of another, as, where the prop-
erty in consideration of the giving up of which the party enters
into the undertaking is in point of fact his own, or is property in
which he has some interest, the case is not within the provision of
the statute, which was intended to apply to the case of an under-
taking to answer for the debt, default, or miscarriage of another,
where the person making the promise has himself no interest in
the property which is the subject of the undertaking. I, therefore.
agree with my learned brothers that this case is not within the
Statute of Frauds.” The learned Judge there used the words,
“has himself no interest in the property which is the subject of
the undertaking,” because he was dealing with a case of progerty ;
but if his words be read, as I think they should be, “has no inter-
est in the transaction,” he is adopting that interpretation of
Couturier v. Hastie, 8 Ex. 40, which I think is the right one. Then
again, in Fleet v. Murton (Law Rep. 7 Q. B. at p. 133), BrAck-
BURN. J., quotes the passage which I have read from the judgment
of PARKE, B., in Couturier v. Hastie (8 Ex. 40), and thus inter-
prets it: “He says that it is neither a guaranteeing nor. a contract
for sale, and that consequently the statute of frauds is out of the
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question. It seems to me, therefore, as Mr. Cohen said, that this
.custom must be taken as merely regulating the terms of the em-
plovment.” If in the present case the agreement is taken as regu-
lating the terms of the defendant’s employment, it is not within
Sec. 4 of the statute; on the other hand, if the transaction is
looked at as entered into partly for the benefit of the plaintiffs
and partly for the benefit of the defendant, it comes within the
rule laid down by Parke, B., in Couturier v. Hastie, and adopted
bv Cocknurx, C. J., in Fitsgerald v. Dressler. The contract
is not a guarantee with regard to a matter in which the defendant
has no interest except by virtue of the guarantee; it is an indem-’
nity with regard to a transaction in which the defendant has an
interest equally with the plaintiffs. In my opinion, Bowex, L. J.,
was right in holding that the agreement is not within the statute,
and his decision ought to be affirmed.

Lorgs, I.. J.—I am of the same opinion. Bowex, L. J., has
adopted the view of the plaintiffs, that the contract was one of
indemnity, and I think he was right in so holding. The defend-
ant says that the contract amounts to “‘a special promise to answer
for the debt or default of another person,” and is therefore within
the statute. The true test, as derived from the cases, is, as the
master of the Rolls has already said, to see whether the person
who makes the promise is, but for the liability which attaches to
him by reason of the promise, totally unconnected with the tran-
saction, or whether he has an interest in it independently ‘of the
promise. In the former case, the agreement is within the statute;
in the latter, it is not. In the present case, it appears to me be-
vond all question that the defendant had an independent interest
in the transaction, because it was entered into for the mutual
benefit of the plaintiffs and himself. In another view, the contract
was to regulate the terms of the defendant’s employment by the
plaintiffs. In my opinion, the decision of Bowen, L. J., was right,
and the appeal must be dismissed.

Kay, L. J.—According to the report which I have of the judg-
ment of BowkN, L. J., he said, “I have come to the conclusion that
the plaintiffs are correct in saying that it was arranged between
them and the defendant that he should contribute to any loss that
might occur to them upon Robertson’s transactions.” I agree that
this arrangement hardly comes up to a partnership, though it is
very near it. The commission received in respect of any transaction
might not be all clear profit; the expenses of the office establish-
ment would have to be provided for; and therefore the contract
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with the defendant was not that he should share the profit what-
ever it might be. On the whole I think it would be going too far
to say that the contract was that the defendant should share in the
profits and losses of the transactions. But then comes in the prin-
ciple of the decision, that a contract to employ a del credere agent
is not within the statute and need not be in writing, because its
main object is to regulate the terms of the agent’s employment,
and, though in the result the agent may have to indemnify the
principal against losses, that is not the main object of the contract.
The present case, however, is not strictly that of a del credere
agent, and the question is, whether the exception from the statute
which has been established in the case of a del credere agent ap-
plies to the present case. I can not see any difficulty in holding
that it does, when I look at the reasons given by PARxE, B., for
the decision in Couterier v. Hastic (8 Ex. 40), when a man simply
agrees to assume liability for the debt of another, he has no inter-
est whatever in the transaction, except by virtue of the guarantee.

In the present case the defendant had an independent interest
in the transactions. Another distinction is this, that the contract
is one which regulated the terms upon which the defendant was
to be employed by the plaintiffs. I agree with Bowen, L. |, that
*“this is really a contract which regulates the terms of the agency,
and the defendant’s liability to answer for the debt of another is
only an ulterior consequence of the terms in which the contract is
framed.” 1 agree that the appeal must be dismissed.

Appeal dismissed.

c. When the promisor is beneficially interested in the
consideration.

22, DAVIS v. PATRICK, 141 U. S. 479, 35 L. Ed. 826.
Supreme Court, United States, 1891.

A beneficial participation by the promisor in the considcration
is sufficient to make his promise original, although it may be in
form a promise to pax the debt of another.

The case was stated by the court as follows:

This case was commenced on the 24th day of November,
1880, by the filing of a petition in the District Court of Knox
county, Nebraska. Subsequently it was removed to the Circuit
Court of the United States, and at the May term, 1883, of that
court a judgment was rendered in favor of the plaintiff. That
judgment was reversed by this court, at its October term, 1886.
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Davis v. Patrick, 122 U. S. 138. A second trial in January, 1890,
resulted in another verdict and judgment for the plaintiff, and
again the defendant alleges error. The petition counts on two
causes of action. No question is made by counsel for plaintiff in
error with respect to the first count or the rulings thereon—the
only error alleged being in reference to the second count. That
count is for the transportation of silver ore from the Flagstaff
mine, in Utah Territory, to furnaces at Sandy, in the same Terri-
tory. In the first trial it was claimed that RQaxis, the defendant,
was the real owner of the Flagstaff mine, and therefore primarily
responsible for all debts contracted in its working. The relations
between Davis and the Flagstaff Mini ompany were disclosed
bv a written agreement, of date December 16, 1873. By that
agreement it appeared that Davis, on June 12, 1873, had advanced
to the Company £5.000, at the rate of GJ%_ interest, a sum then
due: that it had sold to Davis and agreed to deliver at the ore-
house of the CompanWs of ore, of which it
had only then delivered 200 tons, although Davis had paid in
full for the entire amount. The agreement also recited that Davis
was to advance an additional amount, if needed, not exceeding
£10,000. It then provided that the mine should be put under
the sole management of J. N. H. Patrick, to be worked and con-
trelled by him until such time as the ore sold had been delivered
and the sums borrowed had been repaid, with interest. This
control was irrevocable, save at the instance of Davis. Coupled
with this agreement was a full power of attorney to Patrick.
‘T'his court held that such contract established between Davis and
the Mining Company simply the relation of creditor and debtor,
and did not make him in any true sense the owner. For the
erroneous rulings of the trial court in this respect, the judgment
was reversed. In the second trial, this construction of the rela-
tions of Davis to the Flagstaff Mining Company was followed by
the court, and the jury instructed that the contract put in evidence
between Davis and the Mining Company created simply the rela-
tions of creditor and debtor, and did not make the former liable
for expenses created in working and operating the mine; and the
trial proceeded upon the theory that during the time the services
sued for were being rendered, Davis was the party mainly and
pecuniarily interested in the working of the mine, and that he
assumed to Patrick a personal responsibility for such services:
and the real question tried was whether Dawis promises wece col-
lateral undertakingS¥o pav the debts Ffml void because
not in writing.
T~

-
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Mr. J. M. Woolworth, for plaintiff in error,
Mr. John I.. ebstcr, for defendant in error. Mr. Nathaniel
I1"ilson was with him on the brief.

Mr. Justice BrEwERr, after stating the case, delivered the
opinion of the court: .

That Davis was interested in having the ore transported
to the furnaces is clear. He was interested in two respects: First,
as to the 4,995 tons to be delivered to him at the ore-house, it
being his property when thus delivered, any subsequent handling
was wholly for his benefit; and in respect to the balance, as the
transportation was one step in the process of converting the
product of the mine into money, it would help to pay the debt of
the Company to him. Davis, therefore, was so pecuniarily inter-
ested in, and so much to be benefited by, the prompt and success-
ful transportation of the ore, that any contract which he might
enter into in reference to it, was supported by abundant considera-
tion. We proceed, therefore, to inquire what he said and did.
After the execution of the papers. the newly appointed manager
took possession of the mine; and in the fore part of 1874 the
plaintiff commenced the transportation of the ore under a contract
with the agent of the manager. The business was carried on in
the name of the Mining Company. The plaintiff understood that
Davis was interested in the matter, though not informed as to
the extent of the interest, or the terms of the agreement between
him and the AMining Company. In the fall of 1874 Davis came
to Utah to examine the property. He was introduced by the
manager to the foreman of plaintiff, in the iatter’s presence,
as the boss of the mine. to which Davis assented.  After this,
plaintiff, who had not received his pay in full for the services
already rendered, had an account made up showing the balance
due him, and presented it to Davis. Iis testimony as to the
conversation which followed is in these words: "I showed it to
Mr. Davis and told him I was not getting mv money, and Mlr.
Davis said my account was all right and he would be personally
" responsible to me for the money, and for me to go on as I had been
doing and draw as little money as I could get along with to pav
the men and the running expenses, and he would see that T got
every dollar of my money.” The plaintiff's cashier who was pres-
ent at this conversation, gives this as his recollection of the con-
versation :

“Q. In that conversation state what Mr. Davis <aid about
being responsible to AL S, Patrick for that account.
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“A. He stated to Mr. Patrick in my presence that he would
personally be responsible for that account. He says, 'You know,
Al, I practically own this mine, but money is scarce and we must
get what we can out of the mine.” He says we are making large
expenditures for improvements, and he says vou shall have all
the money you want to pay your men and expenses, but you
must wait for the balance, and I will see that yvou are paid.

“(). What did he say in that connection to A. S. Patrick
about continuing on in the hauling of the ores?

“A. He requested him to continue in the haaling of the ores.
He requested him to do it.

“Q. In response to Mr. Davis to that request what did Mr.
Patrick say?

“A. He said to Mr. Davis, if he would guarantee him to be
paid he would continue to work, and Davis said he would see him
paid.”

After this, the plaintiff continued the work of transportation
until the fall of 1875, receiving such payments from time to time
as to extinguish the amount due him at the date of this conversa-
tion, and leaving a balance more than covered by the work done
in 1875, and it is only for work done after these promises that
this recovery was had and in respect to which the questions pre-
sented and discussed arise. The plaintiff testified to another con-
versation, in September, 1876, in the city of New York. His
account of that conversation is given in these words: "Plaintiff
told Davis that his brother and himself were hard up for money.
and wanted to know if Davis would not give them some money on
the ‘Flagstaff’ account. for hauling the ores. Plaintiff had his
account with him and showed it to Davis. Davis said the whole
of the account was all right, and he proposed to pay the account,
and said he would pay the plaintiff. Plaintiff said to Davis that
if he would give him some money on the account it would help
him out. Davis said he had some securities in London which he
was going to sell, and would have some money in a few days
and would give plaintifi $5,000 on the account. Plaintiff said
if the money was going to be there in a few dayvs he would wait
for it, but Davis said, "No: you go home and I will pledge vou
my.word that 1 will telegraph the money to vou to the First
National Bank by the first of October.””

And, again, he testified to an interview in 1877 with Davis, in
the city of Omaha, in the presence of -other parties, in which he
said: “Davis, you promised all along to pay me that money,” and
Davis replied, “I believe I did.”
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This testimony of plaintiff as to conversations with defend-
ant is corroborated by other witnesses and contradicted by none.
It must therefore be accepted as presenting the facts upon which
this case must be determined. Were these promises binding upon
Davis, or of no avail to the plaintiff because not in writing?
Were it not for the statute of frauds there would be no question,
for obviously there was both promise and consideration. Defend-
ant relies upon that provision of the statute of frauds which for-
bids the maintenance of an action *'to charge the defendant upon
any special promise to answer for the debt, default or miscarriage
of another person, unless the agreement upon which such action
shall be brought, or some memorandum or note thereof, shall be
in writing,” etc. The purpose of this provision was not to effect-
uate, but to prevent, wrong. It does not apply to promises in
respect to debts created at the instance and for the benefit of
the promisor, but only to those by which the debt of one party is
sought to be charged upon and collected from another. The rea-
son of the statute is obvious, for in the one case if there be any
conflict between the parties as to the exact terms of the promise,
the courts can see that justice is done by charging against the
premisor the reasonable value of that in respect to which the
promise was made, while in the other case, and when a third party
is the real debtor, and the party alone receiving benefit, it is im-
possible to solve the conflict of memory or testimony in any man-
ner certain to accomplish justice. There is also a temptation
for a promisee, in a case where the real debtor has proved insolv-
ent or unable to pay, to enlarge the scope of the promise, or to
torture mere words of encouragement and confidence into an
absolute promise; and it is so obviously just that a promisor re-
ceiving no benefits should be bound only by the exact terms of
his promise, that this statute requiring a memorandum in writing
was enacted. Therefore, whenever the alleged promisor is an
absolute stranger to the transaction, and without interest in it.
courts strictly uphold the obligations of this statute. But cases
sometimes arise in which, though a third party is the original
obligor, the primary debtor, the promisor has a personal, imme-
diate and pecuniary interest in the transaction, and is therefore
himself a party to be benefited by the performance of the prom-
isee. In such cases the reason which underlies and which prompt-
ed this statutory provision fails, and the courts will give effect
to the promise. As said by this court in Emcrson v. Slater, 22
How. 28, 43: “Whenever the main purpose and object of the
promisor is not to answer for another, but to subserve some
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pecuniary or business purpose of his own, involving either a bene-
fit to himself or damage to the other contracting party, his
promise is not within the statute, although it may be in form a
promise to pay the debt of another, and although the performance
of it may incidentally have the effect of extinguishing that lia-
bility.” To this may be added the observation of Browne, in his
work on the Statute of Frauds, Sec. 165: “The statute contem-
plates the mere promise of one man to be responsible for another,
and cannot be interposed as a cover and shield against the actual
obligations of the defendant himself.” The thought is, that there
is a marked difference between a promise which, without any inter-
est in the subject matter of the promise in the promisor, is purely
collateral to the obligation of a third party, and that which, though
operating upon the debt of a third party, is also and mainly for
the benefit of the promisor. The case before us is in the latter
category. While the original promisor was the mining company,
and the undertaking was for its benefit, yet the performance of
the contract inured equally to the benefit of Davis and the mining
company. Performance helped the mining company in the pay-
ment of its debt to Davis, and at the same time helped Davis to
secure the payment of the mining company’s debt to him; and as
the mining company~ was apparently destitute of any other prop-
erty, and the payment of its debt to Davis therefore depended
upon the continued and successful working of this mine; and as the
control and working of the mine had been put in the hands of
Davis so that he might justly say, as he did: “I am practically
the owner,” it follows that he was a real, substantial party in inter-
est in the performance of this contract. Ilis promise was not one
purely collateral to sustain the obligations of the mining company,
but substantially a direct and personal one to advance his own
interests. While the mining company was ultimately to be bene-
fited, Davis was primarily to be benefited by the transportation of
tlie ore, for thereby that debt, which otherwise could not, would
be paid to him. He, therefore, in any true sense of the term, occu-
pied not the position of a collateral undertaker, but that of an orig-
inal promisor and it would be a shadow on justice if the admin-
istration of the law relieved him from the burden of his promise
on the ground that it also resulted to the benefit of the mining
company, his debtor.

Counsel for Davis placed stress on the form of expression
attributed by Patrick to Davis, to-wit: “I will be personally re-
sponsible : T will see vou paid:” and contends that the import of
such language is that of a collateral promise. There is force in
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this contention, as it implies that someone else was also bound, but
the real character of a promise does not depend altogether upon
the form of expression, but largely on the situation of the parties :
and the question always is, what the parties mutually understood
by the language, whether they understood it to be a collateral or a
direct promise. Patrick declares he understood it to be a direct
promise, and acted on the faith of it. That Davis understood it
in the same way, is evidenced not only from the circumstances sur-
rounding the. parties at the time, but from the fact that in a sub-
sequent interview, when charged to have always promised to pay
this debt, he admits that he believes that he did. The plaintiff, be-
lieving that Davis was, as he said, practically the owner, the partv
primarily to be benefited by the conversion of the products of the
mine into money, understood that Davis was making an original
promise to pay for the work which he might do, and upon such
promise he might surely rely as an original promise, at least for
any work done thereafter.

The merits of the case, therefore, as disclosed by the testi-
mony, were with Patrick, and the judgment in his favor was right.
It is objected that the court in its instructions spoke of Davis as
an original promisor, as one promising to pay the debt, and not
as one promising to be responsible for the debt, or to see it paid.
But as Davis, in the second conversation, promised to pay, and in
the third admitted that he had always promised to pay the debt,
we cannot think that the court misinterpreted the scope and effect
of his words. It is not probable that the parties to this transaction
understood the difference between an original and a collateral
promise. We must interpret Davis’ promise in the light of the
surroundings and of his subsequent admissions, and in that light
we cannot think that the court erred in its construction thercof ;
and if the jury believed that he had made such promises, we can-
not doubt that the verdict should have been as it was.

It is also objected that the court erred in not directing a ver-
dict for defendant upon the ground of a departure from the allega-
tions of the petition. That counts on an original employment by
Davis, in 1873, while the testimony shows that the original employ-
ment was by the mining company, and that the promise of Davis
was made in the fall of 1874, and after Patrick had been at work
for months for the mining company. As no objection was made
to the admission of testimony on this ground, and as an amend-
ment of the petition to correspond to the proof would involve
but a trifling change, we cannot see that there was any error in
the ruling of the court. If objection had been made in the first
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instance, doubtless the court would, as it ought to have done, have
permitted an amendment of the petition. There was no surprise,
for the facts were fully developed in the former trial.

Upon the record as presented, we think that the verdict and
judgment were right, and as no substantial error appears in the
proceedings the judgment is

Affirmed.

The Cmier Jusrice, Mr. Justice BrabrLEy and Mr. Justice
Gray did not hear the argument or take part in the decision of
this case.

d. When the promise is to indemnifv.*®

23. THOMAS v. COOK, 8 Barn. & Cress. 728, 15 E. . L. 358
Court of King's Bench, Mich. Term,- 1828,

A promise to indemnify does not fall within either the words
or the policy of the statute of frauds.

Assumpsit. The declaration stated that on, &c., a certain
partnership in trade between one W. Cook, since deceased, and one
N. D. Morris, was dissolved ; that it was agreed between W. Cook,
since deceased, and Morris, that the former should take upon him-
self the payment of ‘certain debts, (specified in the declaration) ;
and that it was also agreed that a bond of indemnity, executed by
W. Cook, since deceased, and two other persons, should be given
to Morris to save him harmless from the payment of the said debts.
And thereupon afterwards, to-wit, on, &c., in consideration
that the plaintiff, at the request of the defendant, would, together
with the defendant and W. Cook, since deceased, execute a bond
of indemnity to Morris in the sum of 4100/. conditioned to save
him harmless from the said debts, the defendant undertook and
promised the plaintiff that he, the defendant, would save harmless
and indemnify him from all payments, damages, costs, and expen-
ses which he (plaintiff) should or might incur, bear, pay, sustain,
or be put unto by reason or means of his so executing the said
writing obligatory. Averment, that plaintiff was afterwards com-
pelled to pay on account of the said debts the sum of 360/, and
that defendant had not indemnified him. * * =

1 The authorities are divided on this proposition. Cases illustrating
both rules are included under this heading.
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Plea, the general issue and statute of limitations. Replication,
that defendant promised within six years. * * *

The learned Judge directed the jury to find a verdict for the
plaintiff for 300/, and gave the defendant leave to move to re-
duce it to 150/. A rule nist for that purpose was obtained in last
FEaster term, against which

Taunton and Chilton now showed cause.

Russell, Serjt., and Curwood, contra.

Bavrey, J.—It is provided by the fourth section of the stat-
ute of frauds, that “No action shall be brought to charge the de-
fendant upon any special promise to answer for the debt, default,
or miscarriage of another person, unless the agreement upon which
such action shall be brought, or some memorandum or note there-
of, shall be in writing, and signed by the party to be charged there-
with, or by some other person thereunto by him lawfully author-
ized.”. Here the bond was given to Morris as the creditor; but
the promise in question was not made to him. A promise to him
would have been to answer for the default of the debtor. But it
being necessary for W. Cook, since deceased, to find sureties, the
defendant applied to the plaintiff to join him in the bond and bill
of exchange, and undertook to save him harmless. A promise to
indemnifv does not, as it appears to me, fall within either the
words or the policy of the statute of frauds; and if so, there was
sufficient evidence to entitle the plaintiff to a verdict for 300/,

Parke, J—This was not a promise to answer for the debt,
default, or miscarriage of another person, but an original con-
tract between these parties, that the plaintiff should be indemni-
fied against the bond. If the plaintiff, at the request of the de-
fendant, had paid money to a third person, a promise to repay it
need not have been in writing, and this case is in substance the
same. The rule for reducing the verdict ought, therefore, to be
discharged.

Rule discharged.
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24. JONLS, appellant, v. BACON, as surviving LExecutor, etc.,
respondent, 145 N. Y. 446, 40 N. L. 210.

Court of Appeals, New York, 189s.

< promise by gug, person to indemnify another for becoming
a yuarantor for a_third pcrson is not <within the statute and need

not be in writing, and the assumption of the res bty is a
sufficient consideration _for the _prognise.

Appeal from judgment of the General Term of the Supreme
Court in the fifth judicial department, entered upon an order made
October 3, 1893, which denied a motion for a new trial and ord-
ered judgment in favor of defendant entered upon an order non-
suiting plaintiff.

This action was brought to recover damages for a breach of
an oral contract alleged to have been made by James McKechnie,
defendant’s testator, to indemnify him in case of Lis indorsement
of certain notes made by one Kingsbury.

Upon the trial plaintiff called Kingsbury as a witness to prove
the alleged promise. His testimony on that subject was objected -
to by defendant’s counsel on the ground that the witness was in-
competent to testify in regard thereto under section 829 of the
Code of Civil Procedure. Plaintiff thereupon produced and
proved and gave in evidence an instrument executed by plaintiff
under seal, by the terms of which, in consideration of the sum of
one dollar, he released Kingsbury from “all liability, responsibility
or damages” sustained or which might thereafter he sustained by
him by reason of his indorsement. This release was by an amend-
ed answer set up as a defense.

The further material facts are stated in the opinion.

William H. Smith, for appellant.

Henry M. Field and Frank Rice, for respondent.

ANDREWS, Ch. J.—The oral promise of the defendant’s tes-
tator to the plaintiff was, in substance, Win
case ﬁéﬂa@_w&}(#come indorser on the note of Kingsbury
to the banking iirm of McKechnie & Co. for a debt of Kingsbury
to the bank. The plaintiff thereupon indorsed the note of Kings-
bury to the bank, and has been compelled to pay thereon the sum
of about $16,000, Kingsbury having made default and being in-
solvent. This Is a statement of the facts in the simplest form, and

‘ﬁ?'question arises whether the oral promise by the defendant’s
testator to indemnify the plaintiff was void under the Statute of
Frauds, as being_g propise to “allmllt or
mis-carriage ofGnotherl)_cison."— (2'Rev. St. 135, Sec. 2, Sub. 2.)
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This is no longer an open question in this state. It was decided in
Chapin v. Merrill, 4 Wend. 657, that a promise by one persoq to
indemnify another for WT’;L&@LMMS not
within tmwdneem_______g_t_bg_mlgitigg,_agd that the assump-
tion of the responsihility was a sufficient consideration for the
promise. The doctrine of Chapin v. Merrill was approved in Mal-
lory v. Gillett, 21 N. Y. 412, in Sanders v. Gillespte, 59 id. 250, and
Tighe v. Morrison, 116 id. 263, and in other cases in this court.
The same doctrine now prevails in the English courts. Thomas
v. Cook, 8 Barn. & C. 728; Rcader v. Kingham, 13 Com. Bench.
N. S. 344; Wildes v. Dudlow, L. R. 19 Eq. Cas. 198. We do not
deem it proper to reopen the discussion or to refer to cases where
a different view has prevailed. The court below considered the
subject at large, and the able opinion of Bradley. J., refers to
many of the cases on the subject.

The plaintiff was, therefore, entitled to maintain an action
except for his act in releasing Kingsbury from his liability for the
money he was compelled to pay on account of the indorsement.
The release was probably essential in order to enable the plaintiff
to make any prqof of the-agreement for indemnity, since he could
establish the promise ouly by Kingsbury, the plaintiff himself not
being a competent witngss by reason of the death of the promisor
MgKechnie, and there being no other person cognizant of the tran-
saction. \By the release Kingsbury was discharged from all
responsibility to the f)]aintiﬁ. The plaintiff having paid the debt
in part out of his property, could, prior to the release, have main-
tained an action against Kingsbury to recover the sum so paid.
Butler v. Wnright, 20 Johns, 367; Hunt v. Amidon, 4 Hill, 345.
The indemnitor of the plaintiff, on restoring to him this sum in
performance of the contract of indemnity, would be entitled to be
substituted to the claim of the plaintiff against Kingsbury. This
stands upon the most obvious principles of natural justice. The
money paid by the plaintiff was at the request of Kingsbury,
implied from the legal hability as indorser assumed by fim, and
Kingsbury was bound to reimburse the plaintiff. But, by an in-
dependent contract between the plaintiff and his indemnitor, Mc-
Kechnie, the latter was also bound to save the plaintiff harmless.
On performance of this obligation by the indemnitor, he would be
entitled to stand in the shoes of the plaintiff as to his right to call
upon Kingsbury. By equitable substitution the indemnitor would
take the right which the plaintiff had against Kingsbury. There
was no privity of contract between the indemnitor and Kingsbury,
but there was between the plaintiff and Kingsbury. On payving
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the plaintiff what he had been compelled to pay for Kingsbury,
pursuant to the contract of indemnity, the indemnitor would stand
as the equitable assignee of the plaintiff of the obligation of Kings-
bury to him. Kingsbury had no equity to be relieved from his
obligation, because the plaintiff had recourse against McKechnie.
The plaintiff, though not strictly such, had the equities of a surety
against Kingsbury, and the equities by operation of law would
pass to McKechnie on his performing his contract of indemnity,
except for the release. The release of Kingsbury by the plaintiff
materially changed the rights and remedies of the defendant
against Kingsbury. It barred any claim against Kingsbury in
behalf of the estate of the indemnitor, to recover as the repre-
sentative of the rights of the plaintiff against him, in case the
plaintiff should prevail in the action. Such an interference plainly
operates to, discharge the estate of the indemnitor.

Upon the ground that the release defeated the right of action,
the judgment should be afhirmed.

All concur, except Haight, J.. not sitting.

Judgment afhrmed.

25. GREEN v. CRESSWELL, 10 Adol. & El 433, 37 E. C. L. 230.
Court of Queen’s Bench, Trinity Term, 1839.

No action lics upon a promise not in writing to indemnify
plantiff against the conscquences of his becoming bail for a
third person.

Assumpsit. The first count of the declaration stated that,
on 2d February. 1836, a capias, directed to the sheriff of War=
wickshire, issued from the Court of Exche?:?‘a?ﬂinst one Joseph
1ladley, at the suit of one John Reay, \\qh?h was endorsed tor -
Dail for £33, and was delivered to the sheriff. who, on the day -
and year aforesaid, arrested Hadley; that afterwards, to-wit, gth
February, 1836, in consideration that plaintiff. at the request of
. defendant, would become bail and surety for Hadley, and would,
as such bail and surety, seal and_as his act angd deed deliver_to
the said sheriff. a_bail bogd. condifioned for putting i special
tail by Hadley, defendant then promised plaintiff that he, defend-
ant would save harmlcss and indemnify plaintiff from all payments,
damages, costs, and expenses which he, plaintiff, should or might
incur, bear, pay. sustain, or be put unto by reason or by means
of so becoming bail and surety ; that plaintiff, confiding, &c., did
afterwards, to wit, on the dav and vear last aforesaid, at the
request, &c.. seal and deliver the bail bond, but that Hadley did
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not put in special bail, whereby,wj.ﬂ&&ited; that
afterwards, to wit, 15th Fw 1836, the sheriff assigned the
bail bond to Reay, who thereupon afterwards, to wit, on the day
and year last aforesaid, sued the present plaintiff on the bond in
the Court of Excheque, and reco i -
ages and costs; and afrerwards, to-wit, 11th August, 1836, sued
out execufion by fieri facias against the now_plaintiff, who was
thereby com v o8 6s=ef all which, defendant had no-
tice. Breach, that defendant had_not indemnified plgggiff, nor
repaid him any of the £98 6s, nor divers other sums expended for
costs, &c., to-wit, £50, &c.
Second count on an account stated.

Pleas.—1. Non assumpsit. Issue thereon.

2. To first count, actioncm _pon,; because the promise in the
first count mentioned was a special promise to answer for the
debt and default of another person, in manner and form as in the
said first count is stated and set forth; and that no agreement in
respect of or relating to the promise and supposed cause of action
in the said first count mentioned, or any memorandum or note
thereof, wherein the consideration for the said special promise
was stated or shown, was in writing, and signed by the-defendan{,.
or any person thereunto by him lawfully authorized, according to
the statute, &c. Replication, that the said promise was not a
special promise to answer for the debt or default of another per-
son in manner and form, &c. Issue thereon.

On the trial, before PARKE, J., at the Warwickshire Summer
Assizes, 1837, evidence was given of the promise, as stated in
the declaration; but no evidence was given of any writing. The
learned judge was of opinion that the case was not within the
Statute of Frauds; and a verdict was found for the plaintiff, on
the replication to the second plea. In Michaelmas teim, 1837,
GouLBURN, Sergeant, obtained a rule for a new trial or arrest
of judgment.

Balguy now showed cause.

Goulburn, Sergt., and Mellor, contra.

Lorp DExMAN, C. J., afterwards, in_this term une 11th),
delivered the judgm@t_of_ﬂl(mﬁ the facts,
his lordship proceeded as follows:

A motion has been made in arrest of judgment, the promise
appearing by the plea not to have been in writing, and the repli-
cation only averring in answer that it was not a special promise

to answer for the debt or default of another.
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The promise in effect is, “If you will become bail for Hadley,

and Hadley, by not paying or appearing, forfeits his bail bond,
I will save you harmless from all the com¥equences of your be-
comgpngWz“owardsyou, I
will do it instead of him.] — — —

If there had been no flecisions on the subject, it would appear
impossible to make a reasonable doubt that this is answering for
the default of another. The case most relied on by the plaintiff
is that of Thomas v. Cook, 8 B. & C. 728, where this court held that
a promise of B to hold A harmless against the consequences of his
entering with B and C, at B’s request, into a joint bond to indem-
nify D against debts due from C and D was binding, though not in
writing; BAyLEY, J.,, and PArkE, J., the only judges present,
saying that a promise to indemnify does not fall within the words
or policy of the statute. But the reasoning in this case does not
appear to us satisfactory in support of the doctrine there laid
down; which, taken in its full extent, would repeal the statute.
For every promise to become answerable for the debt or default
of another may be shaped as an indemnity ; but even in that shape,
we cannot see why it may not be within the words of the statute.
Within the mischief of the statute it most certainly falls.

Adams v. Dansey, 6 Bing 506 (19 E. C. L. R. 149,) does not
bear out the general doctrine. That was a promise by one parish-
ioner to indemnify another against the consequences of resisting
a claim of tithe. This is not becoming responsible for debt or de-
fault of any other, but merely promlsmg to pay what the promisee
may lose by defending the promisor’s interests in a suit.

In some of the cases the language employed seems to assume
that the debt, default, cr miscarriage must have been incurred
at the time of making the promise. But the common case of
becoming responsible for goods supplied to another on the faith
of that promise, and of course after it, shows that criterion to be
inadmissible.

A distinction was also hinted at, from the circumstances of ~

Hadley’s debt being due to a third person, and the default there-
fore incurred towards him, not towards the bail. But here again
is the surmise of an intention in the legislature which none of its
language bears out; and, besides, may it not be said that the ar-

rested debtor, who obtains his' freedom by being bailed, under-

takes to his bail to keep them harmless, by paying the debt, or
surrendering ?

There does not appear any objection to the test laid down in
the note to 1 William’s Saunders, 211 c.; and it is decisive in
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favour of the objection. The original party remained liable; and
the defendant incurred no liability except from his promise.
Rule absolute for arresting the judgment.

26. HARTLEY v. SANFORD, 66 N.J.L. 627, s0 Atl. 454, 55 L.R.A. 206.
Court of Errors and Appeals, New Jersey, 1901.

A promisc by one fersan to indcmnify another for becoming
surcty for the promisor’'s son is within the statutc of frauds.
e e —

Error to the Supreme Court to review a judgment in favor of
plaintiff in an action brought to enforce a promise to indemnify
plaintiff for payments which he had been compelled to make as a
surety for defendant’s son. Reversed.

The Tacts are stated 1 tHe opinion.

Mr. John B. Humphreys, for plaintiff in error.

Myr. Zcbulon M. Ward, for defendant in error.

DixoN, J., delivered the opinion of the court.

The material facts in this case, as disclosed by the record,
are that the defendant’s son was indebted to M., who desired addi-
tional security ; that thereupon the defendant applied to the plain-
tiff to become surety for the son, and promised him that, if he was
compelled to pay the debt, he (the defendant) would reimburse
him ; that accordingly the plaintiff became surety for the son, and
subsequently was obliged to pay the debt. This suit was brought
upon the promise, which was oral only. It appears that at the
trial in the Passaic circuit the jury were instructed to find for the
plaintiff if they were satisfied the promise had been made ; but the
question as to the legal sufficiency of the promise was reserved
and certified to the supreme court, which afterwards advised the
circuit that the promise was valid, and thereupon judgment was
entered on the verdict.

In this court error has been assigned on the charge at the cir-
cuit, as well as on the advisory opinion of the supreme court; but,
there being no bill of exceptions presenting the charge, the assign-
ment of error respecting it is futile, and must be disregarded. The
assignment upon the opinion of the supreme court is legal, and
presents the only question now before us, which is whether the
plaintiff’s suit can be maintained, in view of our statute, “that no
action shall be brought to charge the defendant upon any special
promise to answer for the debt, default, or miscarriage of another
person, unless the agreement upon which such action shall be
brought, or some memorandum or note thereof, shall be in writing
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and signed by the person to be charged therewith or some other
person thereunto by him or her lawfully authorized.” The advice
of the supreme court was based upon its opinion that under the
adjudications in this state the promise of one person to indemnify
another for becoming surety of a third is not within the statute.
The cases cited in that opinion to support this view are Apgar v.
Hiler, 24 N. ]J. L. 812; Cortclyou v. Hoagland, 40 N. J. Eq. 1;
and Warren v. Abbott (36 Vroom 99), 46 Atl. 575. Of these, the
only one of controlling authority here is that of Apgar v. Hiler,
which is a decis‘on of this court. That decision does not sustain

the broa sition for which it was cited. Thi held
mere etween two persons who had signed the same prom-

Ws for another signer, the oral promise of ange
urety to indemmnify the other—was yalid. This promise was

deemed outside of the statute, because by signing the note the
promisor had himself become a debtor, and so his promise to in-
demnify was to answer for his own debt. In Cortelyou v. Hoag-
land several stockholders and directors of a corporation had
promised to indemnify another stockholder and director for in-
dorsing a corporate note, and I arren v. Abbett was of similar
character. In the Cortelyou Case the chancellor rested his de-
cision on Apgar v. Hiler, which, as above stated, was essentially
different, and on Thompson v. Coleman, 4 N. J. L. 216, which was
a promise to indemnify a constable for selling under execution
goods claimed by an outside party,—a case where the promisee
had no redress excépt on the promise, and therefore clearly out-
side of the statute. If the decisions in Cortelvou v. Hoagland and
Warren v. Abbett are to be supported on prior New Jersey ad-
judications, such support must be found in the doctrine that
where the consideration of a promise to answer for the debt,
default, or miscarriage of another is a substantial benefit moving
to the promisor, then the statute does not apply. This rule was
recognized in Kutzmever v. Ennis, 27 N. J. L. 371, and Cowen-
hoven v. Howeli, 36 N. J. L. 323. To support those decisions on
this rule, it must be held that the payment of a corporate debt is
substantially beneficial to the stockholders or directors of the
corporation,—a proposition which seems to be denied in other
tribunals. Browne, Stat. Fr. § 164. In the promise now under
consideration there was no such element. and no case has been
found in our reports involving the present question We should
therefore decide the matter on principle, or as nearly so as related
adjudications will permit. Looked at as res nowa, it seems indis-
putable that the defendant’s promise was within the statute. It
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was to respond to the plaintiff in case the defendant’s son should
make default in the obligation which he would come under to the
plaintiff as soon as the plaintiff became surety for him,—an
obligation either to pay the dgbt for which the plaintiff was to be
surety, or to reimlygse the plaintiff if he paid it. In this state-
ment of the nature of the promise there is, I think, every element
which seems necessary to bring a case within the purview of the
statute. The parties, in giving and accepting the promise, con-
templated (1) an obligation by a third person to the promisee,
(2) that this obhigation should be the foundation of the promise,
i. ¢., that the obligation of the son to the promisee should attach
simultaneously with the suretyship of the plaintiff, and thereupon
should arise the obligation of the promisor for the fulfillment of
the son’s obligation; and (3) that the obligation of the promisor
should be collateral to that of the son. 1. ¢., if the latter should per-
form his obligation, the promisor would be discharged, while, if
the promisor was required to perform his obligation, that of the
son would not be discharged, but only shifted from the promisee
to the promisor.© An examination of the cases will show that not
many of them are In conflict with this view, when they are free
from differentiating circumstances. In the leading case of Thomas
v. Cook, 8 Barn. & C. 728, such a circumstance appears in the fact
that the promisor was himself a signer of the bond against which
he promised to indemnify the promisee, and thus the promise was,
in a reasonable sense, to answer for that which, as to the promisee,
was the promisor’'s own debt. On this difference may be ex-
plained the decisions in Jones v. Letcher, 13 B. Mon. 363; Horn v.
Bray, 51 Ind. 555, 19 Am. Rep. 742; Barry v. Ransom, 12 N. Y.
462; Sandcrs v. Gillespic, 59 N. Y. 250; Ferrell v. Maxwoell, 28
Ohio St. 383, 22 Am. Rep. 393; and others.—resting on the rule
applied in Apgar v. Hiler, 24 N. ]J. L. 812. The remark of Bayley,
- J., in Thomas v. Cook, that a promise to indemnify was not with-
in either the words or the policy of the statute, has caused much
of the confusion existing on this subject. but is more than counter-
balanced by the observations of Lord Denman in Green v. Cress-
well, 10 Ad. & El. 453, and Pollock, C. B., in Cripps v. Hartnoll,
4 Best & S. 414 to the effect that a promise to indemnify may
be also an undertaking to answer for the debt or default of an-
other, and that when it is it comes within the operation of the
statute. Another circumstance taking cases out of the simple
class with which we are now concerned is that mentioned in
Kutzmeyer v. Ennis, 27 ¥. J. L. 371, 376. viz. the existence of a
new consideration beneficial to the promisor, or, as it is sometimes
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expressed, moving to the promisor. Such cases are Smith v.
Sayward, 5 Me. 504 ; Lucas v. Chamberlain, 8 B. Mon. 276 ; Mills
V. Brown, 11 lowa, 314; Reed v. Holcomb, 31 Conn. 360; Smith
v. Delaney, 64 Conn. 264 ; 29 Atl. 496; Potter v. Brown, 35 Mich.
274; Comstock v. Norton, 36 Mich. 277; Harrison v. Sawtell,
10 Johns. 242, 6 Am. Dec. 337; Sanders v. Gillespie, 59 N.Y. 250;
Tighe v. Morrison, 116 N. Y. 263, 5 L. R. A. 617, 22 N. E. 164.
Cases of still another character are sometimes cited in support
of the statement that contracts to indemnify are outside of the
statute, such as Cripps v. Hartnoll, 4 Best & S. 414; Reader v.
Kingham, 13 C. B. (N. S.) 344; Anderson v. Spence, 72 Ind. 315,
37 Am. Rep. 162; Kcesling v. Frasier, 119 Ind. 185, 21 N. E. 5521
Beaman v. Russell, 20 Vt. 205, 49 Am. Dec. 775. But these judg-
ments rest on the same idea as Thompson v. Coleman, 4 N. J. L.
216,—that there existed no other liability to the promisee than
that of the promisor, and so manifestly the statute was not ap-
plicable. On the other hand, there is sufficient judicial authority
for the proposition that an undertaking to indemnify a person
for becoming surety for another is, in the absence of any modify-
ing fact, a promise within the statute. Green v. Cresswell, 10 Ad.
& El 453; Simpson v. Nance, 1 Speers, 4; Brown v. Adams,
1 Stew. (Ala.) 51, 18 Am. Dec. 36; Kelscy v. Hibbs, 13 Ohio St.
340; Clement's Appeal, 52 Conn. 464 ; Btssig v. B’r_itton, 59 Mo.
204, 21 Am. Rep. 379; Nugent v. Wolfc, 111 Pa. 471, 56 Am.
Rep. 291, 4 Atl. 15; Draughan v. Bunting, 31 N. C. (9 Ired. L.)
10; Hurt v. Ford, 142 Mo. 283, 41 L. R. A. 823, 44 S. W. 228;
and May v. Williams, 61 Miss. 126, 48 Am. Rep. 8o,—were de-
cided on this basis. In the case last mentioned, PoRrRTER, J., stated
the true rules very clearly and concisely. No doubt, there are op-
posing cases which cannot be explained on any distinguishing cir-
cumstances. Such seem to be Chapin v. Mcrrill, 4 Wend. 657;
Jones v. Bacon, 145 N. Y. 446, 40 N. E. 216; Dunn v. West,
5 B. Mon. 376; Vogel v. Melns, 31 Wis. 306, 11 Am. Rep. 608;
and Wildes v. Dudlow, L. R. 19 Eq. 198. But some of these
cases merely follow Thomas v. Cook, 8 Barn. & C. 728, without
noticing the distinction which later discussion has justified, while
others appear to have been induced by the injustice of a refusal
to enforce a promise on the strength of which the promisee in-
curred his liability, rather than by a ready purpose to execute the
will of the legislature.

No doubt injustice may result from the enforcement of the
statutory rule; but that rule sprang from a conviction that its
adoption would prevent more wrong than it would permit, and
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its enactment in England and perhaps every state in this Union
indicates the generality of this assurance. Said Mr. Justice Ster-
rett in Nugent v. [17olfe, 111 Pa. 471, 56 Am..Rep. 291, 4 Atl. 15:
“The object of the statute is protection against ‘fraudulent prac-
tices commonly endeavored to be upheld by perjury,’ and it should
be enforced according to its true intent and meaning, notwith-
standing cases of great hardship may result therefrom.” With
more detail did Chief Justice Shaw, in Nelson v. Boynton, 3 Metc
396, 37 Am. Dec. 148 say: *"The object of the statute, manifestly,
was to secure the highest and most satisfactory species of evidence
in a case where a party, without apparent benefit to himself, enters
into stipulations of suretyship, and where there would be great
temptation on the part of a creditor, in danger of losing his debt

by the insolvency of his ¢ : swit against the
friends or relatives of a debtor,—father, son, or brother,—by
means of false eviderce, by _exaggerating words of recommenda-

tion, encouragement to forbearance_and requests for indulgence
into positive contracts,” '

Our conclusion i that the promise proved at the trial was
insufficient to sustain the action, that the judgment for the plain-
tiff should be reversed, and that, in accordance with the reserva-
tion at the trial. a verdict and judgment should be entered in favor
of the defendant—"

]

27. READER v. KINGHAM, 13 C. B. (N. S.) 344, 106 E. C. L. 344.

Court of Common Pleas, Mich, Term, 1862 A Wy
The truc test whether the statute of frauds applies or not,
is, whether or not the pringipal remains liable for the debt: if he -
does, the promisc is collateral, and must be in woritingy if not, it isw 13

ar original promise, and need not be in writing,
8 : rocit g

On the 6th of May last, the plaintiff, who was bailiff of the
Buckinghamshire County Court, was about to arrest one Hitch:
cock under a warrant of commitment for disobedience of an order,
made in a cause in the County Court of Malins v. Hitchcock,
when the defendant (wha was Hitchcock’s brother-in-law) prom-
ised the plaintiff that, if he would forbear to execute the warranty
he the defendant would before 12 o'clock on the following Satur-
day morning pay the plaintiff 17/., which sum the plaintiff said
he was authorized by Malins to take in satisfaction of the debt
and costs in the County Court, or surrender Hitchcock. The
plaintiff accordingly forbore to arrest Ilitchcock: but the de-
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fendant neither paid the money nor surrendered Hitchcock. The
17l. was not the whole debt and costs in the suit in the County
Court. These amounted to between 34/. and 35/. But the plain-
tiff in that suit had authorized the bailiff to take 17/. in satisfac-
tion. Under these circumstances, the present action was brought
by the bailiff against Kingham upon his undertaking.

At the trial before the undersheriff of Buckinghamshire on
the 2nd of July last, it was objected on the part of the defendant,
upon the supposed authority of Butcher-v. Stewart, 12 Law J.,
Exch. 291, 9 M. & W. 405, 1 Dowl. N. S. 620, Goodman v. Chase,
1 B. & Ald. 297, and Davies v. Fletcher, 2 Ellis & B. 271 (E. C.
L. R. vol. 75), 22 Law J., Q. B. 429, that the defendant’s promise
being a promise to answer for the debt of another, it was one
which by the 4th section of the Statute of Frauds, 29 Car. 2, c. 3,
required to be in writing. ‘

The undersheriff ruled that this was a conditional promise
to pay and therefore within the 4th section of the Statute of
Frauds, and ought to have been in writing; and that, on the evi-
dence of the plaintiff, he had not released Hitchcock from the
debt. He accordingly directed the jury to find for the defendant,
reserving leave to the plaintiff to move to enter a verdict for him
for 171, if the Court should be of opinion that his ruling was
erroneous.

Ewvans, on a former day in this term, obtained a rule nisi.—
He submitted that the promise sued upon was an original promise
to pay the plaintiff 17/. upon the consideration named, and not a
collateral promise to answer for the debt or default of a third
person within the 4th section of the Statute of Frauds.

Lusu, Q.C., and HANNEN, on a subsequent day, showed
cause.—The promise in question was a promise to answer for the
debt or default of another, and therefore within the 4th section
of the Statute of Frauds: the debt of Hitchcock was not extin-
guished ; he remained, and still remains, liable upon the original
judgment : Davieg v. Fletcher, 2 Ellis & B. 271 (E. C. L. R. vol.
75). Part of the contract here was, that, Kingham failing to pay
the money, Hitchcock was to be surrendered. The true test
whether the Statute of Frauds applies or not, is, whether or not
the principal remains liable for the debt: if he does, the promise
is collateral, and must be in writing; if not, it is an original prom-
ise, and need not be in writing.

ERrLE, C.J.—I am of opinion that this action is maintainable,
notwithstanding the objection that the Statute of Frauds required
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the defendant’s agreement to be in writing and signed, and con-
sequently that the rule to enter a verdict for the plaintiff should
be made absolute. It appeared that one Malins had recovered a
judgment in the County Court against Hitchcock for 34/. or there-
abouts, debt and costs, and that a warrant had been obtained for
the committal of Hitchcock to gaol for thirty days, and placed
in the hands of the now plaintiff, who was bailiff of the County
Court. Now, it is conceded that the arrest and imprisonment of
the debtor under this warrant would not operate a discharge of the

debt. Although the debt and costs exceeded 34/., it seems the

bailiff was instructed by Malins to accept 17/ in satisfaction. The
bailiff being about to arrest Hitchcock at the house of his relative
Kingham, the latter promised the bailiff that if he would abstain
from executing the warrant, he would on the following Saturday
either pay the 17/. or surrender Hitchcock. When the Saturday
arrived, the defendant neither paid the money nor surrendered
Hitchcock. The plaintiff (the ballnﬁ’) has therefore brought this
action to recover the 17/.: and the question is whether the prom-
ise sued upon is a promise to answer for the debt or default of
Hitchcock, within the,4th section of the Statute of Frauds. I am
of opinion that it is not. The debt was due to Malins from Hitch;
cock; the promise was made to Reader. Tt has been dlstmctlx
settled, that to bring the promise within the statute, the promisee
must be the original creditor. Such was the decision of the
Court of Queen’s Bench in Eastwood v. Kenyon, 11 Ad. & E. 438
(E.C. L. R. vol. 39), 5 P. & D. 276. So also was the decision of
the Court of Exchequer in Hargreaves v. Parsons, 13 M. & W.
561, where Parke, B., gave a considered judgment to the same
-effect. And so was the decision of this Court in Fitzgerald v.
Dressler, 7 C. B. (N. S.) 374 (E. C. L. R. vol. g7). There are two
cases in the Court of Queen’s Bench, where the plaintiff sued on
a promise to indemnify him in consideration of his having at the
defendant’s request become bail for a third party, and where it was
held that the statute required the promise to-be in writing. Those
were the cases of Green v. Cressweell, 10 Ad. & E. 453 (E. C. L.
R. vol. 37), 2 P. & D. 438, and Cripps v. Hartnoll, 31 Law, ],
Q. B. 150. Whether the fact of the promise relating to bail makes
any valid distinction, I do not stop to consider. But clear I
am, that, upon the balance of authority, the promise of the de-
fendant in this case is a collateral promise, and not within the
statute. The debts are totally distinct debts, as well as the debt-
ors. No satisfaction resulted to Malins on account of what passed
between Kingham and Reader. Reader was the agent of Malins
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to accept 17/, in satisfaction of the debt and costs in the county
court; but he was not his agent to postpcne the payment. If
Malins had chosen, he might have revoked Reader's authority
between the time of Hitchcock's release and the Saturday ; and the
payvment of 17/. would have been no discharge of Malins's claim
under the judgment. The payment of the 17/. therefore, would
not nccessarilv have been a discharge of Malins’s demand, but
only a discharge or satisfaction of the contract between Kingham
and Reader. The case is clearly not one to which the Statute of
IFrauds can apply.

WiLLiams, J.—I am of the same opinion, I think the author-
itics bind us to the principle that the fourth section of the Statute
of Frauds applies only to the case of a promise made to one to
whom another is answerable. It is said that the Court of Queen'’s
Bench in Green v. Cresswell, 10 Ad. & E. 453 (E. C. L. R. vol.
37), 2 P. & D. 433. refused to acknowledge that principle, and
that that case was recently acted upon by the same Court in
Cripps v. Hartnoll, 31 Law ], Q. B. 150. My brother Crompton, in
giving judgment in the last mentioned case, certainly says that
the Court felt themselves bound by Green v. Cresswell; yet they
did not decide it altogether with reference to such refusal. What
the Court savs is this: *“The point which was raised before us,
that, in order to bring the case within the Statute of Frauds, the
debt or default in respect of which the promise is made must be
towards the promisee, we say nothing upon ; for the very point was
taken in Green v. Cressweell, and, was held not to govern the case.
We are bound by Green V. Cresswell; and, without expressing
any opinion as to what Would be the judgment of a Court of Er-
ror upon the case before us, we hold that the nonsuit was right.”
In Green v, Cressweell, Lord Denman, in delivering the judgment
of the Court, savs: “The promise in effect is, ‘If you will become
hail for Hadley, and Hadlev by not paying or appearing forfeits
his bail-bond, I will save vou harmless from all the consequence
of vour becoming bail. If Hadley fails to do what is right towards
vou, I will do it instead of him.” If there had been no decisions
on the subject, it would appear impossible to make a reasonable
doubt that this is answering for the default of another.” So that
he actually put it on the fact of the duty being due from Hadley.
And after saving that “a distinction was also hinted at from the
circumstance of Hadley's debt being due to a third person, and
the default therefore incurred towards him, and not towards the
hail.” he goes on—"Dut here again is the surmise of an intention
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in the legislature which none of its language bears out; and, be-
sides, may it not be said that the arrested debtor, who obtains his
freedom by being bailed, undertakes to his bail to keep them harm-
less, by paying the debt or surrendering?” So that the Court dis-
tinctly put it on both grounds. The same Court distinctly put it
on both grounds. The same Court distinctly decided in Eastcood
v. Kenyon, 11 Ad. & E. 438 (E. C. L. R. vol. 39), 3 P. & D. 276,
that the statute applies only to the promises made to the person to
whom the debt is due: and that decision is deliberately recognised
by the Court of Exchequer in Hargreaves v. Parsons, 13 M. & W.
561. Notwithstanding the Court of Queen’s Bench in Cripps v.
Hartnol! thought themselves bound by Green v. Cresswell, 1 do
not feel that to be a denial of the authority of Eastwood v. Kenyon
and Hargreaves v. Parsons. By these two cases, I think we are
bound : and they distinctly establish that the statute is not applica-
ble to such cases as the present.

By1rEes, J.—I am of the same opinion. The Court of Queen’s
Bench in T'homas v. Cook, 8 B. & C. 728 (E. C. L. R. vol. 15),
3 M. & R. 444. held that the promise, to bring it within the stat-
ute, must be made to the original creditor; and that a promise to
indemnify stands on the same ground. The Court of Exchequer
in Hargreaves v. Parsons, 3 M. & W. 561, in the written judg-
ment of Parke, B. also lays it down that the debt in respect of
which the promise is made must be due to the promisee. And
the last dictum, in this Court, of my Brother Williams, in Fits-
gerald v. Dressler, 7 C. B. (N. S.) 374 (E. C. L. R. vol. 97), is to
the same effect. The case is therefore concluded by the authori-
ties. If it were not so, I should come to the same conclusion from

» reading the earlier part of the 4th section, which deals with prom-

ises that are to bind executors personally. The words are the plaine
and obvious words to use if it was intended to apply to the orig--
inal promisee, but a very roundabout way of expressing it if meant
to apply to a third persén. This is not the case of an engage-

ment to the orlgmal promisee, nor is it a case of indemnity, but,
that of a promise made to a stranger. The contract is bet\\een
Reader and Kingham.—“If you, Reader, will abstain from arrest-
ing Hitchcock, I will pay vou 17.” It was contended by the
counsel for the defendant that Reader was the agent of Malins.

But the answer is, that the transaction was not for his benefit, and,
he has not recognised Reader’s act. The rule must be absolute.

Kraring, J.—I am of the same opinion. I have been much
struck with the arguments urged by Mr. Lusi and Mr. HANNEN,
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But upon the whole, I think the balance of authority is clearly in
favor of the proposition, that, to bring the case within the Stat-
ute of Frauds, the promise must be made to the original creditor.
Certainly some of the cases which have been referred to tend to
throw some doubt upon the proposition. But, to hold this case to be
within the statute, we must be prepared to overrule several very
distinct and well-recognized authorities.
Rule absolute.

28. WILDES v. DUDLOW, L. R. 19 Eq. 198.
Equity Cases, 1874.

Where one person induces another to enter into an engage-
ment by @ promise to indemnify him against liability, such promise
is not within the statute of frauds and need not be in writing.

[Pldntiffs as legatees under the will of John Dudlow, whose
estate was insufficient to satisfy their several legacies, bring this
proceeding against the executors to compel them to account for
£1000 alleged to have been wrongfully retained. Dudlow set up
the following defense:]*!

“Moreover, upon the said bankruptcy of the said Henry At-
kinson Wildes, I, John Noble Dudlow, was compelled to pay a
sum of £1000 due upon a ]omt and several promissory note made
by me and the said Henry Atkinson Wildes under the following
circumstances :—In or about the year 1853 the testator, who ‘had
often assisted the said Henry Atkinson Wildes in raising money,
requested me, John Noble Dudlow, to join the said Henry Atkin-.
son Wildes in a note for £1000, saying “tllﬁi_hg_thﬁ_&aid_lm
did not like his (the said testator’s) name going so often to Ran-
dell & Co.” (the bankers of the said testator),“from whom the said
Henry Atkinson Wildes intended to raise the said sum, or words
to that effect, and offering indemnif any loss t
might arise from my joining in the said pate. Under the circum-
stances aforesaid, I, John Noble Dudlow, consider myself entitled
to recoup myself out of the testator’s es_jglg_ig:,j.hega@"s_g,m of
£1000, and I submit whether I am liable to account for the same.’

Mr. Glasse, Q.C., and Mr. Herbert Smith, for the plaintiffs.

Mr. Higgins, QC and Mr. Grosvenor Woods, for the De-
fendant Dudlow.

SIr R. MavLixns, V.C.—The question is, whether this contract

" This is an abridged statement of the case.
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is, within the 4th section of the Statute of Frauds, required to be
in writing. The words of that clause are, “charge the defendant
upon any special promise to answer for the debt, default, or mis-
carriage of another.” What was the promise made by the testa-
tor in this case to the defendant John Dudlow? It was not, “I
engage with you to be answerable to you for_the debt of Wides,”
because Wildes did not owe Dudlow anything, but he says, “If
you will do a eertain act, namely, render yourself liable for that
debt, I will indemmify you.” I think it perfectly clear that the
only contract which I have to consider is, that between father and
son. It is not that he will pay the debt of Wildgs, but that if the
son_will guarantee Wildes’ debt he will see him harmless, or_in
W If one man could induce another
to alter his line of conduct in that way, and then meet him with
the Statute of Frauds, that statute, instead of being a protection
against fraud, would be the direct means of fraud. The statute
enacts that if one man promises to pay the debt of another, the
promise is void unless 1‘{ is in writing, and no one doubts that to
be the law ; but it appears to me, upon principle, so plain that the
present case is not within the statute, that I am very glad to find
that what occurred to me as being the proper view of the case is
finally decided to be the law on the subject. There has been a

conflict of authonty, and I confess I am surprised to find that
there has been so much conflict. The point was originally decided
by two of the most eminent judges known on the bench (Mr. Jus-
tice BAvyLey and Mr. Justice PARKE, afterwards Lord Wensley-
dale) in the case of Thomasy. Cook, 8 B. & C. 728, and they de-
cided it upon the plainest principles of common sense and justice.
I was therefore surprisedto find that in a later case of Green v.
Cresswell, 10 Ad. & El. 453, the sam_g_Court constltgted at that
time of other judges had taken a different view, and a_view
which, if it had been maintainéd, I possibly should not have felt
myself obliged to follow. But I am happy to find that, the matter
having been most carefully and elaborately ‘Considered in the case
of Reader v. Kz'ngia-m, 13 C. B. (N. S.) 344, when the full
number of judge§ was present, the case of Green v. Cresswell
was overruled, and the law as laid down by Thomas v. Cook re-
stored. The learned judges commented upon those cases, and
said that the law was accurately laid down in Thomas v. Cook,
and I entirely agreed in that expression of opinion. I accordingly
decide that where one person induces another to enter into an en-
gagement, by a promise to indemnify him against liability, that °
is not an agreement within the Statute of Frauds and does not re-
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quire to be in writing. This is a case in which a father induced
his son to guarantee the debt of his son-in-law upon a promise
that he would see him harmless. Upon every principle of justice
he is bound to indemnify him ; and I think, therefore, that the son
is perfectly right in helping himself out of the estate which has
ccme into his hands. The force of the decision in -y, King-
D was somewhat shaken by the opinion expressed by Mr. Jus-
tice BLACKBURN in Mountstephen v. Lakeman, L. R. 7 Eng. & Ir.
App. 17: but as the decision of the Queen’s Dench in that case
was reversed in the Exchequer Chamber and also in the House
of Lords, the law rests on the plain and reasonable ground upon
which it was put in Reader v. Kingham. The decision is, there-
fore, entirely in favor of the defendant; and I hold that the Chief
Clerk has done perfectly right in allowing this £1000 with interest.

herefore the motion to vary the certificate in that respect must
be dismissed with costs.

c. Ihen party for zchom the promisc is made cannot be held
liable. )

29. MEASE v. WAGNER, 1 McCord L. 393.
Constitutional Court, South Carolina, 1R21.

The promise is original, when no action will lic against the
person undertaken for.

This was an action for the articles furnished the funeral of
Mrs. Bradley, at the request and by order of the defendant. Mrs.
Bradlev was the widow of Dr, Bradle). who left her his estate
during life, remainder to his nephew, John Bradley. Mrs. Brad-
ley, prior to her death, expressed a wish to be buried in a particu-
lar manner. As soon as she expired, the defendant was sent for
as a friend of the family, and she undertook to procure the arti-
cles necessary to such a funeral as the deceased had desired. She
proceeded to the shop of the plaintiff, where she selected the arti-
cles required, saying they were for Mrs. Bradlev's funeral. She
was asked “by whom they were to be paid for?" She replied,
“charge them to the estate of Dr. Bradlev, and as soon as his
nephew comes to town he will pay for them, or I will.” The
articles furnished were such as were suitable to the condition in
which Mrs. Bradley had lived.

On the arrival of the nephew in the city, the account was pre-
sented to him, and he refused to pay it, saying that the defendant
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had no authority to procure the articles at his expense. The de-
fendant was then applied to, and she refused payment. Some
time after this refusal, one of the witnesses remonstrated with the
nephew on the impropriety of his conduct, when he said he would
pay it, but did not. It appeared that a Miss Teabout adminis-
tered upon the estate of Mrs. Bradley.

The counsel for the defendant contended that she was not
responsible, as it was a collateral and not an original undertaking.

The court charged the jury that it was an original, and not
a collateral undertaking, and that the defendant was liable.

A verdict was accordingly rendered for the plaintiff. A mo-
tion was now made for a new trial, on the ground that the court
misdirected the jury.

Mr. Justice Hucer delivered the opinion of the court.

It has been regarded as settled doctrine ever since the case
of Buckmyr v. Darnall, (2 Lord Raymond, 1085 ; Robt. on Frauds,
218). that when no action will lie agamst the party undertaken
for, it is an original promise. If A promise B that in considera-
tion of his doing a particular act, C shall pay him such a sum.
and if C do not pay him, he, :\, will pay the same  this is said to
be no collateral undertaking on the part of A unless C was privy
to the contract, and recognized himself as a debtor also. (Fitzgib-
bon. 302; Robt. on Frauds, 223.) In the case before me, the de-
fendant undertock for the representative of Dr. Bradley, against
whom no action could lie for the articles furnished for the funeral
of Mrs. Bradley. And there was no privity of contract between
the plaintiff and the nephew of Dr. Bradley. But it has been
urged, that the subsequent promise of the nephew had a retro-
active operation, and rendered him liable ; but if he were not liable
before the promise was made, he could not be so afterwards. It
was not in writing, and was nudum pactum. Had the defendant
undertaken for the state or legal representative of Mrs. Bradley,
who was legally bound to pay the expenses of her funeral, it
would have been a different question; but she unfortunately un-
dertook for one who was not responsible, and who was so far from
being privy to the contract, or acknowledging himself a debtor,
refused payment and denied the authority of the defendant to ren-
der him responsible.

I am of opinion, therefore, that the motion must be refused.

Norr, JouxsoN, RicHarpsoN and Corcock, JJ.. concurred.

Mr. Justice GaNrr dissented.
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C. Promises WITHIN THE STATUTE.

a. When the party for whom the promise is made can be held
liable **

30. BUCKMYR v. DARNALL, 2 Ld. Raymond 1085, 5 Mod. 248, Salk.
27, 3 Salk. 15, Holt 606.

Court of Queen’s Bench, Mich. Term, 1704.

One having a remedy against the principal cannot have an
action against the assurcr, save upon a memorandum or note in
writing.

AN acTION upon the case wherein the plaintiff declared that
the defendant, in consideration the plaintiff, at his request locaret
et deliberaxgt cuidam Josepho English a gelding of the plaintiff’s
ad equitandum et 1tmcmndum—-usque ad Reading 11 comifgtu
Berks, assumpsit et promisit the plaintiff, quod the said Joseph
and Charles the said gelding to the plaintiff redgliberarent, etc.
Upon non assumpsit pleaded, this cause came to trial before HoLr,
Chief Justice, at Westminster Hall; and the counsel for the de-
fendant insisting that the plaintiff ought to produce a note_in
writing of this promise, within the statute of frauds, 29 Car. 2,
c. 3, § 4; and the Chief Justice doubting of it, a case was made
of it and ordered to be moved in court, to have the opinion of
the other judges. And now it was argued this term by Sergeant
Darnall for the defendant and by Mr. Raymond for the plaintiff.
And it was insisted for the defendant that this case was within
the statute of frauds, 29 Car. 2, c. 3, § 4, for it was a promise to
answer for the default and miscarriage of the person the horse
was lent to. The very letting out and delivery of ghe horse to
English implies a contract by English to re-deliver him, and he
is bound by law so to do, and consequently the defendant is to
answer for the default of another. In a case, 2 Will. & Mar,,
vour Lordship settled this rule, that where an action will lie
against the party himself, there an undertaking by J. S. is within
the statute ; and where no action will lie against the party himself,
there it is otherwise. And therefore I agree this case, that if a man
should say to another, “Do vou build a house for J. S. and I will
pay you:” that case is not within the statute, because there J. S.

¥ Cases included under this heading are placed here to make the
contrast between them and cases included under the last preceding heading
more immediate and striking. What might appear a more natural arrange-
ment is sacriticed for this purpose.
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that if any trust were given to English, then the case would be
within the statute. But he and the Chief Justice and GouLp held,
that here was. no credit' given to English, and the Chief Justice
agreed with him, that if there had, this promise would have been
but an additiona! security; and within the statute. And the Chief
Justice said, that if a man should say, “Let ]. S. ride your horse_
to Reading, and I will pay you the hire,” that is not within the
statute, no more than if ¥ Tramrstould say, “Deliver cloth to J. S.,

and I will pay vou.” Hemailee of an horse for
hire is not bound to re—-_(felinvg’__@waﬂ—wﬁr‘bﬂ( if hie be
‘robbed of him without frau W so it
was ruled in the case of Coggs v. Bernard, 2 Stra. 916.

The last day of the term the Chief Justice delivered the opin-
ion of the Court. He said that the question had been proposed at
a meeting of judges, and that there had been a great variety of
opinions hetween them, because the horse was lent wholly upon
the credit of the defendant ; but that the judges of this court were
all of opinion that the case was within the statute. The objection
that was made was, that if English did not re-deliver the horse,
he was not chargeable in ah action upon the pramise, but in trover
or detinue, which are MWWatter
subsequent to the agreement. DBut I answered that English may
be charged on the bailment in detinue on the original delivery,
and a detinue is the adequate remmedy, and upon the delivery Eng-
lish is liable in detinue, and CMM‘& the de-
fendant is cottareral, and is within the reason and the very words
of the statute; and is as much so as if, where a man was indebted,

J. S, in considerationrthét the would forbear the man,
should promise to pay him_the debt, such a promise is void unless

it be in writing. Suppose a man comes with another to a shop to
buy, and the shopkeeper should say, “I will not sell him the goods
unless vou will undertake he shall pay me for them,” such a prom-
ise is within the statute ; otherwise, if a man had been the person
to pay for the goods originally. _So here detinue lies against Eng-
lish the principal; and the plaintiff having this remedy against
Fnglish the principal, cannot have an action against the defendant
the undertaker, unless there had been a note in writing.

~
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31. HOOKER, et al, respondents, v. RUSSELL, appellant, 67 \Vis. 257,
30 N.W. 338
Supreme Court, Wisconsin, 1886.

The principal being presumptizely liable, the assurcr's promise
is void unless in writing.

Appeal from the County Court of Fond du Lac County.
Sutherland & Sutherland, for appellant.

Eli Hooker and C. E. Hooker, for respondents.

The facts will sufficiently appear from the opinion.

OrtoN, J. In 1883 the village board of the village of Bran-

don, in Fond du Iar—county, determined that no license for the

p— ]

sale of 'ntox1catmg liquors in said village should be granted dur-
ing the ensuing \ vear, and passed an ordinance prohibiting such
sale and provndmw for the punishment of those who should violate
the same. Certain persons continued to sell intoxicating liquors
in said village notwithstanding, and in violation of said ordinance,
and in July, mlxil—;gjéab_&gd by resolution, employed the
said plamtmto act as the attorneys of the viflage
in the prosecution of such offenders. The respondents, as such
attorneys of the village, commenccd several pro»ecuttons under
such employment and rendered therein Ic lega services, amounting
in value to $173.66, up to and including September 7, 1883, when
on that day™ai injunction was served upon said village, at the
suit of one David Whitton, a taxpayer of said village, restraining
the village board from appropriating or paying out of the treas-
ury any money for the payment of attorneys’ fees in the prosecu-
tion of criminal actions theretofo‘i'E'Uf'fﬁ'e'r—C'lftemr‘fﬁe vio-
lation of the excise laws of TWe—state,and from appropriating or
payving any money for expenses incurred in such prosecutions.
Netwithstanding said injunction, the respondents continued to
render legal services for said village in such prosecutions up to
and including the 26th day of January, 1884, the value of which
then was the sum of $0657.34, including the above amount of
$173.66. The bill for these services was presented to and filed
with the village board as a claim against the village, and the
res‘pondents brought suit against the village therefor, which suit
is still pending.

The seventh finding of fact, which must be received as a
verity in the case as neither party has excepted thereto, is as
follows: * “That on or about the 8th day of September, 1883,
and subsequent to the service of such injunctional order upon said



108 HOOKER V. RUSSELL » [Chap. I

village, the defendant, George A. Russell, requested the plaintiff
to continue said prosecutions notwithstanding said injunction, and
promised and agreed to pay them for their past and future ser-
vices therein in case of their inability to collect their claim there-
for from said village.” It was on this promise that this suit was
brought against the appellant, and on which the respondents re-
covered in the county court. There can be no question but that
this special promise of the appellant, not in writing, to answer
for the debt of the village of Brandon, is void by the statute of
frauds (R. S. sec. 2307, subd. 2). The services of the respondents
were rendered for the village, and under a contract with the vil-
lage. They have presented their claim to, as being against, the
village, and have sued the village as being liable therefor. “So
long as the original debt remains payable by the debtor to his
creditor, any arrangement whatever by which another party prom-
ises to pay that debt is within the very letter of the statute, no
matter from what source the consideration of the latter promise
is derived.” Emerick v. Sanders, 1 Wis. 77; Cotterill v. Stevens,
10 Wis. 422; Cook v. Barrett, 15 Wis. 596.

Against the operation of the statute upon this promise it is
claimed (1) that it has been judicially determined, in the injunc-
tion suit against the village, that the village is not liable for such
services. It is sufficiently answered that neither of these parties
was a party to that suit, and theretore not bound by the judgment
therein. But, again, it was a suit in equity, and there might have
been other reasons for thenjunction than that the village was
not legally liable on the contract to pay their attorneys for their
services in the prosecutions. (2) It is claimed that for the future
services of the respondents the credit was given to the appellant.
All the services were performed under one contract with the vil-
lage. It is so alleged in the complaint, and the respondents not
only so testify, but they have preferred their claim against the
village, and brought suit against the village for it. The village
has never been released from any part of it. (3) It is claimed
that the appellant originally promised to pay for such future serv-
ices on a new consideration of benefit or advantage to himself as
a citizen and officer of the village, having an interest in enforcing
the laws against the sale of intoxicating liquors. His zeal in the
cause of temperance, and his interest in enforcing the laws in
common with all other citizens, would scarcely be a good or val-
uable consideration for a promise to pay. But the above finding
is sufficient to show that the same promise embraced the payment
for the past and future services alike.
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We shall not decide in this case whether the village of Bran-
don is liable to the respondents on its contract, although the county
court found; as a conclusion of law, that the village was not liable
and had no authority to make the contract. The village is not a
party to this suit, and has not denied its liability in this suit. The
village is presumptively liable, for it has the capacity to contract.
It will be in time to decide the question of the liability of the
village on this particular contract when the action of the respond-
enis against the village to enforce it is on trial,

Are the respondents boupd. L the finding g this.case that-
the village is nog_liable? It can only be determined whether the
respondents are able to collect their claim against the village,
when their suit for that purpose, now pending, shall be tried. In
any vuﬁ/hat can be properly taken of this promise, it is a col-
lateral one and void.

By the Court—The judgment of the county court is reversed,
and the cause remanded for a new trial.

32, KEATE v. TEMPLE, 1 Bos. & Pul. 158
Court of Common Pleas, Mich. Term, 1797.

In determining whether a given_promise is original or gol-
lateral the t will take MMW@M%-
sions used, but the particular_situation of the poxtiee—aud the

amount mz'olz'cd tn_the undertaking.

Assumpsit for goods sold and delivered, work and labour,
and common money counts.

Plea, Non assumpsit.

This cause was tried before LAwRENCE, J. at Winchester
summer assizes 1797, when the principal facts in evidence were
as follows:

The Plaintiff was a tailor and slopseller at Portsmouth, and
the Defendant the first lieutenant of his Majesty’s ship the Boyne.
When that ship came into port, the Defendant applied to a third
person to recommend a slopseller, who might supply the crew
with new cloaths, saying, “He will run no risk; I will see him
paid.” The Plaintiff being accordingly recommended, the De-
fendant called upon him, and used these words, “I will see you
paid at the pay table ; are you satisfied?” The Plaintiff answered,
“Perfectly so.” The cloaths were delivered on the quarter deck
of the Boyne: slops are usually sold on the main deck: the De-
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fendant produced samples to ascertain whether his directions had
heen followed : some of the men said, that they were not in want
of any cloaths, but were told by the Defendant, that if they did
not take them, he would punish them; and others who stated that
they were only in want of part of a suit, were obliged to take a
whole one, with anchor buttons to thé jacket, such as are usually
worn by petty officers only. The cloathing of the crew in gen-
eral was light, and adapted to the climate of the West Indies,
where the ship had been last stationed. Soon after the delivery,
the Boyne was burnt, and the crew dispersed into different ships.
On that occasion, the Plaintiff having expressed some apprehen-
sions for himself, was told by the Defendant “Captain Grey, (the
Captain of the Boyne) and I will see you paid; you need not
make vourself uneasy.” After this the commissioner came on
board the Commerce de Marseilles in order to pay the crew of
the Boyne: at which time the Defendant stood at the pay table,
and having taken some money out of the hat of the first man who
was paid, gave it to the Plaintiff ; the next man refused to part
with his pay, and was immediately put in irons. The Defendant
then asked the commissioner to stop the pay of the crew, who
answered that it could not be done.

The learned Judge in his direction to the jury said, that if
they were satisfied on the evidence, that the goods in question
were advanced on the credit of the Defendant as immiediately re-
sponsible, the Plaintiff was entitled to a verdict; but if they be-
lieved, that at the time when the goods were furnished, the Plain-
tiff relied on being able, through the assistance of the Defendant,
to get his money from the crew, thev ought to find for the De-
fendant.

Verdict for the Plaintiff 5761 7s. 8d.

A rule nisi for a new trial having been obtained on a for-
mer day, by Shepherd, Serjt. on the ground of the Defendant’s un-
dertaking being within the statute of fraud

LeBlane and Marshall, Serjts. now shewed cause.

Shepherd, Serjt. in support of the rule, was stopped by the

Court.

Fyre, Cii.J. There is one consideration, independent of ev-
ervthing else, which weighs so strongly with me, that 1 sheuld
wish this evidence to be once more submitted to a jury. The sum
recovered is 3760/, 75./8d. and this against a lieutenant in the navy:
a sum so large, that it goes a great way towards satisfving my
mind. that it never could have been in the contemplation of the
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Defendant to make himself liable, or of the slopseller to furnish
the goods on his credit, to so large an amount. 1 can hardly
think that had the Boyne not been burnt, and the Plaintiff been
asked whether he would have the lieutenant or the crew for his
paymaster, but that he would have given the preference to the
latter. The circumstances of this case create some prejudice
against the Defendant, but which I think capable of explanation.
There is some appearance of harshness in making the men pur-
chase these cloaths against their inclination. But it was in evi-
dence, that though they were pretty well cloathed, vet their
cloaths were adapted to a warm climate rather than to the service
in which they were to be engaged. It was, therefore, the bounden
duty of the officer to take some course to oblige the crew to pur-
chase proper necessaries. We all know, that a sailor is so singular
a creature, so careless of himself, that he cannot, though his life
depend upon it, be prevailed upon, without force, even to bring up
his hammock upon deck to be aired. We know, that he will risk
any danger in order to employ his money in a way that he likes,
rather than lay it out in that provident method which his situation
may require. The whole of the imputation then on the Defendant
and Captain Grey amounts to this, that when the men were to be
clothed, they wished them to be somewhat well dressed. I do not
know but that this circumstance may have had some influence
with the jury. But I do not feel the force of it when opposed to
the weight of the evidence on the other side, so as to make the
officer ‘liable for so large a sum. From the nature of the case,
it is apparent, that the men were to pay in the first instance; the
Defendant’s words were “I will see you paid at the pay table;
are you satisfied 7"’ and the answer then was, “Perfectly so.” The
meaning of which was, that however unwilling the men might-he
to pay themselves, the officer at they should
pay. The question is, Whether the slopman did not in fact rely
on the power of the officer over the fund out of which the men’s
wages were to be paid, and did not prefer giving credit to that -
fund, rather than to the lieutenant, who, if we are to judge of .
him by others in the same situation, was not likely to be able to -
raise so large a sum? Considering the whole bearing of the evi- .
dence, and that the learned Judge who tried the cause has not ex-
pressed himself satisfied with the verdxct I think this a proper
case to be sent to a new trial.

HearH, J. I am of the same opinion.

RookE, J. T am of the same opinion.

Rule absol_ilte on payment of costs.
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b. To answer for the debt of another.

33 MANLEY, Adm’strix, v. GEAGAN, 105 Mass. 445.
Supreme Judicial Court, Massachusetts, 18;o0.

A promise to pay for work alrcady done for a third person
without previous contract with or emploxyment by the promisor is
a promise within the statute of frauds.

CoxTrAaCT by the administratrix of Edwin Manlev upon an
oral promise to pay the following order:

“FarL River, October 9, 1898.
“Nicholas T. Geagan.
“Sir: Please to pay Edwin Manley thirteen hundred and fifty-four
dollars for work on your house, corner of Bedford and Twelfth streets,
and charge the same to account of H. B. BorbeEN & Co.”

The answer denied all the plaintiff's allegations, and pleaded
want of consideration, and the statute of frauds.

The trial was in the superior court, without a jury, before
Prrman, J., who made the following report of the case for the
determination of this court:

“The plaintiff proved that her intestate, in whose favor the
order was drawn, did work as a stone mason on a block of build-
ings helonging to the defendant, and which he was then erecting,
prior to the time of drawing this order. It appeared that the
whole centract was taken by H. B. Borden & Co., who employed
the plaintifi's intestate to do the mason work, and that there was
no contract between the plaintiff’'s intestate and the defendant, and
no employvment by the defendant; that after the work was done
the defendant sent word to the plaintiff's intestate to get an order
from Borden & Co. on him, adding, ‘I am going to pay all off qn
the 10th, and am not going to trust Borden & Co. to pay it; I
am going to see the help all paid; and that this was communi-
cated to the intestate; that the next day he procured the order in
suit and presented it to the defendant; that the defendant took
it, read it. said it was all right, and that_he wonld accept it, and
pay it on Monday ; that on Monday he could not be found, was
gone out of town for a week, and has since refused’to_pay it. The
defendant who was called as a witness by the plaintift, testjfied
that he owed H. B. Borden & Co. nothing at the time when this
order was presented: and I find as a fact that it is not proved
that he actually did owe them anything. The defendant offered
no evidence. :

“Upon the above, the court ruled that the promise of the de-
fendant, being an oral promise to pay the debt of another, and

Y
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being also without any consideration, no action could be ‘main-
tained on it, and théreupon found for the defendant. If this rul-
ing is wrong, a new trial is to be had; othervnse judgment on
the verdict.”

J. C. Blaisdell, for the plaintiff.

J. M. Morton, Jr., for the defendant.

Gray, J. The promise of the _defendant was to pay for work
already done by the intestate for Borden and Company, without
any previous contract with or employment by the defendant. The
defendant owed Borden & Company notling, and received no
consideration either from Borden & Company or from the intes-
tate for his promise. The intestate neither did any work nor paid
any money upon the faith of this promise nor gavg up any right
or security against Borden & Cempany. Their osiginal liability
to him was not altered or affected by the defendant’s promise,
This promise was therefore clear.ly a promise to answer for the
debt of another, and, not being in writing, was within the statute
of frauds. Gen. Sts. c. 105, § 1, cl. 2. Stone v. Symmes, 18
Pick. 467; Curtis v. Browm, 5 Cush. 483; Furbish v. Goodnozw,
08 Mass. 206 ; Browne on St. of Frauds, §§ 172-174. -

Judgment on the verdict for the defendant.’

34 MEAD, MASON & CO. v. WATSON, 57 Vt. 426.
Supreme Court, Vermont, 188s.

Guaranty of a future liability—a debt to be incurred—is
within the statute precisely as it would be if the lability existed
when the promise was made.

Assumpsit. Heard on a referee's report, December Term,
1884, Tarr, J., presiding. Judgment for the plaintiffs. The
referee found, that the plaintiffs were dealers in doors, windows,
and materials for house furnishing; that the defendant, who was
known to be responsible, introduced Cameron to the plaintiffs;
that the house, for which the articles were purchased, was situated
on the defendant’s land: that the understanding was, that when
the house was completed, it was to be deeded to Cameron’s wife;
that Cameron abandoned the house before it was completed, and
it was finished by the defendant, who retained the title; that the
defendant’s contract with the plaintiffs was by parol. The other
facts are sufficiently stated in the opinion.

S. M. Pingree, for the plaintiffs.

T. O. Seawver, for the defendant.
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The opinion of the court was delivered by

Powers, J. The referee says the plaintiffs understood “that
whatever Cameron ordered for said house of the plaintiffs the
defendant would guarantee the payment of,” and the plaintiffs
“would not have sold said articles to Cameron except for this un-
derstanding, that the payment was guaranteed by the defendant.”
Later on he says, “Those articles were all charged to Cameron on
plaintiffs’ books; and plaintiffs understood that they were to col-
lect the same of said Cameron, if possible, and that the defendant
was only liable to pay the same in case the plaintiffs were unable
to make collections of Cameron.”

The contract of the defendant therefore was collateral to the
contract of Cameron.

It is true that no debt existed against Cameron when the de-
fendant’s promise was made. But the defendant only promised
to be responsible for a future debt. His promise could only at-
tach to the principal obligation of Cameron, when that obligation
came into force. The defendant did not promise to pay primar-
ily, but only in case the plaintiff failed to collect of Cameron.

If the future primary liability of a principal is contemplated
as the basis of the promise of a guarantor, such promise is within
the Statute of Frauds, precisely as it would be if the liability ex-
isted when the promise was made. Brandt, Sur., § 61; Browne,
St. Fr., § 162; Matson v. Wharam, 2 Term, 8o.

Judgment reversed, and judgment on the report for defend-
ant.

c¢. To answer for the default of another.

35. UNITED STATES, to use of ANNISTON PIPE & FOUNDRY
CO., v. NATIONAL SURETY CO., 34 C. C. A. 526, 92 Fed. 549.

Circuit Court of Appeals, Eighth Circuit, 1899.

Bond of contractor for public work performs double function:
(1) To secure faithful performance of contract; (2) To protect
third persons from whom contractor may obtain labor or materials
in the prosecution of the work.

In error to the Circuit Court of the United States for the
Eastern District of Missouri.

This suit was brought by the Anniston Pipe & Foundry Com-
pany, the plaintiff in error, in the name of the United States,
against the National Surety Company, the defendant in error,
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on a bond executed by the defendant on July 15, 1895, as surety

for T. J. Prosser, the bond having been executed pursuant to the

provisions of an act of congress approved August 13, 1894 (28

Stat. 278, c. 280), which is as follows: ,

“An Act for the protection of persons furnishing materials and labor for
the construction of public works.

“Be it enacted,” etc., “that hereafter any person or persons entering
into a formal contract with the United States for the construction of any
public building, or the prosecution and completion of any public work or
for repairs upon any public building or public work, shall be required
before commencing such work to execute the usual penal bond, with good
and sufficient sureties, with the additional obligations that such contractor
or contractors shall promptly make payments to all persons supplying him
or them labor and materials in the prosecution of the work provided for in
such contract; and any person or persons making application therefor, and
furnishing affidavit to the department under the direction of which said
work is being, or has been prosecuted, that labor or materials for the pros-
ecution of such work has been supplied by him or them, and payment for
which has not been made, shall be furnished with a certified copy of said
contract and bond, upon which said person or persons supplying such labor
and materials shall have a right of action and shall be authorized to bring
suit in the name of the United States for his or their use and benefit
against said contractor and sureties and to prosecute the same to final
judgment and execution; provided, that such action and its prosecution
shall involve the United States in no expense.”

T. J. Prosser, the principal in the bond, had entered into a
contract with Charles B. Thompson, assistant quartermaster of
the United States army, who acted for and in behalf of the United
States of America, for the construction of a boiler and pump
house, pumping machinery, and connections, water mains, steel
trestle, and water tank, etc., for the water-supply system for the
new military post near Little Rock, Ark.; and the bond contained
a condition, in substance, that if said Prosser, his heirs, executors,
and administrators, should in all respects duly and fully observe
and perform all and singular the covenants, conditions, and agree-
ments in and by said contract agreed to be observed and performed
by said Prosser, according to the true intent and meaning of said
contract, as well during any period of extension of said contract
as during the original term, and should make full payments to
all persons supplving him labor or materials in the prosecution
of the work provided for in said contract, then the obligation
should become void, but otherwise remain in full force and virtue.
The plaintiff company sued to recover of the defendant, as surety
in said bond, the sum of $842.98, with interest and costs, being
the value of certain water pipe which it had supplied to Prosser,
subsequent to the execution of the aforesaid bond and contract,
to enable him to execute his agreement with the government, and
which pipe so supplied he had actually used for that purpose,
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but had not paid for. For a defense to the action the defendant
pleaded, and the trial court so found, that subsequent to the exe- -
cution of the aforesaid bond, and the contract which it was given
to secure, the government had entered into a further agreement
with Prosser, modifying the terms of the original contract, or,
more accurately, the specifications thereto attached, in such a
manner that Prosser was required to lay only 1,866 linear feet of
six-inch water pipe in place of 3,850 feet, as specified in the origi-
nal contract, and that this change in the terms of the original
contract, or rather in the plans for its execution, was made without
the knowledge or consent of the surety company. In view of the
change in the plans for the execution of the contract which less-
ened the amount of water pipe necessary to be supplied and used, -
the trial court ruled that the plaintiff could not recover. It ac-
cordingly rendered a judgment in favor of the defendant, to re-
verse which the record has been removed to this court by a writ
of error.

Truman A. Post, for plaintiff in error.

J. E. McKcighan (Shepard Barclay, M. F. Watts, and G. A.
Vandeveer, on the brief), for defendant in error.

Before CaLpWELL, SANBORN, and THAYER, Circuit Judges.

TuavEr, C.]., after stating the case as above, delivered the
opinion of the court.

It is a familiar rule that the contract of a surety must be
strictly construed, and that it cannot be enlarged by construction,
and that when a bond, with sureties, has been given to secure
the performance of a contract, and the principal in the bond and
the person for whose benefit it was given make a material change
in the contract without the consent of the surety, the latter is
thereby discharged. For present purposes, it may be conceded
that the finding of the lower court in the case at bar discloses
such a modification of the original contract between Prosser and
the United States as would fall within the rule last stated, and
release the defendant company from its liability, if the United
States was suing for its own benefit for a breach of some provision
of the contract, the due performance of which the bond was in-
tended to secure. Such, however, is not the case. The suit is
not brought by the United States to recover any damage which
it has sustained; neither is it brought to enforce any provision
of the contract which was entered into between the United States
and the principal in the bond. On the contrary, the action is
one to enforce a stipulation found in the bond, and only in the
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bond, which was intended solely for the protection of laborers
and material men who might furnish labor and materials while
the contract was being executed by Prosser. The United States
is merely a nominal plaintiff, and as such, under the provisions of
the act of congress, it cannot be held liable even for costs. The
real plaintiff is the corporation for whose use the suit was brought,
and it sues to enforce an obligation which congress required to be
inserted in the bond for its protection and for the protection of
others who might furnish labor or materials while the work was
in progress.

The real question to be considered, therefore, is whether the
act of congress under which the bond in suit was taken constituted
the United States the agent or representative of the persons who
supplied labor and materials after the contract and bond were
executed, in such a sense that its action in consenting to a modifi-
cation of the contract with Prosser must be imputed to the labor-
ers and material men, and held to deprive them, as well as the
government, of all recourse against the surety.

The act of congress of August 13, 1894, does not authorize
the United States to bring suits of its own motion against the
obligors in such bonds as are therein provided for, to recover what
is due to laborers and material men. It is not empowered to act
in their behalf in that respect, but such actions can only be brought
at the instance of persons who furnish labor and materials, who
are authorized, without previous leave being obtained from any
executive department, to. sue in the name of the United States,
and control the litigation precisely as they might control it if
the suits were brought in their own name. It is also noticeable
that in its title the act professes to be one for the benefit “of
persons furnishing materials and labor,” and that in the body of
the act the form of the condition to be inserted in the bond for
the benefit of the United States is not in terms prescribed, the only
provision in that regard being that the bond shall be “the usual
penal bond ;” meaning, evidently, such an obligation for the gov-
ernment’s own protection as it had long been in the habit of exact-
ing from those with whom contracts were made for the doing of
public work. On the other hand, the condition for the benefit of
persons who might furnish materials or labor is carefully pre-
scribed. Obviously, therefore, congress intended to afford full
protection to all persons who supplied materials or labor in the
construction of public buildings or other public works, inasmuch
as such persons could claim no lien thereon, whatever the local
law might be, for the labor and materials so supplied. There
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was no occasion for legislation on the subject to which the act
relates, except for the protection of those who might furnish
materials or labor to persons having contracts with the govern-
ment. The bond which is provided for by the act was intended
to perform a double function,—in the first place, to secure to the
government, as before, the faithful performance of all obligations
which a contractor might assume towards it; and, in the second
place, to protect third persons from whom the contractor obtained
materials or labor. Viewed in its latter aspect, the bond, by
virtue of the operation of the statute, contains an agreement be-
tween the obligors therein and such third parties that they shall
be paid for whatever labor or materials they may supply to enable
the principal in the bond to execute his contract with the United
States. The two agreements which the bond contains, the one
for the benefit of the government, and the one for the benefit of
third persons, are as distinct as if they were contained in separate
instruments, the government’s name being used as obligee in the
latter agreement merely as a matter of convenience.

In view of these considerations, we are of the opinion that the
sureties in a bond, executed under the act now in question, cannot
claim exemption from liability to persons who have supplied labor
or materials to their principal to enable him to execute his con-
tract with the United States, simply because the government and
the contractor, without the surety’s knowledge, have made some
changes in the contract, subsequent to the executlon of the bond
given to secure its performance, which do not alter the general
character of the work contemplated by the contract or the general
character of the materials which are necessary for its execution.
When the government has executed the contract and taken and
approved the bond, it ceases to be the agent of third parties whom
the contractor employs in the execution of the work or from whom
he obtains materials, and the rights of such persons under the
bond are unaffected by subsequent transactions between the gov-
ernment and the contractor. If such were not the case, it would
be possible for the contractor and some officer of the United States,
by making some change in the contract or specifications, to deprive
laborers and material men of all recourse against the sureties
in the bond after they had supplied materials and labor of great
value in reliance upon its provisions. It is not probable that
such a result was contemplated by the lawmaker. On the con-
trary, the act bears every evidence that it was intended to provide
a security for laborers and material men on which they could rely
confidently for protection, unless they saw fit, by theit own deal-
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ings with the contractor, to relinquish the benefit of the security.
We are confirmed in these views by the following authorities:
Deawey v. State, 91 Ind. 173; Conn. v. State, 125 Ind. 514, 25 N.
E. 443; Doll v. Crume, 41 Neb. 655, 50 N. W. 808 Kaufmann v.
Ccoper, 46 Neb. 644, 65 N. W. 796; Steffes v. Lemke, 40 Minn.
27, 41 N. W. 302. The first two of these cases are very much
in point. Bonds were given to the state of Indiana as obligee for
the doing of public work, in pursuance of a statute of that state,
which bonds contained conditions requiring—First, the faithful
performance and execution of the work undertaken by the con-
tractor; and, second, the prompt payment by the contractor of
all debts incurred by him in the prosecution of the work for labor
and materials supplied by third parties. It was held, in sub-
stance, that for any breach of the second condition of the bond by
the contractor the right of action was in the laborer or the mate-
rial man, and that such right of action could not be defeated or
prejudiced by any act done by the obligee in the bond after the
bond had been taken and approved. It was accordingly ruled
that changes made in the contract by the parties thereto, to-wit,
the contractor and the public authorities, after the bonds had been
executed and accepted, would not deprive material men of their
right to recover against the sureties in the bond. It results from
what has been said that the judgment of the circuit court was
erroneous upon the facts found by that court, and should be
reversed. It is so ordered, and that the case be remanded for a
new trial.

36. GRIFFITH, et al. v. RUNDLE, et al.,, 23 Wash. 453, 63 Pac. 199,
55 L. R. A. 381.

Supreme Court, Washington, 1900.
Penalty in statutory bond as limit of liability thereon.

Appeal by defendants from a judgment of the Superior Court
for Spokane county in favor of plaintiffs in an action brought
to hold sureties on a contractor’s bond liable for unpaid labor
and materials which went into the construction of the building.

Affirmed.

The facts are stated in the opinion.

- Messrs. Henley, Kellam, & Lindsley and A. G. Avery, for
appellants.

Messrs. Lewts & Lewis, for respondents.

REeavis, J., delivered the opinion of the court:
In Ju]y, 1897, defendant Rundle entered into a contract with
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the United States for the construction of certain buildings at the
anny post near Spokane. At the time the contract was executed,
a bond was duly executed in accordance with the provisions of the
act of Congress approved August 13, 1894 (28 Stat. at L. p. 278,
chap. 280). The law is entitled “An Act for the Protection of
Persons Furnishing Materials and Labor for the Construction of
Public Works.” Its provisions are substantially that any person
entering into a formal contract with the United States for the
construction of any public building shall be required, before com-
mencing, to execute the usual penal bond with good and sufficient
sureties, with the additional obligations that the contractor shall
promptly make payments to all persons supplying him labor and
materials in the prosecution of the work provided for in the con-
tract; that any persons performing labor or furnishing materials
for such work shall be furnished on application with a certified
copy of the contract and bond upon which the person supplying
labor and materials shall have a right of action, and be authorized
to bring suit in the name of the United States against the con-
tractor and sureties, provided that such action shall involve the
United States in no expense. The defendants Henlev and Snod-
grass were sureties upon the bond, the penal sum of which was
$10,000. While the contractor, Rundle, was engaged in the con-
struction of the buildings under his contract, materials were fur-
nished by plaintiffs to the contractor, and used by him in the work
of construction. Subsequently, and while the buildings were but
partially completed, the United States, in the exercise of the right
reserved in the contract, took the work out of the hands of Rundle,
and at the same time notified the sureties, Henley and Snodgrass,
of its action. Thereupon the sureties took up the work of con-
struction, and completed the buildings according to Rundle’s con-
tract, and the United States accepted their work as full perform-
ance of the contract. For defense to the action, after some denials,
the sureties set up the fact that Rundle did not complete the con-
tract, but the sureties, under its terms, made full performance,
which was duly accepted by the United States, and that in their
completion of the contract they were necessarily compelled to
expend sums in excess of $10,000, the amount of the penalty
in the bond. V

1. 'The several assignments of error made by the appellants
may be grouped together, and stated as the refusal of the superior
court to admit testimony under the affirmative defense set forth
in the answer. The court excluded any evidence with reference
to the United States having demanded of the sureties the per-
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formance of the contract or the payment of damages. It is main-
tained by counsel for appellants that the limit of the liability of
the sureties was the penalty stated in the bond, $10,000; that, if
the sureties had not undertaken the performance of the contract
of their principal, the entire damages to both the government
and the respondents and all of the other claimants for labor and
materials would have been liquidated by the payment of $10,000;
that the fact that the surcties necessarily expended more than that
sum in the completion of the contract, and over the contract price,
relieves them from further liability. It is also maintained that,
if the contract had not been completed, the government is a pre-
ferred creditor, and its claim would exhaust the penalty, and there
would be no funds left for the satisfaction of plaintiffs and other
claimants of like character; and counsel maintain that it is neces-
sary to determine the question of priority of rights as between
the government and these claimants. In a case involving these
facts,—United States use of Fidelity Nat. Bank v. Rundle,—in
the United States circuit court, judgment was entered in con-
formity with the contention of counsel here. But the cause was
afterwards reversed by the United States circuit court of appeals
(40 C. C. A. 450, 100 Fed. 400), and the appellate court observed:
“The undisputed facts of the present case are such that it is not
necessary to consider the question presented in the court below,
and argued here, whether if the United States had any cause of
action upon the bond in snit, its claim should be preferred to that
of the laborers and material men; for as has already been observed,
the United States received full performance of the contract, and
therefore has no cause of complaint.” In the case of United States
use of Anniston Pipe & Foundry Co. v. Nationa! Surety Co., 34
C. C. A. 526, 92 Fed. 549, such a bond was under consideration
by the court, and it was there adjudged that the bond was intended
to perform a double function: First, to secure the faithful per-
formance of the contract to the government ; and, second, to pro-
tect third persons from whom the contractor might obtain labor
or materials in the prosecution of the work. In its second aspect,
the bond , by virtue of the statute, contains a separate and distinct
agreement between the obligors and such third persons as to which
the agency of the government ceases when the bond is given and
approved, and subsequent changes in the contract, agreed upon
between the government and the contractor, though without the
knowledge or consent of the surety, will not release the surety
from liability to persons who supply labor or materials thereunder.
The court observed of the statute under which the bond is exe-
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cuted : “It is also noticeable that in its title the act professes to be
one for the benefit ‘of persons furnishing materials and labor,’
and that in the body of the act the form of the condition to be
inserted in the bond for the benefit of the United States is not in
terms prescribed, the only provision in that regard being that the
bond shall be ‘the usual penal bond ;' meaning, evidently, such an
obligation for the government’s own protection as it had long
been in the habit of exacting from those with whom contracts were
made for the doing of public work. On the other hand, the con-
dition for the benefit of persons who might furnish materials or
labor is carefully prescribed. Obviously, therefore, Congress in-
tended to afford full protection to all persons who supplied mate-
rials or labor in the construction of public buildings or other
public works, inasmuch as such persons could claim no lien thereon,
whatever the local law might be, for the labor and materials so
supplied. There was no occasion for legislation on the subject to
which the act relates, except for the protection of those who might
furnish materials or labor to persons having contracts with the
government. * * * Viewed in its latter aspect, the bond, by virtue
of the operation of the statute, contains an agreement between the
obligors therein and such third parties that they shall be paid
for whatever labor or materials they may supply to enable the
principal in the bond to execute his contract with the United
States. The two agreements which the bond contains—the one
for the benefit of the government, and the one for the benefit of
third persons—are as distinct as if they were contained in sepa-
rate instruments, the government’s name being used as obligee in
the latter agreement merely as a matter of convenience.” In the
case of Dewey v. State ex rel. McCollum, 91 Ind. 173, it was sub-
stantially held that for any breach of the second condition of such
a bond by the contractor the right of action was in the laborer
or the material man, and that such right of action could not be
defeated or abridged by any act done by the obligee in the bond
after the bond had been taken and approved; and it was ruled
that changes made in the contract by the parties thereto—that is,
the contractor and the public authorities—after the bonds had been
accepted would not deprive material men of their rights to recover
against sureties in the bond. To the same effect is Conn v.
State ex rel. Stutsman, 125 Ind. 514, 25 N. E. 443, and the same
principle is affirmed in Doll v. Crume, 41 Neb. 655, 50 N. W. 806;
Kaufmann v. Cooper, 46 Neb. 644, 65 N. W. 796; Steffes v.
Lemke, 40 Minn. 27, 41 N. W. 302. The practical effect of the
statute, and others of similar character in a number of the states,
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seems to be to confer a special lien in favor of such persons who
furnish labor and material, and to substitute the bond in place
of the public building as a thing upon which the lien is to be
charged. Such liens evidently appear, from an inspection of the
current legislation, to be favored, and the courts have usually
adopted a liberal rule of construction in their enforcement.

2. It is pertinent to suggest that in the performance of the
unfinished contract by the sureties, if they had expended less than
the amount to be paid by the government on the completion of the
contract, the excess or profit would have belonged to them, and,
if they undertook the completion of the contract and sustained a
loss, it would seern that it should fall upon them. As sureties
under the terms of the contract, they might elect to complete it
upon default of their principal, but such completion was not the
full performance of the contract by the principal himself. It sat-
isfied the sureties’ contract with the government, but, as observed
by the circuit court of appeals in United States use of Fidelity
Nat. Bank v. Rundle, 40 C. C. A. 450, 100 Fed. 400, the United
States is not a claimant here, and the question of priority of claims
to the amount due from the sureties under the terms of the bond
is not involved in this case.

The judgment of the Superior Court must be affirmed.

DunBagr, Ch. J., and FurLrLerTON and ANDERs, JJ., concur.

d. To answer for the miscarriage of another.

37. KIRKHAM v. MARTER, 2 Barn. & Ald. 613.
Court of King’s Bench, Easter Term, 1819.

“Miscarriage,” as used in the statute of frauds, comprehends
that species of wrongful act for the consequences of which the
lawo would make the party civilly responsible.

This was an action on an oral promise. The plaintiff declared
that one T. E. Marter, before the making of the promise of
defendant, had without the leave or license of the plaintiff, wrong-
fully ridden a horse of the plaintiff’s, in consequence whereof the
horse died ; that the plaintiff had threatened to commence an action
against said T. E. Marter for the recovery of such damages as
plaintiff had sustained by reason of the premises; and thereupon,
in consideration of the premises, and that the plaintiff, at the re-
quest of the defendant, would not bring any action against the
said T. E. Marter for the cause aforesaid, and that the plaintiff
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would be content to take, for and on account of said horse, what
should be agreed upon between the defendant and one A. B,
defendant promised to pay plaintiff what should be agreed upon
between defendant and said A. B. for and on account of said
horse. Plaintiff further declared that he had brought no action
for the cause aforesaid, and that he was willing to take, for and
on account of the horse, what had been agreed upon between the
defendant and A. B., and that defendant and A. B. did agree that
defendant should pay plaintiff fifty guineas for the said horse,
and the bill due for the maintenance and keep of the said horse.
" Breach: The non-payment of the said several sums.

Plea: General Issue. '

On the trial of the cause the plaintiff proved an oral contract
as laid in the declaration. AssorT, C. J., thought this an under-
taking for the default or miscarriage of another within the statute
of frauds, and consequently that the promise ought to have been
in writing, and the plaintiff was non-suited.

Plaintiff moved for a new trial.

Asporr, C. J.—This case is clearly within the mischief in-
tended to be remedied by the statute of frauds; that mischief
being the frequent fraudulent practices which were too commonly
endeavored to be upheld by perjury; and if it be within the mis-
chief, I think the words of the statute are sufficiently large to com-
prehend the case. The words are these: “No action shall be
brought to charge a defendant upon any special promise to answer
for the debt, default or miscarriage of another person.” Now the
word “‘miscarriage” has not the same meaning as the word “debt”
or “default;” it seems to me to comprehend that species of wrong-
ful act for the consequences of which the law would make the
party civilly responsible. The wrongful riding the horse of an-
other, without his leave and license, and thereby causing his death,
is clearly an act for which the party is responsible in damages and
therefore, in my judgment, falls within the meaning of the word
“miscarriage.” The case of Reed and Nash (1 Wilson, 305), is
very distinguishable from this: The promise there was to pay a
sum of money as an inducement to withdraw a record in an action
of assault, brought against a third person. It did not appear that
the defendant in that action had ever committed the assault, or
that he had ever been liable in damages: and the case was ex-
pressly decided on the ground that it was an original, and not a
collateral promise. Here the son had rendered himself liable by
his wrongful act, and the promise was expressly made in consid-

\N



Sect. 2] BAKER V. MORRIS 125

eration of the plaintiff's forbearing to sue the son. I therefore
think that the nonsuit was right.
Rule refused.

38. BAKER v. MORRIS, 33 Kan. 580, 7 Pac. 267.
Supreme Court, Kansas, 188s.

A promisc without consideration and not in writing made
by a father to answer for the wrongful act of his minor son fs
not actionable.

Error from Greenwood District Court.

At the May term, 1884, plaintiff Morris recovered a judgment
for $50 and costs against defendant Baker, who brings it here for
review. The opinion states the facts.

T. L. Davis, for plaintiff in error.

Clogston & Fuller, for defendant in error.

The opinion of the court was delivered by

VALENTINE, J.—The only question presented to this court
for determination is, whether the following bill of particulars sets
forth facts sufficient to constitute a cause of action. The amended
bill of particulars (omitting court and title) reads as follows:

“Now comes the above plaintiff, and for cause of complaint
against said defendant says, that said defendant is justly indebted
to him in the sum of seventy-five dollars, as follows, to-wit: That
on or about the 21st day of December, 1883, one Frank Baker, a
son of said defendant, and a minor, did negligently and carelessly
fire and shoot off a gun in the direction of the stable of said plain-
tiff ; and that said stable contained one mare pony, the property of
said plaintiff ; that said shot so fired and shot off penetrated the
said stable, and struck and killed said mare, said property of said
plaintiff ; that said mare was of the value of $75—thereby damag-
ing said plaintiff in the sum of $75.

“Plaintiff further says, that after said death of said mare,
said plaintiff requested said defendant to pay for said mare so
killed ; that agreed so to do, but has failed so to do; plain-
tiff therefore says that said defendant voluntarily and of his own
free will did, immediately after the injuries and damages com-
plained of hereinbefore, come to plaintiff, and said he would pay
this plaintiff the full value of said mare so killed by his said son,
thereby ratifying and confirming the said acts of his son Frank,
and thereby becoming responsible to plaintiff for the damages
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sustained by plaintiff. Therefore, plaintiff prays judgment
against said defendant for the sum of $75 and costs.”

Under the authority of the case of Edwards v. Crume, 13
Kas. 348, the defendant below (plaintiff in error) is not liable,
unless by his subsequent promise and supposed ratification he has
made himself liable. In that case it is held as follows:

“Where a minor son who lives with his father and is under
his father’s control commits certain wrongful acts, but where the
said acts have not been authorized by the father, are not done in
his presence, have no connection with the father’s business, are
not ratified by the father, and from which the father receives no
benefit, the father is not liable in a civil action for damages for
such wrongful acts.”

See also Schouler on Domestic Relations, 361. The promise
made by defendant to pay the plaintiff for the mare killed is not
valid. It was a collateral undertaking, made without considera-
tion, and was not in writing. (Sec. 6, Statute of Frauds). And
there was no ratification of the defendant’s son’s acts, except
such as resulted from the promise itself; and this in fact was no
ratification at all. 'The defendant might have disapproved the
son’s acts wholly and entirely, and condemned them severely, and
yet promised to pay the value of the mare killed. * * *

The judgment of the court below will be reversed, and the
cause remanded for further proceedings.

All the Justices concurring.

SECTION 3. GUARANTOR AND SURETY DISTINGUISHED.

39. KEARNES v. MONTGOMERY, 4 W. Va. 20
Supreme Court of Appeals, West Virginia, 1870.

The contract of the guarantor is collateral and secondary;
that of the surety collateral and primary or direct.

Boggess, for plaintiff in error.
Dennis & Price, for defendant in error.
The facts are stated in the opinion of Maxwell, J.

MaxweLL, J.—This was an action of assumpsit, to recover
from the defendant the sum of 2,000 dollars, with interest. The
facts certified show that on the 28th day of January, 1860, the
plaintiff held the bond of the defendant and one J. N. Montgomery
for 2,000 dollars; that the defendant, on the day and year afore-
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said, proposed to exchange with the plaintiff for the said bond, a
. bond of 2,000 dollars executed by Thomas Creigh and L. S. Creigh
to the plaintiff ; that the plaintiff refused to accept the said last
mentioned bond unless the defendant would indorse the same,
inasmuch as it was payable to the plaintiff and not to the defend-
ant ; whereupon the said defendant wrote his name upon the back
of the said bond, which was then accepted by the plaintiff, who, in
exchange therefor, delivered to the defendant the said bond of the
defendant and J. N. Montgomery ; that afterwards, and after the
institution of the suit, but before the trial, the plaintiff wrote above
the blank indorsement of the defendant, a promise binding the
defendant as surety of the said Thomas Creigh and L. S. Creigh;
that the bond with the indorsement thereon is as follows:

“On or before the first of March, 1861, with interest from the first
of March, 1860, we or either of us bind ourselves, our heirs, etc., to pay
Alexander Kearnes the just and full sum of two thousand dollars, for

value received.
“Witness our hands and seals this 28th day of January, 1860.
“THoMAs CRrEIGH. [seal]
“Lewrs S. CreiGH.” [seal]

“For value received, I hereby become the surety of Thomas Creigh

and Lewis S. Crecigh as obligors in the within bond.
WM H. MONTGOMERY.”

That the debt against the Creighs could have been made by suit in
the year 1861, and after the close of the war in 1865, and that the
said Creighs have been insolvent since 1860, and that since that
time the debt could not have been made off of them by suit. Upon
these facts judgment was rendered for the defendant. The plain-
‘tifl in error insists that the judgment is erroneous, because upon
the facts proved, the defendant was a surety or maker of the bond
in question and primarily liable for its payment, while it is insisted
for the defendant that he was guarantor merely and only liable
for the payment of the bond in case the money could not be made
off the makers of the paper after it fell due, by the use of due
diligence which, he insists, was not used before the makers became
insolvent. Whether the defendant is guarantor or maker depends
on the understanding of the parties. If the payee or assignee of
paper, not negotiable, indorse his name in blank on the back of it,
he is prima facie assignor, but if a stranger indorse his name in
blank on the back of paper, not negotiable, he is prima facie guar-
antor; but this presumption may be rebutted by showing the
original understanding of the parties, by showing an express
agreement otherwise, or by showing circumstances from which
one may be inferred.

The contract of a guarantor is collateral and secondary. Tt
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differs in that respect generally from the contract of a surety
which is direct; and in general the guarantor contracts to pay if,
by the use of due diligence, the debt cannot be made out of the
principal debtor, while the surety undertakes directly for the pay-
ment and so is responsible at once if the principal debtor makes
default. As the proper diligence was not used against the Creighs,
if the defendant is guarantor merely he is not liable for the pay-
ment of the debt: while if he is to be treated as surety, he is liable.
It becomes, therefore, necessary to determine whether he is a
technical guarantor merely or a surety. * * *

The plaintiff, after suit brought, wrote over the name of the
defendant, “For value received, I hereby become the surety of
Thomas Creigh and Lewis S. Creigh as obligors in the within
bond.” It is upon this contract, so written by the plaintiff, that
he claims his right to recover from the defendant. The plaintiff
might write anything over the name of the defendant, consistent
with the contract of the defendant, so as to carry it out. He could
not write the words which he did write, unless upon special con-
tract between the parties, disclosed by the evidence and surround-
ing circumstances. The evidence, instead of sustaining and au-
thorizing this special contract as written by the plaintiff, does not
even tend to show any such understanding, but on the contrary
shows, so far as can be inferred from it, that the defendant was
to assume the same situation as to liability that he would have
occupied if the paper had been executed to him as payee and trans-
ferred by him to the plaintiff. As the facts proved wholly fail to
show a contract on the part of the defendant to be liable as maker
or surety, it follows that he is liable only as guarantor.

The facts proved show affirmatively that, by the use of due
diligence against the Creighs, the plaintiff might have made the
money.

The judgment complained of will, therefore, have to be af-
firmed with damages and costs.
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40. SINGER MAN'FG CO. v. LITTLER et al., 56 Ia. 60o1; 9 N. W. go5.
Supreme ' Court Iowa, 1881.

The assurer on the bond of an agent for the sale of sewing
machines, conditioned that such agent will account for all money
and property coming inlo his hands is a guarantor, not a surety.
Guarantor entitled to motice within a reasonable time of the
amount of his liability,

Appeal from Wapello circuit court.

ActioNn AT Law. The cause was tried to the court below
without a jury, and judgment was rendered for. defendants.
Plaintiff appeals. The facts of the case appear in the opinion.

D. F. Miller and H. B. Hendershott, for appellant.

Wm. McNett, for appellees.

Brck, J.—1. The action is upon a bond executed by Littler
as principal, and the other defendants as sureties, conditioned
that Littler shall pay to plaintiff all his indebtedness to it, existing
or afterwards to exist, whether upon notes, accounts, or in any
other manner. The petition alleges that Littler became agent of
plaintiff for the sale of sewing machines, and the bond in suit was
executed when he was appointed, to secure plaintiff from loss that
might accrue on account of his employment. The petition alleges
that Littler became delinquent in his payments and executed a
note to plaintiff, upon which a judgment was afterward rendered
for the amount of his mdebtedness. The sureties answered the
petition, alleging that Littler and the plaintiff entered into an
agreement whereby Littler became plaintiff’s agent, and became
bound to pay to plaintiff money upon the sales of sewing machines,
or upon the indorsement of paper taken upon such sales, as stipu-
lated in the agreement. The agreement provides that either party
may terminate the contract at their pleasure. Other conditions
need not be set out. ’

The answer further alleges that plaintiff had terminated
Littler’s agency before the note was executed by him, and that
the defendants had no notice at any time that Littler was in de-
fault, or that any claim was made by plaintiff against them upon
the bond. Upon a demurrer to this answer, the court held that
the defendants were entitled to notice of the amount due from
Littler within a reasonable time after the settlement between him
and plaintiff. The court found upon the trial that no such notice
was given to the defendants, wherefore they suffered loss, and
that plaintiff, therefore, is not entitled to recover.
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2. The controlling question in the case, and the only one
argued by counsel, involves the correctness of the court’s ruling
in holding that defendants are not liable for the reason that notice
was not given them of the extent of Littler’s liability within a
reasonable time after his agency was terminated, and his indebt-
edness fixed by his settlement with plaintiff. The ruling of the
court, we think, is correct, and in accord with Devis Sewing
Machine Co. v. Mills, 55 Ia. 543, 8 N. W. 356. We held in that
case, ‘“‘where the guaranty is a continuing one, and the parties must
have understood their liability thereunder would be increased and
diminished from time to time, and the guaranty is uncertain as to
when it will cease to be binding upon the guarantor, and when the
party indemnified has the power at pleasure to annul and put an
end to the contract guarantied, without the knowledge of the guar-
antor, he is entitled to notice, within a reasonable time after the
transactions guarantied are closed, of the amount of his liability
thereunder.” It will be observed, upon considering the statement
of the terms of the contract guarantied as above set out, that they
are within this rule, and that under it the defendants in this case
are not liable, in the absence of the notice contemplated therein.

3. But counsel for plaintiff, in an ingenious argument, at-
tempt to distinguish this case from Dawis Sewing Machine Co. v.
Mills. 'They insist that while the contract in that case was a guar-
anty, in this case defendants are not guarantors, but are sureties
for Littler, and are jointly liable with him upon an original con-
tract. The error of this position is apparent. Littler was or
was about to become indebted to plaintiff upon the contract under
which he was appointed agent. Defendants were not bound upon
that contract. Neither were they bound upon the notes, accounts,
acceptances, or upon any contract upon which Littler became in-
debted to plaintiff. They became first and only bound upon the
bond, whereby they gE\%@eed that Littler would pay his indebt-
edness to plaintiff ih Whatever form it assummed. A guarantor
becomes bound for the performance of a prior or collateral con-
tract upon which the principal is alone indebted. A surety is
bound with the principal upon the contract under which the prin-
cipal’s indebtedness arises. This is a familiar doctrine of the law.
Upon applying it to the facts of the case, it will be seen that de-
fendants are guarantors, and not sureties, for the performance of
the contract upon which Littler’s indebtedness to plaintiff arose.
They were therefore entitled to notice under the rule of Dazis
Sewing Machine Co. v. Mills.

It may be observed that guarantors are often called sureties.
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We use the term “sureties” in the foregoing discussion, to describe
one who is bound by a contract with his principal—who joins
with his principal in the execution of the contract, and becomes
pecuniarily liable thereon. But, as we have seen, a guarantor— -
the surety in a contract of guaranty—is not primarily liable upon
the principal’s contracts, and only becomes liable upon his default.
A guarantor, under this rule, is entitled to notice of the amount of
his liability within a reasonable time after that liability is deter-
mined by the transaction between the original debtor and creditor.

It is our opinion that the judgment of the circuit court ought
to be affirmed.

41. SAINT, et al. vv. WHEELER & WILSON MFG. CO,, 95 Ala. 362,
10 So. 539, 36 Am. St. R. 210.

Supreme Court, Alabama, 1891.

Differcnce between guarantor and surety. Suretyship indi-
cated by joint contract. :

Action by Wheeler & Wilson Mfg. Co. against R. F Saint,
A. J. Crosthwaite, C. M. Wright, J. F. Hall and J. R. Spragins,
parties to a contract under seal, in the words and figures following :
“For value received and in consideration of the within contract, R. F.
Saint (and the other defendants, giving their names and residences re-
spectively), hereby guarantee to the Wheeler & Wilson Mfg. Co., its suc-
cessors or assigns, the full and faithful performance of the foregoing con-
tract, including all damages which may result to the said company from
any failure on the part of said R. F. Saint to perform any of the provisions
of said agreement to the amount of $1,000; hereby waiving all necessity
on the part of said company of instituting legal proceedings against said
R. F. Saint before having recourse on us; hereby waiving the benefit of
all constitutional or statutory homestead or exemption laws now in force;
further agreeing to pay plaintiff’s attorney’s fees and all costs should suit
-be necessary to enforce the collection of this bond.
“Witness our hands and seals, etc.”

This contract or bond was written on the back of the contract
therein referred to, by which said company, as party of the first
part, employed said Saint, party of the second part, as its col-
lector, which contract contained these provisions, among others:

1. The party of the first part (Wheeler & Wilson Mfg. Co.)
agrees to employ the party of the second part as its collector.

2. The party of the second part is to engage in no other busi-
ness but to devote his time exclusively to collecting claims given
him from time to time by the party of the first part.

3. The party of the second part agrees to remit to the party
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of the first part on Saturday of each week the full amount of all
cotlections made by him.

4. All notes, leases and cash received by the party of the
second part on account of the party of the first part shall be held
and rendered strictly as the property of the said party of the first
part subject to their order and under their control.

All the defendants filed the plea of the general issue.

A. J. Crosthwaite separately pleaded that, before Saint had
entered on the discharge of his duties as collector, he notified
plaintiff to take his name off the bond—that he would not become
a surety on the bond; that the plaintiff made no objection and he
was thereby released from any obligation on the bond. The other
sureties on the bond filed a separate plea that they signed the bond
with the understanding that Crosthwaite was also jointly liable
with them on the bond and that a release of Crosthwaite on the
bond without their consent released them.

The evidence introduced on the trial of the case established
the following facts: That the above contract was executed by the
plaintiff and R. F. Saint and the bond was executed by the de-
fendants, Wright, Crosthwaite, Hall and Spragins, as sureties.
That Saint received from the plaintiff a large list of notes and
accounts for collection; that he collected a considerable amount
of money for it, paying over a portion of it and retaining or em-
bezzling the balance of it. After the bond was executed, Saint
carried it or sent it to Nashville to the plaintiff ; that when Saint
went to Nashville to begin work under the contract and before he
had reached that place or had received any notes or accounts from
the plaintiff, Crosthwaite notified plaintiff to take his name off the
bond, which was a revocation of his guaranty, and, plaintiff not
having refused, he regarded himself released. Plaintiff did not
decline to release him but simply asked his reasons; and after that
plaintiff gave Saint the notes and accounts to collect. That when
Saint went to Nashville to take charge of the work assigned to
him under the contract, the original contract was changed and
Saint was permitted to retain from his weekly collections all his
expenses and a salary of $50 per month instead of remitting to
plaintiff the full amount of his collections. - That in February,
1888, the plaintiff, through W. W. Walls, made another change in
the contract, whereby Saint was to get only $9 per week instead of
$50 per month for his services as collector, and that Saint worked
under this last contract until he quit, but, on a settlement he made
with the company through Walls, he was allowed $50  per month.
That Saint was required to sell and discount notes and accounts



Sect. 3] SAINT V. WHEELER & WILSON 133

which had been put in his hands for collection under the contract.
That he was required to take up the sewing machines and sell
them again for such prices as he could get for them, and that he
did take up some machines for the plaintiff, but did not know
how many, and sold some of them under instructions from the
plaintiff. That 'Wright, Hall and Spragins knew nothing about
Crosthwaite revoking his guaranty on the bond ; that they signed
it with the understanding and agreement that Crosthwaite was
jointly liable with them. It was also proved that in February,
1888, the plaintiff, through its agent, had notice of Saint’s defal-
cation and that after such notice said company continued Saint in
its employment. The defendants knew nothing about the changes
made in this contract between Saint and the plaintiff after the
bond was signed. They never consented to any of the changes.
The plaintiff never notified either of them of Saint’'s dishonest act
in appropriating the plaintiff’s money. Defendants then offered
to prove by each of the defendants that they had not consented
to a change in the contract and had no knowledge of such change.

Defendants introduced as evidence a number of letters writ-
ten by plaintiff to the defendant, R. F. Saing, in which they author-
ized him to discount notes and-use his discretion. All the letters
show that Saint was required to do other work than that required
under the written contract; all of which increased the risk which
the sureties had incurred.

In addition to the other charges requested by the defendant
in writing were the following:

5. ‘“If the jury believe from the evidence that in February,
1888, Saint had only used $50 or $60 of the plaintiff’s money,
and that Saint notified the plaintiff that he was short that amount,
then it was the duty of the plaintiff to notify the sureties, Wright,
Crosthwaite, Hall and Spragins, and, if the plaintiff failed to
notify them of such fact. they cannot recover against these sure-
ties for any defalcation of Saint after that time.”

7. “If the jury believe from the evidence that A. J. Cros-
thwaite was released from the bond as guaranty after the other
sureties, Wright, Crosthwaite, Hall and Spragins had signed it,
then I charge vou that such release was a material change in the
contract. And if vou further believe from the evidence that such
change was made without the knowledge and consent of Wright,
Hall, and Spragins, and Crosthwaite, then the plaintiff cannot
recover against them.”

9. “If the jury believe from the evidence that in February,
1888, the plaintiff had notice that defendant, Saint, had collected
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money for it which he had converted to his own use, then it was
the duty of the plaintiff to notify Wright, Hall, Crosthwaite, and
Spragins, his securities, and if it failed to notify them, the plaintiff
cannot recover against said sureties for the money collected and
appropriated to his own use after the time.”

The defendants separately excepted to the court’s refusal to
give the several charges requested by them * * *

There were verdict and judgment for the plaintiff. Defend-
ants appeal.

Kirk & Almon, for appellants,

Roulhac & Nathan, for appellee.

McCreLrAN, J. The contract sued is not a guaranty, but
one of suretyship. Crosthwaite and the other defendants, who
undertake that Saint shall faithfully perform his contract with the
company, are sureties of Saint and not guarantors. The distinc-
tion between the two classes of undertakings is often shadowy,
and often not observed by judges and text-writers; but that there
is a substantive distinction, involving not infrequently important
consequences, is, of course, not to be doubted. It seems to lie in
this: that when the sponsors for another assume a primary and
direct liability, whether conditional or not, in the sense of being
immediate or postponed till some subsequent occurrence, to the
creditor, they are sureties; but when this responsibility is second-
ary, and collateral to that of the principal, they are guarantors.
Or, as otherwise stated, if they undertake to pay money or do
any other act in the event their principal fails therein, they are
sureties ; but, if they assume the performance only in the event
the principal is unable to perform, they are guarantors. Or, yet
another and more concise statement, a surety is one who under-
takes to pay if the debtor do not; a guarantor, if the debtor can-
not. The first is sponsdr absolutely and directly for the prin-
cipal’s acts; the latter, only for the principal’s ability to do the
act. ‘“The one is the insurer of the debt; the other, an insurer of
the solvency of the debtor.” This is the essential distinction.
There is another, going as well to its form. The contract of sure-
tyship is the joint and several contract of the principal and surety.
“The contract of the guarantor is his own separate undertaking,
in which the principal does not join.” Indeed, it has been held,
pretermitting all other considerations, that no contract joined in
by the debtor and another can be one of guaranty on the part of
the latter. (McMillan v. Bank, 32 Ind. 11, 10 Amer. Law Reg.,
N. S., 435. and notes.) Though we apprehend that a case might
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be put, involving only secondary liability on the sponsors, though
the undertaking be signed also by the principal. However that
may be, it is certain that in most cases the joint execution of a
contract by the principal and another operates to exclude the idea
of a guaranty, and that in all cases such fact is an index pointing
to suretyship, * * *

Applying these principles to the bond sued on, the conclusion
must be that it is not a guaranty, but a suretyship, on the part of
Crosthwaite, Wright, Hall and Spragins. It is not their separate
undertaking, but the principal also executes it. While they em-
ploy the word “guaranty,” they directly obligate themselves,
along with Saint, to pay—absolutely and wholly, irrespective of
Saint’s solvency or insolvency—all damages which may result
to the obligee from his default. Not only so, but they expressly
stipulate that the company need not exhaust its remedies against
Saint before proceeding against them. It is, in other words, and
in short, a primary undertaking on their part not secondary and
collateral to pay to the company in the event of Saint’s failure
and not an undertaking to pay only in the event of Saint’s de-
fault and inability to pay. They are sureties of Saint, and not
his guarantors; and their rights depend upon the law applicable
to the former relation, and not upon the law controlling the latter.
One of the important differences in the operation, effect, and dis-
charge of the two contracts finds illustration in this case. The
undertaking of guaranty, in a case like this, is primarily an offer,
and does not become a binding obligation until it is accepted and
notice of acceptance has been given to the guarantor. Till this has
been done, it cannot be said that there has been that meeting of
the minds of the parties which is essential to all contracts. * * *
Being thus a mere offer it may be recalled, as, of course, at any
time before notice of acceptance. Indeed, there are authorities
which hold that even after acceptance, and notice thereof, the
guarantor may revoke it by notice that he will no longer be bound,
unless he has received a continuing or independent consideration
which he does not renounce, or unless the guarantee has acted
upon it in such way as that revocation would be inequitable and
to his detriment; and, in cases of continuing guaranty, the effect
of such revocation is to confine the guarantor’s liability to past
transactions. * * *  All this is otherwise with respect to the con-
tract of a surety. He is bound originally, in all respects, upon
the same footing as the principal. His is not an offer depending
for efficacy upon acceptance, but an absolute contract, depending
for efficacy upon complete execution; and its execution is com-
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pleted by delivery. From that moment his liability continues until
discharged in accordance with stipulations of the instrument, or
by some unauthorized act or omission of the obligee violative of
his rights under the instrument, or by a valid release. Nothing
that he can do outside of the letter of the bond can free him from
the duties and liabilities it imposes. He cannot assert the right
to revoke unless the right is therein nominated. As was said by
the English court, “if he desired to have the right to terminate his
suretyship on notice, he should have so specified in his contract.”
Calvert v. Gordon, 3 Man. & R., 124; Brandt, Sur. Sec. 113, 114.

The evidence here as to the release of Crosthwaite tends to
show no more than this: That after the bond had been delivered
to plaintiff, and after its officers had advised Saint that they were
ready for him to enter on the discharge of his duties under the
contract secured bv the bond, he (Crosthwaite) requested plaintiff
to take his name off the paper. No assent to this request is shown,
but only an inquiry on the part of plaintiff as to Crosthwaite’s
reasons for desiring to be released. It would seem that the court
itself should have decided that these facts did not release Cros-
thwaite, but the question appears to have been submitted to the
jury. If this submission, or any of the instructions accompany-
ing it, was erroneous, no injury resulted to defendants, since the
jury determined the point against the alleged release, as the court
should have done, assuming it to have been a question of law.
On the other hand, if it were a question for the jury, it is to be
presumed they were properly instructed as to the rules of law
which should guide them to its solution, as no exceptions were
reserved in that regard. The exceptions which were reserved on
this part of the case are to charges given, and to the refusal to
give charges asked by defendants declaratory of the effect which
the discharge of Crosthwaite, if the jury found he had been dis-
charged, would have upon the liability of his co-sureties. As the
jury found expressly that he had not been discharged, these ex-
ceptions present mere abstractions not necessary to be decided.
We have no doubt, however, but that the law in this respect was
correctly declared by the court to be that the release of Cros-
thwaite operated to release the other sureties only to the extent of
his aliquot share of the liability. * * *

[Reversed on the ground that Saint was retamed in the plain-
tiff's service after notice of his defalcation.]
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42. CAMPBELL v. SHERMAN (Homet’s Appeal) 151 Pa. St. 70,
25 Atl. 3s.

Supreme Court, Pennsylvania, 1892

The surety undertakes to perform the contract of the princi-
pal, if the principal does not; the guarantor, if the principal can-
not.

Appeal from court of common pleas, Sullivan county; John
A. Sittser, Judge.

Contest between J. A. Homet, claimant, and other lien cred-
itcrs of Adam Sherman, upon distribution of a fund arising from
a sheriff's sale of the real estate of said Sherman. From a judg-
"~ ment allowing Homet’s claim in part only, he appeals. Reversed.
J. G. Scouten, for appellant.

E. M. Dunham, for appellee.

McCoLLuM, J. On the first of January, 1887, J. A. Homet,
the appellant, bought of Adam Sherman two judgments against
A. R. Robbins, on which there was then an unpaid balance of
$502.38, and they were duly assigned to him. At the same time
he loaned to Sherman $266.62. To secure the payment of the
judgments and the money loaned he received the bond of Sher-
man in the sum of $859, on which, by virtue of the warrant of at-
torney contained therein, judgment was entered Jan. 3, 1887. On
a distribution of the proceeds of a sale by the sheriff on the 13th
of September, 1890, of the real estate of Sherman, the appellant
claimed to apply on his judgment the fund remaining after paying
costs and prior liens. The subsequent lien creditors of Sherman
admitted that the appellant was entitled to receive the sum loaned,
with interest thereon, but contended that Sherman was released
from liability as to the balance because of the appellant’s failure
to revive the Robbins judgments. To this the appellant answered
that his omission to revive these judgments did not release Sher-
man, and that, if it did, the creditors could not take advantage
of it on distribution. The conclusion reached by the learned
auditor was that he could not, at the instance of the lien creditors,
set aside or disregard the judgment on the showing before him,
but that Sherman might, in an appropriate proceeding, rely on the
appellant’s negligence as a defense to it. The learned president
of the common pleas thought that this defense could be success-
fully made before the auditor by the lien creditors, and the fund
was accordingly awarded to them.

In reviewing the decision of the court below, the first import-
ant inquiry is whether the obligation of Sherman in respect to the
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Robbins judgments was that of a surety or of a guarantor. If he
was a surety, he was not released from liability by the negligence
of the appellant, and the contention concerning the powers of the
auditor has nothing to rest upon. It is well settled that mere for-
bearance, however prejudicial to a surety, will not discharge him,
and that the failure of a creditor to revive a judgment does not
release the surety, unless there was an express agreement that it
should be kept revived for his benefit. Winton v. Little, 94 Pa.
St. 64; U. S. v. Simpson, 3 Pen. & W. 437.

We think the undertaking of Sherman was that of a surety.
His bond included the money loaned and the balance due on the
Robbins judgments, and by its express terms was to remain in
force until the whole sum was paid. The written conditions in
the bond define the liability of the obligor, and we cannot add to
them by implication a condition which would render them nug-
atory. The written condition applicable to this contention is that,
if the judgments “shall be paid in full by the said A. R. Robbins,
his heirs and assigns, to the said J. A. Homet, then this obliga-
tion to be void, otherwise to be and remain in full force and
virtue.”

The appellant purchased the judgments on the agreement of
his vendor to pay them if Robbins did not. It was a contract of
suretyship, and not of technical guaranty, on which he parted with
his money. On the failure of Robbins to pay the judgments at
maturity, he was at liberty to proceed directly against the surety.
He was not bound to resort to legal proceedings against Robbins
or to show that they would have been unavailing in order to sus-
tain process upon the bond. He was under no legal duty to the
surety to revive the judgments, unless requested to do so, and, as
no such request was made, negligence in this particular cannot be
imputed to him. The law on this subject is stated by Agnew, J.;
in Reigrat v. White, 52 Pa. St. 440, as follows:

“A contract of suretyship is a direct liability to the creditor
for thé act to be performed by the debtor, and a guaranty is a
liability only for his ability to perform this act. In the former the
surety assumes to perform the contract of the principal debtor if
he should not, and in the latter the guarantor undertakes that his
principal can perform—that he is able to do so. From the nature
of the former, the undertaking is immediate and direct that the
act shall be done which if not done makes the surety responsible
at once; but, from the nature of the latter, non-ability, in other
words insolvency, must be shown.”

In Kramph’'s Ex’x v. Hatz’s Ex’rs, Id. 525, Woodward, C.J.,
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discussing the same subject said: ‘““The contract of a guarantor
is to be carefully distinguished from that of a surety, for whilst
both are accessory contracts, and .that of a surety in some sense
conditional, as that of a guarantor is strictly so, yet mere delay
to sue the principal debtor does not discharge a surety. The
surety must demand proceedings, with notice that he will not con-
tinue bound unless they are instituted. Cope v. Smith, 8 Serg. &
R. 110

By his contract he undertakes to pay if the debtor do not—
the guarantor undertakes to pay if the debtor cannot. ‘The
one is an insurer of the debt; the other, an insurer of the
solvency of the debtor. It results as a matter of course out of the
latter contract that the creditor shall use diligence to make the
debtor pay, and, failing in this, he lets go the guarantor.” The
foregoing extracts from the opinions of eminent Pennsylvania jur-
icts draw with remarkable clearness and precision the distinction
between a contract of suretyship and a contract of guaranty, and
accurately define the respective rights and obligations of a surety
and a guarantor. There has been no departure by this court from
the principles announced in them, and they sustain the contention
of the appellant that his omission to revive the Robbins judgments
did not affect Sherman’s liability on his bond. It follows that it
was error to award the fund to the subsequent lien creditors.

Decree reversed, and record remitted to the court below, with
direction to distribute the fund in accordance with this opinion;
the costs of this appeal to be paid by the appellees.

SECTION 4. CLASSIFICATION OF GUARANTIES.

43. - LOWRY, et al, v. ADAMS, 22 Vt. 160.
Supreme Court, Vermont, 1850.

Guaranty addressed to no person in particular is general.

Assumpsit. upon a written contract of guaranty. The facts
are stated in the opinion.

F. E. Woodbridge and E. J. Phelps for plaintiffs.

J. Pierpont for defendant.

PoLanp, J. From the bill of exceptions and other papers
referred to in this case the following facts appear to have been
proved by the plaintiffs at the trial of this cause in the county
court. ‘That E. N. Drury was the son-in-law of the defendant,
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and some time previous to September, 1846, had been in partner-
ship with him in mercantile business in the city of Vergennes, and
had purchased the defendant’s interest in the partnership business
and had succeeded him therein. That in the month of Septem-
ber, 1846, Drury, being about to go to the city of New York to
purchase his usual supply of fall goods for his store in Vergennes,
applied to the defendant for a letter of credit, to enable him to
purchase said goods; and the defendant, on the seventeenth day
of September, 1846, gave to Drury a writing in these ‘words, to-
wit: “Mr. E. N. Drury is buying goods in New York, and what
he may want, more than he pays for himself, I will be responsible
for; Vergennes, September 17, 1846. (Signed) Hiram Adams.”
That Drury carried said writing to the city of New York, and,
on the twenty-second day of September, 1846, presented the same
to Stearns & Johnson, and, upon the strength and credit of it.
purchased of them a small bill of goods. That Drury left said
paper in the possession of Stearns & Johnson, and at the same
time told them, that he should buy goods of other persons in
New York, and desired Stearns & Johnson to keep said paper in
their possession and exhibit it to those who called on them to see
it, and to hold it for the use and benefit of any person, from whom
he might pyrchase goods. That on the same day, or within a day
or two after, Drury applied to the plaintiffs to sell him a bill of
goods on credit, and at the same time informed them of said
writing, and that he had deposited the same with Stearns & John-
son for the purposes above stated; and the plaintiffs thereupon
sent their clerk to the store of Stearns & Johnson to see the writ-
ing, and jt was exhibited to the clerk by Stearns & Johnson, and
a copy of it was taken by him and delivered to the plaintiffs.
That the plaintiffs, being satisfied of the sufficiency of said paper,
sold and delivered to Drury a bill of goods, amounting to the
sum of $371.38, and took his note for the amount, payable in
four months from date, (September 25, 1846,) relying upon the
said paper as their security for payment. That on the ninth day
of November, 1846, the plaintiffs, upon the credit and faith of
said paper, sold and delivered to Drury another bill of goods,
amounting to the sum of $81.go. That Drury returned with said
goods to Vergennes, and continued to carry on his business there,
as a merchant, until some time in the winter of 1847, when he
failed and became insolvent, and the plaintiffs have never been
paid for said goods. The plaintiffs introduced evidence tending
to prove, that between the sixth day of December, 1846, and the
second Tuesday of the same month they gave notice to the de-
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fendant, that they had sold and delivered the above mentioned
bills of goods to Drury, upon the faith of defendant’s said guar-
anty, that the same were not paid for, and that they should look
to the defendant for payment,—and also proved, that they gave
notice to the defendant, on the twenty-fifth day of January, 1847,
that Drury had not paid said note. The county court ruled, that
the plaintiffs could not maintain their suit against the defendant
upon said guaranty ; whereupon the plaintiffs submitted to a ver-
dict for the defendant, with leave to except to the ruling of the
court; and the question is now before us upon the correctness of
that decision.

The defendant insists, that, although the writing signed by
him was not addressed to any particular person, yet that, when it
had been presented by Drury to Stearns & Johnson, and they had
given Drury credit upon the faith of it, its object and purpose
had become complete and executed; and that thereafter the paper
was to have the same legal effect and consequences, as if it had
been originally addressed to Stearns & Johnson by the defendant.

If the purpose of the parties were such, that it might have
been fulfilled by such use of the paper, or if the parties, at the
time it was executed, might reasonably be supposed to have con-
templated only a single purchase upon the credit of it, at some one
particular house, this position of the defendant is doubtless cor-
rect. It becomes important, then, to ascertain and determine, if
possible, the true object and intent of the defendant executing
the paper and delivering it to Drury ; for the law aims in all cases
if possible, to give effect to and carry out the real designs of the
parties in every species of contracts; and in no one class of cases
have the courts gone so far for that purpose, as in those of mer-
cantile transactions and securities.

For the purpose of ascertaining the intent of the parties in
entering into any contract, courts will look at the situation of the
parties making it, the subject matter of the contract, the motives
of the parties in entering into it, and the object to be attained by
it; and, even in cases where the contract is reduced to writing,
will allow all these circumstances to be shown by parol evidence,
if the intent of the parties, upon the face of the contract is doubt-
ful, or the language used by them will admit of more than one
interpretation. See French v. Carhart, 1 Comst. g6, and observa-
tions of JEwrTT, Ch.J., p. 102; Chit. on Cont. 74, and notes. When,
from the contract itself and all the surrounding circumstances,
the true object and intent of the parties has been ascertained,
courts will enforce the contract according to that intent, unless
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there be found in the way some stubborn, inflexible rule of law,
absolutely requiring a different determination.

Considering the case in this view, what was the intention
and understanding of the defendant, at the time he made and de-
livered the guaranty, or letter of credit, in question, to Drury?
Drury was going to New York to purchase his usual fall supply
of goods for the business of a country store, where goods of every
variety and description are usually kept for sale. The defend-
ant had been a merchant himself, and had formerly carried
on the mercantile business in the same store then occupied
by Drury, and must have known, that it would be impossible
for Drury to have supplied himself with all the various kinds
of goods, usually kept for sale in a country store, at any single
house in New York, and that he must necessarily make pur-
chases of goods at several different houses. The defendant,
having been in business, and known to be responsible, under this
state of things gives to Drury a general letter of credit to carry
to New York, addressed to no one, in which he agrees to be re-
sponsible for the goods Drury may purchase, more than he pays
for. It would seem from the writing itself, and from the situation
of the parties, impossible for any one to doubt, what the defend-
ant really intended, when he executed the paper and delivered it
to Drury. We are fully satisfied, that his object must have been,
and that he intended, to give to Drury the necessary credit to en-
able him to purchase his fall stock of goods, of the various de-
scriptions and varieties kept in a country store, at as many differ-
ent houses, and of as many different dealers, as might become
necessary for that purpose.

Is there, then, any imperative rule of law in the way of giv-
ing effect to this intention of the parties, and which will prevent
these plaintiffs, who sold goods to Drury upon the credit and
faith of the defendant’s letter, from holding the defendant liable,
because another firm had previously trusted Drury with a bill of
goods upon the credit of the same letter? No case has been
shown us, and the counsel for the defendant admits, that after a
laborious search he has not been able to find any decided case, or
statement by any elementary writer, that, upon a general letter
of credit, like the present one, the signer could only be liable to
the person who gave the first credit upon it. In the case of Mc-
Clung et al. v. Means, 4 Ham. Ohio R. 193, the supreme court of
Ohio seem to have held, that, upon a guaranty very similar to the
present, difféerent persons might give credit upon the faith of it,
—though judgment in that case was given for the defendant upon
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another point. We do not find, that this precise point has been
adjudged by the courts, either in England or in this country ; but
in many cases we find dicta fully warranting the sustaining of
such an action, See McLaren v. Watson'’s Ex’r., 26 Wend. 436,
437, by Verplanck, Senator; Burckhard v. Brown, 5 Hill 642.
See, also, opinion of Judge Story, in note to Story on Bills, 545
to 555; Story on Cont. 737, and cases cited in notes; Smith’s
Merc. Law 448, and Am. editor’s note; Lawrason v. Mason, 3
Cranch 492; Bradley v. Cary, 3 Greenl. 233. Without taking
farther ¢pace upon the question, we are not able to discover any
principle, or authority, by which we are precluded from giving to
the defendant’s letter of credit the effect we are satisfied he intend-
ed,—that is, to make himself responsible to each and every person,
who should sell goods to Drury, relying upon the faith and credit
of it, and that he became liable to each in the same manner, and
to the same legal effect and extent, as if he had given a separate
letter to each. * * *

The judgment of the county court is therefore reversed and
a new trial ordered.

o

4'.'1.' UNION BANK OF LOUISIAN;\ v. COSTER’S EXECUTORS,
3 N. Y. 203.

Court of Appeals, New York, 1850.

General guaranty; consideration; notice; construction.

On the 29th of May, 1841, Heckscher & Coster, merchants
of the city of New York, executed and sent to Kohn, Daron &

Co., merchants in New Orleans, a letter of credit as follows:
“NEw York, 29 May, 1841.
“SirR: We hereby agree to accept and pay at maturity any draft or
drafts on us at sixty days’ sight, issued by Messrs. Kohn, Daron & Co. of
your city, to the extent of twenty-five thousand dollars, and negotiated

through your bank. We are respectfully, sir, your obd’t serv’ts,
*HeckscHER & CosTER.”

At the foot of the letter of credit was a guaranty executed at
the same time by John G. Coster, as follows:

“T hereby guarautee the due acceptance and payment of any draft

issued in pursuance of the above credit. .
“JouHN G. CoSTER.

On the faith of the above letter of credit and guaranty, the
Union Bank of Louisiana, in January, 1842, purchased two drafts
drawn by Kohn, Daron & Co. on Heckscher & Coster, amounting
to about $0,000, which were accepted and paid by the latter ac-
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cording to their agreement. On the 14th of February, 1842, the
bank, under the same letter of credit, purchased another draft for
$4,000, at sixty days’ sight, drawn by and upon the same parties;
and on the 26th of that month this draft was presented to Heck-
scher & Coster, in New York, for acceptance, which they refused.
On the ogth of April, 1842, the attorney for the Union Bank gave
notice to John G. Coster that he had received the draft for col-
lection, and on the 2d of May, 1842, formal notice of the protest
of the draft for non-payment was served omr Mr. Coster. In
August, 1844, John G. Coster died, and the Union Bank subse-
quently brought this suit in the superior court of the city of New
York, against his executors, upon the guaranty above set forth,
for the purpose of recovering the amount of the draft. On the
trial, in addition to the facts already stated, it appeared that prior
to any of the above mentioned transactions with the Union Bank,
the said letter of credit and guaranty had been held by the City
Bank of New Orleans, which, upon the faith thereof, in Decem-
ber, 1841, had purchased a draft of $10,000 drawn by Kohn, Dar-
on & Co. upon Heckscher & Coster. The letter and guaranty
were not addressed to any particular person or bank.
Wm. M. Evarts, for appellants.
B. I¥V. Bonney, for respondents.

Pratr, J., delivered the opinion of the court. Contracts ol
guaranty differ from other ordinary simple contracts only in the
nature of the evidence required to establish their validity. The
statute requires every special promise to answer for the debt, de-
fault or miscarriage of another, to be in writing subscribed by
the party to be charged thereby, and expressing therein the con-
sideration ; and no parol evidence will be allowed as a substitute
for these requirements of the statute. But in other respects the
same rules of construction and evidence apply to contracts of
this character which apply to other ordinary contracts. Hence
the consideration which will support a contract of this character,
as in other cases, may consist in some benefit to the promisor, or
some other person at his request, or some trouble or detriment to
the promisee. (20 Wend. 184, 201; Theobald on Pr. & Surety,
3. 4; 2 H. BL. 312.) Nor is any particular form of words neces-
sary to be used for expressing the consideration; but it is enough
if from the whole instrument the consideration expressly or by
necessary inference appears; so that it be clear that such and no
other was the consideration upon which the promise was made.
(24 Wend. 35; 21 id. 628; 4 Hill, 200; 8 Ad. & El. 846; 5 Barn.
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& Ad. 1109.) And the rule allowing two or more instruments
given at the same time and relating to the same subject matter to
be construed together as one instrunment, applies also to this class
of contracts; so that when a guaranty is given at the same time
with the principal contract and forms a part of the entire transac-
tion, if the consideration be stated in the principal contract,
though none be stated in the guaranty, it will suffice. 8 John. 35;
9 Wend. 218; 18 id. 114. So also as in other cases, parol evidence
of the circumstances under which the contract was made may be
given, to aid the court in giving a true construction to ambiguous
terms therein, or to show that separate contracts relate to the same
subject matter.

It should also be observed here, that our statute in terms only
requires the contract to express therein what it had been well
settled the statute of Elizabeth required it to contain, and the same
rules of construction should therefore be applied in cases under
both statutes. 24 Wend. 35s.

With these observations in relation to the law governing
cases of this kind, we come to the consideration of the contract
in question.

The letter of credit of Heckscher & Coster is an original un-
dertaking on the face of it to accept any drafts to be drawn upon
them at sixty days by Kohn, Daron & Co. to the extent of $25,000,
and negotiated by the bank to whom it is addressed. The con-
sideration of their undertaking appears very plainly from the in-
strument. It is an open proposition to the bank to which it is
addressed, that if it will purchase the drafts drawn by Kohn,
Daron & Co. they will accept and pay the same. As soon therefore
as the bank complied with the proposition the contract was closed,
and the rights and liabilities of the parties became fixed. Upon
this part of the contract there can be no question that a sufficient
consideration appears upon the face of the contract to uphold it.
But it requires no greater or different consideration to support a_
guaranty than to support an original promise. The only differ-
ence in the two cases consists in the former requiring the consid-
eration to appear upon the contract itself, whereas the consider-.
ation to support the latter may be proved by parol. The question’
therefore in this case is whether the consideration of the under-
taking of the defendants’ testator appears upon the instrument it-
self, or rather whether the two inistruments may be read together
so that the same consideration shall support both.

The guaranty is without date and at the foot of the letter
of credit.. Independent of the parol testimony it should be deemed
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to have been made at the same time. It is addressed to the same
person and relates to the same subject matter, It should there-
fore, within every rule of construction, be deemed part of the
same transaction, and the two instruments should be read together
as one contract. The two would read thus: “In consideration
that you, the Union Bank of Louisiana, will purchase any draft
or drafts to be issued by Kohn, Daron & Co. upon Heckscher &
Coster, at sixty days, not exceeding $25,000, we the said Heck-
scher & Coster will accept and pay the same; and I the said John
G. Coster agree that Heckscher & Coster shall accept and pay
the same.” Now it seems to me clear that such is the fair read-
ing of the two contracts taken together; and although the con-
tract of John G. Coster may be deemed collateral, yet had the two
been drawn in the above form no question could have been raised
upon the statute of frauds. But what may be fairly inferred from
the terms of a contract should be considered, for the purpose of
giving it effect, as contained in it; and this rule applies as well
to collateral as to original undertakings. g5 Hill, 147.

There is a wide difference between the guaranty of an exist-
ing debt and the guaranty of a debt to be contracted upon the
credit of the guaranty. It is the difference between a past and
future consideration. A past consideration, unless done at the
request of the promisor, is not sufficient to support any promise.
But a promise to do an act in consideration of some act to be
done by the promisee implies a request, and a compliance on the
part of the latter closes the contract and makes it binding. And
although it may be necessary from the nature of the case to prove
performance by parol, yet such evidence is no violation of the
statute requiring the consideration to be in writing. The consid-
eration of the promise is expressed, and the parol evidence is only
used to show, not what the consideration is, but that the act
which constitutes that consideration has been performed. Any
other rule would require every person to whom a letter of credit
is directed to accept the same in writing before the drawer would
be bound. For instance, a letter drawn in the country and ad-
dressed to a merchant in the city, guaranteeing the responsibility
of the person for whose benefit the same was drawn for a given
bill of goods to be sold to him, would require a written acceptance
by the city merchant before it would be binding upon the drawer.
No such strict rule can be found supported by any adjudication.
I am therefore satisfied that the consideration of the guaranty in
the case at bar sufficiently appears in the contract, and that the
same was valid and binding upon the defendants’ testator. I have
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not been able to find a case in our own or the English courts
which would conflict with the doctrine above advanced; but on
the contrary, the books are full of cases similar in their circum-
stances to this case, where the guaranty has been sustained. 8
John. 35; 11 id. 221; 10 Wend. 218; S. C. in error, 13 id. 114;
12 id. 218; 24 id. 35; 4 Hill, 200; 4 Denio, 559; I Ad. & E. 57;
5 Bligh’s N. R. 1; 7 Mees. & Wels. 410; 9 East, 348; 1 Camp.
242; 3 Brod. & Bing. 211; 4 C. & P. N. P. 59; 8 Dowl. & Ryl. 62.

The next question raised in the case is as to notice of accept-
ance. We must hold the law to be settled in this state that where
the guaranty is absolute no notice of acceptance is necessary.
Judge Cowen in Douglass v. Howland (24 Wend. 35), and
Judge Bronsown in Swmith v. Dann (6 Hill, 543), examined the
‘cases at length upon this question, and they showed conclusively
that by the common law no notice of the acceptance of any con-
tract was necessary to make it binding, unless it be made a con-
dition of the contract itself, and that contracts of guaranty do
not differ in that respect from other contracts. In this case the
only condition of Coster’s undertaking was that the bank should
purchase the drafts to be issued by Kohn, Daron & Co., and upon
complying with that condition the rights of the parties became
fixed, and the contract binding. There is nothing in the contract
from which we can infer that it was the intention of the parties
that notice should be given in order to fix the guarantor. No
more is required to make the guarantor liable than to make
Heckscher & Coster, and the only notice to them necessary was
the presentment of the drafts for their acceptance within a rea-
sonable time. Allen v. Rightmere, 20 John. 365; Clark v. Bur-
dett, 2 Hall, 197; Cro. Jac. 287, 685; 2 Salk. 457; Vin. Ab.
Notice, A. 3; Com. Dig. Plead. C. 75; 2 Chitty, 403.

As to notice of non-acceptance and non-payment of the bills
by the drawees, that can only involve the subject of laches on the
part of the holders of the drafts, and all the cases, both in Eng-
land and in this country, concur in holding that this defense can
only be set up to an action against the surety in cases where he
has suffered damage thereby, and then only to the extent of such,
damage. 7 Peters, 117; 12 id. 497; 1 Mason, 323, 368; 1 Story,
22; 13 Conn. 28; 5 Man. & Gran. 559; 13 Mees. & Wels. 452; 3
Kent’s Com. 122. If, therefore, it were necessary in this case to
give any notice, no evidence has been given showing that the de-
fendants, or the guarantor, suffered any loss in consequence of the
want of such notice.

The only remaining question, therefore, worthy of consid-
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eration in this case, arises out of the fact that another bank had
previously purchased drafts drawn in pursuance of the letter of
credit and guaranty., It is claimed that by such purchase the
contract became a fixed and binding contract between such bank
and the promisor, and thereby lost its negotiable character, and
became located so that no other person or bank could purchase
drafts upon the credit of it.

The guaranty, in this case, was manifestly intended to accom-
pany the letter of credit, and is subject, in this respect, to the
same construction. If, therefore, it was competent for Kohn,
Daron & Co. to draw several drafts not exceeding the limit in the
bill of credit specified, and to negotiate them at different banks,
and Heckscher & Coster would be bound by their letter of credit
to accept and pay them, the guarantor would also be liable to the
same extent. As a general rule the surety is liable to the same
extent as the principal, unless he expressly limits his liability.
(Theobald on Prin. and Surety, 46.) It therefore only becomes
necessary to examine the letter of credit, and ascertain whether
it was intended to be limited to one particular bank, or is a general
letter of credit to any and all persons who may advance money
upon it. It is somewhat singular that we find so few adjudica-
tions in our courts upon a class of commercial instruments which
enter so largely into the commerce and business of this country,
and of the world.

In England it seems to be at this time questionable whether
a party who advances money upon a general letter of credit can
sustain an action upon it. Russell et al. v. Wiggins, 2 Story,
214 ; Bank of Ireland v. Archer, 2 Mees. & Welsby, 383. The
reason assigned is that there is no privity of contract between
them. It is there assumed that it is only a contract between the
drawer of the letter and the person for whose benefit it is drawn.
But in this country the contrary doctrine is well settled. Letters
of credit are of two kinds, general and special. A special letter
of credit is addressed to a particular individual by name, and is
confined to him, and gives no other person a right to act upon it.
A general letter, on the contrary, is addressed to any and every
person, and therefore gives any person to whom it may be shown
authority to advance upon its credit. A privity of contract springs
up between him and the drawer of the letter, and it becomes in
legal effect the same as if addressed to him by name. Russell v.
Wiggins, 2 Story’s Rep. 214; 12 Mass. 154; 2 Metcalf, 381; 12
Wend. 393; 12 Peters, 207; Burkhead v. Brown, 5 Hill, 641;
Story on Bills; See Beames’ Lex. Mer. 444.
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But these general letters of credit may be subdivided into
two kinds, those that contemplate a single transaction, and those
that contemplate an open and continued credit, embracing sev-
eral transactions. In the latter case they are not generally con-
fined to transactions with a single individual, but if the nature of
the business which the letter of credit was intended to facilitate,
requires it, different individuals are authorized to make advances
upon it, and it then becomes a several contract with each indi-
vidual to the amount advanced by him. Thus a general letter of
credit may be issued to a person to enable him to purchase goods
in the city of New York, for a country store. The very nature
of the business requires him to deal with different individuals and
houses in order to obtain the necessary assortment. It has never,
as I am aware, been questioned that the guarantor might be
bound to several persons who should furnish goods upon the
credit of the letter.

So letters are issued by commission houses in the city, to
enable persons to purchase produce in the western states. The
money is obtained from the local banks in those states by drafts
drawn upon those houses, and upon the faith of the letters of
credit. It may often happen that a single bank can not furnish
the requisite amount, or it may be necessary to use money in
- different and distant localities. I am not aware of any question
ever having been raised as to the authority of different banks
to act upon the same letter of credit. It is absolutely necessary
that such should be the effect of them in order to facilitate the
commerce of the country, and to carry out the object of the parties
in issuing the letters of credit. Burkhead v. Brown, 5 Hill, 641;
2 Story’s Rep. 214.

The letter of credit in this case was evidently intended to be
general ; it did not contemplate a single transaction, or draft for
the whole amount, but several drafts limited in the aggregate to
twenty-five thousand dollars. Although the address “sir,” and
“your bank,” is in the singular number, yet I think it was intended
to be used in a distributive sense, and apply to any bank or banks
who should purchase the drafts. I can see no object which the
drawers should have for limiting the party for whose benefit the
letter was issued to a single bank. It is said that it would enable
them more readily to revoke the authority, But these letters are
not issued without either undoubted confidence in the persons for
whose benefit they are drawn, or upon ample security. The idea
of giving notice of revocation to any party but that for whose
benefit they are drawn, is never entertained by the guarantors in
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cases of general letters. When they wish to provide for any such
contingency the letters are framed accordingly. Again, in this
case the parties themselves have treated this letter as not limited
to a single bank, for they accepted bills which had been discounted
by the plaintiffs.

I am, therefore, satisfied that the plaintiffs were authorized
to purchase bills upon the faith of the letter and accompanying
guaranty, and that the previous purchase of bills by another bank
is no defense.

Whether the letters had been revoked with the knowledge
of the plaintiffs before the draft was discounted by them, was a
question of fact for the jury. It would clearly constitute no de-
fense unless the plaintiffs had notice of it. The judgment of the
superior court must therefore be afirmed with costs.

Judgment affirmed.

45. TAYLOR et al. v. WETMORE et al,, 10 Ohio 49I1.
Supreme Court, Ohio, 184r.

Special guaranty—Addressee a particular firm. Notice to
guarantor.

This is an action of assumpsit from the county of Portage.

The declaration-contains two special counts. In the first, it is
averred that one C. D. Farrar, on November 26, 1836, being
desirous of purchasing a general assortment of goods in the city
of Pittsburg, for a retail country store, on a credit, and being
unknown to the business men of said city, applied to the defend-
ants, Messrs. Wetmores, then doing business at Cuyahoga Falls,
in Portage county, for a general letter of credit, directed to some
one or more of their correspondents in the said city of Pittsburg,
by means of which the said Farrar might be enabled to make his
purchases; and the said defendants upon such application, made
and delivered to Mr. Farrar a letter of credit, or written guaranty,
addressed to Messrs. A. D. McBride & Co., merchants in Pitts-
burg, in the words following:

“CuvaHocAa FaLLs, November 26, 1836.
“Messrs A. D. McBrineE & Co.

“Gentlemen: Mr. C. D. Farrar has concluded to purchase a few
goods; we have that confidence in Mr. Farrar, that we will say that we-
will be responsible to the amount of $2,000 for goods delivered him.

“We are truly,
“C. W. & S. D. WETMORE.”

And which said letter, the plaintiffs aver was taken by Mr.
Farrar, and presented to Messrs. McBride & Co. at Pittsburg, who
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retained it, as security for themselves and such other merchants in
the said city, as should, at that time and on the faith of said guar-
anty, sell goods on a cred:t to the said Farrar.

' It is also averred that Mr. Farrar was unable to obtain a gen-
eral assortment of goods from the house of the Messrs. McBrides,
whose business was confined to that of grocers, and therefore he
made application to the plaintiffs, upon the strength of the said
guaranty, then in the hands of McBride & Co. referring the plain-
tiffs to the house of McBride & Co. and to the said guaranty ; that
the plaintiffs did in fact call upon McBride & Co., examined the
letter of credit, and being satisfied with their statements in regard
to the responsibility of the defendants, and of the guaranty, in
consideration thereof, sold and delivered to Mr. Farrar, upon a
credit of six months, a bill of dry goods, amounting to $760.75;
of all which the defendants had due and timely notice. The,
plaintiffs then aver that the credit has expired, and that Farrar
has omitted to pay, etc.

The second count states that on November 6, 1836, etc., in
consideration that the plaintiffs at the special instance and request
of the defendants, would sell to said Farrar, on credit, all such
goods as said Farrar should have occasion for and require of said
plaintiffs in their trade and business of wholesale dry goods mer-
chants, they, the defendants, undertook and promised to pay the
plaintiffs therefor; this count then avers the sale and delivery of
goods to the amount of $760.75, on a certain credit, agreed.upon
between the parties, that the credit had expired, that Farrar had
not paid, of which the defendants had notice; avers their liability,
and breach in the non-payment.

To this declaration the defendants filed their plea of the gen-
eral issue,

The testimony submxtted on the part of the plaintiffs, proves:
(1) The execution and delivery of this mercantile guaranty, as
set forth in the first count of the declaration; and (2) That a few
days after its date, it was handed to the firm of McBride & Com-
pany, who not being dealers in dry goods, the witness (who was
a partner of the last mentioned firm), went with Mr. Farrar to
the plaintiffs, and the said guaranty was shown to Mr. Taylor, one
of the plaintiffs ; the witness stated to Mr. Taylor, that he had sold
a bill of groceries on the strength of the letter, and Mr. Taylor
then said he would sell a bill of goods on the strength of the
same, and Mr. Farrar accordingly obtained the goods. The clerk
and salesman of the plaintiffs prove the amount of the goods sold
to be $760.75, and on a credit of six months.
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The evidence on the part of the defendants proves that Far-
rar was in business at Cuyahoga Falls from December, 1836, until
April or May, 1837, when he transferred all his goods to the de-
fendants, and closed his store. That he paid none of his debts in
Pittsburg. That in September, 1837, the witness was present at a
conversation between Taylor, one of the plaintiffs, and C. W. Wet-
more, one of the defendants, in which the defendant asked Tay-
lor, if he considered him responsible, either legally, morally, or
honorably, for the goods Farrar had purchased of him. To which
Taylor replied he did not, but that the defendants had more goods
in their possession, received of Farrar, than they were holden to
the house of McBride for; that the goods would amount to $500
or $700. To this the defendant replied he did not know how that
was ; that there was also left with them, by Farrar, notes and ac-
counts to the amount of about $200, and what they could not make
up out of them, must be made up out of the goods; and if there
was any balance, so far as he was concerned, that should go to the
plaintiffs.

Birhard, for the plaintiffs.

Woop, J. Under the avertments in the declaration, and the
testimony submitted, are the plaintiffs entitled to judgment >—and
I may here remark, in the outset, in this case, that I know of no
arbitrary rule applicable to actions founded upon mercantile guar-
anties, which creates obligations between the parties to which they
have neither expressly nor impliedly assented. In all actions
founded in contract, the agreement as set forth must be proved or
the circumstances existing between the parties must be such as to
leave it clearly to be inferred. In enforcing them, courts of jus-
tice, though they may sometimes be confined by technical rules,
always endeavor to ascertain the understandings and intentions
of the parties, and these are considered as the essence of their
agreements in carrying them into execution. Mercantile guaran-
ties are either general or special; though a single letter of credit
may bear upon its face both of these distinctions. It may be gen-
eral, as to the whole world, to whom the bearer may be accredited,
and to any portion of whom, at his own option, he may make the
guarantor a debtor, and special, as to the amount of the credit; or
unlimited or general in the amount, and special as to the parties.

The first inquiry which arises here, is, whether the guaranty
in question is not special as to persons. It is directed to the house
of McBride & Co., in the city of Pittsburg, and nothing upon its
face evincing an intention to give Farrar credit, or to incur respon-
sibility with any other house.
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The counsel for the plaintiff here admit, that a surety can not
be held beyond the terms of his engagement, but they insist that
although it is addressed only to McBride & Co. as it does not say
“we will be responsible to you,” it is a letter of credit to any other,
who will advance the goods. It seems to us, this reasoning is more
ingenious than sound. The guaranty being addressed to A. D.
McBride & Co., it is to them the defendants speak when they say,
“we will be responsible to the amount of $2,000,” and it contains
no general terms, by which either Farrar, or the house of McBride,
had the authority to transfer it to the plaintiffs, and they to make
the defendants their guarantors, without their assent, express or
implied.

Judgment for the defendants.

46. GARD v. STEVENS, 12 Mich. 292.
Supreme Court, Michigan, 1864.

Guaranty limited as to time.

Case made after judgment, from Berrien Circuit. The facts
sufficiently appear by the opinion.

C. I. Walker, for plaintiff.

G.V.N. Lothrop, for defendant.

MaNNiING, J.—The action is assumpsit for the price of leather
sold to one Gates, on the following guaranty:
“Sr. JosepH; Sept. 18, 1858,
“JoserH GARD.
Dear Sir: If you will let the bearer have what leather he wants, and

charge the same to himself, I will see that you have your pay in a reas-
able length of time, Yours, etc.,
“J. E. STEVENS.”

As plaintiff sold leather to Gates at several different times,
and for different amounts, the first question is whether the guar-
anty is limited as to time. We think it limited to a single pur-
chase or transaction. We must hold this, or that it is unlimited
both as to time and amount. Every person is supposed to have
some regard to his own interest; and it is not reasonable to pre-
sume any man of ordinary prudence would become surety for
another without limitation as to time or amount, unless he has
done so in express terms or by clear implication. If the guaranty
was limited in express terms, either as to time or amount, but
not as to both, it might be said it was the intention of the guarantor
to leave it open as to the other, or that a further limitation could
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not be implied. But where it contains no express limitation as to
either, and there is nothing in the instrument itself from which
it can be inferred that it was the intention of the guarantor to
leave it open as to both, we think it must be understood as refer-
ring to a single transaction. The cases of Rogers v. Warner, 8
Johns. 119, and Whitney v. Groot, 24 Wend. 81, we think are cor-
rect in principle, and not in conflict with any of the cases cited
on the argument by plaintiff’s counsel.

We are further of opinion that the first moneys afterwards
received by plaintiff on Gates’ general account should be applied
in pavment of the leather sold on the guaranty. * * *

The judgment below must be reversed, and a judgment be
entered for the defendant, with costs of both Courts.

MartIN Ch. J. and CAMPBELL, J., concurred.

CHRISTIANCY, J., did not sit in this case.

47. SMITH, et al., appellant, v. VAN WYCK, respondent, 10 Mo. App. 522.
Kansas City Court of Appeals, Missouri, 1890.

Guaranty limited as to transactions. Rulc of construction.
No presumption against guarantor.

Jenkins & Wells, for appellant.
C. O. Tichenor, for respondent.

SMmitH, P. J. * * * The plaintiffs sued defendant upon this
undertaking :

“Kansas-Crry, Mo., July, 188s.

“I hereby guarantee the payment of bills as they mature, purchased
by E. S. Mendenhall, of R. P. Smith & Sons, of Bloomington, Illinois,
to the amount of thirteen htthdred dollars ($1,300).

“T. C. VAN WYcCK,
“1so1 East Eighteenth Street.”

For a bill of goods amounting to $1,240.60, sold by plaintiffs to
said Mendenhall. The facts and circumstances surrounding the
execution of the said undertaking, and the relation of the parties
thereto, and to each other, may be summarized thus: Defendant
had rented to Mendenhall a store and business house. Menden-
hall had placed with one of the plaintiffs, who were wholesale
merchants, an order for goods amounting from thirteen hundred
to seventeen hundred dollars. The plaintiffs hesitated about fill-
ing the order, and one of them went to defendant and told him
that Mendenhall had placed with them an order for goods to
the amount stated, and that they did not like to fill the same
unless defendant would guarantee the payment thereof; that if
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defendant would give his guaranty for thirteen hundred dollars,
and if they sold Mendenhall more goods than that, on such excess
they would take their chances for collecting. That thereupon the
defendant signed the undertaking sued on. The plaintiffs deliv-
ered Mendenhall goods to the amount of the defendant’s guaranty,
for the payment of which the defendant furnished part of the
money. The plaintiffs ther<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>