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If such a policy is appropriate, the problem of discerning a distinction
between conditioned behavior and rational, dissuadable behavior is solved,
at least from a consequentialist point of view. As long as the punishment is
advantageous and it has not been proven that the act was conditioned, in-
dividuals can be justifiably punished.157 This means that, assuming that
such a policy is appropriate, sociopsychological-coercion claims can at
least be partially (if not fully) rejected if consequentialist advantages exist
in support of punishment.

Different consequentialist advantages are given in support of such
punishment in the context of war crimes prosecution. Usually, deterrence
is raised as a consequentialist advantage, 158 but other consequentialist ad-
vantages-such as reconciliation and "social repair"'159 or the "expressive
rationale of punishment" 60 -are also raised. These consequentialist ad-
vantages lead scholars to place extensive restrictions on the extent to
which they allow the existence of sociopsychological coercive conditions
to be taken into account-if not completely rejecting their relevance. 6'

Yet there are two main problems with such responses. First, they treat
individuals merely as means and not as ends in and of themselves by pun-
ishing individuals (without any attempt to prove their actions were not
conditioned) in order to influence the behavior of others. As such, they
support a way of using people that is hard to reconcile with the currently
accepted 16 understanding of human dignity. 63 Second, these responses are

RICHARD B. BRANDT, MORALITY, UTILITARIANISM, AND RIGHTS 220 (1992) (discussing when
even a traditional utilitarian theory will be ready to enact an excuse defense); BUCHANAN, Su-

pra note 155, at 34-35.

157. If it has been positively proven that the act has been committed irrationally, most
consequentialist views will either claim that it is unlikely that it will ever be beneficial to pun-
ish such a person or that there is a side constraint that forbids the punishment. Antony Duff,
Legal Punishment, pt. 3, STAN. ENCYCLOPEDIA PHIL. (Edward N. Zalta ed., fall 2008 ed.),
http://plato.stanford.edu/entries/legal-punishment/. However, if there is no such positive proof,
then the extent to which the suspected irrationality of the behavior is taken into account de-
pends on whether doing so can aid in furthering consequentialist aims. See BUCHANAN, supra
note 155, at 39.

158. See, e.g., Bagaric & Morss, supra note 19, at 242, 248-54.

159. Fletcher & Weinstein, supra note 64, at 627-28. But see Bagaric & Morss, supra
note 19, at 242-48 (rejecting such rationales as the basis for justifying punishment in war
crimes prosecution).

160. Sloane, supra note 19, at 42, 44, 70-71, 83-85, 88-94; see also Kapur, supra note
13, at 1036-38. But see Dingwall & Hillier, supra note 25, at 15-18 (criticizing this rationale).
This rationale has both consequentialist and retributivist aspects.

161. See, e.g., Bagaric & Morss, supra note 19, at 242, 248-54.

162. Eyal Zamir & Barak Medina, Law, Morality, and Economics: Integrating Moral
Constraints with Economic Analysis of Law, 96 CALIF. L. REv. 323, 332-33 (2008) (stating
that even most consequentialists are concerned about the "counterintuitive or even morally re-
pugnant conclusions of unconstrained consequentialism," one of them being the permission to
use people as a means to another end).

163. See, e.g., Sloane, supra note 19, at 42, 82; Tallgren, supra note 13, at 592. Some
consequentialist points of view see no problem with punishing individuals for the sole pur-
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highly speculative: without further proof of rational, dissuadable behavior,
claiming that punishing a person will affect her or others' future behavior
is devoid of merit.' 64

2. The Moral-Blame Response

"Retributivism comes in very different forms,"' 65 and accordingly the
core terms of such perspectives, such as "moral blame" and "culpability,"
are vague, and their precise definition is disputed among different
retributivist views.' 66 Therefore, it is much more difficult to reach an
undisputed conclusion regarding when culpability exists. 167 Attempts have
been made, however, to use the commonly endorsed bases for the
attribution of blame in order to claim that sociopsychological-coercion
defenses are unnecessary. Yet, the fact of the matter is that none of the
commonly endorsed bases for culpability succeed in convincingly showing
that the line should be drawn in such a manner, or where exactly the line
between excusable and culpable behavior should be drawn. 168 Thus, other

pose of influencing the behavior of others. See, e.g., Dingwall & Hillier, supra note 25, at 9.
And some supporters of consequentialism have argued that "a richer or subtler account of the
ends that the criminal law should serve will generate suitable protection against unjust pun-
ishments... " Duff, supra note 157, pt. 3. However, as Duff has summarized in response to
such claims, "the objection remains that any purely consequentialist account will make the
protection of the innocent against injustice contingent on its instrumental contribution to the
system's aims." Id.

164. See Dingwall & Hillier, supra note 25, at 7-9, 14-18; Drumbl, supra note 19, at
590-93; Ross & Shestowsky, supra note 53, at 1102-04; TaIlgren, supra note 13, at 571-76,
582-83, 584, 592; Gonzalez, supra note 13, at 90-91. This criticism is clearly true regarding
deterrence, but it is also true regarding the other consequentialist rationales, such as social re-
pair or the expressive rationale. Roughly speaking, both of these rationales assert that the
punishment of past criminals can change peoples' views, and this will in turn reduce the
chances that the individuals influenced by the normative message and the means used to con-
vey it (that is, the punishment of past criminals and the declaration that the act is wrong) will
perform atrocious acts in the future. However, without proving that the individuals who violate
ICL are rational and dissuadable by ICL and war crimes prosecution, the use of a penal pro-
cess for the creation of such a normative messaging is suspect as futile for two main reasons.
First, if in those specific situations in which ICL is violated such strong sociopsychological
coercive conditions exist as to compel almost all individuals to perform atrocities, then any
attempt to influence their behavior through the use of ex ante normative messaging would not
have any effect. Second, many think that the punishment of conditioned individuals is unfair,
and research indicates that individuals are only dissuadable by laws and threats of sanctions
that are made by legal systems that they view as fair. See, e.g., Gonzalez, supra note 13, at 91.
As such, if an attempt is not made to excuse those conditioned actors, this may backfire, lead-
ing individuals to commit war crimes out of defiance. See Tallgren, supra note 13, at 561, 583.

165. Duff, supra note 157, pt. 5.
166. See FLETCHER, supra note 57, at 491-504; Herbert Fingarette, Rethinking Criminal

Law Excuses, 89 YALE L.J. 1002, 1008-12 (1980) (book review).
167. Dingwall & Hillier, supra note 25, at 18 ("Culpability is much more difficult to as-

sess.").
168. See OSIEL, supra note 112, at 25-61. Assertions of the ability to hold a person re-

sponsible according to the commonly endorsed bases for the attribution of blame, despite the
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than this general statement, the discussion herein shall focus on the
attempts of a relatively accepted retributivist perspective to deal with the
difficulty in discerning when behavior is conditioned.

This retributivist moral-blame perspective attempts to provide a re-
sponse to the difficulty in differentiating between rational and irrational
violators. This response argues that only morally blameworthy people
should be punished. 169 However, it recognizes that it is currently impossi-
ble to accurately distinguish acts committed rationally (which are
therefore potentially blameworthy)17 ° from those committed by condi-
tioned individuals (which are therefore not blameworthy).' 17 With that
said, this response does not support abandoning all attempts to differenti-
ate between these two categories of actions. Accordingly, it does not claim
that permissive sociopsychological-coercion defenses should be enacted
based on the findings of sociological and psychological research.172 A

research findings, were mainly made by supporters of the compatibilist retributivist perspec-
tives (because these perspectives do not assume that a person has control over her actions). See
sources cited supra note 34. Yet these assertions are unconvincing. See Andrew E. Lelling, A
Psychological Critique of the Character-Based Theories of Criminal Excuse, 49 SYRACUSE
L. REV. 35, 89 (1998) (discussing the inability of character-based theories to distinguish
between acts that should be attributed to one's character and acts that should be viewed as
the result of external forces); Luban, supra note 34, at 106-16 (arguing that in light of an ac-
tion-based theory of responsibility, sociopsychological-coercion defenses should not be adopt-
adopted-a problematic argument because it is true only if one accepts his explanation for the
process that leads individuals to commit the wrongful act, an explanation that cannot be prov-
en or refuted); Nelkin, supra note 101, at 194-206 (showing that if one adopts weakness of
will, identificationism, or reasons-responsiveness as the basis for culpability, sociological and
psychological research threatens the ability to attribute responsibility and supports the con-
clusion that, in the end, the determination should be made on a case-by-case basis); see also
JONATHAN GLOVER, RESPONSIBILITY 66-67, 181-90 (1970) (adopting a "reactive" basis for
the attribution of blame and thus reaching the conclusion that sociopsychological-coercion de-
fenses should not be adopted). Glover's perspective, however, ignores the fact that whether
members of a society will wish to condone an act depends on the explanation given for the
commission of the act. Miller, supra note 16, at 266.

169. Mary Sigler, The Story of Justice: Retribution, Mercy, and the Role of Emotions in
the Capital Sentencing Process, 19 LAw & PHIL. 339, 348 n.24 (2000) ("Retributivism is a
theory of punishment based on the moral blameworthiness of wrongdoers. . See also
sources cited supra notes 30, 40.

170. As previously discussed, most current retributivist views see rationality as a prereq-
uisite for criminal responsibility. See sources cited supra notes 30, 40.

171. Cf FLETCHER, supra note 57, at 492-94, 839-42 (discussing this issue in the con-
text of the insanity defense).

172. See Richard Delgado, A Response to Professor Dressier, 63 MINN. L. REV. 361,
364 (1979); Joshua Dressier, Professor Delgado's "Brainwashing" Defense: Courting a De-
terminist Legal System, 63 MINN. L. REV. 335, 358-60 (1979). Despite the disagreement
between Delgado and Dressler regarding the brainwashing defense (as well as other sociopsy-
chological-coercion defenses), each criticizes the accuracy of the other scholar's legal rule
used to distinguish conditioned behavior and rational, dissuadable behavior. Moreover, even
Delgado, who supports a more permissive approach, states that belonging to a group that suf-
fers from certain coercive socioeconomic conditions is insufficient to entitle every member of
that group to a defense. Delgado, supra.

[Vol. 33:749
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moral-blame perspective is not only based on the tenet that people who are
not morally responsible should not be punished, but also on the belief that
not punishing people who are morally responsible violates their basic hu-
man dignity since it fails to respect their ability to rationally differentiate
between right and wrong. 173

Therefore, supporters of this moral-blame response believe that crimi-
nal law should draw a normative dividing line in an attempt to differentiate
between conditioned violators and rational, dissuadable violators, but
acknowledge that such a line will be "crude" (leading to the punishment of
some conditioned individuals and to the acquittal of some rational, dis-
suadable individuals). 174 Supporters of this view argue that such a dividing
line can be morally justified, despite its inaccuracy, if it fulfills two condi-
tions. First, the legal system must draw the line as accurately as current
scientific knowledge enables it. 175 Second, since scientific knowledge
alone cannot provide the answer as to where precisely this dividing line
should be placed, any remaining uncertainty regarding its accurate
placement needs to be resolved according to society's perceptions of what
behavior should fairly be considered conditioned. 176

Moreover, one should take notice of the fact that in the context of a
person who has committed a criminal act in a situation in which strong
sociopsychological coercive conditions exist, there are at least two reasons
that make determining whether that person is morally blameworthy
difficult. First, a spectrum exists between completely conditioned behavior
and fully rational, dissuadable behavior; therefore, a decision needs to be
made about where on this spectrum a person's rationality (and
dissuadability) is so diminished that it would be unfair to hold her morally
blameworthy.177 Second, direct assessment of a person's level of rationality
(and dissuadability) is impossible, as only the external factors that have a
potential to influence a person can be assessed (that is, environmental,
sociological, and psychological conditions, as well as individuals'
observable behavior, traits, and capabilities). 78 In a real-life context, an

173. Mohammed Saif-Alden Wattad, The Meaning of Guilt: Rethinking Apprendi, 33
NEW ENG. J. ON CRIM. & CIv. CONFINEMENT 501, 532, 539 (2007).

174. FLETCHER, supra note 57, at 846; Dressier, supra note 136, at 1367. See also
sources cited supra note 172 (admitting some over- and underinclusiveness in their suggested
norm while criticizing the over- and underinclusiveness of the other scholar's norm).

175. Cf. FLETCHER, supra note 57, at 492-96, 839-46 (discussing this issue in the con-
text of the insanity defense). Further, many argue that science cannot ever solve the need to
make a normative determination. They argue that the decision regarding at which point along
the spectrum between perfectly rational, dissuadable behavior and completely conditioned be-
havior a person should be considered not blameworthy is always a normative decision. See
Morse, supra note 54, at 179.

176. Cf. FLETCHER, supra note 57, at 492-96, 839-46 (discussing this issue in the con-
text of the insanity defense); Dressier, supra note 136, at 1365-67.

177. See, e.g., Morse, supra note 54, at 179.
178. See supra note 137 and accompanying text.
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abundance of factors influence a perpetrator's actions (or at least have the
potential to influence behavior), with some such factors tending to
increase a person's level of conditioning and others to decrease it.
Therefore, the true decision that needs to be made is when it can be
assumed that the effect of the coercive factors has diminished rationality
(and dissuadability) to a point at which it would be unfair to hold a person
morally blameworthy. Yet in these two difficulties also lies a part of the
solution. First, in a real-life context, many factors are likely to influence a
person's actions (and some such factors tend to increase a person's level of
rationality and dissuadability). Second, because a spectrum exists between
completely conditioned behavior and fully rational, dissuadable behavior,
it can be assumed that some level of rationality (and dissuadability) almost
always affects a person's actions. Therefore, according to many supporters
of the moral-blame perspective, fairness demands viewing a person who
has committed a crime in a situation in which sociopsychological coercive
conditions exist as not blameworthy only when these conditions are so
intense that law-abiding behavior cannot be reasonably expected. 79

In the legal discourse of ICL and war crimes prosecution, attempts to
provide a response to the difficulty in differentiating between conditioned
violators and rational, dissuadable violators that are based on a moral-blame
perspective do seem to exist. Reliance on this perspective is implied in some
of the positions that do not support abandoning war crimes prosecution-
despite the existence of sociopsychological coercive conditions-yet
support the adoption in the context of war crimes of extensive sociopsy-
chological-coercion defenses. 180

However, this response is problematic in its use of society's percep-
tions of fairness as a means of distinguishing between culpable and
nonculpable behavior. Setting such a vague benchmark is likely to lead to
variance in judicial rulings.' 8 ' Especially within the context of the hetero-
geneous international community, 182 perpetrators of similar war crimes
may be treated differently depending on the presiding judges' interests and
moral views.183

3. The "Balancing" Response

A third attempt to differentiate between conditioned violators and ration-
al, dissuadable violators in current criminal law jurisprudence is based upon a

179. Paul H. Robinson, Are We Responsible for Who We Are? The Challenge for Crimi-
nal Law Theory in the Defenses of Coercive Indoctrination and "Rotten Social Background,"
2 ALA. C.R. & C.L. L. REV. 53, 57 (2012).

180. See, e.g., Gonzalez, supra note 13, at 50, 66, 76, 83, 91, 156-69.

181. Even in the domestic context Dressier has admitted that the fairness test "provides
no simple or noncontroversial answers" and that it will always be "a matter of line drawing
about which reasonable minds can differ." Dressier, supra note 136, at 1367.

182. See, e.g., Sloane, supra note 19, at 53.

183. Cf Olusanya, supra note 13, at 30-31; Renteln, supra note 64, at 439-40.

[Vol. 33:749
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view that attempts to balance moral-blame and consequentialist considera-
tions. I4 Such a perspective views moral blame as an important concern
and therefore tries to ascertain more clearly-in comparison with the con-
sequentialist points of view-those instances in which a person's actions
are conditioned.

85

Yet, most supporters of this perspective oppose permissive recognition
of sociopsychological-coercion defenses because they fear that a defense
that easily excuses offenders will be taken advantage of by people who ra-
tionally violate the law. 186 Because of this concern, supporters of this
perspective argue that excuse defenses that are based on claims of condi-
tioned action, such as sociopsychological-coercion defenses, should be
allowed only in the context of categories of situations in which a person
can point to a "disability" that clearly distinguishes her behavior from that
of the majority. 87

Based on this moral perspective, some in domestic legal discourse have
rejected any need to incorporate sociopsychological-coercion defenses,
while others have concluded that relatively extensive sociopsychological-
coercion defenses should be allowed. 88 This discrepancy alone indicates
that this perspective does not provide sufficient guidance with regard to the
extent to which such defenses should be incorporated.

Moreover, in the context of war crimes prosecution, acceptance of a view
that endorses extensive sociopsychological-coercion defenses on the basis of
this moral perspective will be difficult. That is because the categories that
could be used to differentiate between individuals and the majority in the con-
text of the prosecution of domestic crimes-such as belonging to a close and
distinct subculture or committing the crime under extremely strong peer pres-
sure-are likely to include most perpetrators of war crimes.189 At the same
time, in the context of war crimes prosecution, an attempt to further restrict
the categories in which sociopsychological-coercion defenses should be

184. It can be argued that in practical terms this is the actual approach utilized by most
legal systems. See Darryl K. Brown, Cost-Benefit Analysis in Criminal Law, 92 CALIF. L. REV.
323, 326 (2004); Cougblint, supra note 30, at 9-10; Jerome Hall, Science and Reform in Crimi-
nal Law, 100 U. PA. L. REV. 787, 796 (1952); Halleck, supra note 30, at 128-29; Gonzalez,
supra note 13, at 63.

185. Cougblint, supra note 30, at 9-10 ("[M]ost of the current scholarship serves up a
concoction of the two, in which principles derived from one of the dominant theories attenuate
the excesses that the other would achieve in an undiluted form."). The most significant "ex-
cess" of consequentialist theories is claimed to be the lack of sufficient care for the issue of
blameworthiness. Duff, supra note 157, pt. 3.

186. See, e.g., Shavell, supra note 154, at 1254-55 (discussing such concerns of abuse).

187. See Jayaraman, supra note 138, at 343; see also 2 PAUL H. ROBINSON, CRIMINAL
LAw DEFENSES 440-42 (1984); Paul H. Robinson, Criminal Law Defenses: A Systematic
Analysis, 82 COLUM. L. REV. 199, 226-28 (1982).

188. Compare Jayaraman, supra note 138, at 343 (accepting such a consideration only as
a mitigating factor), with Note, The Cultural Defense in the Criminal Law, 99 HARV. L. REv.
1293, 1308-11 (1986) (supporting a relatively extensive defense).

189. See sources cited supra note 110 and accompanying text.
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applied out of a fear that more extensive defenses will be abused is also
problematic. It suffers the same ills that the consequentialist views suffer.
From a moral-blame perspective, such limitations will lead to the punish-
ment of many nonculpable individuals for the sole purpose of preventing
those who are culpable from going unpunished.1 90 From a consequentialist
perspective, without further proof of the assumption of rationality or dis-
suadable behavior, to claim that the setting of such limits (that will lead to
the punishment of irrational and undissuadable individuals) will affect
their or others' future behavior is to make a speculative claim devoid of
concrete proof. 191

In summary, none of the current jurisprudential responses provide a
convincing answer to the following question: How can conditioned viola-
tors and rational, dissuadable violators be differentiated when a crime has
been committed where sociopsychological coercive conditions exist? Since
almost all situations that ICL and war crimes prosecution attempt to regulate
are situations in which sociopsychological coercive conditions exist, these
responses do not aid in disproving the claim that rational and dissuadable
behavior cannot be generally assumed in the context of war crimes. Thus,
current jurisprudential responses leave ICL and war crimes prosecution
standing on shaky moral ground, unable to convincingly justify the crimi-
nal punishment of at least most, if not all, violators of ICL. Is, then, the
only conclusion that ICL and war crimes prosecution lack moral justifica-
tion? The answer is no, since a more accurate interpretation of the findings
of sociological and psychological research leads to the conclusion that ra-
tional, dissuadable behavior can be generally assumed, even in the context
of war crimes.

III. THE INFLUENCE OF PENAL NORMS ON
SOCIOPSYCHOLOGICAL COERCION

Reality is often much more complex than a laboratory setting. A per-
son's behavior in real life is often influenced by a much greater array of
factors. Some factors increase the tendency for rational, dissuadable behav-
ior and others increase the potential for conditioned behavior.'92 This does
not mean that sociopsychological coercive conditions do not compel indi-
viduals to commit wrongful acts in real life. 193 It does, however, mean that

190. Cf FLETCHER, supra note 57, at 846 (discussing a similar issue in the context of the
insanity defense in domestic law); sources cited supra note 163 and accompanying text.

191. Cf supra note 164 and accompanying text (pointing out a similar flaw-of making
a speculative assertion devoid of sufficient proof that punishing a person will affect her or
others' future behavior-with regard to the consequentialist response).

192. See, e.g., KELMAN & HAMILTON, supra note 84, at 166 ("Authority situations differ
in their likelihood of eliciting obedience, depending on the interplay between binding and op-
posing forces.").

193. Some claim that the research findings cannot be generalized beyond the laboratory
setting. See, e.g., Martin T. Orne & Charles H. Holland, On the Ecological Validity of Labora-
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when judging the extent to which a person's action should be considered
conditioned, we should do so while taking into account all the different
factors that likely influenced that action. We should not judge the action
based solely on the fact that it was performed in a setting in which strong
sociopsychological coercive conditions existed. 94 It further means that, in
the real world, as well as in a laboratory setting, actions may be taken in
order to strengthen the effect of the factors that increase the levels of ra-
tionality and dissuadability.

Research does not ignore this complexity, as the discussion below
shows. The research not only attempts to uncover the factors that increase
the probability that a person's behavior will be conditioned but further at-
tempts to uncover those factors that increase the levels of rationality and
dissuadability. Yet the legal discourse dealing with ICL and war crimes
prosecution has focused mainly on the fact that strong sociopsychological
coercive conditions exist in the context of almost all of the situations that
ICL and war crimes prosecution attempt to regulate, while factors that do
(or at least can) have a countereffect are generally ignored. 195 If, however,
the complexity of the reality is not ignored and factors that have a coun-
tereffect are taken into account, the levels of rationality and dissuadable
behavior are revealed to be much higher in war crimes, leading to the con-
clusion that ICL and war crimes prosecution do not lack moral
justification. 196 The following Section examines a main factor that may en-
hance rationality and dissuadable behavior, which has received little notice

tory Deceptions, 6 INT'L J. PSYCHIATRY 282 (1986). Yet, others have responded by repeating
the experiments with similar results in a real-life setting. See, e.g., Charles K. Hofling et al., An
Experimental Study in Nurse-Physician Relationships, 143 J. NERVOUS & MENTAL DISEASE 171
(1966). Moreover, we need to remember that most of the sociological research on the subject was
not conducted in a laboratory setting, but is instead based on surveys, case studies, and analyses
of official records. See Christine Home & Michael J. Lovaglia, Introduction: Why Experiments
Now? Coordinating Research Methods to Accelerate Innovation in Law, Crime, and Deviance, in
EXPERIMENTS IN CRIMINOLOGY AND LAW: A RESEARCH REVOLUTION 1, 2 (Christine Home &
Michael J. Lovaglia eds., 2008). Yet I am not claiming that the research findings cannot be gener-
alized. My claim is more moderate: in attempting to assess the extent of the effect of
sociopsychological coercion, and certainly in attempting to assess the extent of this effect in real-
life situations, all factors that can be assumed to have an influence (both coercive factors and
those enhancing rationality and dissuadability) should be taken into account.

194. David Luban, Integrity: Its Causes and Cures, 72 FORDHAM L. REV. 279, 297
(2003).

195. See sources cited supra notes 64, 90, 110-114, 120-123, 127. In these sources,
there is an emphasis on the research findings in which the effect of sociopsychological coer-
cive conditions is strong, and on the existence of such conditions in almost all the situations
ICL and war crimes prosecution attempt to regulate. Moreover, even those who reject the ef-
fect of sociopsychological coercion usually simply state that they opine that rational,
dissuadable actions do exist despite the conditions inherent in the situations that ICL and war
crimes prosecution attempt to regulate, without referring to the research that shows when con-
ditioned behavior is less likely to occur. Osiel, supra note 23, at 119 ("Despite the serious
nature of these criticisms, lawyers and legal scholars tend to dismiss these pervasive discon-
tents rather too perfunctorily.").

196. See infra Part 1I.B-C.
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in the context of ICL and war crimes prosecution: 197 the effect of norma-
tive assertions in reducing conditioned behavior. 198

A. Research Findings

1. Psychological Research

Psychological research shows that the tendency of individuals to per-
form atrocities out of conformity to a social group's behavior can be
reduced.' 99 As previously discussed, such findings show that under condi-
tions of group cohesion, people either do not recognize the wrongfulness of
their acts (despite the fact that in "normal" conditions they would be able to
recognize this), or, even if they do recognize the wrongfulness of their acts,
they are nevertheless psychologically compelled to act in a wrongful man-
ner.

200

Yet research findings indicate that normative assertions can ex ante edu-
cate individuals about the wrongfulness of certain acts and, if internalized
by these individuals, can reduce conformity to the group.20' Moreover, if a
member of the group clearly expresses her position that the act is wrong,
conditioned conformity to the group's view is not likely to be the controlling

197. The exception is the study made by the International Committee of the Red Cross in
an attempt to understand the sociological and psychological roots of war crimes. Mufioz-Rojas
& Frdsard, supra note 13, at 192. Mufioz-Rojas and Frdsard have acknowledged the influence
that law has in reducing the likelihood of the commission of war crimes. However, based on
the research findings, they have reached the conclusion that individuals' behavior is condi-
tioned in the context of war crimes. The combined result of these two factors has led them to
the conclusion that violations of the law of war should be treated as a criminal matter and that
violators should be punished "because the idea that the bearer of weapons is morally autono-
mous is inappropriate." Id. at 202. I disagree with their claim of a general lack of autonomy.
First, if true, it would be unjust, from a moral-blame perspective, to punish these individuals.
Second, a spectrum exists between completely conditioned behavior and perfectly rational,
dissuadable behavior, and normative assertions increase a person's moral-autonomy level.
Therefore, their claim is simply incorrect.

198. Robinson has strongly taken this issue into account in the context of domestic crim-
inal law. See Robinson, supra note 179. However, I think that even he would agree that the
course of action he generally supports would be problematic in the context of ICL and war
crimes prosecution. See ROBINSON, supra note 28, at 113, 130, 135, 152-53, 180.

199. See sources cited supra notes 191-191, 195, 197.

200. See sources cited supra note 90 and accompanying text.

201. See, e.g., William B. Hansen & John W. Graham, Preventing Alcohol, Marijuana,
and Cigarette Use Among Adolescents: Peer Pressure Resistance Training Versus Establishing
Conservative Norms, 20 PREVENTIVE MED. 414, 427 (1991) (concluding that conservative-
norms education is a more effective strategy than educating for peer pressure resistance);
Richard C. Hollinger & John P. Clark, Formal and Informal Social Controls of Employee De-
viance, 23 Soc. Q. 333, 341-43 (1982) ("[D]ata .. . suggest that the perceptual severity of
formalized sanction threats ... do provide some social control of employee behavior, albeit
indirectly, by shaping and reinforcing the prevailing worker normative structure in response to
deviance by fellow employees.").
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factor in the decisions of a significant number of members of her group. 02

Let us assume that a group member does not initially view the action per-
formed by other group members as wrong. However, a second group
member asserts that the act is wrong. In such a situation, it is less likely that
the first group member will be simply swept up by group conformity to
commit the act. Rather, it is more likely that she will rationally assess the
situation and decide how to act, since dissent within a group breaks the
group's coercive psychological influence and leads even those individuals
who disagree with the dissenter's view to act in a manner that they inde-
pendently determine is correct. 20 3 For example, when Asch, in his line
experiment, inserted into the group a dissenter that claimed that a third line,
which was also not the right one, was the matching line, conformity was
substantially reduced and most subjects correctly stated which line was the
matching one.2 °4

As also discussed previously, once the group performs an act that a group
member has initially thought of as wrong, that group member often abandons
her previous position and claims that the act is right or justified.20 5 Yet, re-
search indicates that if a group member is aware of normative messages
asserting that the act is wrong, she is less likely to abandon her previous posi-
tion out of conformity-it is more likely that she will instead rationally
consider which position should be adopted (her initial one supported by the
norm or the group's position) before acting.0 6

Penal norms may be especially effective in reducing the performance of
wrongful acts out of conformity because of their external demand for ac-
countability. 207 That is, however, under the condition that they are also
internalized by at least some group members as social norms after being leg-
islated or, alternatively, that they correlate with and reaffirm a social norm

202. E.g., Asch, supra note 77, at 34 (showing that when a second dissenter is found in
the group, even if she holds a different position than that of the subject, that "the effect of the
majority on the subject decreases ... and extremes of yielding disappear").

203. RITA L. ATKINSON ET AL., HILGARD'S INTRODUCTION TO PSYCHOLOGY 651 (13th
ed. 2000); Asch, supra note 77, at 34; see also KEIJZER, supra note 88, at 56-58, 64; KELMAN
& HAMILTON, supra note 84, at 160-61.

204. Asch, supra note 77, at 34.
205. See supra notes 88-90 and accompanying text.

206. See Don A. Moore & George Loewenstein, Self-Interest, Automaticity and the Psy-
chology of Conflict of Interest, 17 Soc. JUST. REs. 189, 190-90, 195-96, 198-99 (2004)
(arguing that "[s]elf-interest is automatic, viscerally compelling, and often unconscious,"
while "[u]nderstanding one's ethical and professional obligations to others, in contrast, often
involves a more thoughtful process," and suggesting the use of social norms in order to en-
courage decision making based on the conscious process).

207. Renee M. Jones, Law, Norms, and the Breakdown of the Board: Promoting Ac-
countability in Corporate Governance, 92 IowA L. REv. 105, 139 (2007) ("Norms governance
fails because without an external corrective mechanism, acceptable norms drift and become
replaced with undesirable norms.").
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that existed before their legislation; otherwise, they may create antagonism
and defiance.20 8

Moreover, when group members start to commit the wrongful act, penal
norms can reduce the likelihood that a group member will abandon her ini-
tial position that views the act as wrong. Penal norms thus supply the person
with a strong backing for her initial position, reducing the likelihood of self-
doubt,"°9 and the publicized backing of the norm with sanctions increases
the probability that the group member will be aware of a norm asserting that
the act is wrong. 210 Thus, penal norms reduce the likelihood that a normative
view that an act is wrong, held by some group members, will gradually be
replaced by undesirable norms, even if other group members start to per-
form the prohibited act.211

Furthermore, penal law holds individuals accountable for their ac-
tions, and "[p]sychological studies confirm the view of social theorists that
accountability-a requirement to explain one's decision to others-can
weaken the otherwise strong pressure to conform to peer judgments 212

and increase the probability that each group member will "consider the
facts more objectively. 213 As such, penal norms not only reduce the com-
mission of wrongful acts, they also increase the likelihood that commission
of such an act will be based upon rational deliberation that resulted in a
choice to violate the law despite the risk of being punished.214

Further, research examining wrongful acts committed by subordinates
under the order of an authority indicates that a normative proclamation that
contradicts the wrongful order, if made by another authoritative body (such
as a penal system), increases the chances that subordinates will not obey out
of conditioned conformity but will rationally consider the conflicting nor-
mative assertions. 2 5 As Kelman and Hamilton state:

It is likely that divided authority reduces the strength of binding
forces even in situations in which one of the authorities is clearly of

208. See id. at 150-52; see also John M. Darley & Paul H. Robinson, Utility of Desert,
91 Nw. U. L. REV. 453,471-76 (1997).

209. Moore & Loewenstein, supra note 206, at 198-99 ("One way in which rule-based
deterrence can work is by proscribing certain behaviors and putting them outside the bounds
of propriety.").

210. Darley & Robinson, supra note 208, at 472 ("Every time criminal liability is im-
posed, it reminds us of the norm prohibiting the offender's conduct and confirms its
condemnable nature.").

211. See Jones, supra note 207, at 139; see also Mufioz-Rojas & Frdsard, supra note 13,
at 203 (discussing this issue in the context of war crimes prosecution).

212. Jones, supra note 207, at 141.

213. Id. at 143; see also Mufioz-Rojas & Frdsard, supra note 13, at 192 (discussing this
issue in the context of war crimes prosecution).

214. See supra note 34 (discussing the definition of rationality).

215. KELMAN & HAMILTON, supra note 84, at 159; Danielle S. Beu & M. Ronald Buck-
ley, This is War: How the Politically Astute Achieve Crimes of Obedience Through the Use of
Moral Disengagement, 15 LEADERSHIP Q. 551, 565 (2004).
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higher status. In such a situation, of course, subordinates are not as
free to choose the authority whose orders they find more congenial
.... The mere fact that there is a disagreement among authorities,
however, raises the possibility of redefining the situation and gives
some authoritative backing to that possibility.216

2. Sociological Research

Sociological research also supports the conclusion that penal law can
reduce the likelihood of conditioned action. 2

1
7 Such research indicates that

members of a subculture are usually not completely isolated from the
general society, and the extent to which they are isolated depends on society's
efforts to influence their behavior and incorporate them into the general socie-
ty.218 Law can affect social perceptions, and as such the general society can
promote acceptance of its norms over those of the subculture by stressing the
duty to abide by its law.219 If the legal system is fair220 and the law is suffi-
ciently enforced, this strategy sends a normative message that "counteracts
the inferences that point social influence in the direction of crime. '22

1 As
such, this policy can reduce the isolation of the members of the subculture
to a level where it will be insufficient to justify (according to views that do
not endorse behavioral determinism) a sociological coercion defense. 222 Or,

216. KELMAN & HAMILTON, supra note 84, at 159.

217. ROBINSON, supra note 28, at 186 ("In fact, in a society as diverse as ours, the crimi-
nal law may be the only societywide mechanism that transcends cultural and ethnic
differences. Thus, the criminal law's most important real-world effect may be its ability to as-
sist in the building, shaping, and maintaining of these norms and moral principles. It can
contribute to and harness the compliance-producing power of interpersonal relationships and
personal morality.").

218. See Mufioz-Rojas & Frdsard, supra note 13, at 189-93; see also JASON S. ABRAMS
& STEVEN R. RATNER, ACCOUNTABILITY FOR HUMAN RIGHTS ATROCITIES IN INTERNATIONAL

LAW: BEYOND THE NUREMBERG LEGACY 24-25 (2001); ROBINSON, supra note 28, at 127-28;
Sampson & Bartusch, supra note 53, at 780 (discussing this issue in a domestic context); infra
note 276 and accompanying text.

219. ROBINSON, supra note 28, at 147; Dan M. Kahan, Social Influence, Social Meaning,
and Deterrence, 83 VA. L. REV. 349, 350 (1997).

220. If the legal system is not fair, individuals might violate the law out of defiance. See,
e.g., Gonzalez, supra note 13, at 91. See also sources cited infra note 228 and accompanying
text.

221. Kahan, supra note 219, at 371 (discussing this issue in a domestic context); see also
Mufioz-Rojas & Frdsard, supra note 13, at 192, 202-03 (discussing this issue in the context of
war crimes prosecution); Robinson, supra note 179, at 64-65 (discussing this issue in a do-
mestic context).

222. According to sociopsychological-coercion claims that do not endorse behavioral
determinism, a defense should be afforded only to members of close and distinct subcultures.
See, e.g., Renteln, supra note 64, at 497-99 (stating the conditions for such a defense, her ar-
gument that members of subcultures should not be afforded the defense because "their
worldview is not radically different from the rest of sociality," and also discussing the fact that
cultural values and traditions change and evolve). See also supra note 102 and accompanying
text.
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in other words, this policy not only reduces the commission of crimes, but
also increases the ability to assume that a person rationally chooses to com-
mit the crime in situations where crimes are committed.

B. War Crimes Prosecution and Requirements for Penal Norms
to Be Influential

The findings of sociological and psychological research thus indicate
that a criminal justice system that is sufficiently fair 23 and sufficiently
enforced,1 4 and one in which normative messages reach many (even if not
all) members of the social groups the system addresses, 2 5 can use penal
norms to reduce the effect of sociopsychological coercive conditions.
However, are these requirements attainable in general and by ICL and war
crimes prosecution specifically? If they are, then this research supports what
current jurisprudence has failed to demonstrate, namely that the commission
of a war crime should be perceived as a conditioned act only on rare
occasions.

1. Fairness

If a person disagrees with the norms of a legal system (for example, the
norms of ICL) and prefers the values of her subculture, will she ever per-
ceive her punishment or that of other members of her group for violating the
legal system's norms, which contradict the subculture's norms, as fair?2 26

Research suggests that this is possible because a person's perception of fair-
ness does not depend only on the outcome of the penal process, but also on
the procedure. 227 Moreover, her perception of procedural fairness can some-
times be even more influential than whether she attained a "favorable
outcome" in reducing the probability that she will return to crime.228

Furthermore, the presentation of the situation as one in which a member
of a subculture always prefers the values of her subculture over those of the
legal system is misleading; it has been proven that even in the context of the
norms of ICL, usually the legal system's "values coexist[] alongside residual
values associated with deviant subcultures. '229 In such a context, the effect
of procedural fairness can be expected to be even stronger, and research in-
dicates that "perception of just treatment (even if adverse) could reduce the

223. See supra note 220 (discussing why this is needed).

224. See supra text accompanying note 221 (discussing why this is needed).

225. See supra text accompanying note 203 (discussing why this is needed).

226. See Robinson, supra note 179, at 64-65; see also Tallgren, supra note 13, at 571.

227. See RoBINSoN, supra note 28, at 51; Gonzalez, supra note 13, at 91.

228. Raymond Paternoster et al., Do Fair Procedures Matter? The Effect of Procedural
Justice on Spouse Assault, 31 LAw & Soc'Y REv. 163, 163, 192-95 (1998).

229. Sampson & Bartusch, supra note 53, at 780 (stating this issue in the context of do-
mestic subcultures). See also supra text accompanying note 218; infra text accompanying note
276 (discussing this issue in the context of ICL and war crimes prosecution).
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likelihood that individuals will completely sever or further attenuate their
ties to conventionality."

2 30

With that understanding in mind, is war crimes prosecution sufficiently
fair in its procedural and other process-related aspects to allow the assumption
of at least some effect on human disposition? War crimes prosecution is some-
times criticized for lacking such fairness mainly because of the selectivity and
scarcity of trials and the inconsistent application of the norms of ICL.23' How-
ever, this criticism (and the current imperfection of attempts to prosecute war
crimes) should not lead us to ignore the progress made by ICL and war crimes
prosecution in the last two decades. War crimes prosecution is becoming in-
creasingly fair with regard to these issues as well as others. For example, ICL
is being increasingly enforced with less selectivity.2 32

Some have claimed that the International Criminal Court (ICC) has not
fulfilled its promise to end impunity for perpetrators of war crimes because
of the scarceness of its verdicts since formation. 23 3 Moreover, the Interna-
tional Criminal Tribunal for the former Yugoslavia (ICTY), and
International Criminal Tribunal for Rwanda (ICTR) have also been criticized
for being slow, costly, and able to deal with a limited number of cases.234 Yet
the activities of these three international tribunals should not be ignored.
The ICTY and ICTR have prosecuted several important cases and have
strongly contributed to the advancement of ICL and war crimes prosecu-
tion.2 35 As for the ICC, currently it has 120 member states 23 6 that have

230. Paternoster et al., supra note 228, at 193.
231. See, e.g., Drumbl, supra note 19, at 550, 558-59, 567, 570, 572, 582-83, 589-91,

593. In these pages Drumbl also argues for a lack of fairness from insufficiently taking into
account the issue of sociopsychological coercion. This claim, as the current Article shows, is
an exaggeration.

232. See, e.g., Rikhof, supra note 3, at 4, 9-10, 49-5 .
233. William W. Burke-White, Proactive Complementarity: The International Crimi-

nal Court and National Courts in the Rome System of International Justice, 49 HARV. INT'L

L.J. 53, 54 (2008) ("Any limited contribution [the ICC] may make will inevitably fall short
of the global community's high expectations."). The first verdict was given about ten years
after the formation of the ICC. See Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-
01/04-01/06, Judgment Pursuant to Article 74 of the Statute (Mar. 14, 2012). The criticism
has continued even after this verdict has been given. See Barbara Crossette, The Interna-
tional Criminal Court's First Verdict Provokes Renewed Scrutiny, NATION (March 20,
2012), http://www.thenation.corn/article/166906/international-criminal-courts-first-verdict-
provokes-renewed-scrutiny.

234. Stuart Ford, The Promise of Local or Regional ICC Trial Chambers: Incorporating
the Benefits of the Hybrid Tribunals into the ICC, 45 J. MARSHALL L. REV. (forthcoming),

available at http://papers.ssrn.com/sol3/papers.cfm?abstractid=1 605294 (last visited July 18,
2012).

235. Payam Akhavan, Beyond Impunity: Can International Criminal Justice Prevent Fu-
ture Atrocities? 95 AM. J. INT'L L. 7, 9 (2001) ("The empirical evidence suggests that the
ICTY and the ICTR have significantly contributed to peace building in postwar societies, as
well as to introducing criminal accountability into the culture of international relations.").

236. The States Parties to the Rome Statute, INT'L CRIM. CT., http://www.icc-
cpi.int/Menus/ASP/states+parties/ (last visited July 18, 2012).


