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Book Review

Anchors and Flotsam: Is Evidence Law “Adrift”’?

Evidence Law Adrift. By Mirjan R. DamasSka. New Haven: Yale University
Press, 1997. Pp. x, 160. $27.50.

Richard D. Friedman'

Difference, as well as distance, yields perspective. A comparison of legal
systems may search for common underlying principles, or for lessons that one
system might learn from another. But it may also be aimed primarily at
illuminating one system by light shed from another. This is the aim of
Evidence Law Adrift,' Mirjan Damaska’s elegant study of the common law
system of evidence, and he is ideally suited for the task. Born and schooled in
Continental Europe, he has lived and taught in the United States for twenty-
five years. His relation to the common law system of evidence is, I suspect,
much like his relation to the English language: He has come to both relatively
late, bringing with him a distinctively European sensibility. Consequently,
rather like the person who speaks a foreign language with painfully correct
grammar, he may take the rhetoric of Anglo-American evidence law somewhat
too seriously. But in most respects he is as much a master of the evidentiary
system of the common law as he is of its language, which is saying a great
deal. Although Damaska disclaims an ambition to “‘break much new ground™
or offer “great epiphanies,”® he hopes that his “comparative looking glass™
will unveil “unfamiliar horizons.” He succeeds very well.

T Professor of Law, University of Michigan Law School. Many thanks to Don Herzog, Jerry Israel,
Mike Macnair, and Steve Penrod.
MIRJAN R. DAMASKA, EVIDENCE LAW ADRIFT (1997).
Id at 6.
Id.
Id at 5.
Id at 6.
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Indeed, all in all this is an excellent book. It is brief, enormously broad in
scope, and very specific in its attention to a multitude of issues. Writing a
book with two of these traits is not particularly difficult, but getting all three
together is exceedingly so. Damaska succeeds in part because his writing,
while marked by great flair, is quite terse. He sprinkles the page with
metaphors and, rather too liberally, foreign language phrases. But these do not
take up too much space, and he exercises excellent judgment in including no
more detail than is necessary to make his points. He has a nice touch for
briefly and lucidly summarizing major procedural systems, differences, and
trends. The result is a book that is rich and concentrated without feeling dense;
it can be read quickly, but it rewards close, note-taking, margin-filling study.

So just imagine what nice things I might say if I agreed with more of
DamaSka’s main argument. Damaska identifies three features of the common
law evidentiary system that, from a Continental perspective, stand out as
characteristic: “the complexity of common law regulation; a preoccupation with
sifting the material for the factfinder to hear and see; and an aspiration to
structure the analysis of evidence.”® He then analyzes in considerable depth
three “supporting pillar[s]”’ of the system, which he believes account in large
part for these features. These pillars are “the peculiar organization of the trial
court; the temporal concentration of proceedings; and the prominent roles of
the parties and their counsel in legal proceedings.”® According to Damaka,
“[c]racks have . . . appeared in all three.” The lay jury, the most distinctive
aspect of the Anglo-American trial court, is shrinking in importance;'° greatly
expanded discovery procedures have lessened the degree of temporal
concentration in legal proceedings;" and even the adversary system, which
relies heavily on the parties and their counsel to discover, assemble, and
present evidence, is undergoing strain as both the role of the judge and the
consequences of litigation to third parties become greater.'” Because they
undermine the rationale for much of evidentiary law, these “changes of the
institutional milieu”" are responsible in large part for the recent surge of
evidentiary reforms throughout the common law world. They are also
responsible for a general state of dissatisfaction: “[D]Joctrines and practices
heretofore invested with meaning now increasingly appear as mere
technicalities—legal rituals devoid of deeper sense.”"

6. Id. at 8.
7. Id. at 4.
8. Id.

9. Id at6.

10. See id. at 126-29.
11. See id. at 129-34.
12. See id. at 134-39.
13. Id. at 6.

14. Id.
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Though a historian of great breadth and ability,'” Damaska consciously
takes a primarily analytical, rather than historical, approach in Evidence Law
Adrift."® He analyzes his three supporting pillars at some length, but in a
rather time-detached way; the pillars do not stand today as he first describes
them, and only toward the end of the book does he address how recent
changes undermine them.'” The structure makes the book readily accessible,
but it does have flaws. It suggests that there is a static thing, the classical
common law of evidence, that fit the institutions of an earlier day, but that
those institutions have now changed. In fact, the picture is far more dynamic;
the institutions have always been in flux and so too (whether in good time or
not is another matter) has the law of evidence. The book's structure aiso
shrouds values of enduring importance that come into sharper relief when
viewed over a perspective of time.

I would not think of challenging Damaska on how the Anglo-American
system appears from a Continental perspective, but I can assess whether his
description accurately captures the system with which I am familiar. In Part I
of this Review, therefore, I discuss two of the features that Damaska identifies
as characteristic of the common law system of evidence:" its tendency to
limit the evidence available to the factfinder, and its goal of structuring the
analysis that the factfinder performs. I believe his characterization is accurate
in some respects but not in others. In analyzing the first characteristic, I
generally place less weight than Damaska does on the goal of ensuring factual
accuracy. And, regarding the second characteristic, I believe that the picture
Damaska presents is considerably overdrawn.

More broadly, I believe that Damaska’s description of the common law
system is incomplete. Thus, in Part II, I temporarily take the agenda from
Damaska, turning to certain aspects of the common law system that I believe
he underemphasizes and that explain a great deal of Anglo-American
evidentiary law. I discuss especially the significance of a concept of individual
rights that—especially in its American variant and especially as it favors a
criminal accused—is different from, and generally stronger than, its counterpart
in Continental systems. An ideological commitment to individual rights is
crucial not only to many common law evidentiary doctrines, but also to the
institutional factors that lie at the heart of Damaska’s study. I also discuss two

15. See, e.g., MIRIAN R. DAMASKA, THE FACES OF JUSTICE AND STATE AUTHORITY 29-16 (1986):
Mirjan R. Damaska, Hearsay in Cinquecento ltaly, in | STUDI IN ONORE D! VITTORIO DENTI 59 (Michele
Taruffo ed., 1994).

16. See DAMASKA, supra note 1, at 3 (descnbing the difference between lustoncal and analyucal
approaches and stating that his approach “will be predominantly analytical and interpretive”™).

17. See id. at 126-42.

18. Throughout this Review, I refer, as does Damaska, to the common law or Anglo-Amencan system.
Except in historical discussion, however, my principal focus will be on the Amencan vanant of that system,
the variant I know best and the one that probably adheres most closely to the traditons of the Anglo-
American system. See infra text accompanying note 145 (discussing the Amencan retention of tnal by jury
in civil litigation).
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other factors that are to some extent subsidiary to this rights orientation: the
Anglo-American tcndency to legalize evidentiary issues, seeking to the extent
feasible uniform results across cases; and an intellectual style that values
analytical soundness far more than it does theoretical or practical simplicity.

In Part I, I return to Damaska’s agenda, examining the institutional
pillars on which he concentrates. I believe the factors I discuss in Part II,
especially the Anglo-American system’s individual rights orientation, help to
explain both much of the common law system of evidence and, to a significant
extent, the institutional pillars themselves. Indeed, I suggest that the institutions
cannot be taken as exogenous, or prior to, the system; on the contrary, if the
institutions do not serve the values expressed in the larger system, they will
tend to change over the long term. Thus, I contend that, although Damaska’s
perceptions are insightful, he accords somewhat too much weight to the
institutional pillars. Even if the pillars were removed altogether, there would
still be solid grounds—rooted especially in its individual rights orientation—for
much of the Anglo-American law of evidence.

Part IV addresses the prospects for future change that DamaSka discusses.
Damaska is presumably correct that institutional changes will help to cause
doctrinal changes. But this is neither a recent development, nor one that should
be feared. Indeed, to some extent, evidence law always has been, and always
should be, “adrift”; at the same time, the individual rights orientation of the
common law system has for centuries acted as an anchor for evidentiary and
procedural law. Accordingly, I suspect that the current institutional changes
that Damaska addresses will be less drastic and have less impact than Damagka
believes. And that is as it should be. Some aspects of evidentiary law
correspond to our deeply held notions of the rights of individuals and are
worth preserving.

1. CHARACTERISTIC FEATURES AS VIEWED FROM WITHOUT

In this part, I analyze two of the features that DamaSka identifies as
characteristic of the Anglo-American system: its “preoccupation with sifting
the material for the factfinder to hear and see” and its “aspiration to structure
the analysis of evidence.”'® I agree with him that the Anglo-American system

19. DAMASKA, supra note 1, at 8. I postpone to other portions of this Review most of my discussion
of the first feature that Damaska identifies, namely, the complexity of regulation. See infra Section IILA.
The aspect of complexity that Damagka finds most significant is what he calls the technical character of
the common law system: its departure from ordinary methods of factual inquiry in social practice. See
DAMASKA, supra note 1, at 11-12. This does indeed seem to be a principal characteristic of the common
law system, and, as Damagka says, it provides one of the recurrent themes of his book. See id.

Another aspect of complexity is the volume of Anglo-American evidentiary law—"the sheer mass of
evidentiary rules.” Id. at 8. But Damaska goes to some length to show that “[o]n this dimension, the
contrast between Anglo-American and Continental systems is grossly overstated.” /d. While deferring to
Damaska in his description of the Continental system, I believe that the common law system docs aspire
to doctrinalize—to articulate in rules—a great deal of evidentiary law and to protect a range of policy goals
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has a strong prophylactic orientation, although I cast that orientation somewhat
differently. I disagree for the most part with his assertion that the common law
system aspires to structure the factfinder’s analysis of evidence.

A. Prophylactic Orientation

As Damaska indicates, “Virtually all observers agree that the intense
preliminary screening of evidence constitutes a salient trait of the Anglo-
American factfinding style.””® Damaska believes that the perceived difference
between systems in this respect is “a gross exaggeration,”? and he shows that
extrinsic evidentiary rules—those “rejecting probative information for the sake
of values unrelated to the pursuit of truth"*—are present in the Continental
system as well. Yet, he does not dispel the idea that such rules are generally
more pervasive and significantly stronger, both in consequences and in
probability of gaining compliance, in the common law world than in
Continental Europe.”

Damaska contends that “only a small subset of exclusionary rules is truly
idiomatic to the common law”*—intrinsic rules, “those that reject probative
information . . . on the belief that its elimination will enhance the accuracy of
factfinding.”® Damaska discusses three types of such rules: rules barring
evidence because of its slight probative value; rules barring evidence that
would be overestimated by the factfinder; and rules barring evidence that
would predispose the factfinder to a particular verdict.?® These rules implicate
substantially different issues. Indeed, they are better thought of as separate
considerations that may, taken together, favor exclusion. I believe, contrary to

through that doctrine. This aspiration helps to explain an aspect of complexity that Damaska finds more
salient: the appearance that evidentiary law is “a maze of disconnected rules, embrotdered by exceptions
and followed by exceptions to exceptions.” /d. at 10. Damaska concedes that the recent trend toward
codification has greatly reduced this aspect of the common law system. See id.

20. DAMASKA, supra note 1, at 12.

21. Id

22. Id

23. One example of a Continental exclusionary rule that Damaska cites 1s tesumonial pnvilege, which,
he argues, is broader in some Germanic jurisdictions (but apparently not 1n Romance junisdictions) than 1n
the common law. See id. at 12-13 & n.14. A privilege, however, 1s different from most exclusionary rules.
It is a right to withhold evidence, in essence preventing its creation; it ts not a rule excluding evidence that
a party (or the court) is willing and, without resort to compulsory means, able to present. Damadka also
mentions rules prohibiting the use of illegally obtained evidence, but he acknowledges that these rules are
less stringent in the Continental system than in the American system. See 1d. at 13-14. Morcover, he doubts
that even those Continental jurisdictions that have formally adopted exclusionary rules will enforce them
vigorously. See id. at 14 n.19. Damaska does not suggest that rules comparable to thosc exclusionary rules
in the Federal Rules of Evidence that are based very largely on extnnsic policy concems, see, ¢.g., FED.
R. EvID. 407410 (excluding, inter alia, evidence of subsequent remedial measures, cfforts to compromise
a claim, offers to pay medical fees in injury cases, and plea discussions, respectively), are present in any
force in Continental Europe.

24. DAMASKA, supra note 1, at 12.

25. Id. at 14.

26. See id. at 14-17.
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Damaska’s view, that two of them are not primarily oriented toward factual
accuracy as such; moreover, the list fails to include one type of rule that is so
oriented.

1. Slight Probative Value

First, Damaska points out correctly that it is daily routine in the common
law to reject evidence on the ground that its probative value is too slight, a
practice virtually unknown in the Continental system.”’ If the only downside
of admitting the evidence is wasting time and resources, however, exclusion
is not actually motivated by a desire to improve factual accuracy. Instead, the
need to prevent the parties in an adversarial system from unduly lengthening
trials, especially in a context of overburdened dockets, adequately explains the
common law tendency.

2. Overestimation by the Factfinder

Damaska articulates separately, but does not sharply distinguish between,
two other types of rules: those rejecting probative material because its value
might be overestimated by the factfinder and those rejecting probative material
because its value is overshadowed by “its capacity to unfairly predispose the
trier of fact toward a particular outcome.”?

The rule against hearsay is the most prominent of the rules often justified on
the first basis, that is, the fear that the factfinder will overestimate the value of
evidence.” This fear genuinely seems to stem from a desire to ensure factual
accuracy. But, as Damaska points out in another context, the fear is unfounded
in many of the evidentiary contexts in which it arises, including the rule against
hearsay.* There is no good reason to conclude, as a general matter, that a jury
will overvalue hearsay evidence to such an extent that its admission is more
likely to impede than to assist the truth-determining process. Indeed, as Dama$ka
points out, the empirical evidence that exists on this score points in the other
direction.” Moreover, concerns regarding juror overestimation of evidence
seem to have become prominent rather late in the history of the common
law—well into the nineteenth century and well after exclusionary rules had taken

27. See id. at 14-15; see also, e.g., FED. R. EVID. 403 (providing for exclusion on this ground); David
Crump, On the Uses of Irrelevant Evidence, 34 Hous. L. REV. 1, 9-20 (1997) (arguing that the definition
of relevance under the Federal Rules of Evidence is extremely broad, and that Rule 403 does not provide
sufficient guidance as to when evidence of minimal probative value should be excluded).

28. DAMASKA, supra note 1, at 15.

29. See id.

30. See id. at 28-33.

31. Seeid. at 31 n.10 (citing studies supporting the conclusion that jurors tend to attribute little weight
to hearsay).
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firm footing.®* Much of the rhetoric of common law discourse concerns the
possibility of overestimation, but it is unlikely that this possibility ever
genuinely provided a ground for broad exclusion of probative material.

3. Bias

The possibility that evidence will bias, or predispose, the factfinder in one
direction—a concern that weighs most heavily with respect to evidence of prior
misconduct®—seems not to be principally concerned with factual accuracy.
One could say that such evidence would create a filter distorting the reception
of other evidence, and this may be the way Damaska views the common law
resistance to evidence of prior misconduct.* But this concern is barely
distinguishable from that regarding overestimation, and is subject to the same
skeptical critique. A factfinder who, in trying to determine a person's conduct
on a given occasion, accords substantial probative value to the person’s prior
conduct is probably acting perfectly rationally.”® Indeed, there is no good
reason to believe that such evidence will tend to lead the factfinder away from,
rather than toward, the truth.*® The real concern is that evidence of this type
will bias the factfinder to resolve doubts in a way that the system deems
inappropriate, or that it will compel the factfinder to issue a knowingly false
finding to punish the disfavored party. In this view, the real reason for
exclusion of this evidence is to protect the standard of persuasion and, to some

32. See Edmund M. Morgan, Foreword to MODEL CODE OF EVIDENCE 1, 36 (1942). In a scparate
article, Morgan reviews the long history of the oath requirement. wnung that “{ijt was nsisted upon, not
because of any supposed incapacity of the trier to evaluate unswomn tesimony, but because of its effect
upon the mind and emotions of the witness.” Edmund M. Morgan. Hearsay Dangers and the Application
of the Hearsay Concept, 62 HARv. L. REv. 177, 182 (1948). Furthermore, he states that
[b]efore the opening of the eighteenth century . . . we find three reasons advanced for excluding
hearsay. The court and jury must base their findings upon what the witness knows and not upon
what he is credulous enough to believe; the witness must make that knowledge known under
sanction of fear of the consequences which falschood will bnng; and the adversary must have
an opportunity to cross-examine. There is no suggestion that any one of these 1s less necessary
where the trier is a court than where there is a jury.

Id. at 182-83.

33. See FED. R. EVID. 404(a) (excluding, subject to limited excepuons, “[e)vidence of a person’s
character or a trait of character ... for the purpose of proving action in conformity therewith on a
particular occasion™); id. 404(b) (excluding *[e]vidence of other crimes, wrongs. or acts . . . lo prove the
character of a person in order to show action in conformity therewith™); td. 608-609 (restricting
impeachment by proof of bad character, specific acts of misconduct, and prior conviction of crime).
Damagka points out that such exclusion is almost unknown in Continental systems. See DAMASKA, supra
note 1, at 16.

34. Damaska speaks of the “distinctive concern of Anglo-Amencan evidence law™ that “dirty linen
from a person’s past could obscure whatever relevance propensity inferences might possess.” DAMASKA,
supra note 1, at 17.

35. 1 have discussed this point at some length with reference to character impeachment. See Richard
Friedman, Character Impeachment Evidence: Psycho-Bayesian [!?] Analysis and a Proposed Overhaul,
38 UCLA L. REv. 637, 645-54, 680-87 (1991).

36. Like Damagka, I am acting on the pleasantly naive assumption that there is such a thing as truth
and that we know approximately what it means. For Damadka’s helpful comments in this regard, sce
DAMASKA, supra note 1, at 94-95.
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as described by Damaska, “as a dispute between the individual and the
state”™™ does not hold water, if it ever did. Indeed, Damaska’s description
of the Continental view of criminal justice as “serv[ing] the realization of state
policy toward crime”'®* seems much closer to the mark.'%

What, then, are we to make of party control of the boundaries of legal
proceedings—that is, of the general principle emphasized by DamaSka that
only contested matters need be resolved? The answer most likely lies in our
individual rights orientation: The right to proceed to litigation is one that a
person can exercise or waive as he chooses. If he does proceed to litigation,
he has the right to raise a material issue that appears to favor him; if he does
not, it is unlikely that anyone will do it for him.

2. Rights and the Adversary System

The relationship between individual rights and the adversary system bears
further examination. Reading DamaSka, one might gain the perception that,
because the common law system is adversarial, it gives litigants a range of
rights.'”” There is a measure of truth to that; for the most part, though,
viewing matters from this perspective puts the cart before the horse. One
indication that rights are prior to adversarialness is the solicitude with which
courts treat the rights and interests of those other than the parties originally
before them, through such mechanisms as compulsory joinder and
intervention,'”® a range of protections for unnamed class members in class
actions,'” and the exercise of broad freedom, unrestrained by the parties’
presentations, to determine both the law and the underlying “legislative
facts.”2%®

Indeed, to a large extent, what we call the adversary system exists because
of, and indeed is the coalescence of, rights of the parties in court.?! I cannot
mount a full historical demonstration of this proposition, but the history I
offered in Part II is strongly suggestive. One might logically expect the deep
and strong English attachment to conceptions of individual rights to breed

194. DAMASKA, supra note 1, at 120.

195. Id. at 112.

196. Damatka acknowledges that there is an element of this view in the Anglo-American system. See
id. at 110 n.69.

197. See, e.g., id. at 79 (arguing that, in a system marked by party-driven proceedings, “it is vitally
important that each party have an immediate opportunity to challenge sources of information presented by
the opponent”).

198. See FeD. R. CIV. P. 19, 24,

199. See, e.g., FED. R. Civ. P. 23(a)(3), (c)(2), (e); see also Amchem Prod., Inc. v. Windsor, 117 S.
Ct. 2231 (1997) (rejecting certification of class under Rule 23(b)(3) on the grounds that the requirements
of predominance of common questions and adequacy of representation were not satisfied).

200. See FED. R. EVID. 201(a) advisory committee’s note; see also sources cited supra note 112,

201. See MONROE H. FREEDMAN, UNDERSTANDING LAWYERS® ETHICS 13 (1990) (“[T]he adversary
system represents far more than a simple model for resolving disputes. Rather, it consists of a core of basic
rights that recognize and protect the dignity of the individual in a free society.”).
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demands for, and societal receptivity to, a large role for the parties in
litigation. Recall also that the right to confront accusing witnesses became
highly visible—at least through defendant demands and parliamentary
support—in sixteenth-century treason jurisprudence.”” This occurred long
before defense lawyers were generally present at criminal trials, and in the
context of a system that, with active judges often sounding like prosecutors,
was not adversarial in any modern sense of the term.

We have here, then, at least part of a solution for a problem that appears
to perplex Damaska: the fact that, even as support for the rule against hearsay
is diminishing in common law countries, Europe appears to be embracing some
right of confrontation for criminal defendants.”” Although the common law
hearsay ban is excessively broad, the confrontation right is an important one
that has value even in a nonadversarial system. If Europe is becoming
increasingly sensitive to that right, so much the better. By doing so, it takes a
step toward an adversary system, but the confrontation right in itself does not
create such a system,

Now consider some of the panoply of rights of the criminal defendant in
the modern American system: the right to have a formal accusation'z‘“ the
presumption of innocence and a very hlgh standard of persuasion;?® the right
to have the facts tried by a jury,® which for several centuries has of
necessity been a largely passive factfinder;’” the right to effective assistance
of counsel;”® the right to confront and cross-examine adverse witnesses;*®
and the right to secure helpful evidence.?"® With just those rights, we could
assemble a very substantial—though of course not fully complete—picture of
American criminal adjudication and of what gives it an adversarial, combative
nature.

On the other hand, note that our system of criminal adjudication is not
“competitive”—a term sometimes used by Damaska apparently as a synonym

202. See supra text accompanying notes 85-86.

203. See DAMASKA, supra note |, at 16 n.24, 81, 150 & n.15.

204. See U.S. CONST. amend. V (“No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a Grand Jury . . ..").

205. See, e.g., Estelle v. Williams, 425 U.S. 501, 503 (1976) (holding the presumpuion of innocence
to be “a basic component of a fair trial under our system of criminal justice™); In re Winship, 397 U S. 358,
359 (1970) (setting forth “beyond a reasonable doubt” as the constitutionally required standard of

persuasion).
206. See U.S. CONST. amend. VI (“In all criminal prosecutions, the accused shall enjoy the nght 1o
a speedy and public trial, by an impartial jury ....").

207. See, e.g., Langbein, supra note 80, at 1170-71 (discussing the transformation from self-informing
to passive juries).

208. See U.S. CONST. amend. VI (“In all criminal prosecutions, the accused shall enjoy the nght . . .
to have the Assistance of Counsel for his defence.”).

209. See id. (“[Tlhe accused shall enjoy the right . . . to be confronted with the witnesses against
him....”).

210. See id. (“[Tlhe accused shall enjoy the right . .. to have compulsory process for obtaining
witnesses in his favor . ...").
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for “adversarial”?''—in the sense of being evenhanded, the way the rules of
most contests are. On the contrary, it is rife with asymmetries, and many of
these are also attributable to defendants’ rights: the presumption of innocence
and high standard of persuasion;?> the right not to testify;?" the
prosecution’s obligation to turn over significant evidence to the defense;*"
and the defendant’s ability to present some information to the jury
notwithstanding generally applicable evidentiary rules.?’® Thus, to a large
extent, it is individual rights that limit, as well as generate, the adversarial
nature of our system.?'®

On the civil side, these asymmetrical rights are absent. Indeed, the
emphasis tends to be on a fairness of symmetry.?’” Because of this greater
emphasis on symmetry, DamaSka’s attempt to paint civil and criminal
procedure with the same brush, emphasizing a similarity of mission, is
somewhat jarring. Even if, at some broad level, the two types of procedures
have similar missions, the constraints under which they operate are radically
different, and this gives them shapes that are very dissimilar.

3. The Adversary System and the Shape of Evidentiary Law

In emphasizing the importance of individual rights, I do not mean to deny
that the adversary system has a significant impact on Anglo-American
evidentiary law. The “best evidence” principle discussed above in connection
with concentrated proceedings®’®*—the idea that excluding an item of
evidence may be beneficial in inducing presentation of a substitute that is bet-
ter from the court’s point of view—would make little sense outside the context
of a system of party-dominated evidentiary presentation. The fact that the

parties, acting in their self-interest, produce the evidence means that there will

211. See, e.g., DAMASKA, supra note 1, at 99 (referring to the “competitive evidentiary method”).

212. See supra note 205 and accompanying text.

213. See U.S. CONST. amend. V (“No person . . . shall be compelled in any case to be a witness
against himself . . . .”).

214. See, e.g., Brady v. Maryland, 373 U.S. 83 (1963).

215. See FED. R. EvID. 404(a)(1)-(2); Rock v. Arkansas, 483 U.S. 44 (1987) (holding that the
defendant had a constitutional right to testify notwithstanding the applicable state rule excluding testimony
by witnesses whose memory had been hypnotically refreshed); Chambers v. Mississippi, 410 U.S. 284
(1973) (holding that a murder defendant’s due process rights were violated by state evidence rules that
barred him from introducing a confession made by another person).

216. Some asymmetries favor the prosecution. For example, in the federal criminal system, in which
formal discovery is relatively confined, grand jury proceedings effectively give the prosecutor a
nonreciprocal opportunity for discovery. In virtually all jurisdictions, the prosecutor can grant immunity
to a witness she thinks will testify favorably, but the defense cannot, These asymmetries, too, take the
system away from a norm of competitiveness.

217. The key rights that help to generate the adversarial system—the rights to have assistance of
counsel, to gather and present helpful evidence, and to confront adverse testimony—are present, though
in significantly altered form. Parties may be represented by counsel, but generally only if they pay for it.
The right to gather evidence is, in some respects, stronger in civil than in criminal litigation, while the right
to confront adverse testimony is weaker, lacking explicit constitutional support.

218. See supra Section IILB.
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be a good deal of chaff among the wheat—evidence that, from the court’s
standpoint, is not worth the time it takes to present or might lead a jury to
disregard norms that the law wishes to impose. Furthermore, the adversary
system, being so natural a part of common law jurists’ approach to
adjudication, “grooves sensibilities,” in Damaska’s phrase.*® This factor may
lead to broad tolerance for competitive behavior that seems unlikely, in itself,
to advance objectives of the adjudicative system (for example, efforts to
confuse a truthful witness). Sometimes, too, the system creates pressure for
competitive evenhandedness, which is sensible in some circumstances®® and
not in others.?'

At the same time, however, we must bear in mind that core aspects of the
adversary system reflect deep underlying values. Damaska shows how partisan
presentation of the facts departs from the methods used in everyday
extrajudicial inquiry, and how the “single integrated inquiry” of Continental
proof-taking is much closer to those processes.””? Putting aside the question
of which structure tends to yield more accurate resuits,” this is clearly
correct. Judges in the common law system do have considerable flexibility to
alter the usual order of proof so as to “‘make the interrogation and presentation
effective for the ascertainment of the truth."®' Taken too far, however,

219. DAMASKA, supra note 1, at 119.

220. See, e.g., FED. R. EVID. 404(a)(1) (allowing the prosecutor to rebut cvidence offered by the
accused concemning a pertinent trait of his own character).

221. For example, to the extent that concern over symmetry is the reason for hmiung cnminal
defendants® ability to take discovery, see DAMASKA, supra note 1, at 117, [ think the argument 1s
unpersuasive because the parties are in such asymmetrical situations from the outset. Cf. Richard D.
Friedman, An Asymmetrical Approach 10 the Problem of Perempionies, 28 CriM. L. BuLL. 507, 5i7-19
(1992) (analyzing the “nonproblem of asymmetry” and emphasizing that “criminal trials are not about cven-
handedness™); Robert Laurence, The Bothersome Need for Asymmeitry in Any Federally Dictated Rule of
Recognition for the Enforcement of Money Judgements Across Indian Reservation Boundaries, 27 CONN.
L. REV. 979, 993-1001 (1995) (discussing the bothersome need for asymmetry more broadly than the title
suggests). Another ground sometimes cited for limiting discovery by the defense 1s the fear that it would
facilitate perjury and bribery or intimidation of witnesses. See, ¢.g.. State v. Tune, 98 A.2d 881, 884, 893
(NJ. 1953).

222. See DAMASKA, supra note 1, at 91-94.

223. Damagka spends some time on the much discussed issue of whether party-dominated or official-
dominated factfinding systems are more likely to be accurate. He 1s uncertain about the answer, as am [,
though we both tend to favor the systems of our native lands.

In describing the presentation of facts by parties, Damaska uses the nice metaphor of car headlights:
two beams of light, narrow but presumably focused and intense. See id. at 92, 100. s thesr ilflumination
more likely to be useful than that from a diffuse source? I do not know for sure, but the question need not
be asked with respect to factfinding in general. Insiead, we are concemed principally with factfinding in
party disputes—factfinding that usually has its primary impact on the two parties. In that hmited context,
it certainly seems plausible that narrowness of focus is a tolerable cost for intensity of illumination.
Moreover, as I have pointed out, when the interests of others are involved, the common law system adjusts
the two-party model to take their perspectives into account; the light available to the system is not limited
to two beams. Note also my suggestion, see supra note 187, that at least in civil hiugation the adversary
system better internalizes costs and benefits.

224. FED. R. EvID. 611(a). Damaska emphasizes the common law tendency not to take testimony in
narrative form. See DAMASKA, supra note 1, at 92-93. But there is a great deal of flexibility on this score.
See, e.g., FED. R. EVID. 611(a) advisory committee's note. Narrowly phrased questions, at least on direct
examination, are not endemic to the system, and a party witness who wishes 1o tell her story without much
lawyerly interruption is ordinarily given a chance to do so. Narrow questions often do have advantages,
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reordering would interfere with the parties’ ability to tell a story in a
persuasive way. Such an ability is very important if the parties are to feel, at
the end of the case, that they have had their “day in court.”?” At the same
time, as I noted above,? this ability rests in tension with the right of the
adversary to cross-examine promptly. Thus, for example, the extent to which
cross-examination may go beyond matters raised on direct has long been a
controversial matter in common law jurisdictions.”’

Much the same can be said about the other principal common law
departure from ordinary cognitive processes identified by Damaska, namely the
passive factfinder. A factfinder, whether judge or jury, could be moderately
active without endangering deep values of our system. Such activism would
certainly have some benefits.”?® But a greater degree of activism is likely to
interfere with the parties’ presentation of their own cases and give one side or
the other the sense that it is facing an extra adversary.

I have argued that, to the extent that it makes sense to speak of the
mission of the common law adjudicative system, that mission is the accurate
determination of the rights of the parties, subject to various constraints.
Prominent among those constraints are procedural rights of the parties that help
to shape both evidentiary law and the adversary system in which it operates.
Some of those rights would still have substantial force even in a system that
does not depend on party control over the factfinding process.

IV. CONCLUSION: PROSPECTS FOR CHANGE

I have argued here that the common law evidentiary system is largely
oriented around the protection of individual rights and related important values.
I do not take a Panglossian view of the system, however: It could be improved
very substantially. Indeed, much of the significant work of evidence scholars
concerns ways in which the system might be altered, in ways large and small,
conceptually or in practice. Of course, the system will change over time,
whether for better or worse. It has always been in a process of continual

however, in avoiding irrelevancies or other testimony that should not be presented and in enhancing the
focus and dramatic power of the testimony.

225. This factor may be an important part of the reason that parties appear to find an adversarial
system preferable to an inquisitorial one. See John Thibaut et al., Procedural Justice as Fairness, 26 STAN,
L. Rev. 1271, 1287-88 & n.37 (1974).

226. See supra note 99 and accompanying text.

227. See FED. R. EvID. 611(b) advisory committee’s note (summarizing the debate and concluding that
“{tlhe matter is not one in which involvement at the appellate level is likely to prove fruitful™); |
MCCORMICK, supra note 45, § 21, at 83-86 (describing jurisdictions’ different rules on the scope of cross-
examination).

228. As Damatka perceptively points out, activism not only helps the factfinder absorb information,
but also gives the parties a better understanding of what the “cognitive needs” of the factfinder arc. See
DAMASKA, supra note 1, at 96; ¢f. CHARLES EVANS HUGHES, THE SUPREME COURT OF THE UNITED
STATES 62 (1928) (stating, in a description of the receptivity of able appellate lawyers to questions from
the court, that these lawyers “prefer an open attack to a masked battery”).
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change—in response to changes in institutions, technology, ideology,
demographics, and other factors—and there is every reason to believe the
process will continue. The Anglo-American system is, as Damagka points out,
characterized by “great flexibility,”™ and so it is marked by steady,
nondisruptive change. Damaska, however, argues that with the crumbling of
the institutional pillars will come more disruptive change. I am rather skeptical.

Consider first what Damaska calls the “scientization of proof*°—that
is, the growing importance of science and technology in proof. I believe
Damaska overstates the significance and imminence of this phenomenon. For
example, I suspect that before very long DNA evidence will have much the
feel that evidence about radar guns, fingerprints, and photographs now has.?'
Where difficult issues remain, appellate decisionmaking will presumably
continue to seek some degree of uniformity. Meanwhile, dissatisfaction with
the way in which scientific evidence is gathered and presented will most likely
continue to create pressure for change.”® But the rights orientation of the
Anglo-American system, I anticipate, will confine the extent of change: Any
system that appears to deprive the litigants of their ability to present their sides
through plausible-sounding experts whose views favor their own would almost
certainly face insurmountable resistance.

Damaska also predicts an increase in what he calls “differentiation of the
legal process”**—use of new or alternative forms of dispute resolution. He
is probably right; indeed, he correctly points out that the change is already

229. DAMASKA, supra note 1, at 151-52. In a session devoted to discussion of Evidence Law Adnft
at the recent Hastings Symposium on Truth and Its Rivals in the Law of Evidence at Hasungs College of
the Law, Sept. 26-27, 1997, my colleague Sam Gross made a valuable point cutting against the view that
evidence law changes dramatically over time. Whereas Amencan civil procedure of today would seem very
foreign to a lawyer of a century ago, Gross pointed out, Amencan evidence law would seem quite famhar;
the Federal Rules of Civil Procedure created a mild revolution but the Federal Rules of Evidence left
prevailing structures intact.

230. DAMASKA, supra note 1, at 145.

231. Scientific knowledge is expanding rapidly, of course. But there has always been a moving frontier
of scientific knowledge that creates professional debate and stretches lay understanding, and a second level
of scientific knowledge that is sufficiently accepted, at least by the understanding few, that its implications
can be presented in easily digested form. DNA evidence now lies near the first frontier. and so 1t creates
complexities for the adjudicative system. Evidence from radar guns, by contrast, 1s now well within the
second level; I doubt that most jurors have a good understanding of how radar guns work, and we do not
spend time informing them, but the underlying pninciples are not controversial and the conscquences arc
readily understandable.

232. Damaska suggests that “[a] better way of conveying scientific data [than adversanal oral
presentation] would be to prepare briefs that could carcfully be studied by the tnal judge 1n advance of the
trial.” DAMASKA, supra note 1, at 146. The expert’s report required by the new Fep. R. Civ P.
26(a)(2)(B)—in jurisdictions that adhere to that rule—is a major step 1n that direction. For other interesting
suggestions on how our system might better accommodate information from experts, see Samuel R. Gross,
Expert Evidence, 1991 Wis. L. REv. 1113, 1208-30. The pressure for change 1s by no means himited to the
Anglo-American system. Damadka writes that “the Anglo-American procedural environment s poorly
adapted to the use of scientific information,” DAMASKA, supra note 1, at 147, and he may be nght. There
is some dissatisfaction in Europe, however, with the Continental system’s rehance on the scienufic
establishment, a concern acknowledged by Damaska. See id. at 150-51.

233. DAMASKA, supra note 1, at 147.
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underway,” and it seems likely to continue. Moreover, Damagka is probably
right in suggesting that increased differentiation is a good thing.”* Recent
developments in tobacco and asbestos litigation are a useful reminder that
standard adversarial litigation is a clumsy tool, even in adapted form, to
address mass torts.”® In many contexts, it is also a poor way to effect
significant political adjustments.”>’ Nevertheless, even while recognizing that
the needs of modern society put increasing emphasis on the “public interest”
in litigation,”® we should not overmagnify the change. Common law
litigation has always had an impact on persons other than the immediate
parties, simply because it is how so much of our law is made. Indeed, some
defenders of the adversary system, in particular of its aggressive American
variant, have emphasized its role in providing a “desirable and orderly way of
resolving disputes of broad public significance.”® And yet even today, and
probably well into the next millennium, most workaday litigation has its
primary impact on the parties and a narrow circle of others who are intimately
connected to that litigation. It is both likely and desirable that, despite the
increasing differentiation of procedural forms, the forms that emerge will
continue to be constrained and largely shaped, as they have been for hundreds
of years, by solicitude for the rights of those persons.

Finally, I have a similar reaction to one other significant change that 1
anticipate. I suspect that, at least outside the area of scientific evidence, the
supposed cognitive disabilities of jurors will play less of a role in evidentiary
rhetoric than they have over the last two centuries. Most obviously, as
Damaska argues, this may occur because of continued shrinkage in the scope
of litigation tried before a jury;**® evidentiary decisionmakers will likely
continue to use the absence of the jury as the occasion for loosening
exclusionary rules. Additionally, empirical research suggesting that jurors do

234. See id.

235. See id. at 147-49.

236. Whether or not the Supreme Court’s decision in Amchem Products, Inc. v. Windsor, 117 8. Ct.
2231 (1997), was justified, the very real difficulties that beset the proposed settlement involved there—and
the fact that the Court rejected the settlement—are inescapable facts suggesting limitations on the usefulness
of class actions in this realm. Similarly, the supposed comprehensive settlement by state attorneys gencral
and several large tobacco companies s, in fact, a proposal for congressional action; of course, it is unlikely
that the proposal would have been supported by the companies were it not for the pressure created by
litigation.

237. Damaka cites Lisa Heinzerling, The Commercial Constitution, 1995 SUP. CT. REV. 217, 247-48,
for “the difficulties of deciding environmental causes on the basis of information supplied by self-intcrested
parties.” DAMASKA, supra note 1, at 101 n.55.

238. See DAMASKA, supra note 1, at 137-38.

239. NAACP v. Button, 371 U.S. 415, 453 (1963) (Harlan, J. dissenting); see also FREEDMAN, supra
note 201, at 18-20 (arguing that litigation expresses important public policies); Owen Fiss, Against
Settlement, 93 YALE L.J. 1073, 1089 (1984) (“ISome see) adjudication in essentially private terms . . . .
1, on the other hand, see adjudication in more public terms: Civil litigation is an institutional arrangement
for using state power to bring a recalcitrant reality closer to our chosen ideals.”).

240. See DAMASKA, supra note 1, at 126-27.
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not fail to discount the weaknesses of evidence,*' as well as analytical work
like DamaSka’s suggesting that jurors’ vulnerabilities are unlikely in most
contexts to turn good evidence into bad,*? may well persuade
decisionmakers that many evidentiary restrictions should be loosened. In some
settings, such a change would be all to the good. If removal of the cognitive
smoke screen focuses decisionmakers’ attention on the potentially stronger
reasons supporting some evidentiary rules, that would be beneficial as well.
But the opposite consequence is also possible. Decisionmakers may take the
view that if they do not have to worry about cognitive disabilities of the
factfinder, there is little reason remaining to exclude highly probative
evidence.”® Such a reaction would be unfortunate. The common law system
of evidence has a long tradition of constraining the search for truth in order to
serve broad policy considerations, including, most notably, the rights of
individuals. It does not always do so well or wisely, to be sure, and some of
the underlying considerations change over time. But this orientation and
individual rights that have enduring value are worthy anchors of our
evidentiary system. We should not forsake them.

241. See supra note 31 and accompanying text.

242. See supra Subsection 1.A.2.

243. I have in mind here particularly the question of whether an out-of-court statement should be
excluded as a violation of the confrontation right. The Supreme Court has tended (o view the right in this
context as essentially a guarantor that “the trier of fact [will have) a satisfactory basis for evaluating the
truth of the prior statement.” California v. Green, 399 U.S. 149, 161 (1970). The more confident the court
is in the trier of fact, therefore, the less it might be concerned about the confrontation nght.
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