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their nationals, or registered in the territory of one of the 
United Nations, or sailed under the flag of one of the United 
Nations and which, after September 1, 1939, while in Roumanian 
waters, or after they had been forcibly brought into Roumanian 
waters, either were placed under the control of the Roumanian 
authorities as enemy property or ceased to be at the free disposal 
in Roumania of the United Nations or their nationals, as a result 
of measures of control taken by the Roumanian authorities in 
relation to the existence of a state of war between members of 
the United Nations and Germany. 

ARTICLES FOR TREATY OF COMMERCE, NAVIGATION AND 
CONSULAR RIGHTS BETWEEN UNITED ST ATES AND CANADA 

You are to prepare a draft article on one of the subjects 
listed, for inclusion in a Treaty of Commerce, Navigation and 
Consular Rights between the United States and Canada, together 
with a brief justification for the wording you propose, indicating 
the principal precedents and the reasons for changes in the lan
guage used in previous treaties. 

The references listed below for each article are far from 
exhaustive but may help you get started on the· problem. All 
students should read the pertinent materials on all of these sub
jects in the Treaty of December 8, 1923, between the United 
States and Germany (U.S. T .S 725, 44 Stat. 2132, or 4 Treaties, 
etc., of U.S. 4191), and in the treaties which have been handed 
out to you. The brief references in Hyde's International Law 
may help in getting in mind the problems dealt with by each 
article. Other treaties which may be helpful include: Treaty of 
Friendship, Commerce and Navigation between the U.S. and China, 
signed November 4, 1946, T .I.A.S. 1871, 63 Stat. 1299, Treaty of 
Friendship, Commerce and Navigation between U.S. and Italy, 
signed February 2, 1948, T .I.A.S,1965, 63 Stat. 2255, Consular 
convention with Costa Rica, signed January 12, 1948, T .I.A.S. 
2045, 1 U.S. Treaties, etc., 247, Consular Convention with 
Ireland signed May 1, 1950, T.I.A.S. 2984. 

TOPICS AND REFERENCES: 
1. ALIENS' RIGHTS IN WRONGFUL DEATH ACTIONS and/or
WORKMEN'S COMPENSATION. See I Hyde 658; III Hackworth
625-629, 571-4; IV Ibid. 825-6. Germany, 1923, Art. II; China
1946, Art. XIII; Italy, 1913 ( 3 Malloy, Treaties 2699)· Poland'
1931, Art. II, U.S.T.S. 862, 48 Stat. 1507,4 Treaties 4572; China'
1946, Art. XIII; Italy, 1948, Art. XII. See also Maiorano v. B. & o:
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213 U.S. 268, 1909 For. Rel. 391;1910For. Rel. 657; Liberato v. 
Royer, 270 U.S. 535 (1926);Vietti v.Fue1Co., 109 Kans. 179,197 
Pac. 881 (1921); Frasca v. Coal Co., 97 Conn. 212; Antosz v. 
State Comp. Com'r, 130 W.Va. 260, 43 S.E. (2d) 397 (1947); 
Dobrin v. Mallory S.S.Co., 208 Fed. 349, Madonna v. Wheeling 
Steel Corp. 28 F.(2d) 710 (1928); Norella v. Maryland Casualty 
Co., i16 Ky. 29, 287 S.W. 18; Lukich v. Dept. of Labor and 
Industries, 176 Wash. 221, 29 P.(2d) 388 (1934). 

2. ALIENS' ACCESS TO COURTS. See I Hyde 879-881; III 
Hackworth 562 et seq.; Germany, 1923, Art. I, paragraph 3; 
China, 1946, Art. VI, paragraph4; Spain, 1902, Art. VI, 33 Stat. 
2105, 2 Malloy, Art. 23, l Malloy, Treaties 976; Switzerland, 
1850, Art. I, 2 Treaties 1703; Italy, 1948, Art. V, paragraph 4; 
Italy, 1871, Malloy Treaties 1764, Hanover, 1846, Art. X, 2 
Malloy, Treaties 894; Netherlands, 1782, Art. 7, 2 Malloy, 
Treaties 1233; Valk v. U.S., 29 Ct. Cls. 62, 168 U.S. 703; U.S. 
ex rel. Buccino v. Williams, 190 Fed. 897; U.S. ex rel. Falco v. 
Williams, 191 Fed. 1001. 

3. ALIENS' RIGHT TO ENGAGE IN OCCUPATIONS. See II
Hackworth 153-160; III Ibid. 61:l-626; II Moore's Digest 181-4; I
Hyde 656-662; Germany, 1923, Art. I; China, 1946, Art. II, para
graphs 2 and 3; Poland, 1931, Art. I. 48 Stat. 1507, U.S. T .S. 862,
4 Treaties 4573; Italy, 1948, Art. I; Netherlands, 1782, Art. 9
(2 Treaties 1233); Switzerland, 1850, Art. I (2 Treaties 1763);
Asakura v. Seattle, 265 U.S. 33 2; Ohio ex rel. Clarke v. Decke
bach, 274 U.S. 39�; Poon v. Miller, 234 S.W. 573; Bobe v. Lloyds,
10 F. (2d) 730; Pearl Assur. Co. v. Harrington, 38 F. Supp. 411,
aff'd 313 U.S. 549. See A. R. Hw1t, 52 Mich. Law Rev. 1184
(1954).

4. INHERITANCE OF REAL AND PERSONAL PROPERTY. See
III Hackworth 666-678; IV Moore 6, 39-41; I Hyde 650-653;
Germany, 1923. Art. 4, China, 1946, Art. VIII, Italy, 1948, Art.
VII; Great Britain, Conv. of Mar. 2, 1899, 31 Stat. 1939, 1 Mal
loy, Treaties 774; France, 1778, Art. XI, 1 Malloy, Treaties
471; Netherlands, 1782, Art. VI, 2 Malloy, Treaties 1233; Swed
en, 1783 Art. VI, 2 Malloy, Treaties 1725; Prussia, 1785, Art.
X, 2 Malloy, Treaties 1477, Clark v. Allen, 331 U.S. 503,
Nielsen v. Johnson, 279 U.S. 47; Duus, Adm. v. Brown, 245 
U.S. 176; Sullivan v. Kidd, 254 U.S. 433, Olsson v. Savage, 119
Kans. 603, 240 Pac. 586; In re Yano's Estate, 188 Calif. 645;
In re Romaris' Estate, 191 Calif. 780; Meekison, 44 A.J.I.L.
313 (1950, personal property); Boyd, 51 Mich. Law Rev. 1001
(1953, real property).
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5. FREEDOM OF RELIGION. See II Hackworth 147-153, III Ibid.
559, 647-650; II Moore's Digest 171-181; V Ibid. 452-461, 831-
833. Germany, 1923, Art. I and Art. V; China, 1946, Art. XII;
Italy, 1948, Art. XI; Netherlands, 1782; Art. IV, 2 Malloy,
Treaties 1234, Prussia, 1785, Art. XI, 2 Malloy, Treaties 1480,
Tripoli, 1796, Art. XI, 2 Malloy, Treaties 1786; Tripoli 1805;
Art. XIV, 2 Malloy, Treaties 1791", On Tripolitan treaties, see
2 Miller Treaty volumes, 371, 384. See also I Hyde 702-707.

6. LIABILITY TO MILITARY SERVICE. See III Hackworth 598
et seq.; IV Moore's Digest 51-66; II Hyde 1157-1159; III Hyde
1744-1755. France 1788, Art. XIV, 1 Malloy, Treaties 495;
Costa Rica, 18·51, Art. IX, 10 Stat. 916, 1 Malloy, Treaties 344;
Switzerland, 1850, Art. II, 11 Stat. 587, 2 Treaties 1764; Spain,
1902, Art. V, 33 Stat. 2105, 2 Malloy, Treaties 1703; Germany,
1923, Art. VI; Siam, 1937, Art. I, 53 Stat. 1731, u.s.T.S. 940;
China, 1946, Art. XIV; Italy, 1948, Art. XIII.

7. STATUS OF CORPORATIONS AND RIGHT TO PAR TIC IPA TE
IN CORPORATIONS. IV Moore's Digest 19-20; III Hackworth
429-434, 705 et seq.; I Hyde 662-663; Russia, Agreement 1904,
36 Stat. 2163, 2 Malloy, Treaties 1534; Siam, 1920, Art. V. 3
Treaties 2831; Germany, 1923, Arts. XII and XIII; China, 1946,
Arts. III and IV; Italy, 1948 Arts. II and III. See also Universal
Adjustment Corp. v. Midland Bank, 281 Mass. 303, 184 N.E.
152; Feilchenfield in 8 Journ. Comp. Legisl. and Int. Law (3d
series) 260-261; Schuster, II Transactions of Grotius Society,
73-74.

8. FREEDOM OF TRANSIT. See IV Hackworth 355-356; I Hyde
618-624; Great Britain, 1871, Arts. 29, 30, 17 Stat. 863, 1
Malloy, Treaties 700; Germany, 1923, Art. XVI; Norway, 1928,
Art. XV, 4 7 Stat. 2135, U.S. T .s. 852, 4 Treaties 4533; China,
1946, Art. XXV; Italy, 1948, Art. XXIII; Treaty of Versailles,
Arts. 321-322; Barcelona Convention and Statute, 1921, 7 LNTS
11, of I Hudson, International Legistlation 625.

9. CONSULAR FUNCTIONS WITH RESPECT TO DECEDENTS'
ESTATES. See II Hyde 1346-1356; V Moore's Digest, Sec. 72i;
IV Hackworth pp. 855 et seq.; 22 U.S. Code Sec. 75, as amended;
Argentina, 1853, Art. IX, 10 Stat. 1005; 1 Malloy, Treaties 23;
Belgium, 1880, Art. XV, 21 Stat. 776, 1 Malloy, Treaties 99;
Colombia, 1850, Art. III; 10 Stat. 900, 1 Malloy, Treaties 316;
Finland, 1934, Arts. XXVI, XXIX, 49 Stat. 2659, U.S.T .S. 868, 4
Treaties 4148; Germany, 1923, Arts. XXIV, XXV; Norway,
1928, Arts, XXIII, XIV, 47 Stat. 2135, U.S.T.S. 852, 4 Treaties
4536; Peru, 1870, Art. XXXVI. 2 Malloy, Treaties 1425; Mexico,
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1942, Arts. VIII,IX, 57 Stat.800, U.S.T.S.985; Ireland, Consular 
Convention, 1950, Art. 18 and Protocol. See also In re Lobra
sciano, 38 Misc. (N.Y.) 415, 77 N.Y. Supp. 1040; Rocca v. 
Thompson, 223 U.S. 317; In re D'Adamo's Estate, 212 N.Y. 214, 
106 N.E. 81; Santovicenzo v. Egan, 284 U.S. 30; Coudert in 13 
Columbia Law Rev. 181; Puente in 23 Illinois Law Rec. 635. 

10. CONSULAR IMMUNITIES FROM TAXES. See IV Hackworth
774 et seq.; 2 Hyde 1337-1340; Harvard Research, Consuls, 26
Am.J.Int.Law, Supp. 346-354; Irvin Stewart, Consular Privileges
and Immunities, p. 102 et seq., especially 110-116; Germany,
1923, Art. XIX, Mexico, 1942, Arts. III, XIII, 57 Stat. 800,
U .S.T .S. 985, Costa Rica, 1948, Arts, III-IV; Ireland, 1950, Arts.
12-14; Habana Convention on Consular Officers, Art. 20, 47 Stat.
1976, U.S.T.S. 843, 4 Treaties 4741; ''M.T.7," U.S. Internal
Revenue Bulletin, Apr. 11, 1943, no. 7, p. 107.

11.CONSULAR IMMUNITIES FROM LOCAL JURISDICTION OF
COURTS. See IV Hackworth 726 et seq.; 2Hyde 1340-1343; Irvin
Stewart, Consular Privileges and Immunities, p. 137 et seq., es
pecially 164-167; Harvard Research, Consuls, 26 Am. J. Int.
Law, Supp. 338-341; Germany, Art. XVII; Mexico, 1942, Art. II,
XIII; Costa Rica, 1948, Art. II; Ireland, 1950, Arts. 8-11; Ha
bana Convention, 1928, Arts. 14, 15, 16, 17, 22.

12. CONSULS - NOTARIAL FUNCTIONS. IV Hackworth 838 et
seq.; II Hyde 1361-1364; Harvard Research, Consuls, 26 Am.J,
Int. Law, Supp. 257-263. France, 17 88, Arts. IV, V, VI, 1 Malloy,
Treaties 492; Germany, 1923, Art. XXII; Mexico, 1942, Art. VII;
Costa Rica, 1948, Art. VIII; Ireland, 1950, Art. 17. If available,
cf. Gauss, Notarial Manual for Consular Officials.

13. CONSULS - JURISDICTION OVER VESSELS. See IV Hack
worth 876-883; II Hackworth 209-210, 230-235, 248-235, 248-
255; Moore's Digest, Secs. 206, 728; II Hyde 1356-1361, Jessup,
Territorial Waters, 192-193; Germany, 1923, Art. XXIII; Mexico,
1942, Art. X; Costa Rica, 1948, Arts. X-XII; Ireland, 1950, Arts.
21-27; Belgium, 1880, Art. XI, 21 Stat. 776, 1 Malloy, Treaties
97; France, 1788, Arts. VIII, X, XII, 1 Malloy, Treaties 494. See
also Wildenhus' Case, 120 U.S. 1; Tellefsen v. Fee, 168 Mass.
188; The Hanna Nielsen, 25 F .(2d) 984; The Roseville, 11 F .Supp.
151; The Taigen Maru, 73 F .(2d) 922.

14. EXCEPTIONS TO MOST-FAVORED-NATIONAL TREAT
MENT. See V Hackworth 294-296; Germany, 1923, Art. VIII,
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last paragraph; Norway, 1928, Art. VII, last 3 paragraphs (4 
Treaties 4531); China, 1946, Art. XXVI; Italy, 1948, Art. 24, 
paragraph 3; Yemen, 1946, Art. V, TIAS 1535; Great Britain, 
1815, Art. II, last paragraph, 1 Malloy, Treaties 626; Spain, 
1902, Art. II, last paragraph, 2 Malloy, Treaties 1702; Sweden 
and Norway, 1827, separate article, 2 Malloy, Treaties 1755; 
Brazil, 1828, Art. II, 1 Malloy, Treaties 134; Poland, 1931, 
Art. VI, last paragraphs, 4 Treaties 4577; Honduras 1927, Art. 
VII, last paragraph, 45 Stat. 2618, U.S.T.S. 764, 4 Treaties 
4309. See also Snyder, Most-Favored-Nation Clause, pp. 106-
185 (1948). 

15. A.LIENS' RIGHT TO OWN LAND. See III Hackworth 671-
689; Germany, 1923, Art. I; Argentine Treaty, 1853, Art. 9, 10
Stat. 1005, 1 Malloy, Treaties 23; Siam, Treaty of 1937, Art.
I, 53 Stat. 1731, U.S.T.S. 940; China, 1946, Art. VIII; Italy,
1948, Arts. I and VII; France, Treaty of 1853, Art. VII, 1
Malloy, Treaties 531, 10 Stat. 996; Great Britain, Convention
of Mar. 2, 1899, 1 Malloy, Treaties 774, 31 Stat. 1939; Terrace
v. Thompson, 263 U.S. 197; Hauenstein v. Lynham, 100 U.S.
483. 

PROF. JAMES O. MURDOCK (George Washington Uni
versity Law School): Before discussing seminars, may I make 
a remark with regard to the preliminary course. This is obvi
ously a most important survey course, because it opens the 
mind of the student to a whole new field of law. The way it is 
taught may determine whether the student will do seminar and 
practical work in international law. 

The student must be thoroughly introduced to the materials 
of international law. How different they are we all know. There is 
an entirely different library and different ways of finding and 
using materials. The simplest way to introduce students to these 
new sources is to require a brief term paper which necessi
tates the use of international law materials. Class discussion of 
term papers should call attention to the sources used and how 
they were found. The term papers add depth to the survey 
course. 

I would suggest that we add to the "musts" in the prelimi
nary course a thorough resume' of claims and pacific settlement 
procedures. In addition to the substantive rules of international 
law, a lawyer must know how to proceed. 

This preliminary course, while it should go with greater 
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depth into some topics than others, must of necessity be a sur
vey course, so that the whole corpus juris of international law 
is covered. The student learns the relationship of international 
law to municipal law. He fits it into the seamless web of the 
law, which we hope will rule the world community when we be
come sufficiently civilized. Of course, this preliminary course 
should be a prerequisite to seminar courses which we are dis
cussing at this phase of the program. 

Seminar courses obviously depend on the maturity of the 
students, the extent of their backgrounds, their interests, and 
the time available. I was particularly interested in what Pro
fessor Dainow said about securing from the students their re
actions, so that they feel it is a co-operative enterprise. By 
the time a student decides to go beyond the preliminary course 
in international law, he doubtless has ideas of his own and is 
prepared to do independent research. 

A preliminary suggestion to stimulate and facilitate re
search is to have a seminar room which is filled with the inter
national law reference books that are often used. This makes it 
much more convenient to proceed without delay in getting off to 
a practical start. 

There are two types of seminars, or two types of approaches 
I would like you to consider. One is the co-operative study. The 
other is the group study of a broad problem. Let us consider first 
the co-operative study. The problem of international law which 
you are going to consider is fitted into the general context of the 
related problems which surround it. For example, a good illus
tration is the Hull Trade Agreement Act of 1934. Suppose the 
students are going to study the implications of preparing this 
measure for Congressional action. We know the predominant 
implications of the Hull Trade Agreement Act are political. The 
next consideration is economic. The legal side is one in which 
Department of State representatives worked with the Treasury and 
Commerce Departments, with Customs laywers, with members 
of Congress, and with the private citizen in order to bring about 
a co-ordinated program. The work of the lawyer in this matter 
is one of co-operating with other groups and co-ordinating the 
results in a draft bill. The lawyer must often act as co-ordinator 
and legal draftsman to bring into focus the results of various 
points of view. 

In Washington we have a number of mature students who are 
with the Government. They have had some experience. They are 
often interested in widertaking a co-operative study, because 
that is probably what they will have to do in more advanced gov-
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ernment service. For example, in the Department ofState, those 
of us who have worked there know that the Legal Adviser does 
not decide many matters. He advises the Secretary of State, the 
political divisions, the economic and other divisions. At times 
he goes down on the Hill and works with the Foreign Relations 
Committee. He is in a position to advise, to co-ordinate and to 
draft, but rarely to decide. 

This co-operative study can be stimulated as far as possible 
in the law school semina:r. The first step is to get the students to 
do their own reconnaissance, before you bring in experts or 
specialists in different fields from the outside or from other 
faculties. So much for the co-operative study approach, in which 
you bring together the political, economic, cultu.ral, legal, and 
other factors. The lawyer must learn to work with others in 
government and corporate work. Statesmen and executives wish 
him to advise how they can do things lawfully. A co-operative 
study seminar should help students do this more effectively. 

The other type of research seminar for your consideration 
is a group study of a legal problem. With several students work
ing on one topic, the work can be divided analytically and geo
graphically according to world regions. This enables the seminar 
to work, not in a spirit of rush, rush, but in the spirit of thorough
going work; if necessary, resorting to original research, finding 
data which is not in the published materials by going to records 
and archives, and seeking information by correspondence from 
various parts of the world for their basic data. If they are doing 
this not in the spirit of a deadline, but in the spirit of sustained, 
useful work, then you can take the work of one seminar and 
turn it over to the next seminar. The seminar in a particular 
topic can thus continue with new personnel the next year. That 
is a technique used in Europe. The idea is to produce creative 
results which ar.e useful. 

In selecting topics, it may be desirable to discuss ques
tions informally with individuals in the Department of State, in 
Congress, or in foreign trade or finance, so that useful topics 
may be explored with outside co-operation. Department officials 
and business executives are often too busy to undertake research 
that needs to be done at the time. A good illustration of this type 
of group topic is the one I spoke about yesterday morning-the 
development of international law for individuals. 

This topic is the one a continuing seminar at The George 
Washington University Law School is working on from the 
standpoint of the development of international commercial law 
and courts for individuals. 
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GENERAL DISCUSSION 

PROF. MYRES S. McDOUGAL (Yale Law School): I should 
like to express certain reservations with respect to the princi
pal speeches we have heard today and also offer some remarks 
in answer to Mr. Lissitzyn and others. 

Professor Jessup stated, as I understood him, that the pur
pose of an introductory course is to offer the student a general 
understanding and to train him for leadership. I listened with 
amazement, however, to what Professor Jessup would omit from 
a course designed for such a purpose. 

Among the omissions suggested were territory, nationality, 
succession of states, subjects of international law, acts of state, 
and the laws of war. 

How a student could, with all these omissions, be given a 
general understanding of the world power process and of the 
interrelations of the world and national power processes is 
beyond me. If one omits territory and nationality, how can any 
conception of the bases of power of nation-states be offered? If 
state succession be omitted, how can one describe the modes by 
which decision-makers external to any particular body politic 
police internal elites to require conformity to world standards? 
If the "acts of state" prescriptions, the prescriptions which em
body the tolerances which decision-makers accord the govern
mental acts of officials in other bodies politic, are omitted, only 
one set of the hydra-headed doctrines about jurisdiction can be 
offered. If the laws of war, with their contemporary prohibition 
of violence, are omitted, we turn away from the most important 
problem of our time. And so on. 

It is not, however, the particular omissions which so much 
puzzle me. The question is how, with such omissions, the student 
can acquire a sense of the world, and lesser community, power, 
and social processes which condition and are affected by the 
decisions being studied. It is not superficiality, but indispensable 
realism, to seek to relate particular decisions to context. The 
trees are just as important as the leaves, and commonly deter
mine the type of leaf. (We had some good examples of getting lost 
in the leaves last night.) The choice is not between penetration 
and coverage, but between contextual analysis and anecdotalism. 
Without appropriate high level generalization, the study of de
tails out of context may offer neither penetration nor under
standing. 

This emphasis upon the need for having some criteria of 
importance brings me to Mr. Lissitzyn's remarks. As I W1der-
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stood him, Mr. Lissitzyn objected to the absence of a hierarchy 
or ordering of values in the analysis we proposed, and feared 
that emphasis upon values might lead to arbitrary or totalitarian 
decisions. The demand for an abstract ordering of values com
pletely misconceives the purpose of our proposal. The assump
tion from which we move is that different decision-makers bring 
very different predispositions, in terms of value demands, ex
pectations, and identifications to decision, and make their choices 
between value alternatives in many different contexts, requiring 
preference now for certain values and now for others. It is 
totalitarian law, and not a law of human dignity, which posits a 
rigid hierarchy of values and demands blind adherence to it. 
It is our belief that the more explicit the relation between de
cision and values can be made, the greater the degree of con
scious insight the decision-mak.er can achieve, and the more 
rational the decision is likely to be. Certainly, the greater the 
degree of explicit relation and insight, the greater the degree 
of control the constituency of the decision-maker can exercise. 
In international law, with external opinion and relations of re
ciprocity and retaliation playing such important roles, the im
portance of enlightenment about value consequences is especi.ally 
accentuated. 

It was suggested by Professor de Vries and others that 
when factual problems are examined carefully, value questions 
become clear. Let us test this by taking,for example, a case of 
oil expropriated in one country. Some of the oil is transported 
to another country and the former owner is claiming it. Who 
should get the oil? The man who can decide this, by simply ex
posing the facts, without an explicit and detailed canvas of all 
the alternatives in international and national policies, has a 
crystal ball which I do not profess to have. It is of course im
possible even to define a factual problem without talking in 
terms of value changes. 

It was suggested, I believe, byProfessorSohn that "freedom, 
justice, and order" offer sufficient criteria for the comparative 
study of international organizations. For some years I have been 
using Professor Soho's book in my classes, but I would find it a 
much more effective book if it had a more homogeneous organi
zation in terms of power processes and if he offered more opera
tional indices for his criteria of criticism. As I suggested yester
day, freedom, justice, and order are at such a high level of ab
straction that they are commonly used even to justify decisions 
which promote human indignity. 

It was vigorously asserted by Professor Dorsey yesterday 
that we have all ignored the main point and that we should be 
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concentrating attention upon some mysterious "living law." For 
some decades we have had much beating of the breast about 
"living law," but I have yet to see from E hrlich or any of his 
disciples, any indication of how one can in detail study this living 
law-of how one can relate it to the flow of authoritative deci
sions taken in the name of the community and with community 
coercion behind them, or how one can study its effects on com
munity processes. If anything more is meant by the label than 
that apparent authority is not always authority and that the de
cisions which are in fact taken in a community are influenced 
by many variables and conform in varying degree to authorita
tive community expectation, I say that what is meant has been 
left utterly mysterious. 

In answer to Prof. Wright, perhaps I should say that I had no 
intention of suggesting that decisions not made in accordance with 
community expectation, even though made by authorized decision
makers, were lawful. Thus, if in making an agreement with an
other country, the President should include a provision that all 
professors of international law named Wright should be banished, 
I would not hesitate to describe the decision as unlawful, though 
made by a man of authority. 

PROF. OLIVER J. LISSITZYN {Columbia University): I just 
want to correct a misapprehension. I did not say that what is 
wrong with the Lasswellian framework is that it has no single 
hierarchy of values. I said that it does not adequately provide 
for differences in hierarchies of values. It seems to me that 
this is reflected among other things in the failure to recognize 
the ambiguities of the symbol or standard of human dignity, and 
how much can be concealed under it. It also fails to disclose 
fully the very serious difficulty that different hierarchies of 
values do create for the decision-makers. 

PROF. McDOUGAL. Would you spell that out? 

PROF. LISSITZYN. Probably no two decision-makers have 
exactly the same set of values, which they can be depended upon 
to follow. Since the decision-makers are constantly interacting, 
this obviously creates difficulties. That is why I think you have 
to have restrictions and rules and doctrines, which would to 
some extent control their actions. That is where I should like 
to have more information, more knowledge, than we have at 
present on this very point. It seems to me that you are making 
a lot of assumptions as to what actually does or does not control 
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human behavior. While these assumptions may be perfectly cor
rect, they need further study, criticism, and empirical confirma
tion. 

PROF. CHESNEY HILL (Department of Political Science, 
University of Missouri): I teach a basic course in international 
relations that has each semester about 300 students-freshmen, 
sophomores and juniors. That course is a leader course for a 
course in international organization and another course in inter
national law. I find that many of the students who take those 
courses go later to our law school. Many of the students acquire 
an interest in international affairs early in their college career. 
They take some courses in international politics, international 
organization, international law, American constitutional law, 
English constitutional history, and other history courses, that 
form a background to the international field. It seems to me that 
if our law schools would try to establish a course in interna
tional law they would have no problem in student interest. Our 
law school, however, has not touched the field. 

What I am suggesting is that in many places where the law 
school is attempting to establish interest in international law 
they would get great assistance as a practical matter by talking 
with the advisers of the arts and science students who indicated 
interest in the law. If the law school would tell the adviser of 
these undergraduates more definitely what they want the student 
to take, we could guide the student early in the preparation of 
international subjects for a wide general background. Our law 
school bulletin indicates only that they want excellent students 
with general excellent preparation in everything. As a result, it 
is very difficult to find out what they actually do want. 

PROF. McDOUGAL: I would like to say that we have all 
enjoyed the discussion of seminars. There have been some 
very, very constructive suggestions. My reservations go to the 
two main speeches, to introduce some remarks in answer to 
Mr. Lissitzyn of yesterday, forestalling a suggestion that the 
professor completely demolished my position. 

I think that Professor Jessup has retrogressed in consider
able degree from the very enlightened position be took yesterday. 
As I widerstand him, the purpose of the introductory course was 
to give the student general understanding and to train him for 
leadership, and I listened with amazement to the statement we 
will omit from the course, territoriality, nationality, secretaries 
of state, war, etc.Now,if you omit territoriality, nationality, how 
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can you give the student any conception of the basic power of 
national states or the sections underlying their national laws? If 
you omit the state succession, bow can you give them any notion 
of the behavior of external police, the behavior within the coun
try to conform to world standards? If you omit the subject of 
acts of state, you eliminate the field of jurisdiction, the com
plementary principles that balance the claims under nationality 
and territoriality. You give the student just a half-view of that 
part of the process. 

PROF. QUINCY WRIGHT (University of Chicago): I want to 
add a word to what Mr. Hill said. Most of what has been said 
has been about law school teaching. It has been pointed out that 
in law schools international law is a luxury subject, and stu
dents state that it is not law, it is not useful, and it is not im
portant. 

The situation is different in the graduate schools and the 
political science departments. International law usually is a re
quired subject for advanced degrees. It is looked upon as very 
important by the student. I do not think it is necessary for a 
professor in a political science department or in a Committee 
on International Relations to advertise his course. 

I presume you would find that practically all professors of 
political science had a course in international law while they 
were students. On the other hand, I imagine a large proportion 
of lawyers in the country have never had any contact with inter
national law at all either as students or in practice. I suppose if 
you canvass professors of international law, you would find 95% 
of them against the Bricker Amendment. It appears from the 
American Bar Association that a large number of lawyers are 
for the Bricker Amendment. I do not know whether that has 
anything to do with exposure to international law, but it may. It 
may also flow from a different point of view toward international 
law in law schools and political science departments. 

In the law school, international law is thought of as a branch 
of national law, related to torts, contracts, criminal law, con
flict of laws, and the other law school subjects. In political 
science departments, it is thought of as a branch of international 
relations. It is related to international politics, international 
organization, political geography, diplomatic history, and the 
sociology of international relations. Naturally, when international 
law is related to these subjects, it  presents different aspects than 
when related to the ordinary law school subjects. Perhaps this 
explains the inconsistency which Mr. McDougal pointed out. He 
urged emphasis upon the broad aspects of the subject, those 
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which the voting citizen should have in mind and which are usually 
emphasized in political science courses on international law. On 
the other hand, Professor Jessup was talking about international 
law as a law school subject, emphasizing aspects which might 
engage the professional attention of the practicing lawyer. 

Now, while political science departments and Committees 
on International Relations should be concerned with citizenship 
and public opinion in offering courses on international law� they 
should also be concerned with enlightening the student on the 
legal way of thinking. For many college and, graduate students 
international law may be the only law subject they will ever get. 
This course should introduce them to the legal way of thinking. 
In my course, mainly for graduate students in political science 
and international relations, I use a method like that Mr. Bishop 
referred to. I acquired it from George Grafton Wilson-the 
method of hypothetical cases. I give the students a hypothetical 
case, and for a week they hunt through Moore, Hackworth, the 
Annual Digest, Hyde, Oppenheim, and other texts and sources on 
open reserve shelves. The solutions which they prepare in a 
dozen typed pages are graded, returned, and discussed. I think 
this gives them some idea of the legal approach as well as ex
tensive acquaintance with the sources of international law. But, 
in addition, I discuss in lectures the role of international law in 
international relations-how it figures in the functioning of foreign 
offices, in diplomatic history, in the causation of war and the con
ditions of peace. There are two other points of view about inter
national law that ought not to be neglected. 

International law may be thought of as a philosophy. It is a 
way of thinking about the world community. It is thinking of the 
world community as a rational society, rather than as either a 
jungle world of fighting nations or as a moral world of harmonious 
nations-as the world of Grotius rather than the world of either 
Machiavelli or Erasmus. 

International law is often thought of by students of inter
national relations as a bridge between idealism and realism. 
Students may get the "new realism," the Machiavellian point of 
view, in the courses on international politics. They may get the 
"new idealism" in courses on international organization. But 
in the course on international law they should get a due propor
tion of both realism and idealism. International law is grounded 
in the past, its rules and principles are real and practical; but 
at the same time it conceives of men and governments as in a 
measure rational and capable of agreement to moderate the 
struggle for existence in the common interest. 
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International law can also be conceived as an aspect of his
tory. Only at certain periods of world history has a system of 
international law developed like that of the Western world since 
the Peace of Westphalia. One can point to such a system in the 
Confucian period of Chinese civilization, in the period of the 
Buddha in Indian civilization, in the Periclean period of Greek 
history, in the Hellenistic period after Alexander, and in the 
Italy of the late middle ages. In these periods of history many 
territorial states were so closely related that systems of inter
national politics and international law developed. In other periods 
the international or world situation was different, regulated by 
what Toynbee calls a universal state, a universal church, or a 
wandering of peoples. Differentiation of these systems in the 
course of world history indicates the conditions under which 
international law develops and declines. Such a study may assist 
in appraising our period of history and our system of interna
tional law with reference to long-run trends. 

These aspects of international law illustrate its importance 
not merely as a professional subject for the lawyer, but as a 
science, philosophy, and history which every citizen ought to 
know something about. 

MR. ROGER FISHER (Covington and Burling, Washington, 
D.C.): I am one of that small group of practicing lawyers who 
are fortunate enough to be spending a large part of their time 
on questions of international law in the narrow sense-the law 
as among governments. I recognize that working on the con
crete problem of resolving differences between governments 
is a far easier task than teaching the broad field of international 
law. I hope my comments as to teaching will be taken in that 
light. 

The topic for discussion is defined as "The Introductory 
Law School Course in International Law." This statement of the 
question seems to imply that the introductory law school course 
in the international field should be a course in international law. 
If "international law" is used in the traditional sense of the law 
among nations, I believe the statement of the question not only 
implies the answer, but implies the wrong answer. 

I believe that the introductory course to the field of interna
tional legal studies should not be a course in the law among na
tions. International law is, as Mr. Wright just suggested, a 
philosophy. Its teaching means the teaching of a broad public 
law course. The introduction of the law student to the interna
tional field should not be a course which considers only the 
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resolution of problems after they have reached the stage of 
intergovernmental differences. In domestic law, the student 
first takes torts and contracts and property. He studies the law 
as it applies to individuals. Later, in the second or third year, 
he takes the public law courses, such as constitutional law, 
which consider restraints on the activities of a government. 

I would suggest that the same order should be followed in 
the international field. The introductory course should be one 
which would consider how foreign laws and foreign facts affect 
individuals. It might be taught in a number of different ways. 
The object would be to alert the student to the additional types 
of legal problems that are raised whenever foreign elements 
are involved. To some extent such a course would be a bread
and-butter course. It would teach the law student to be on the 
lookout for those international features which more and more 
frequently will arise in practice. 

If the student's interest in international legal problems is 
sufficient, he may wish to go on and find out how those prob
lems are resolved where governments disagree. He may wish 
to consider those restraints on a government that stem not from 
domestic constitutional limitations, but from involvement with 
other nations. He may wish to pursue the study of public interna
tional law. 

One difficulty in interesting students in the international 
field is that the rather metaphysical course in classic interna
tional law has been considered a prerequisite to other work in 
the area. I would suggest that this is the result of historical 
accident and should not be continued. I would urge that the 
students be introduced to international legal problems by in
filtrating such problems into other courses and by special 
courses designed to highlight the additional issues raised where 
a foreign or international element is present. In short, I would 
suggest that the law school course introducing students to the 
international field should not be a course on the law among 
nations. 

PROF. JARO MAYDA (University of Wisconsin Law School): 
I would like to make a few comments on what we are doing at 
Wisconsin, because we are trying there to cover the traditional 
subjects in the course of international law, yet to inject some 
of the new concepts, analysis, and materials. 

I have been using a syllabus which uses the materials avail
able in Mr. Bishop's book and some additional mimeographed 
materials as they fit in. We start with an attempt to outline the 
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present set of problems in international law, as distinguished 
from the very traditional and conservative approach to the field, 
and to isolate the most important trends in modern development
usually under three headings: democratization of international 
law, the problems of enforceable outlawry of aggressive war, 
and the problems of peaceful change. 

Within the first section we try to get across some notions 
about the attempts to apply international law on a broad scale, 
not only to states but also to individuals and other international 
bodies, and to deal with problems of majority rule in interna
tional organization and related questions. When speaking about 
the implications of international law on a broader scale, we get 
into the recent problems of conventions or declarations of human 
rights, and the various cases which deal with the position of indi
viduals and the protection of individuals by international law. Then 
we take up something which may be labeled "how international 
law works," and there the bulk of the traditional subjects are 
dealt with. 

And, finally, in the last section, we try to get across some 
idea about the development of international law, especially 
through international organization. I try to bring out always the 
idea that international law does not simply happen, that it de
pends on the underlying social, economic, and political elements, 
that they lead to tensions and power conflicts, and there are two 
alternatives: either war, or agreement for arbitration and es
tablishment of a norm. I try to relate the work of international 
organization to these various stages of development, the manipu
lation of the substratum through the specialized agencies, the 
leJal framework and sanction of  the United Nations organs, and 
the interpretation and adjudication through the World Court. 

I am sure that this course, which has now been developed 
over a period of three years, is not yet what we want it to be, 
but I think we are trying to combine the traditional approach with 
the injection of some of the new subjects, about which we heard 
so much yesterday. 

MR. WILLIAM LESTER GRIFFIN (Department of State, 
Office of the Legal Adviser, and also Lecturer at the Law School 
of American University): 

On the basis of ayear and a half full-time,and three and one
half years of part-time, law teaching (none in the international 
law field, I might add, although eight hours a day at my office in 
the State Department seems to take care of that aspect), but hav
ing taught almost a dozen of the other private and public law 
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courses-the fundamental courses in the law school curriculum
I have come to several tentative conclusions, which, when I add 
them together, lead me to one large conclusion that seems to me 
quite radical. Yet I want to toss it out here to see whether others 
have had similar thoughts and whether this conclusion is sound, 
aside from the fact that it would require-all of us-social science 
and law school teachers, and college and university administra
tors as well-to reorient our thinking so radically that I doubt the 
idea would get serious consideration. 

It seems to me that what is really needed, looking at the edu
cational process as a de novo problem, is a single school in our 
universities-a school of social sciences or humanities, under one 
combined administration, and under one combined faculty of 
teachers of law and the other social sciences, the same teachers 
we now have, of course, in the present liberal arts college and 
law school faculties. 

Briefly, it seems to me that in such a combined school the 
various degree requirements and programs would continue to be 
substantially as they now are in the separate schools. The first 
three years of undergraduate work would be substantially as at 
present. But about the last half of the junior year, the liberal 
arts student could elect a course in legal method or introduction 
to law, whatever you wish to call it, and then branch out into the 
law subjects-Constitutional law, Labor Law, International Law, 
and others-customarily taken as fourth-year college subjects. 
At the end of his fourth year he would receive his usual Bache
lor's degree and could then go on into the usual graduate social
science or law-degree programs. 

I think that this approach would solve many of our problems 
with respect to what to put into the international law and inter
national legal studies courses and seminars, as well as save a 
good deal of time, prevent duplication of courses and adminis
trative functions, and reduce the pressure for the three and one
half and four-year law school curriculum. It would also bring 
about, I believe, a higher level of intellectual performance and 
lead to a greater appreciation of the essential unity of the social 
sciences. 

PROF. GRAY L. DORSEY (Washington University Law 
School): If Professor Jes sup had gone back forty years, instead 
of thirty or thirty-five, he would have reached a period in which 
we had homogenous international communities. Since that time 
we are in danger of having no integrated and ordered interna
tional community at all. There is revolution at work and this 
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threatens international order. When this is so, then the primary 
questions are: What is it that maintains social order? What are 
the facts that make possible human co-operation? 

To be sure, to get to the new vista, we must go from rules 
to problems. I would go all the way with Professor McDougal, 
but I would not stop where he does. He says we must be selective 
about the problem, and we must have rigid categories so we know 
what we are talking about when we define the problem. But he 
stops where we must truly step in with the new vista, namely, 
what is the criterion by which you make decisions, after you 
have got the problem actually defined? I believe that criterion 
must be the conception of the nature of man that a people hold. 
I do not mean just an intellectual construct. What I refer to be
gins as an idea, but then seeps into the consciousness of the 
people until it becomes not a conceptualized picture of reality, 
but reality itself. When that has happened, the conception, or 
"belief," directs and controls human behavior. 

Different people will come out with slightly different opin
ions, yet those opinions will so far coincide that it makes co
operation possible. "Belief" releases the human energy that 
gives the power to society, because it makes people willing to 
act to achieve the common goal. It makes decentralization of 
decision-making possible, because decisions add up to re-en
force each other. This is the heart of co-operation, and this is 
the essence of constitution-making in its most essential mean
ing. 

I think the international community is faced with the same 
problem. It is absolutely essential that it be solved, it must be 
solved. The ordinary problems of international intercourse are 
"practical," of course. But revolution puts in question the cri
teria by which these ordinary problems are solved. At such a 
time nothing is more "practical" than to re-examine basic 
theory and reach a sound decision on basic principles. I am 
concerned that so much scholarship is directed to further de
lineation of rules of international law based upon principles 
which may not be adequate to our present beliefs and needs. 

PROF. PAUL SAYRE (State University of Iowa Law School): 
I have two things that occur to me particularly. One is what the 
gentleman spoke up for, that there is inadequate backgroWld for 
the forming of democratic international opinion. I think I agree 
very heartily. His solution seemed to be further studies and 
further research. We agree with that, too. 

I suggest for the moment, we need more information about 
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how people live in the world, and to make it available to the 
average citizen, if there is such an animal. I would think of the 
newspaper, I would think of reports, perhaps one every day, 
thirty a month, from thirty capitals, that would set forth the 
factual situation, cultural if you like, leaving out controversial 
things. It would be wise for us to know the normal things that 
come into play in other nations, so we know how people live, 
just live in the world internationally. Knowledge is like the idea 
of law itself. I believe we do need that, and we do need immedi
ate action. I have talked with international editors and news
paper editors and so on. They see no impossibility about it, but 
they do not do it. 

The second thing. Perhaps in keeping with what has been 
said, I will make a different division as to value or non-values. 
I would suggest that all international law which we are con
cerned about is in the future. You can say the present, but the 
minute you say present it is past. I do think that working out 
ethical concepts, if you like, of what you are to do in the future, 
is very practical. The past is surely not going to operate lit
erally in the future. You have got to have something else. It is 
our business to consider it. 
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Brief presentations and extemporaneous questions and comments 
on pre-announced topics. 

Friday, June 24, afternoon 

Question 1: What factors determine whether the United States 
makes a particular international agreement as a 
"treaty" approved by the Senate, a "Congressional
executive agreement" by the President plus both 
Houses of Congress acting by majority vote, or as 
a purely "executive agreement" by the executive 
alone? 

MR. CHARLES I. BEV ANS, Assistant Legal Adviser for 
Treaty Affairs, Department of State ( it was indicated by the 
Chairman and by Mr. Bevans that he was speaking personally and 
not expressing the official views of the Department of State): On 
this first question, I would like to call attention to some of the 
procedures that are followed in the Department of State, and in 
that connection I will quote part of what we call Department of 
State circular No. 25, issued May 15, 1953, on the subject of the 
proper exercise of the treaty-making power of the United State,;

and the proper exercise of the executive-agreement-making 
power of the United States.! 

In the first paragraph of the circular, we say: 

The purpose of this circular is to insure departmental 
co-ordination to the end that the treaty-making power 
of the United States be exercised within traditional 
limits and that executive agreements not be used when 
the subject matter should be covered by a treaty. 

Then the Secretary of State ref erred to the policy which he had 
outlined before the Senate Committee on the Judiciary on April 6, 
1953, in which he stated: 

"The Constitution provides that the President shall 
have power to make treaties by and with the advice and 

1. Mr. Bevan distributed copies, and indicated that he would be glad to
mail additional copies on request.
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consent of the Senate. This administration recognized the 
significance of the word 'advice.' It will be our effort to 
see that the Senate gets its opportunity to 'advise and 
consent' in time so that it does not have to choose be
tween adopting treaties it does not like, or embarrassing 
our international position by rejecting what has already 
been negotiated out with foreign governments." 

With respect to executive agreements, he went on to say: 

.•. I am authorized by the President to advise 
this Committee, the Senate Foreign Relations Com
mittee, and the House Foreign Affairs Committee as 
follows: 

It has long been recognized that difficulties 
exist in the determination as to which international 
agreements should be submitted to the Senate as 
treaties, which ones should be submitted to both 
Houses of the Congress, and which ones do not re
quire any Congressional approval. 

. . . the Congress is entitled to know the con
siderations that enter into the determinations as to 
which procedures are sought to be followed. To that 
end, when there is any serious question of this na
ture and the circumstances permit, the Executive 
Branch will consult with appropriate Congressional 
leaders and Committees in determining the most 
suitable way of handling international agreements 
as they arise. 

Then the circular defines the scope of the executive-agree-
ment-making power: 

Executive agreements shall not be used when the sub
ject matter should be covered by treaty. The executive 
agreement form shall be used only for agreements 
which fall into one or more of the following categories, 
(a) Agreements which are made pursuant to or in ac-

cordance with existing legistlation,
(b) Agreements which require Congressional approval

or implementation for their execution, or 
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( c) Agreements which are made under and in accordance
with the President's Constitutional power.

In order to make sure that this program of negotiating agree-
ments was followed closely, it is also the requirement that: 

Negotiations concerning future executive agreements on 
matters of substance are not to be undertaken, or re
swned after an interruption, until authorized in writing 
by the Secretary or the Under-Secretary. 

And it goes on and specifies what procedures should be followed 
when there is a serious question as to whether an agreement 
should be in the form of a treaty, in the form of an agreement to 
be submitted to both Houses of Congress, or simply an agreement 
to be concluded by the President alone: 

When a substantial doubt exists as to whether an interna
national agreement should be made in the form of a 
treaty or in the form of an executive agreement made by 
the President alone or with the consent of both Houses of 
Congress, the matter shall be brought to the attention of 
the Secretary by a memorandum prepared by the office 
responsible for the contemplated negotiations. This 
memorandum shall bear .appropriate comments thereon 
by the Legal Adviser and the Assistant Secretary for 
Congressional Relations. Thereafter, whenever circum
stances permit, consultation shall be had with appropri
ate congressional leaders and committees prior to de
termining the most suitable way of handling such inter
national agreements, such consultation to be had by the 
office responsible for the negotiations with the assist
ance of the Assistant Secretary for Congressional Re
lations. 

That was a circular instruction which was issued throughout 
the Department of State. The Legal Adviser's Office, in order to 
make sure that they were in a position to carry out the require
ments of this instruction, also issued an order to all of the As
sistant Legal Advisers. The pertinent part of that order, refer
ring to executive agreements, is as follows: 

In each case where an executive agreement is de
cided upon, there must be a legal memorandum pre-
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pared, setting forth first ( a) the legislative authority, 
if any, for the making of an executive agreement on the 
subject, or, (b) if relying upon the constitutional powers 
of the President, what powers they are relying upon, and 
the manner in which they will be applied. 

Those are the normal departmental instructions which we have 
on that subject. Is there any question on that, up to that point? 

VOICE: There was the matter this morning ofthe Secretary 
passing upon agreements. 

MR. BEVANS: I would say the matter of the Secretary pass
ing on each agreement was not followed, on the matter of making 
executive agreements, along that particular line. So far as I 
understand the whole procedure, that has been the procedure and 
practice of the Department. I would like to mention in that con
nection some of the criteria that have generally been followed i n  
determining whether a treaty or an agreement should be used for 
a particular subject. These criteria are ones which have been 
followed in the Department so long as I can remember. 

In negotiating the treaty or agreement, we have a number of 
criteria which are taken into mind. I do not mean to say they 
constitute the answer to the whole subject. The answer is some
thing that I think is going to have to be developed as long as there 
is a government. Itis one of those matters that you just do not sit 
down and define precisely. About the time you have it defined, you 
find something has been left out or is misdefined. 

A treaty is considered necessary when the subject matter and 
the treatment thereof has been traditionally handled by treaty. 
Now that is not necessarily controlling in all instances, but i t  
does require careful consideration before any departure there
from. Of course, the executive agreements have developed to a 
great extent in the past several years, but I would like to point 
out that that development has been primarily and to a great ex
tent as a result of war conditions, and as a result of legislation 
enacted by the Congress, specifically authorizing such agree
ments. 

The second criterion which is considered in determining 
whether a treaty is necessary is when the subject matter and the 
treatment thereof are not wholly within the delegated powers of 
the Congress alone, and the action contemplated is not only not 
within the delegated powers of the Congress, but also not solely 
within the constitutional powers of the President. We have cer-
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tain subjects, for example, such as treaty provisions relating to 
inheritance of property by aliens, which have been handled only 
by treaties up to this point in our government's history, and it is 
considered that without the treaty-making power it may not be 
possible for the Federal Government to regulate such matters by 
agreement. 

Another criterion is when the agreement involves important 
commitments affecting the nation as a whole. The treaty-making 
power was put into the Constitution by the founding fathers. They 
intended it as the means whereby we would enter into important 
commitments with foreign nations. It was deliberately designed 
to assure that it would be exercised in such a manner that every 
state would have an equal voice in the decision as to whether we 
enter into a particular treaty or not, by reason of the equal repre
sentation in the Senate; and those considerations, the bases on 
which the treaty-making power was vested in the Senate, are 
carefully considered. 

A fourth criterion is when it is desired to give the utmost 
formality to the commitment, with a view to requiring similar 
formality on the part of the other governments concerned, in the 
interest of faithful and continued respect for its terms. 

A fifth criterion is when existing law specifies that certain 
actions shall be accomplished by treaty, such as the extradition 
of criminals from foreign countries and the granting of visas for 
the carrying on of trade. There are laws which specifically pro
vide that these actions shall be carried out pursuant to treaties. 

When an agreement other than a treaty may be used, carry
ing in mind the criteria which I have just mentioned, we may 
make an agreement other than a treaty or executive agreement, 
with legislative authorization: first, when a change in law is in
volved; secondly, when it is impossible to give effect to the 
agreement without legislation by the Congress; and thirdly, when 
the subject matter is within the delegated authority of Congress
making agreements without legislative authorization when the 
subject matter and the treatment that is to be given to it are 
within the constitutional powers of the President. 

Now, perhaps you will say that does not answer the whole 
question. I know that. I would be very grateful for any comment 
you have in that respect. You see, there are two points we have 
to bear in mind about the making of these treaties and agree
ments. It is not just a matter of signing them, it is a matter of 
giving them effect and being able to carry them out. 

PROF. QUINCY WRIGHT (University of Chicago): I was glad 
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to hear the speaker refer to the need of adequate power to carry 
out treaties which have been made. It seems to me that that is 
the crux of the matter. I think that the President, without the con
sent of the Senate or the Congress, is competent to make an ex
ecutive agreement if he has constitutional power to carry it out. 
On the other hand, if he cannot carry it out through exercise of 
his existing powers, I do not think he should make it without the 
consent of Congress or the Senate. 

[MR. BEV ANS expressed concurrence in Professor Wright's 
remark, adding: "What good is it to be able to go out and make 
any kind of agreement with anybody, and take it home and find 
you cannot do anything with it? In all our discussion on the making 
of treaties or agreements, we must bear in mind that you must 
also apply them."] 

PROF. MICHAEL H. CARDOZO (Cornell Law School): I am 
not sure that we will not be overlapping a little bit in some of this 
but I will go ahead. I would like to point out that I speak from per
sonal experience that terminated completely in August, 1952, and 
my views, even if not entirely myown,cannot be attributed in any 
way to those now in power in Washington; and even though Charlie 
Bevans and I worked together, he speaks for himself, and I do not 
speak for him. 

I would like to address myself to the question of how a law
yer or other office in the State Department decides whether an 
executive agreement or a treaty should be negotiated. This is a 
branch of the question that Dean Acheson, when he was Secre
tary, always asked when an agreement was brought to him for 
signature. He said, "By what authority do I sign this agree
ment?" And somebody there bad to tell him the answer. But 
before that, somebody bad to decide whether, as Mr. Wright has 
just pointed out, the President, which might mean the State De
partment or the Defense Department, or the Treasury Depart
ment, or any of the other agencies involved in foreign relations, 
can carry out the United States' part in the agreement without 
asking Congress for anything more. If they cannot do that, then 
they cannot agree to do it unless they specially reserve in the 
agreement a notion that something further has to be done. Now, 
if they can do it without asking Congress for anything, even for 
money, then it seems that the executive branch alone can go 
ahead and make the agreement. We have many examples of 
that kind of agreement, where they can act alone, and we also 
have examples of agreements where there is existing legislation 
that enables the executive branch to go ahead. 


