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RACE, EDUCATIONAL LOANS, & BANKRUPTCY

Abbye Atkinson*

This Article reports new data from the 2007 Consumer Bankruptcy Project

revealing that college graduates and specifically White graduates are less likely to file

for bankruptcy than their counterparts without a college degree. Although these

observations suggest that a college degree helps graduates to weather the setbacks that

sometimes lead to financial hardship as measured by bankruptcy, they also indicate

that a college degree may not help everyone equally. African American college

graduates are equally likely tofilefor bankruptcy as African Americans without a

college degree. Thus, a college education may not confer the same protective benefit

against financial hardship for African Americans that it does for their White

counterparts.

These observations draw attention to the tension between two federal policies with

respect to educational attainment: educational lending policy that encourages
Americans to take on debt to finance their educations and bankruptcy policy that

makes discharge of educational debt practically impossible. Given preexisting wealth,

educational loan borrowing, and post-graduate income data concerning African
Americans, these data suggest that African Americans may experience Congress's

restrictive educational loan discharge policy more acutely than hites. Indeed,

African Americans are more likely to borrow money for college, earn less afler

graduation, and yet are bound by the same duty to repay educational loans.

Ultimately, these educational loan policies may reveal who, as a practical matter,
should and who should not be going to college. More troubling is that this division

seems to track socioeconomic and racial lines. Accordingly, this Article considers

whether these findings should persuade Congress to reformulate its policy on the

discharge of educational loans in bankruptcy or alternatively, to change the manner

in which it supports educational attainment.
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INTRODUCTION

The benefits of a college diploma can be measured in several ways,
including by the increased economic security that comes with higher ed-
ucation. This security is suggested by bankruptcy filing patterns. New data
from the Consumer Bankruptcy Project reveal that as a group, college
graduates are less likely to file for bankruptcy than their counterparts
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without a diploma.' So it appears that a college education acts as an eco-
nomic insurance policy of sorts, that perhaps mitigates the setbacks that
sometimes lead to financial hardship as measured by bankruptcy. Bank-
ruptcy is a reliable measure of financial hardship, 2 as it is often the last
lifeline for an individual overwhelmed with debt)

But these data also indicate that a college education may not confer
the same protective benefit against financial hardship for African Americans

1. The 2007 Consumer Bankruptcy Project is a collaborative research project.
The co-principal investigators were David Himmelstein, Melissa Jacoby, Robert Lawless,
Angela Littwin, Katherine Porter, John Pottow, Deborah Thorne, Elizabeth Warren, and
Steffie Woolhandler. I thank them for access to the extraordinary database they built. The
2007 Consumer Bankruptcy Project received funding from the Robert Wood Johnson
Foundation, The American Association of Retired Persons, the Federal Deposit Insurance
Corporation, the University of Michigan and the Harvard Law School. Any opinions
expressed herein are the views of the author and not those of the funders. For a detailed
description of the 2007 Consumer Bankruptcy Project, and a complete set of acknowl-
edgements for assistance with the compilation of the database, see Robert Lawless et al.,
Did Bankruptcy Reform Fail?, 82 AM. BANKR. L.J. 349 (2008). See also infra, notes 21-26
and the accompanying text.

2. See Katherine Porter, The Debt Dilemma, 106 MICH. L. REV. 1167, 1175 (2008)
("[B]ankruptcy is the best available public, tangible way to quantify financial distress.").
But see Ronald Mann & Katherine Porter, Saving Up For Bankruptcy, 98 GEO. L. REV.
289, 294-96 (20 10)(questioning whether those who choose to file for bankruptcy truly
represent the population of people who are experiencing "financial distress.").

3. See TERESA A. SULLIVAN, ELIZABETH WARREN & JAY LAWRENCE WESTBROOK,

As WE FORGIVE OUR DEBTORS: BANKRUPTCY AND CONSUMER CREDIT IN AMERICA 8

(1989) (stating that "consumer bankruptcy is an economic and social safety valve that
permits debtors to function in an economic system even after their financial collapse.").
While bankruptcy is not necessarily the default plan of action for all Americans who are
experiencing economic hard times, bankruptcy filings have steadily increased over rime
suggesting that more and more Americans may perceive bankruptcy as an appropriate
option in the face of economic hardship. Id. at 7 ("Being in financial trouble does not
always lead to bankruptcy."); Bankruptcy filings increased six fold between 1980 and
2004 per the Administrative Office of the U.S. Courts. See Elizabeth Warren, A New
Conversation About the Middle Class, 44 HARV. J. ON LEGIS. 119, n.4 (2007). Although
some might characterize the increase in bankruptcy filings over time as more a function of
opportunistic behavior than financial ruin, it is important to note that it has been well
documented that the majority of bankruptcy filers do so in the wake of high levels of
debt, limited income, and the onset of dire circumstances. See Teresa Sullivan, Elizabeth
Warren & Jay Lawrence Westbrook, Less Stigma or More Financial Distress: An Empirical
Analysis of the Extraordinary Increase in Bankruptcy Filings, 59 STAN. L. REV. 213, 216-17
(2006). (The authors cite the erroneous conventional wisdom espoused by judges, Con-
gress, and credit card issuers prior to the passage of the sweeping and restrictive 2005
Bankruptcy Amendments, that more Americans were filing for bankruptcy opportunisti-
cally as opposed to doing so out of legitimate financial need.); see As WE FORGIVE OUR

DEBTORS, at 63 (describing the typical debtor in bankruptcy as being in "deep financial
trouble."); see also TERESA SULLIVAN, ELIZABETH WARREN & JAY LAWRENCE WESTBROOK,

THE FRAGILE MIDDLE CLASS (2000) (describing medical problems, family dissolution, and
"income interruption" as the three primary causes of consumer bankruptcy filings).
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that it does for theirWhite counterparts.4 Unlike White college graduates,
who are underrepresented in bankruptcy relative to their proportion in
the general population, African American college graduates are equally
likely to file for bankruptcy as African Americans without a college di-
ploma.'

The data highlight the tension between two federal policies with re-
spect to educational attainment: educational lending policy that
encourages Americans to take on debt to finance an education and bank-
ruptcy policy that makes discharge of such loans practically impossible.6

Some members of Congress have trumpeted the benefits of education,
legitimizing the appropriation of federal funds for educational loans .
Others have justified a restrictive and exceptional8 bankruptcy policy re-
garding educational loans by concluding that the benefits that accompany
an education are significant enough to impose an almost absolute duty to
repay educational loans even in bankruptcy.9 Yet, despite the claim that a
college education will improve financial stability by adding to earning
power and job security,' the data reported here suggest that education

4. See Rafael I. Pardo & Michelle Lacey, Undue Hardship in the Bankruptcy Courts:
An Empirical Assessment of the Discharge of Educational Debt, 74 U. CIN. L. REv. 405 (2005).
Pardo and Lacey conducted an empirical analysis of 261 undue hardship cases, and they
reported evidence that suggests that "postsecondary education has not translated into fi-
nancial success for all." Id. at 451-61.

5. See iufra Part I and accompanying footnotes.
6. See THE FRAGILE MIDDLE CLASS, supra note 3, at 251-52. For more than fifty

years, Congress has encouraged all Americans to invest in their own human capital
through higher education. Although it has never taken the step of making college free,
Congress through the years has supported higher education, largely through expanded
support for educational loans. The National Defense Act of 1958, the Higher Education
Act of 1965, and the William D. Ford Direct Loan Program are examples of how Con-
gress has supported the attainment of higher education through the appropriation of
federal funds for educational loans. This access to loans for college is pivotal for Americans
who lack the means to pay for school outright.

7. See Statement of Sen. Biden, itifra note 55.
8. See John A.E. Pottow, The Nondischargeability of Student Loans in Personal Bank-

ruptcy Proceedings: The Search for a Theory, 44 CAN. Bus. L.J. 245, 250 (2007). Professor
Pottow describes the treatment of educational loans in bankruptcy as "exceptional" be-
cause unlike other unsecured loans, they are functionally non-dischargeable in
bankruptcy.

9. "The purpose ... is to keep our student loan programs intact ... Some people
have said, 'Why should student loans be treated differently than any other loans?' Well, I
would suggest that when one gets a business loan, one has collateral or something to justi-
fy that loan. But, on student loans the only thing one can put up for collateral is the
ability he will have to make a better living after he has gotten that education." 124 CONG.
REC. 1791-92 (1978). Representative Ertel introduced the amendment to make educa-
tional loans nondischargeable. See Robert C. Cloud, Wien Does Repaying a Student Loan
Constitute an Undue Hardship, 185 ED. LAW REP. 783 (2004); see also Pottow, supra note 8,
at 253.

10. According to College Board, college graduates earn more money than high
school graduates, are less likely to be unemployed, and are less likely to live in poverty.

[VOL. 16:1
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does not help everyone equally." In fact, these data suggest that African
Americans may experience Congress's restrictive educational loan dis-
charge policy more acutely than Whites because African Americans are
more likely to borrow money for college, do not experience the same
benefits of the education, and yet are bound by the same duty to repay
educational loans.

In addition, perhaps these findings have something to say about the
current regime of education finance. Indeed, in coming to a national poli-
cy regarding the support of education, Congress might have decided to
fund education directly instead of indirectly through loans. Instead, Con-
gress has largely placed the burden and risk of paying for college firmly
on the shoulders of the student and the student's family by choosing to
support education primarily through the appropriation of funding for
educational loans. 2 While the availability of this funding has made educa-
tion more accessible, it has also increased the personal risk involved by
encouraging the acquisition of educational loan debt." Congress's par-
ticular willingness to facilitate higher education borrowing through the
continuous appropriation of federal funds and resources for prospective
students has resulted in more Americans pursuing post-secondary educa-
tion, and it has meant a steep increase in student debt. 4 Ultimately, these

See SUSAN BAUM & JENNIFER MA, COLLEGE BOARD, EDUCATION PAYS: THE BENEFITS OF

HIGHER EDUCATION FOR INDIVIDUALS AND SOCIETY-2007, 8 (2007), available at
http://www.collegeboard.coin/prod-downloads/about/news-info/trends/ed-pays-2007.
pdf.

11. See Elizabeth Warren, 77Te Economics of Race: Wien Making it to the Middle is Not

Enough, 61 WASH. & LEE L. REV. 1777, 1778-79 (2004); see also A. Mechele Dickerson,
Race Matters in Bankruptcy Reform, 71 Mo. L. REV. 919, 956 (2006) ("BAPCPA's re-
striction on the types of debts that can be discharged is also likely to have a larger,
negative effect on minority debtors. The racial income and wealth gaps cause minorities
to incur significantly higher student loan debt.").

12. This choice reflects the perception of education as a private benefit, whose

attendant burden should be borne solely by the beneficiary, namely the student and her
family. This as opposed to a vision of education as a public good that justifies direct public
support because it helps to reinforce democratic values such as equal opportunity. See Lani

Guinier, Admissions Rituals as Political Acts: Guardians at the Gates of Our Democratic Ideals,
117 HARV. L. REV. 113, 128-30 (2003).

13. See Aaron LeMay & Robert C. Cloud, Student Debt and the Future of.Higher
Education, 74 J. OF COLL. & UNIV. L. 79, 101 (2007) ("Student loans can have both posi-

tive and negative consequences. The most obvious positive consequence is that federal
loans have enabled millions of Americans to complete a college or university education,
practice their chosen profession, rear their families, and enjoy a quality of life that would
have been impossible without an education. On the other hand, there are negative conse-
quences related to heavy student loan debt. Students with excessive debt cannot pay for

necessary living expenses or save a reasonable amount of monthly income for unforeseen

emergencies.").

14. See Cloud, supra note 9, at 789, ("Student indebtedness quadrupled from 1990
to 2000 .... Approximately one in twelve Americans now owes money on a federal stu-

dent loan.").
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educational loan policies may reveal a judgment, however inadvertent,
about who, as a practical matter, should and who should not be going to
college. More troubling is that this judgment seems to track racial divi-
sions. Although the findings may be explained as an economic matter as
opposed to as a racial matter, focusing exclusively on the economic nature
of the findings is perhaps somewhat problematic. Doing so obscures the
reality that the data tell a story about how relatively poorly African Amer-
icans continue to do economically, gains in educational attainment not-
notwithstanding.

Accordingly, this Article considers whether these findings should
persuade Congress to consider reformulating its policy on the discharge
of educational loans in bankruptcy or alternatively, to consider changing
the manner in which it supports educational attainment. This Article pro-
ceeds in four parts. Part I presents the findings from the 2007 Consumer
Bankruptcy Project and the 2007 Census Current Population Survey
which show that African Americans with a college diploma are just as
likely to file for bankruptcy as African Americans without a college di-
ploma. By contrast, Whites with a college diploma are less likely to file for
bankruptcy than Whites without a college diploma. Part II considers what
these findings suggest about federal educational loan discharge policy and
its particular impact on African Americans. Part III explores reasons why
African Americans may not experience the protective benefits of a college
degree as compared to their White counterparts, and Part IV concludes
with suggestions for addressing the apparent disparate impact of federal
educational loan discharge policy.

I. FINDINGS

In this part, I describe the samples from which the data in this Arti-
cle are derived, and I present new data suggesting two aspects of
educational attainment and bankruptcy. First, as a general matter, having a
college degree is associated with a lower bankruptcy filing rate.' Second,
for African Americans specifically, having a college degree does not seem
to be associated with a lower filing rate. 16 I suggest that these observations

15. See infraTable 1.
16. In this Article I focus on the differences between African Americans and Whites

although the CBP includes data for Asian American and Hispanic debtors as well. I do
this because African Americans and Whites represent the majority of debtors in bankrupt-
cy. By making this choice, it is not my intention to ignore the circumstances of debtors of
other races and ethnicities. On the contrary, I believe that the negative impact of the
nondischargeability of educational loans in bankruptcy may be felt by individuals of all
races, ethnicities, and national origins who face the same or similar challenges vis-i-vis
inequality in society as do African Americans as a group. It might very well be that Afri-
can Americans in this context are the "miner's canary" in terms of federal educational
lending and loan discharge policy. See generally LANI GUINIER & GERALD TORRES, THE
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raise concerns about congressional bankruptcy policy regarding the dis-
charge of student loans vis-at-vis congressional educational lending policy.

Congress supports educational attainment primarily by appropriat-
ing funds for educational loans. Taking on educational loans often means
taking on greater risk and financial vulnerability, but there is likely no
attendant safety net 17 in bankruptcy because educational loans are practi-
cally nondischargeable.' 8 Educational loans are treated this way in
bankruptcy because Congress believes that making them dischargeable
would jeopardize the integrity and sustainability of the educational loan
program.' 9 Moreover, Congress believes that the duty to repay educational
loans is justified by the financial benefits that education brings. 20 However,
given these new data suggesting that not all groups experience the same
prophylactic benefits of a college education, how might federal educa-
tional loan discharge policy reflect the fact that a one-size-fits-all
approach may not work?

A. Research Design

In this Article, I compare education data on debtors sampled in the
2007 Consumer Bankruptcy Project (CBP)2 with similar data on the
general population taken from the 2007 Census Current Population Sur-
vey Educational Attainment tables. Using both datasets, I calculated the
percentage of adults generally who earned a bachelor's degree, 2 and I

MINER'S CANARY (2002). That is to say that African Americans' experiences here may
help to reveal something important about how education finance and bankruptcy policy
affect a larger, and perhaps less readily measurable, swath of the American public. See
Guinier, supra note 12. In the context of affirmative action vis-i-vis the Gratz and Grutter
decisions, Professor Guiner states that "race is ... a formidable diagnostic and sociological
tool. Used as a lens to peer beyond the pretense of the debate, race helps detect the deep-
er issues confronting public institutions of higher education ... Race is the thin but
highly visible edge of the wedge at the intersection of the value and scarcity of education-
al opportunity." Id. at 120-21. Thus, Professor Guinier suggests that focusing on race is
useful to the extent that doing so reveals larger issues of "class and geography," as they
pertain to educational attainment, that actually cut across racial boundaries. Id. at 122.

17. See Elizabeth Warren, "hat is a Women's Issue?: Bankruptcy, Commercial Law,
and Other Gender Neutral Topics, 25 HARV. WOMEN'S L.J 19, 54 (2002) (describing bank-
ruptcy as "America's social safety net.").

18. In bankruptcy, educational loans may only be discharged if they are deemed to
constitute an "undue burden" on the debtor. See 11 U.S.C. § 523(a)(8) (1978).

19. See 124 CONG. REC. 1791-92 (1978).

20. Id.

21. See Robert Lawless et al., Did Bankruptcy Reform Fail?: An Empirical Study qf

Consumer Debtors, 82 AM. BANKR. L.J. 349, 387-98 (2008)(showing a detailed account of
the Consumer Bankruptcy Project).

22. The 2007 CBP asked respondent debtors to indicate what level of education
they have achieved. There were nine options that ranged from less than a high school
diploma or GED to a doctorate or professional degree. For each case, I coded a dummy
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repeated the procedure for the subgroups of White men, White women,
21African American men, and African American women.

The CBP is a random national sample of consumer bankruptcy fil-
ings in 2007 and represents court-record and questionnaire data drawn
from approximately 2500 consumer Chapter 7 and Chapter 13 bankrupt-
cy cases. 24 The questionnaire sought demographic information from each
debtor, including information on race, educational attainment, and stu-
dent loan debt.2 Approximately 50.7 percent of the randomly selected• • 26

debtors returned questionnaires. Within the CBP, single questionnaires
often became multiple cases for my analysis, which focuses on individuals
rather than families: if a husband and wife filed jointly, each person's edu-
cational attainment and other data were coded as separate cases.2 ' This

variable that represented whether the individual had earned a bachelor's degree. I exclude
adults who earned an advanced degree in order to isolate the effect of a college diploma.
Most Americans who get a post-secondary education stop after a bachelor's degree (as of
2007, 19% had earned a bachelor's degree and an additional 9.8% had earned an advanced
degree, such as a Master's degree of a PhD.) Generally and for Whites, this is good
enough, but for African Americans it is not. To consider an advanced degree, then, in
order to find a benefit in terms of bankruptcy filings would mean to require greater edu-
cational debt and a greater burden for African Americans. By excluding adults who had
also earned an advanced degree, I am able to eliminate the effect that the advanced degree
may have on financial stability. See id.

23. Each racial subgroup is coded using a dummy variable. All respondents in each
category either identified themselves as either African American or not, White or not.
Accordingly I created a variable for each debtor in Person 1 and Person 2 who responded
as either man or woman as well as African American or White. Whether an individual
earned a bachelor's degree is also coded with a dummy variable. I excluded cases in which
respondents indicated "other." In Person 1, 40 debtors responded in this way and in Per-
son 2, nine debtors indicated "other". Respondents who indicated "other" were given a
space in which to write how they identified themselves. Debtors input such responses as
"Native American," "mixed," "Indian," and other categories reflecting national origin.

24. For five consecutive weeks starting in February of 2007 and ending in March of
2007, a random sampling of cases was chosen from all bankruptcy filings commenced
during that time. Approximately 12,500 to 15,000 cases were filed each week and from
this number, 1000 cases were randomly selected each week. This resulted in a total initial
sample of 5000 court filings, and for each of these cases, a questionnaire was mailed short-
ly after the initial filing.

Because a certain number of addresses for debtors were invalid and the question-
naires in those cases were returned as undeliverable, 255 more cases were randomly
selected from all bankruptcy petitions filed in the last week of March 2007 and the first
week of April 2007 in order to replace those initially returned as undeliverable.

Questionnaires were then promptly sent to those 255 debtors. A total of 5251
questionnaires were mailed to debtors.

25. Id. at 392. The questionnaire is reproduced in full at id. at 399-402.
26. Id. at 392. Of the 5251 questionnaires mailed, 275 (or 5.2 percent) were re-

turned as undeliverable, leaving a total of 4976 delivered questionnaires. Id. at 393. Of
those delivered, 2521 responses (or 50.7 percent) were received while 2455 question-
naires mailed (or 49.3 percent) did not result in any response. Id.

27. The 2007 CBP uses a bankruptcy case or filing as its unit of analysis. This study
disaggregates the joint filings and counts each individual listed as a separate case. As a

[VOL. 16:1



Race, Educational Loans, & Bankruptcy

Article analyzes data from 2314 completed questionnaires, which repre-
sent 91.8 percent of all returned questionnaires.

2
S

The Current Population Survey (CPS), generated by the Bureau of
Labor Statistics and the Census Bureau, is a scientifically selected sample
of the general population. The survey information is collected from ap-
proximately 50,000 households. 29 The data from the CPS represent
estimates of the national population for the given year and serve as "indi-
cators of our nation's economic situation and for planning and evaluating
many government programs."3 ° Three specific tables from the CPS were
used in this Article: "Educational Attainment of the Population 18 Years
and Over, by Age, Sex, Race, and Hispanic Origin: 2007" for "White
Alone," for "Black Alone," and for "All Races.'3 The Educational Attain-
ment data in these tables are reported each year in the Annual Social and

32Economic Supplement (ASEC).

B. Having a College Degree Is Associated with
Lower Bankruptcy Filing Rates

The following table of descriptive statistics reflects the total number
of individuals within each sample, their racial and gender breakdowns, and
the differing levels of educational attainment.

result, my dataset included 3212 cases-more than the 2314 completed questionnaires.
Treating joint filings as one case would be practically difficult for this analysis-it would
require arbitrary choices about which filer's race, gender, and educational information to
use. Instead, each individual is counted separately, whether the 2007 CBP coded them as
Person 1 or Person 2 on the petition. In the case of educational debt, the questionnaire
only permitted one respondent to mark the question to the inquiry regarding student loan
debt. Consequently, when calculating student loan debt, I count each filing as one case,
and I determined race by the response in Person 1. Debtors in 2233 of the 2314 cases
responded, and I dropped the 81 remaining cases for which a response was missing.

28. Id. Additionally, of the 2521 returned questionnaires, 124 (or 4.9 percent) were
incomplete and 83 (or 3.3 percent) were returned by debtors who indicated that they did
not wish to participate in the survey. Id. Because the CBP IV had court records for both
respondents and non-respondents, it was possible to test for response bias along a number
of dimensions. All tests were negative. Id. at 396.

29. See U.S. Census Bureau, Current Population Survey, http://www.census.gov/
cps/.

30. Id.
31. Tables are available as part of the 2007 CPS at http://www.census.gov/

population/www/socdemo/education/cps2 007.html.
32. These data are available at http://www.census.gov/population/www/

socdemo/educ-atn.html.
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Recent graduates "on the eve of a lucrative career" would likely have
more to lose than a set of textbooks by filing for bankruptcy.' 3° Certainly,
in the seven years that the debtor would have to wait to seek a discharge,
the debtor would likely have accumulated some potentially non-exempt
personal property that would become vulnerable in a Chapter 7 filing.'
The possibility of jeopardizing this property in a filing might provide
enough of a deterrent to the potentially abusive filer. For the good faith
debtor who finds herself justifiably in need of a fresh start in bankruptcy,
however, there would be some hope of relief instead of a potential life-
time under the weight of unmanageable educational debt.

The treatment of tax debt in the Bankruptcy Code bolsters the re-
instatement of the time-lapse strategy as a means of preventing the
opportunistic discharge of a debt whose non-payment has negative impli-
cations for the public welfare. Section 523 includes federal tax debt
among its list of nondischargeable debts, yet permits this debt to be dis-
charged after three years of its accrual. 32 Thus, the treatment of tax debt
in bankruptcy legitimizes a similar treatment of educational loans in
bankruptcy given the similarity of tax debt to educational loan debt in
terms of their relationship to the interest of the public purse.

C. Congress Could Define Undue Hardship in the Bankruptcy Code

Alternatively, Congress might consider defining undue hardship so
as to give courts direct guidance in determining under what circumstanc-
es educational loans should be discharged in bankruptcy. Commentators
have proposed this sort of amendment or clarification to the Code as a
potential solution to the current problems associated with the undue
hardship standard. 133 However, it is unclear whether a congressional defi-
nition of undue hardship would in fact improve the position of the debtor
seeking to discharge educational loans. Perhaps the nature of an undue
hardship standard is that it defies any principled definition that does not
exclude significant numbers of deserving debtors from finding relief.'34

In bankruptcy, judges have imposed their own notions as to what
constitutes undue hardship in the absence of a congressional definition of

130. See Pottow, supra notes 77-80 and the attendant text.
131. In a Chapter 7 filing, non-exempt personal property becomes property of the

bankruptcy estate to be potentially liquidated and subsequently distributed among credi-
tors with recognized claims. See 11 U.S.C. § 541 (1978).

132. See 11 U.S.C. § 523(a)(1) (1978).
133. See Cloud, supra note 9, at 804; see also Frattini, supra note 70, at 572.
134. Scott Pashman, Discharge of Student Loan Debt Under 11 U.S.C. .§ 523(A)(8):

Reassessing Undue Hardship After the Elimination of the Seven-Year Exception, 44 N.Y.L. ScH.
L. REv. 605, 616 (2001) ("'Undue Hardship' is a concept so fraught with subjective
elements that we must consider the totality of the circumstances to confirm its presence or
absence.") (quoting In re Moorman, 44 B.R. 135, 137-38 (Bankr. W. D. Ka. 1984)).
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the term, often resulting in "differential treatment" of "similarly-situated
debtors.'"'s For example, in In re Gerhardt, Fifth Circuit Judge Edith Jones
stated that "nothing in the Bankruptcy Code suggests that a debtor may
choose to work only in the field in which he is trained, obtain a low-
paying job, and claim that it would be an undue hardship to repay his stu-
dent loans." 136 In Gerhardt, the debtor had studied to be a cello player, but
was unable to find work as a cellist that would facilitate the repayment of
his loans. For Judge Jones, undue hardship did not permit the debtor Ger-
hardt to accept work only as a cellist, but meant rather that he must be
unable to find any paying work before receiving a discharge. 37 His choice
to study music, presumably knowing beforehand that work as a musician
would not pay well, gave him no right to find relief from the burden of
repaying his loans upon the reality of low-paying work in his chosen area
of study.

Contrast this to Bankruptcy Judge Dorothy Eisenberg's holding in
In re Lebovits.138 In Lebovits, a debtor who incurred significant educational
loans in order to become a social worker, and who did not earn enough
as a social worker to pay his monthly bills, was able to show that repay-
ment of his educational loans would have constituted an "undue burden,"
even though his monthly bills included expenses such as the cost of paro-
chial school for his seven children.139 Unlike Judge Jones, Judge Eisenberg
did not suggest that the debtor's choice to be a social worker (a job that
notoriously pays little) meant that he could not return to the courts seek-
ing relief from his debt. By contrast, Judge Jones's construction of undue
hardship would have meant that Lebovits had no right to relief in bank-
ruptcy given that he continued to work as a low-paid social worker, with
seven children who required an expensive education to boot.

135. "An Undue Hardship? Discharging Educational Debt in Bankruptcy": Before
the Subcomm. on Commercial and Admin. Law of the H. Commn. on the Judiciary, III
Cong. 28 (2009) (statement of Raphael I. Pardo); see also Robert B. Milligan, Comment,
Putting an End to Judicial Lawnaking: Abolishing the Undue Hardship Exception for Student
Loans in Bankruptcy, 34 U.C. DAVis L. REV. 221, 261-63 (2000).

oans in Bankruptcy, 34 U.C. DAVis L. REV. 221, 261-63 (2000).
136. In re Gerhardt, 348 F.3d 89, 93 (5th Cir. 2003).
137. Id.
138. In re Lebovits, 223 B.R. 265 (Bankr. E. D. N.Y. 1998).
139. The debtor was a member of an "orthodox religious faith" that required him to

"obey strict religious laws" including educating his children in a particular manner. Id. at
269-72. Judge Eisenberg determined that it was not contrary to the tenets of undue hard-
ship for the debtor to spend $700 per month on private school. "It is well settled that a
federal statute cannot unreasonably interfere with the liberty of parents to direct the up-
bringing and education of their children. Therefore, by enacting the Bankruptcy Code in
1978, Congress did not intend to interfere with a debtor's right to rear and educate his
children according to orthodox religious tenets. Hence, the Court finds that the amount
expended in this case for parochial school tuition is a reasonable and necessary expense of
this Debtor." Id. at 272.
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The question is then whether a congressional definition of undue
hardship would work to align these types of divergent judicial concep-
tions of undue hardship. In order to assess whether defining undue
hardship would be an effective course of action in this context, it is useful
to investigate another instance in which Congress has expressly defined
this term. Consider undue hardship as it appears in the Americans with
Disabilities Act (ADA).'4 The ADA requires that employers provide "rea-
sonable accommodation" to their disabled employees, but the Act also
relieves employers from having to make a reasonable accommodation if
doing so would pose an undue hardship. Congress has specifically defined
undue hardship in the statute as well as in the Code of Federal Regula-
tions,14' but this has not relieved courts of the challenges of interpreting
undue hardship within the statute. In Vande Zande v. State of Wis. Dept. of
Admin., 44 F3d 538 (7th Cir., 1995), Judge Posner interpreted the "rea-
sonable accommodation" standard as requiring a cost-benefit analysis that
would free the employer, under the undue hardship standard, from having
to make an "otherwise reasonable" accommodation for a disabled em-
ployee if doing so would jeopardize the "employer's financial survival or
health.', 142 However, there is significant scholarly debate as to the proper

140. Americans with Disabilities Act of 1990, Pub. L. No. 101-336, 104 Stat. 327,
codified as amended as 42 U.S.C. § 12101 et. seq. (2000).

141. 42 U.S.C. § 12111(10)(A)-(B) (2008).

(10) Undue hardship

(A) In general.The term "undue hardship" means an action requiring signifi-
cant difficulty or expense, when considered in light of the factors set forth in
subparagraph (B).

(B) Factors to be considered. In determining whether an accommodation
would impose an undue hardship on a covered entity, factors to be consid-
ered include

(i) the nature and cost of the accommodation needed under this chapter;

(ii) the overall financial resources of the facility or facilities involved in
the provision of the reasonable accommodation; the number of persons
employed at such facility; the effect on expenses and resources, or the im-
pact otherwise of such accommodation upon the operation of the facility;

(iii) the overall financial resources of the covered entity; the overall size of
the business of a covered entity with respect to the number of its em-
ployees; the number, type, and location of its facilities; and

(iv) the type of operation or operations of the covered entity, including
the composition, structure, and functions of the workforce of such entity;
the geographic separateness, administrative, or fiscal relationship of the fa-
cility or facilities in question to the covered entity.

142. Vande Zande v. State of Wis. Dept. of Admin., 44 F.3d 538, 543 (7th Cit.
1995). Most courts have similarly interpreted the standard in this manner. See Cass R.
Sunstein, Cost Benefit Analysis Without Analyzing Costs or Benefits: Reasonable Accoinioda-
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interpretation and application of undue hardship as it relates to "reasonable
accommodation" in the ADA, congressional definition notwithstanding.13

For example, Cass Sunstein argues that Judge Posner's interpretation of the
"reasonable accommodation" standard as requiring a cost-benefit analysis
vis-a-vis the undue hardship defense for employers results in "an incorrect
outcorne' 44 insofar as it fails to take into account certain costs (including
potential "expressive and symbolic"' harms that the disabled employee
may experience) when excusing an employer from its duty to make theS 146

accommodation in question. The simple point here is that even with a
congressional definition of undue hardship, judicial "intuitions" may still
pose a problem for litigants seeking relief. Indeed, there is a case to be made
that courts still construct methods of evaluation that run the risk of result-
ing in questionable outcomes, even where Congress has defined the term.

Thus, a congressional definition of undue hardship in the Bankrupt-
cy Code may not necessarily solve the problem that seems inherent in
interpreting undue hardship, namely the imposition of judicial notions of
what conditions of living a debtor ought to endure before meeting the
standard. In other words, a congressional definition of undue hardship
alone may not be enough to give judges adequate guidance so that dis-
parities in interpretation such as the ones that exist between Gerhardt and
Lebovits do not occur. As in the case of the ADA, the end result might
simply be another judicially-constructed test, similar to the Brunner or
totality-of-the-circumstances test, that leaves the parties involved unsatis-
fied.

D. Congress Could Create and/or Fund Programs That
Will Make College More Affordable

Congress might also continue to work to make a college education
more accessible. On the back end, Congress might consider enacting ad-
ditional legislation that would allow college graduates to work off loan
debt in exchange for public service. Currently, the College Cost Reduc-
tion and Access Act of 2007 (CCRAA) includes a Public Service Loan

tion, Balancing, and Stigniatic Harms, 74 U. CHI. L. REV. 1895, 1899 (2007) ("The Su-
preme Court has yet to rule explicitly on the question, though it has written in a way that
is consistent with Judge Posner's approach, and though an approach akin to Judge Pos-
ner's has come to dominate the doctrine of the lower courts.").

143. id. at 1896; see also Michael Ashley Stein, The Laiv and Economics of Disability
Accommodation, 53 DUKE L.J. 79, 81 (2003).

144. Sunstein, supra note 142, at 1896.
145. Id. at 1909.
146. "The first problem is that cost-benefit analysis might incorporate intuitions

rather than disciplining them. Without a method for calculating costs or benefits, analysts
are likely to rely on their own hunches and speculations.... The second involved stig-
ma." Id. at 1908.

[VOL. 16:1



Race, Educational Loans, & Bankruptcy

Forgiveness provision in which the loans of eligible college graduates are
forgiven after ten years of fulltime employment in public service.14 An-
other proposed program, entitled "Service Pays," suggests that for each
year that a college graduate who received federal educational aid works in
public service, one year of college expenses will be forgiven. 148 The crea-
tors of the Service Pays program suggest that, "the program makes a clear
statement that education is worth the investment, both nationally and
individually."4 9 For African Americans and other similarly situated bor-
rowers who are seeking an education, this sort of program may help to
offset the substantial costs.

Loan forgiveness in exchange for public service does not come
without potential downsides, however. While it might make education
more affordable, the requirement that participants work in the public sec-
tor for a set amount of time seems a limitation on the aspirations of the
recent graduate who hopes to work in the private sector. It would be im-
portant to know whether working off debt in this way after graduation
would itself function as an unreasonable limit on the career aspirations of
the student in question. Perhaps this type of program would place stu-
dents who would have to rely upon it in order to finance their education
at a disadvantage as compared to the student with resources who may
begin her career in the private sector immediately upon graduation. On
the other hand, this sort of program would permit graduates who face the
prospect of repaying large educational debts the opportunity to accept
lower paying public service jobs without having to worry about paying
their bills.' Overall, loan forgiveness programs appear to benefit both the
individual hoping to fund an education as well as society. Moreover, they
further legitimize the expenditure of federal dollars to promote education
if graduates spend a significant amount of time working in the public in-

152
terest.

147. See College Cost Reduction and Access Act, Pub. L. No. 110-84, 121 Stat. 784
(2007); see also Schrag, supra note 53.

148. See Warren et al., supra note 98, at 131.
149. Id. at 132
150. The program does envision some private participation. See id. at 135. But for

the student who, for example, wants to become a stock broker in a firm that promotes
from within, getting started five years after graduation instead of immediately after grad-
uation would be an obstacle to reaching his or her career goals.

151. See e.g., Lewis A. Kornhauser & Richard L. Revesz, Legal Education and Entry Into
the Legal Profession: The Role of Race, Gender, and Educational Debt, 70 N.YU. L. REV. 829,
915 (1995) (reporting that "law school debt ... had a statistically significant effect only on
the choice between elite for-profit and not-for-profit jobs, and only for African American
and Latino women. A higher debt burden increased the relative probability that a graduate
would take an elite for-profit job.").

152. See id. at 142 ("By tying debt forgiveness to public service, Americans would
have the chance to say that everyone who does this kind of work deserves a substantial
reward from the rest of us.").
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Congress might also continue its work to make college more afford-
able. For example, the recently passed Health Care and Education
Reconciliation Act of 2010 includes an increase in need-based Pell
Grants 1 3 as well as changes to the income-based repayment program
(IBR) in order to make loan repayment more affordable for graduates.' 4

These measures, although laudable, accept as a given the problem of the
steadily increasing cost of a college diploma. Consequently, they work
merely to help students manage and repay educational debt, instead of
working to address the often-prohibitive cost of college.' 5 It is here that
perhaps the true problem lies. Going to college has become prohibitively
expensive for many Americans, and low-income students and African
Americans specifically experience a greater burden as a result of these
increases. ' 

56 Certainly, in recognition of this reality, a change in the Bank-
ruptcy Code's treatment of educational loans is hardly a panacea, but it is
a step in the right direction."5

CONCLUSION

Earning a college degree is important for its tangible effects, such as
its correlation with increased earning power, as well as for its intangible
effects, such as its association with increased democratic participation.'5 8

153. See Michael Muniper, The Future of College Access: The Declining Role of Public
Higher Education in Promoting Equal Opportunity, 585 ANNALS AM. ACAD. POL. & Soc. ScI.
97, 102-04 (2003)(presenting a brief history of the Pell Grant).

154. College Cost Reduction and Access Act, Pub. L. No. 110-84, 121 Stat. 784
(2007)

155. The College Board reported that costs at public four-year colleges and universi-
ties rose 4.9% beyond inflation between 1999-2000 and 2008-2009. The College Board,
Trends in College Pricing 2009, http://trends.collegeboard.org/files/2009-
TrendsCollegePricing.pdf. Considering the importance of education to the future of
the nation, Congress might consider additional programs that disincentivize colleges from
increases in tuition that do not track the general rate of inflation.

156. See Mumper, supra note 153, at 102 ("[T]uition [inflation] increases have a
disproportionate impact on low-income students .... [A] $1,000 increase in tuition at four-
year public colleges reduces enrollment in that sector by 13.7 percent ... [for] whites and
21.4 percent for blacks.")

157. See Pottow, supra note 8, at 275 ("Returning to reality, the real problem .. .is
the affordability of post-secondary education .... Addressing higher education affordabil-
ity concerns by rejiggering the bankruptcy laws is throwing a thimble of water on a
conflagration.")

158. See 153 CONG. REC. S9800 (daily ed. July 24, 2007) (statement of Sen.
Obana)("Education is the centerpiece of a deal America has entered into with its stu-
dents: if you work hard, if you gain the right set of skills, and if you accept responsibility
for your learning, you have a chance for a better life. That is the basic premise of educa-
tion in our country. And this deal includes a college degree. A college education and a
diploma improve the chance of getting a good job, increase earning potential, and ease
entry into the middle class."); see also Guinier, supra note 12, at 126 (Stating, "the historical
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As the data reported here suggest, education helps individuals to with-
stand financial difficulty and to stay out of bankruptcy. But the data also
reveal that a college degree may not work to help African Americans stay
out of bankruptcy. African Americans, who are more likely to need to
borrow money in order to get a college education, are particularly hit by
the nondischargeability of educational loans in bankruptcy. This observa-
tion might prompt Congress to reconsider the current treatment of
educational loans in bankruptcy.

Congress understands that education is one of the pillars of upward
mobility in American society. The transformative power and benefits of
education extend beyond their application to African Americans and oth-
er similarly disenfranchised American communities. Without a doubt, for
most Americans education remains a vital means to greater job oppor-
tunity, financial stability, and increased social equality and economic
prosperity. For African Americans particularly, education remains one of
the primary tools employed to scrape away the residue of social and eco-
nomic inequality left by slavery and subsequent years of discrimination.
Data that suggest disparate outcomes in the economic protection that
results from a college degree should prompt Congress to reconsider both
current educational lending policy and the bankruptcy discharge policies.

guiding principle of both public and private universities has been to educate people who
would then better serve society as workers, citizens, and leaders.").
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