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accountable for their conduct or their inaction.”” This development, which is
part of a more general trend toward good governance and transparency,’®
may contribute to an increase in the number of situations where questions of
shared responsibility will be raised.

C. Heterogeneity

The multiplication of actors that participate in international society is a
third trend that has a direct bearing on questions of shared responsibility.>®
This is most immediately obvious for international organizations. The fact
that states now regularly defer to international organizations the authority to
adopt rules on a wide array of topics—from cultural heritage to health and
environmental law®—is likely to lead to questions of shared responsibility
among multiple organizations and between organizations and member
states. The layered nature of international organizations, which are legal
persons but at the same time consist of sovereign states, facilitates the con-
struction of responsibility for wrongdoing as a shared responsibility
between the organization and its member states.S' The 2011 ARIO indeed
envisage that an organization can be responsible in connection with the
wrongful acts of states, including the possibility that an organization may be
responsible for adopting decisions that require states to commit acts that
contravene international ~obligations. 2 Significantly, the Articles
acknowledge that in such situations both the organization and the state can
be responsible, resulting in a situation of shared responsibility.5?

57. For example, the Peace Palace Library has 123 books with the word accountability
in the title, forty of which were published in the last three years. Similarly, out of 784 book
chapters or articles listed in the Peace Palace Library with the word accountability in the title,
a full third were published since 2009.

58. See, e.g., TRANSPARENCY: THE KEY TO BETTER GOVERNANCE? (Christopher Hood
& David Heald eds., 2006) (particularly Chapter 3, entitled “Transparency as a Human
Right”); Padideh Ala’i, From the Periphery to the Center? The Evolving WTO Jurisprudence
on Transparency and Good Governance, 11 J. INT’L Econ. L. 779, 780-81 (2008); Yasmin
Naqvi, The Right to the Truth in International Law: Fact or Fiction?, 88 INT'L REV. RED
Cross 245 (2006).

59. RosALYN HIGGINS, PROBLEMS AND PROCESS: INTERNATIONAL Law AND How WE
UsE It 39-55 (2nd prtg. 1995).

60. The World Trade Organization illustrates this trend by providing a formal negotia-
tion forum for international trade, thus centralizing discussions on this issue within one
institution. See Mattias Kumm, The Legitimacy of International Law: A Constitutionalist
Framework of Analysis, 15 Eur. J. INT’L L. 907, 914 (2004) (“[T]he procedure by which in-
ternational law is generated increasingly attenuates the link between state consent and the
existence of an obligation under international law.”).

61. See generally CATHERINE BROLMANN, THE INSTITUTIONAL VEIL IN PUBLIC INTER-
NATIONAL LAW: INTERNATIONAL ORGANISATIONS AND THE Law OF TREATIES (2007)
(describing the layered nature of international organizations).

62. ARIO, supra note 18, art. 17.
63. Id. art. 19.
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Also, the increased role of private actors in international relations
engenders additional questions of shared responsibility. The practice of
states delegating power to private entities (the use of private military
contractors, for example) raises questions as to the corresponding
distribution of responsibility for damages caused.®* A comparable example
is international institutions’ reliance on public-private partnerships.®> While
the orthodox position is that, as a matter of international law, only the
delegating state (or organization) can be held responsible for harm resulting
from the act of the private entity,% there is an increasing push to consider
the role and coresponsibility of the private entity itself. Illustrative of this
point are the U.N. Guiding Principles on Business and Human Rights,
which envisage a distribution of responsibilities among states and businesses
that operate in delicate human rights situations or in conflict areas.5’

Apart from delegation by states or international institutions, some pri-
vate entities exercise powers—directly or through their influence on
states—that cannot be ignored in assessing shared responsibilities. This is
for instance true in relation to the world economy, where corporations
wield influence equal to—and sometimes greater than—some states.®® The
recent financial crisis in the EU—tied to the intricate relationship between
national policies, European policies, and the influence of private actors
(such as rating agencies)—provides a good illustration.*” Even when private

64. Nigel D. White & Sorcha MacLeod, EU Operations and Private Military Contrac-
tors: Issues of Corporate and Institutional Responsibility, 19 EUr. J. INT’L L. 965 (2008).

65. These include, for example, partnerships dealing with Roll Back Malaria, Safe In-
jection Global Network, and Stop TB (all of which have secretariats in the World Health
Organization) and the Global Alliance for Vaccines and Immunization, which has its secretari-
at at the U.N. Children’s Fund. See Public-Private Partnerships for Health, WORLD HEALTH
ORG., http://www.who.int/trade/glossary/story077/en/index.html (last visited Feb. 15, 2013).
On questions of responsibility that may arise in this context, see Lisa Clarke, Responsibility of
International Organizations Under International Law for the Acts of Global Health Public-
Private Partnerships, 12 CH1. J. INT’L L. 55 (2011).

66. ASR, supra note 17,4 76, arts. 2, 5.

67. Special Representative of the Secretary-General on the Issue of Human Rights and
Transnational Corporations and Other Business Enterprises, Rep. of the Special Representative
of the Secretary-General on the Issue of Human Rights and Transnational Corporations and
Other Business Enterprises, Guiding Principles on Business and Human Rights: Implement-
ing the United Nations “Protect, Respect, and Remedy” Framework, Human Rights Council,
U.N. Doc. A/HRC/17/31 (Mar. 21, 2011) (by John Ruggie) [hereinafter Ruggie Report]. These
guiding principles, in addition to recalling the current obligations of states and businesses un-
der positive law not to contribute to human rights violations, suggest a series of more flexible
due-diligence obligations that can help anticipate any future violations. /d.

68. See, e.g., Nathan Fage & Louis T. Wells, Jr., Bargaining Power of Multinationals
and Host Governments, 13 J. INT’L Bus. STuD. 9 (1982); Carlos M. Vdzquez, Direct vs. Indi-
rect Obligations of Corporations Under International Law, 43 CoLUM. J. TRANSNAT’L L. 927,
948 (2005) (“[S]ome multinationals have become powerful enough to exert significant pres-
sure on many governments.”).

69. See, e.g., Jonathon Katz et al., Credit Rating Agencies: No Easy Regulatory Solu-
tions, Crisis RESPONSE (The World Bank Group, Washington, D.C.), Oct. 2009, available at
http://rru.worldbank.org/documents/CrisisResponse/Note8.pdf (stating that in the United
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actors generally may not be responsible as a matter of international law, as a
factual matter they may contribute to harmful outcomes, raising the question
of whether and how that influence should be relevant as a matter of interna-
tional law.

Where private parties hold subjective rights under international law,”
the number of legal relationships governed by international law, potentially
leading to situations of (shared) responsibility, increases proportionally.”' As
a result, the strengthened role of the individual in the international legal or-
der has contributed to the increased number of cases involving questions of
shared responsibility. As individuals have gained access to international and
national institutions, the frequency of instances in which those institutions
are able to confront questions of shared responsibility has increased. Inter-
national investment arbitration’? and human rights bodies are examples of
this trend.” The cases before the European Court of Human Rights (ECtHR)
relating to extraterritorial migration policy and violations of international
humanitarian law during joint military operations illustrate the relevance of
shared responsibility.”

States and Europe, faulty credit ratings and flawed ratings processes are widely perceived as
being among the key contributors to the global financial crisis); see also Proposal for a Regu-
lation of the European Parliament and of the Council on Credit Rating Agencies, COM (2008)
704 final (Nov. 12, 2008).

70. Anne Peters, The Subjective International Right, 59 JAHRBUCH DES OFFENTLICHEN
RECHTS DER GEGENWART 411 (2011) (Ger.), available at http://papers.ssr.com/sol3/papers.
cfm?abstract_id=1825970.

71.  For the longstanding debate on individuals as subjects of international law, see PE-
TER PAVEL REMEC, THE POSITION OF THE INDIVIDUAL IN INTERNATIONAL LAW ACCORDING
TO GROTIUS AND VATTEL 13 (1960); Alexander Orakhelashvili, The Position of the Individual
in International Law, 31 CaL. W. INT’L L.J. 241, 241 (2001).

72.  Convention on the Settlement of Investment Disputes Between States and Nationals
of Other States art. 25, Mar. 18, 1965, 17 U.S.T. 1270, 575 U.N.T.S. 159 [hereinafter ICSID
Convention]; Lucy REED ET AL., GUIDE To ICSID ARBITRATION 24 (2d ed. 2010).

73. Anne F. Bayefsky, Direct Petition in the UN Human Rights Treaty System, 95 AM.
Soc’y INT’L L. Proc. 71 (2001); Pietro Sardaro, The Right of Individual Petition to the Euro-
pean Court, in PROTOCOL No. 14 AND THE REFORM OF THE EUROPEAN COURT OF HUMAN
RIGHTS 45, 45 (Paul Lemmens & Wouter Vandenhole eds., 2005). Individual petition systems
have been created under the following treaties: Optional Protocol to the Convention on the
Elimination of All Forms of Discrimination Against Women, Oct. 6, 1999, 38 1.L.M. 763; Pro-
tocol to the African Charter on Human and Peoples’ Rights on the Establishment of an African
Court on Human and Peoples’ Rights art. 5, June 10, 1998, OAU Doc. OAU/LEG/EXP/
AFCHPR/PROT (III); Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment art. 22, Dec. 10, 1984, 1465 U.N.T.S. 85; American Convention on
Human Rights: “Pact of San José, Costa Rica” art. 44, Nov. 22, 1968, 1144 UN.T.S. 123; Op-
tional Protocol to the International Covenant on Civil and Political Rights art. 1, Dec. 16,
1966, 999 U.N.T.S. 302; Convention for the Protection of Human Rights and Fundamental
Freedoms art. 25, Nov. 4, 1950, 213 U.N.T.S. 221 (as amended by Protocol No. 11 to the
Convention for the Protection of Human Rights and Fundamental Freedoms, Restructuring the
Control Machinery Established Thereby, May 11, 1994, E.T.S. No. 155).

74.  See infra notes 91-95 and accompanying text. See generally MARKO MILANOVIC,

EXTRATERRITORIAL APPLICATION OF HUMAN RIGHTS TREATIES: LAW, PRINCIPLES, AND POLI-
cy (2011).
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Likewise, the possibility of individuals being bound by international
obligations and subject to individual responsibility as a matter of
international (rather than national) law leads to more questions about shared
responsibility, and more particularly of what we call shared accountability.”
Individuals can cause part of a harmful outcome to which states or other
actors also contribute, and their responsibility can be understood as part of a
larger picture. This relationship of responsibility by states, institutions, and
private individuals for harm is exemplified in the case of the conflict in
Bosnia. In apportioning responsibility, various international and national
judicial and nonjudicial bodies have sought to hold such varied actors as
Serbia, the Netherlands, the United Nations, and Ratko Mladic (among
others) responsible for genocide and war crimes committed during the war.”

D. Permeability

A fourth trend, which explains the emergence of shared responsibility
and will help shape its principles and procedures, is the permeability of the
international and national legal orders.”’

For one, the modern shift toward treating individuals (rather than just
states) as subjects of international law and the corresponding increase in in-
dividual access to international institutions is a consequence of and
reinforces the blurring of the separation between legal orders.

Second, at the institutional level, national courts of some states can in-
creasingly be thought of as part of a comprehensive system of international
law adjudication, in a realization of Scelle’s theory of the dédoublement
fonctionnel (or “role splitting”).”® In many (but certainly not all) parts of the

75. See supra Part 1.D.

76. See generally André Nollkaemper, Concurrence Between Individual Responsibility
and State Responsibility in International Law, 52 INT'L & Comp. L.Q. 615 (2003) (discussing
the interplay between the responsibility of individuals and states); Pemmaraju Sreenivasa Rao,
International Crimes and State Responsibility, in INTERNATIONAL REspoNsIBILITY Topay,
supra note 21, at 63.

77. Janne Nijman & André Nollkaemper, Introduction to NEw PERSPECTIVES ON THE
DivIDE BETWEEN INTERNATIONAL AND NATIONAL LAw 1, 1-14 (Janne Nijman & André Nol-
lkaemper eds., 2007).

78.  Georges Scelle, Régles générales du droit de la paix, in 46 COLLECTED COURSES OF
THE HAGUE ACADEMY OF INTERNATIONAL Law 339, 358 (1933). See generally Antonio
Cassese, Remarks on Scelle’s Theory of “Role Splitting” (dédoublement fonctionnel) in Inter-
national Law, 1 Eur. J. INT’L L. 210 (1990) (explaining that the basic idea behind Scelle’s
theory is that national institutions have a dual role, both as organs of the state and as organs of
the international legal order, to compensate for the institutional deficiencies at the internation-
al level in legislative, adjudicative, and enforcement matters); Pierre-Marie Dupuy,
International Law and Domestic (Municipal) Law, in V MAX PLANCK ENCYCLOPEDIA OF
PuBLIC INTERNATIONAL LAaw 836 (Riidiger Wolfrum ed., 2012). Dupuy explains that the ap-
plications of the theory of role splitting seem to be expanding:

Such is the case every time the internal legal order helps to compensate the or-
ganic deficiencies of the international legal order by providing it with its
competence. Due to a lack of a sufficiently developed international institutional
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world, national courts adjudicate international law claims. Even if one does
not accept that national courts can formally determine situations of interna-
tional responsibility, ” they are an intrinsic part of the system of
international accountability. While few, if any, claims against multiple re-
sponsible actors have been adjudicated by national courts, this does allow
for the possibility that claims against one state, or more likely a private ac-
tor, are litigated in a national court, while claims against other actors that
contributed to a harmful outcome are litigated in another (either foreign or
international) venue. The aforementioned complementary procedures at na-
tional and international levels in regard to the Srebrenica genocide illustrate
the point.*®

This permeability of the formal divide between international and na-
tional law to some extent resembles the permeability between general public
international law and the internal legal orders of individual international or-
ganizations. Formally, these legal orders are shielded from general
international law. Since international organizations determine whether and
to what extent general international law applies to scenarios arising before
them, general principles of international law regarding shared responsibility
do not usually apply of their own force.?! However, the boundaries are not
watertight. For instance, according to the ARIO, organizations can be re-
sponsible on the basis of decisions that compel state action, even though
such decisions are governed by their internal legal regime.®? Additionally,
internal accountability mechanisms (for instance, noncompliance commit-
tees under multilateral environmental agreements) can result in findings
relevant to shared responsibility.®* Both scenarios can contribute to situa-
tions of and determinations regarding shared responsibility.

Third, the permeability of international and national legal orders sup-
ports the legitimacy of a comparative law methodology in assessing rules of
shared responsibility. Moving beyond the simplistic assessment that interna-

framework, international law relies on State organs to guarantee its effective appli-
cation. These State organs thus ‘kill two birds with one stone’. While still acting
within the framework of their competence as it is defined in the national legal order,
they also play a part in the application of international law.

Id. at 858.

79. André Nollkaemper, Internationally Wrongful Acts in Domestic Courts, 101 AM. J.
INT’L L. 760, 786-98 (1992) (discussing the various arguments in support of and against the
proposition that a national court, finding a violation of an international obligation, can make a
determination of international responsibility).

80.  André Nollkaemper, Multilevel Accountability in International Law: A Case Study
of the Aftermath of Srebrenica, in THE SHIFTING ALLOCATION OF AUTHORITY IN INTERNA-
TIONAL Law: CONSIDERING SOVEREIGNTY, SUPREMACY, AND SUBSIDIARITY 345, 354-66
(Yuval Shanay & Tomer Broude eds., 2008).

81.  See generally Ahlborn, supra note 10.
82. ARIO, supra note 18, art. 17.

83.  On the relationship between such findings and formal responsibility, see Martti
Koskenniemi, Breach of Treaty or Non-compliance? Reflections on the Enforcement of the
Montreal Protocol, 3 Y.B. INT’L ENvTL. L. 123, 123 (1992).
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tional law did not emerge ex nihilo, removed from the domestic legal tradi-
tions of the states that compose the international legal order, principles
applicable in domestic legal orders can be relevant to international law. This
applies, for instance, in regard to such concepts as joint and several liability.
While obviously care must be taken against borrowing domestic concepts
“lock, stock and barrel,”® Judge Shahabuddeen rightly observed that noth-
ing in the differences between legal orders requires mechanical disregard of
domestic (or municipal) law in an international adjudication. His observa-
tion that “to speak of a joint obligation is necessarily to speak of a municipal
law concept”® has particular relevance for the topic at hand.

In combination, the four trends identified explain the increased frequen-
cy with which questions of shared responsibility arise. They also influence
the rise in instances in which such questions will actually be addressed by
international or national institutions. Finally, they shape the development of
international legal principles and procedures that relate to shared responsi-
bility. It is against this background that we now must examine the main
principles of international law relevant to questions of shared responsibility.

III. OVERARCHING PRINCIPLES OF INTERNATIONAL LAW
RELEVANT TO SHARED RESPONSIBILITY

Questions of shared responsibility are not new to international law. The
International Court of Justice (ICJ) has considered aspects of shared respon-
sibility in several cases.® For instance, in the Corfu Channel case, the ICJ
adjudicated a claim against Albania for its failure to warn the United King-
dom of the presence of mines; it was simultaneously alleged that (the
former) Yugoslavia had contributed to the injury suffered by the United
Kingdom as it had actually laid the mines in Albanian waters.®” Other exam-
ples include the Certain Phosphate Lands in Nauru case (involving the
possible shared responsibility of Australia, New Zealand, and the United
Kingdom for mismanagement of Nauruan resources),®® the East Timor
case (involving the possible shared responsibility of Australia and Indone-
sia for violation of the right of self-determination of East Timoreans),¥

84. International Status of South West Africa, Advisory Opinion, 1950 1.C.J. 126, 148
(June 11) (separate opinion of Judge McNair).

85. Certain Phosphate Lands in Nauru (Nauru v. Austl.), Preliminary Objections,
Judgment, 1992 L.C.J. 240, 290 (June 26) (separate opinion of Judge Shahabuddeen). Sha-
habuddeen made these comments in the context of dealing with the question whether Australia
could be sued alone even when it was part of a common organ with New Zealand and the
United Kingdom, which had collectively administered the state of Nauru.

86. André Nollkaemper, Issues of Shared Responsibility Before the International Court
of Justice, in EVOLVING PRINCIPLES OF INTERNATIONAL LAw: STUDIES IN HONOUR OF KAREL
C. WELLENS 199, 200-01 (Eva Rieter & Henri de Waele eds., 2012).

87. Corfu Channel (U.K. v. Alb.), Merits, Judgment, 1947 1.C.J. 4, 15-17 (Apr. 9).

88. Certain Phosphate Lands in Nauru, 1992 1.C.J. 240.

89, East Timor (Port. v. Austl.), Judgment, 1995 I.C.J. 90 (June 30).
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and the Legality of the Use of Force cases (involving the shared responsibil-
ity of NATO states for military actions in the former Yugoslavia in response
to events in Kosovo).®®

The ECtHR has likewise addressed questions of shared responsibility.®!
In 2004, for example, the ECtHR had to address the issue of how de facto
control by one state and de jure control by another over a territory affected
the distribution of responsibility between Russia and Moldova over the au-
tonomous region of Transdniestria.”? The Court found that both states were,
on different grounds, responsible and thus effectively found that responsibil-
ity was shared.” In 2011, the Court again considered the responsibility of
two states (Belgium and Greece) in relation to the treatment of refugees.* It
found that both Greece (for mistreating an asylum seeker) and Belgium (for
sending the asylum seeker in question back to Greece with the knowledge of
potential mistreatment) were responsible for the mistreatment of an asylum
seeker.”

Other international tribunals that have considered questions of shared
responsibility include the Arbitral Tribunal in the Eurotunnel dispute, which
considered whether France and the United Kingdom were jointly responsi-
ble for failure to prevent the entry of asylum seekers through the Channel
Tunnel®® and the Seabed Chamber of the International Tribunal for the Law
of the Sea Authority, which affirmed the possibility of joint responsibility
between states that sponsor an entity that engages in the exploration or ex-
ploitation of the deep seabed.”

In part based on this case law, the ILC has identified certain principles
relevant to questions of shared responsibility. Both the ILC’s ASR and
ARIO contain such principles. For instance, under the principle of complici-

90.  Legality of Use of Force (Yugoslavia v. U.S.), Provisional Measures, Order, 1999
1.C.J. 916 (June 2).

91. Maarten den Heijer, Issues of Shared Responsibility Before the European Court of
Human Rights (Amsterdam Ctr. for Int’l Law, SHARES Research Paper No. 2012-04,
2012), available at http://www.sharesproject.nl/wp-content/uploads/2012/01/Den-Heijer-
Maarten-Issues-of-Shared-Responsibility-before-the-European-Court-of-Human-Rights-ACIL-
2012-041.pdf.

92.  Tlagcu v. Moldova, 2004-VII Eur. Ct. H.R. 179, available at http://hudoc.echr.coe.
int/sites/eng/pages/search.aspx?i=001-61886.

93.  Id. {331 (Moldova), 1 392-394 (Russia).

94, M.S.S. v. Belgium, App. No. 30696/09 (Eur. Ct. H.R. 2011), http://hudoc.echr.coe.
int/sites/eng/pages/search.aspx?i=001-103050.

95.  Id. 99 281, 323 (Greece); id. I 360, 367-368, 396 (Belgium).

96. Channel Tunnel Grp. Ltd. v. United Kingdom, Partial Award, q§ 165-169 (Perm.
Ct. Arb. 2007), http://www.pca-cpa.org/showfile.asp?fil_id=218.

97.  Responsibilities and Obligations of States Sponsoring Persons and Entities with
Respect to Activities in the Area, Case No. 17, Advisory Opinion of Feb. 1, 2011, 11 ITLOS
Rep. 10, 1 192, available at http://www.itlos.org/fileadmin/itlos/documents/cases/case_no_17/
adv_op_010211.pdf.



Winter 2013] Shared Responsibility in International Law 381

ty, in instances where one state contributes to a wrongful act of another
state, both states can be responsible for their wrongful conduct.*®

Based on the work of the ILC and the (limited) international case law, in
this Part we first identify the main features of the dominant legal framework
and discuss how these could be relevant for situations of shared responsibil-
ity. Subsequently, we identify the limits of the prevailing principles and note
attempts to mitigate or repair these shortcomings without, however, funda-
mentally addressing the underlying difficulties.”®

A. The Principles of Independent and Exclusive Responsibility

1. The Dominant Role of the Principles of Independent
and Exclusive Responsibility

The dominant approach of international law to the allocation of interna-
tional responsibility is based on the notion of “individual” or “independent”
responsibility of states and international organizations.'® Under the princi-
ple of independent responsibility, the state or international organization (as
the case may be) is responsible for its own conduct and its own wrongs.
That is, it is responsible for the conduct that is attributable to it and that is
deemed in breach of its obligations.!”!

The principle of independent responsibility is firmly established in the
ASR. Article 1 provides that “[e]very internationally wrongful act of a State
entails the international responsibility of that State,”!%2 while Article 2 states
that “[t]here is an internationally wrongful act of a State when conduct con-
sisting of an action or omission” is attributable to the state and constitutes a
breach of an obligation of the state.! These basic principles underlie all of
the ASR’s subsequent principles.!™ In light of the possibility that a state
could be responsible not only for its own act but also for an act by another,
ILC Special Rapporteur Ago suggested opting for a broader opening article
that would not specify that international responsibility would necessarily at-
tach to the state that had committed the wrongful act in question, such as

98. ARIO, supra note 18, art. 48; ASR, supra note 17, q 76, art. 47.

99. For reasons of brevity, this Part will focus primarily on state responsibility. Howev-
er, this should not be read as an exclusion of the issue of the responsibility of international
organizations in relation to third states. The ARIO generally follow the same logic. Articles on
the Responsibility of International Organizations, in Report of the International Law Commis-
sion to the General Assembly on Its Sixty-Third Session, 66 UN. GAOR Supp. No. 10, at 1,
52, U.N. Doc. A/66/10 (2011) [hereinafter ARIO Commentary], reprinted in [2011] 2 Y.B.
Int’l L. Comm’n (forthcoming).

100. To prevent confusion with “individual responsibility” as a term that refers to re-
sponsibility of individuals under international criminal law, in the remainder of this paper we
use the term independent responsibility.

101. See ASR, supra note 17,9 77, art. 47, cmt. 8.

102.  Id. {76, art. 1.

103.  I1d. 76, art. 2.

104. See id. 9 76, arts. 16-18 (forming an exception).
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“every international wrongful act by a State gives rise to international re-
sponsibility.”!% However, the ILC was of the opinion that cases in which
responsibility was attributed to a state other than the one that actually com-
mitted the internationally wrongful act were so exceptional that they should
not influence the basic principle in Article 1.!% It believed that following
Ago’s suggestions would have detracted from the principle’s basic force,'?’
and thus a state’s responsibility for its own wrongful conduct came to be the
basic rule underlying the ASR.'%®

In the ARIO, however, the ILC considered that this model was no long-
er tenable. Indeed, given that models of personal liability exist side by side
with models of liability for acts of other persons in all legal systems,'® and
given the possibility that international organizations would contribute to the
wrongful acts of member states or vice versa,'!” the ILC found the sugges-
tion that the entire law of international responsibility should be based on
responsibility for one’s own acts to be unpersuasive. Resembling Ago’s
original suggestion, the very first article of the ARIO therefore states that
the Articles apply not only to the responsibility of an international organiza-
tion for its own wrongful conduct, but also to “the international
responsibility of an international organization for an internationally wrong-
ful act.”!"! This provision thus covers both cases of responsibility arising out
of the organization’s own wrongful conduct and situations in which an in-

105. Special Rapporteur on State Responsibility, Second Rep. on State Responsibility,
99 29-30, Int’l Law Comm’n, U.N. Doc A/CN.4/233 (Apr. 20, 1970) (by Roberto Ago) [here-
inafter Second Ago Report].

106. Special Rapporteur on State Responsibility, Third Rep. on State Responsibility,
947, In’l Law Comm’n, U.N. Doc. A/CN.4/246 & Add.1-3 (Mar. 5, 1971) (by Roberto Ago)
[hereinafter Third Ago Report).

107. Report of the International Law Commission to the General Assembly on the Work
of Its Twenty-Fifth Session, 28 UN. GAOR Supp. No. 10, at 1, U.N. Doc. A/9010/Rev.1
(1973), reprinted in [1973] 2 Y.B. Int’l L. Comm’n 161, { {1, UN. Doc. A/CN.4/SER.
A/1973/Add. 1.

108. But see ASR, supra note 17, 9 77, art. 17, cmt. 9 (stating that the directed state can
also be responsible, since the mere fact that it was directed to carry out an internationally
wrongful act does not constitute a circumstance precluding wrongfulness). But see ASR, su-
pranote 17,9 76, ch. IV, for an exception to this rule.

109. EUR. CTR. OF ToRT & INs. Law, UNIFICATION OF TORT LAaw: LIABILITY FOR DAM-
AGE CAUSED BY OTHERs (J. Spier ed., 2003); EUR. GrP. ON TORT LAw, PRINCIPLES OF
EUROPEAN ToRT Law: TEXT AND COMMENTARY, art. 6:102(1) (2005) [hereinafter PETL],
available at http://civil.udg.edu/php/biblioteca/items/283/PETL.pdf (“A person is liable for
damage caused by his auxiliaries acting within the scope of their functions provided that they
violated the required standard of conduct.”); CoMM’N ON EUR. CONTRACT LAW, PRINCIPLES
OF EUROPEAN CONTRACT Law: ParTS I AND II, art. 8:107 (Ole Lando & Hugh Beale eds.,
1998) (“A party which entrusts performance of the contract to another person remains respon-
sible for performance.).

110. See ARIO, supra note 18, arts. 14-17.

111, Id. art. 1(1) (emphasis added). Note that the internationally wrongful act is still a
basis for responsibility—which may be questionable in connection to coercion and circum-
vention. We will come back to this below. See infra Part IV.
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ternational organization incurs international responsibility for conduct other
than its own.'2 Thus, such responsibility might flow from conduct that itself
need not be wrongful but that triggers responsibility because it contributes
to wrongful conduct of another state or organization.

The scope and contents of this extension of the basis of responsibility
remains undeveloped, however. The ILC could not provide much evidence
in the practice of states and international organizations to support this possi-
bility of responsibility in connection with the act of another state or
organization.!'® In the face of this limited practice, it did not venture to sug-
gest the directions in which the law could or should be developed.

The principle of independent responsibility is directly related to the
principle of exclusive responsibility. In practice, conduct is commonly at-
tributed to one actor only. Dual attribution is rare. Although a few scholars
have defended the possibility of dual attribution, in particular in the context
of peacekeeping operations,''* there are few instances of courts recognizing
double attribution.!!> At least for some bases of attribution, the ILC has de-
nied the possibility of dual attribution. The commentary to Article 6 of the
ARIO emphasizes that in principle the attribution of wrongful conduct is
made on an individual basis and that attribution is an exclusive operation.''s
This reflects Ago’s treatment of acts of organs of a state that are put at the
disposal of another state. In his Third Report, Ago recognized that “it may
be that if another State is given an opportunity to use the services of such
an organ, its demands may not be so exacting as to prevent the organ from

112.  ARIO Commentary, supra note 99, q 88, art. 1, cmt. 4.

113. Id. 9 88, ch. IV.

114. Luigi Condorelli, Le Statut des Forces de I'ONU et le Droit International Humani-
taire, 78 RIVISTA DI DIRITTO INTERNAZIONALE 881, 897 (1995); Luigi Condorelli, Le Starut
des Forces des Nations Unies et le Droit International Humanitaire, in LEs CASQUES BLEUS:
POLICIERS OU COMBATTANTS? / BLUE HELMETS: POLICEMEN OR COMBATANTS? 87, 104-05
(Claude Emanuelli ed., 1997); Tom Dannenbaum, Translating the Standard of Effective Con-
trol into a System of Effective Accountability: How Liability Should be Apportioned for
Violations of Human Rights by Member State Troop Contingents Serving As United Nations
Peacekeepers, 51 HArv. INT’L L.J. 113, 192 (2010); Aurel Sari, Jurisdiction and International
Responsibility in Peace Support Operations: The Behrami and Saramati Cases, 8 HuM. Rrs.
L. Rev. 151, 167 (2008); Nicholas Tsagourias, The Responsibility of International Organisa-
tions for Military Missions, in INTERNATIONAL MILITARY MISSIONS AND INTERNATIONAL
Law 245, 253-54 (Marco Odello & Ryszard Piotrowicz eds., 2011) (recognizing the possibil-
ity of multiple attribution of conduct to both international organizations and troop-contributing
states).

115. See, e.g., Rechtbank’s-Gravenhage, 10 december 2008, LIN: BF0181/265615;
ILDC 1092, {{ 47-49 (NL 2008) (HN v Netherlands) (Neth.). However, the Court of Appeal
departed from this holding and found that one act could both be attributed to the Netherlands
and the United Nations. Hof ’s-Gravenhage, 5 juli 2011, LIN: BR 5388 (Hasan Nuhanovi¢ v
Netherlands) (Neth.); see also André Nollkaemper, Dual Attribution: Liability of the Nether-
lands for Conduct of Dutchbat in Srebrenica, 9 J. INT'L CriM. JUST. 1143, 1145 (2011).

116. ARIO Commentary, supra note 99, {88, art. 7, cmt. 1 (“[T]he problem arises
whether specific conduct of the seconded organ or agent is to be attributed to the receiving or-
ganization or to the seconding State or organization.”); id. {{ 88, art. 7, cmt. 9.
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continuing to act simultaneously, though independently, as an organ of its
own State.”!'” However, he appeared to exclude the possibility that an act of
such an organ would be attributed to both states concerned. He noted that
“[iln such cases it will be necessary to ascertain in each particular instance
on whose behalf and by whose authority a specific act or omission has been
committed.”"'® He also recognized that

[iJt may be that a State at whose disposal a foreign State has
placed a person belonging to its administration will appoint this
person to a post in its [own] service, so that at a given moment
he will formally be an organ of two different States at the same
time. !’

However, in such a situation, “the person in question will in fact be acting
only for one of the two States or at all events in different conditions for each
of them.”'?® According to that view, the defining criterion of “genuine and
exclusive authority”!?! by definition can only be fulfilled for one state at a
time.!??

The question whether responsibility of one actor excludes responsibility
of the other arises in particular in those cases where a state is not responsi-
ble for its own acts but can be responsible in connection with the wrongful
act of another state.'” It was answered in the affirmative by Ago in relation
to what is now Article 6 of the ARIO.'? The ILC eventually decided other-
wise,'? but the situation remains controversial. For instance, in the case of a
state directing or controlling another state,'? the question may arise whether
the directing state is solely responsible or whether this responsibility is
shared with the subordinate state. Dominicé answers the question by con-
curring with Ago: it is only the controlling state that is responsible, “for it is
either that the state is responsible for the act of another carried out under its

117. Third Ago Report, supra note 106, § 201.

118. Id. (emphasis added).

119. Id

120. 1d. 201, n.401 (emphasis added).

121.  Id. 99 202, 206.

122, See, e.g., Special Rapporteur on State Responsibility, Fourth Rep. on State Respon-
sibility, § 147, Int'l Law Comm’n, U.N. Doc. A/CN.4/264 & Add.1 (June 30, 1972) (by
Roberto Ago). If, on the other hand, as we have pointed out, the persons concerned, although
acting in the territory of another state, are still under the orders and exclusive authority of their
own state or of the organization to which they belong, any acts or omissions by them are, and
remain, acts of that state or organization. In no circumstances can they be attributed to the ter-
ritorial state or involve its international responsibility. Id.

123. ASR, supra note 17, { 76, arts. 16-18.

124.  Special Rapporteur on State Responsibility, Eighth Rep. on State Responsibility,
{45, Int’] Law Comm’n, U.N. Doc. A/CN.4/318 & Add.1-4 (Jan. 24, 1979) (by Roberto
Ago).

125. ASR, supra note 17, 76, art. 19.

126.  1d. {76, art. 18.



Winter 2013] Shared Responsibility in International Law 385

direction or control, or the dependent state maintains a certain degree of
freedom, in which case it is responsible for its own conduct.”*?’ He adds that
in the latter case, “the dominant state may have incited the conduct, but
mere incitement is not unlawful.”'?® Likewise, in the case of coercion, only
the coercing state would be responsible'?® even though it may well be ar-
gued that even a coerced state has a degree of freedom that would justify
considering it as bearing international responsibility.'*

As noted above, the ILC ultimately did not follow Ago’s approach, and
both the ASR and the ARIO™! recognize that state or organizational
responsibility that is incurred as a result of directing and controlling another
(or, in the case of an organization, for adopting decisions that compel
conduct by member states) does not exclude potential responsibility of the
subordinate state or organization.'32 However, application of this principle
remains rare, and the modalities of responsibility sharing remain uncertain.
In the relatively scarce case law, international courts have consistently
upheld the principle of independent responsibility. The ICJ focused on
independent wrongdoing in the Corfu Channel'* and Certain Phosphate
Lands in Nauru' cases. Likewise, in M.S.S. v. Belgium, the ECtHR
considered the responsibility of Belgium and Greece independently.' The
Tribunal in the Eurotunnel case also preferred to approach international
responsibility for two states in the framework of a common organ through
the lens of independent responsibility.!*

2. Factors that Explain the Dominance of the Principles
of Independent and Exclusive Responsibility

Two factors in particular explain the dominance of the principles of in-
dependent and exclusive responsibility. The first explanatory factor,
specifically applied to states, is the principle of sovereignty, defined in terms

127. Christian Dominicé, Attribution of Conduct to Multiple States and the Implication
of a State in the Act of Another State, in THE LAW OF INTERNATIONAL RESPONSIBILITY 281,
28488 (James Crawford et al. eds., 2010).

128. Id

129.  Id. at289.

130.  James D. Fry, Coercion, Causation, and the Fictional Elements of Indirect State Re-
sponsibility, 40 VAND. J. TRANSNAT'L L. 611, 639 (2007).

131. ARIO, supra note 18, arts. 19, 63; ASR, supra note 17, § 76, art. 19.

132. See ARIO, supra note 18, art. 48 (recognizing the possibility of joint responsibil-
ity); ASR, supra note 17, 1 76, art. 47.

133. Corfu Channel (UK. v. Alb.), Merits, Judgment, 1947 1.C.J. 4 (Apr. 9).

134. Certain Phosphate Lands in Nauru (Nauru v. Austl), Preliminary Objections,
Judgment, 1992 1.C.J. 240, § 48 (June 26).

135. M.S.S. v. Belgium, App. No. 30696/09 (Eur. Ct. H.R. 2011), http://hudoc.echr.coe.
int/sites/eng/pages/search.aspx?i=001-103050.

136. Channel Tunnel Grp. Ltd. v. United Kingdom, Partial Award, q 187 (Perm. Ct. Arb.
2007), http://www.pca-cpa.org/showfile.asp?fil_id=218.
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of independence and liberty from other states.'*” Sovereignty implies that a
state is not responsible for acts of another state (or more generally another
legal person). Just as international criminal law rejects the concepts of col-
lective responsibility or guilt by association, instead relying on the principle
of individual autonomy to limit responsibility to individuals only for their
actual conduct, states resist principles of responsibility that require them to
be responsible for conduct other than their own.

This reticence to hold a state responsible for acts it did not commit is il-
lustrated by the high threshold for attribution of acts by private persons to
states. As the ICJ explained in the Genocide case:

[T]he “overall control” test has the major drawback of broadening
the scope of State responsibility well beyond the fundamental prin-
ciple governing the law of international responsibility: a State is
responsible only for its own conduct, that is to say the conduct of
persons acting, on whatever basis, on its behalf. . . . [Tlhe “overall
control” test is unsuitable, for it stretches too far, almost to breaking
point, the connection which must exist between the conduct of a
State’s organs and its international responsibility. '3

Just as a state would not accept responsibility for acts of private persons that
it did not effectively control, we cannot expect a state to accept responsibil-
ity for acts of other states on the basis of a loose involvement with those
other states.

The second main explanatory factor, which is linked to the principle of
sovereignty, is the inherently consensual nature of most international dispute
settlement mechanisms. For example, the ICJ may only exercise jurisdiction
where both parties have accepted ICJ jurisdiction through a special agree-
ment or compromis, an existing treaty dispute resolution clause, or general
ex ante acceptance of ICJ jurisdiction under Article 36(2) of the ICJ Statute.
Since this effectively means that the ICJ will hear a case only when all par-
ties to a dispute have agreed to it, this limits the opportunities for the Court
to exercise jurisdiction over multiple parties in shared responsibility cas-
es.'® This limits both the individual instances in which the Court will be
able to make findings regarding shared responsibility as well as the possibil-
ity that the Court can contribute to the development of the principles
applicable in such situations.

This consensual procedural requirement may be contrasted with
international criminal tribunals established by the Security Council, which
have been endowed with the power to exercise jurisdiction over individuals

137. At this stage of the Article, we use a traditional approach to “sovereignty” as a his-
torical paradigm and for descriptive purposes.

138.  Application of Convention on Prevention and Punishment of Crime of Genocide
(Bosn. & Herz. v. Serb. & Montenegro), Judgment, 2007 1.C.J. 43, § 406 (Feb. 26).

139.  Itis only on a voluntary basis that states can intervene in the proceedings. See, e.g.,

Jurisdictional Immunities of the State (Ger. v. It.: Greece intervening), Application for Permis-
sion to Intervene, Order, 2011 LC.J. 143 (July 4).
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irrespective of their individual consent.'*® Moreover, these tribunals have
developed concepts such as joint criminal enterprise, thus allowing
individuals to be held responsible for acts with which they were, in some
cases at least, only loosely associated.'*! They also have the power to join
related cases, irrespective of the consent of the parties involved.'* The fact
that courts with jurisdiction over states lack the powers of courts with
jurisdiction over individuals has both reduced the possibility of holding
multiple actors responsible and has hampered courts’ ability to develop
international law to better deal with questions of shared responsibility.

It should be noted that the situation is not identical among all interna-
tional courts. The ECtHR’s compulsory jurisdiction has allowed it to deal
with a larger number of multidefendant cases.'*® Nonetheless, the underly-
ing principle may still be relevant in cases where the legal interests of a
noncontracting state are at issue. In cases of extradition and expulsion, the
Court has made clear that although the establishment of the responsibility of
the expelling state “inevitably involves an assessment of conditions in the
requesting country against the standards of Article 3 of the Convention. . . .
there is no question of adjudicating on or establishing the responsibility of
the receiving country, whether under general international law, under the
Convention or otherwise.”'*

Notwithstanding these differences among states, on the whole the prin-
ciple of independent and exclusive responsibility is firmly entrenched in the
law of international responsibility and the procedural law of institutions that

may apply it.

140. U.N. Secretary-General, Rep. of the Secretary-General Pursuant to Paragraph 2 of
Security Council Resolution 808, U.N. Doc. §/25704, Annex (May 3, 1993) (annexing the
Statute of the International Criminal Tribunal for the Former Yugoslavia).
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of Procedure and Evidence, IT/32/Rev. 45, at 40, r. 48 (Dec. 8, 2010), available at
http://icty.org/x/ﬁle/Legal%20Library/Rules_procedure_evidence/ITO32Rev45_en.pdf.

143. den Heijer, supra note 91, at 2.

144. Soering v. United Kingdom, 161 Eur. Ct. H.R. (ser. A) at 35-36 (1989), available
at http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57619; Mamatkulov v. Turkey,
2005-I Eur. Ct. HR. 295, 67, available at http://hudoc.echr.coe.int/sites/eng/pagés/
search.aspx ?i=001-68183; see Saadi v. Italy, 49 Eur. H.R. Rep. 730, § 126 (2008), available at
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B. How Independent (and Exclusive) Responsibility
May Be Relevant to Shared Responsibility

While, as is explained in the next Section, the ILC framework has
shortcomings in situations of shared responsibility, it is not powerless in this
regard. Solving questions of shared responsibility as they increasingly arise
in practice does not necessarily, or primarily, require an entire overhaul of
the system of responsibility. It first and foremost requires appreciating what
can be done within the corners of existing law.

Independent responsibility is obviously applicable and adequate in situ-
ations of cumulative responsibility where each of the individual acts in itself
is a violation of an international obligation. Moreover, in certain cases, co-
operative action may be “debundled” into individual conduct. The principle
of individual responsibility may then be adequate for evaluating cooperative
action. Thus, in the East Timor case, Judge Weeramantry, dissenting with
the majority judgment, noted that “[e]ven if the responsibility of Indonesia
is the prime source, from which Australia’s responsibility derives as a con-
sequence, Australia cannot divert responsibility from itself by pointing to
that primary responsibility.”'*5 Australia’s own role in regard to the treaty
was therefore sufficient for its (independent) responsibility. And with re-
spect to a situation where two states set up a common organ (for instance,
the Coalition Provisional Authority set up by the United Kingdom and the
United States during the occupation of Iraq), the ILC took the position that

the conduct of the common organ cannot be considered otherwise
than as an act of each of the States whose common organ it is. If
that conduct is not in conformity with an international obligation,
then two or more States will concurrently have committed separate,
although identical, internationally wrongful acts.!46

Specifically in the context of the ICJ, disaggregating collective action
into individual (wrongful) conduct can have the benefit of making it less
likely that proceedings will be dismissed because a potential party is not in-

145. In 1975, Indonesia invaded East Timor, despite it being recognized by the United
Nations as under Portuguese administration. In 1989, Australia recognized that East Timor
was part of Indonesia and both countries signed a treaty to delineate the outline of the conti-
nental shelf between Australia and East Timor. Portugal brought the case before the ICJ
claiming that Australia, by recognizing the annexation of East Timor and signing the treaty
with Indonesia, had violated East Timor’s right to self-determination. The ICJ refused to ad-
dress the substance of the claim, in application of the Monetary Gold principle. See East
Timor (Port. v Austl.), Judgment, 1995 1.C.J. 90, 172 (June 30) (dissenting opinion of Judge
Weeramantry); see also infra Part V.C.3.

146.  Report of the International Law Commission to the General Assembly on the Work
of Its Thirtieth Session, 33 U.N. GAOR Supp. No. 10, at 1, UN. Doc. A/33/10 (1978), re-
printed in [1978] 2 YB. Int’l L. Comm’n 1, 94, art. 27, cmt. 3, UN. Doc.
A/CN.4/SER.A/1978/Add.1 (Part 2).



