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expected to take place in known places and times where researchers or
cameras can be stationed. Most crime and most police interactions,
however, are less predictable, and surveys will be the only plausible
source of individual-level data. In practice, given the demands of either
method, we can expect that in most policing contexts, it will remain
very difficult to carry out observational studies of policing disparities
that seek to measure and control for differences in individual behavior.

B. Neighborhood-Level Analyses

Suppose you had a more limited objective: to assess only the inter-
neighborhood dimension of possible police racial discrimination. Do
police treat neighborhoods of color differently because of their racial
composition? Regression analysis could seek to answer this question by
regressing neighborhood stop rates on measures of racial composition
(for instance, the black population share) as well as plausible
neighborhood-level confounding variables—that is, nonracial reasons
that police might treat different neighborhoods differently.

It is typically possible to construct datasets to support this kind of
analysis, and researchers have done so. An important example was the
study of precinct-level disparities presented by the plaintiffs’ expert,
Jeffrey Fagan, in the Floyd stop-and-frisk case against the NYPD.%
Fagan regressed precinct stop rates on racial groups’ population shares;
controls included crime complaint rates, neighborhood socioeconomic
and other demographic characteristics, and size of the precinct’s police
force.?® The report found that black and Hispanic population share-.
strongly predicted stop rates,®® and the district court agreed.%2

Highly localized demographic and socioeconomic data are readily
available (from the Census Bureau and other sources), but what about
crime data? Various crime statistics can also readily be obtained at
local levels (e.g., the precinct), but how well do these approximate rates
of actual crime, or for that matter, rates of “suspicious behavior?”

*  Report of Jeffrey Fagan, Ph.D., 30-34, Floyd v. City of New York, 959 F. Supp. 2d 540
(S.D.N.Y. 2013) (No. 08 Civ. 01034).

% Id. The force size control means that the model does not test discrimination in allocation of
police among precincts. An alternative model omitted this control, and estimated larger race gaps.
Id. at 36.

' Id. at 32-34. The plaintiffs’ additional multilevel models assessed racial disparities within
precincts as well. Id. at 40-45. These models do not have individual-level controls for crime or
other confounders, which weakens their causal identification. However, because NYPD was
overwhelmingly stopping innocent people, the absence of crime controls may not be seriously
problematic; see supra note 55.

® Floyd, 959 F. Supp. 2d at 560.
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Some scholars have used arrest rates to stand in for crime rates,
but this really should be avoided, because it again introduces
circularity.’® Arrests are discretionary police decisions, and thus could
be infected by racial discrimination. When arrests are used as a crime
measure in stop-disparity studies, what is really being asked is not
“Does crime explain stop disparities?” but “How do stop disparities
compare to arrest disparities?”

A much better option is to control for the neighborhood’s reported
crime rates, which principally come from calls made by citizens.?* But
this approach still faces the problem that most crime is unreported—
about half of violent crimes and sixty percent of property crimes,
according to victim surveys,?® while minor or victimless crimes are
almost never reported.®® And reported crime might not be a race-neutral
(or neighborhood-neutral) proxy for actual crime, potentially biasing
analyses. This concern is amplified because (due to the extreme
underreporting of other crime types) reported-crime benchmarks are
usually based on the FBI's serious “index crimes,”? violent crimes, or
just homicide.?® But racial differences in crime rates are believed to be
far greater for violent crime, especially homicide, than for other
crimes.? If police stops are driven substantially by more minor crimes,

® E.g., Jeffrey A. Fagan et al,, Street Stops and Broken Windows Revisited, in RACE,

ETHNICITY, AND POLICING, supra note 8, at 318-19; Andrew Gelman et al., An Analysis of the
NYPD’s Stop-and-Frisk Policy in the Context of Claims of Racial Bias, 102 J. AM. STAT. ASSOC.
813, 818-20 (2007).

* The FBI's Uniform Crime Reports (UCR) provide summary data for certain crimes, but
only collects race information for homicides. FBI, CRIME IN THE UNITED STATES 2014, OFFENSES
KNOWN TO LAW ENFORCEMENT (Fall 2015), https:/www.fbi.gov/about-us/cjis/ucr/crime-in-the-
u.s/2014/crime-in-the-u.s.-2014/offenses-known-to-law-enforcement /main/offenses-known-to-law-
enforcement.pdf [https:/perma.cc/4ABMY-6BBN]. Some agencies participate in the National
Incident-Based Reporting System, which includes suspect race. U.S. DEP'T OF JUSTICE, FBI,
NATIONAL INCIDENT-BASED REPORTING SYSTEM, VOLUME 1: DATA COLLECTION GUIDELINES 63—64
(2000), http:/www2.fbi.gov/ucr/nibrs/manuals/vlall.pdf [https:/perma.cc/ETK5-CYH5]. Some
studies use crime-report data from local sources. E.g., HOWARD P. GREENWALD ET AL., FINAL
REPORT: POLICE VEHICLE STOPS IN SACRAMENTO, CALIFORNIA 16-18 (2001); GREG RIDGEWAY,
RAND CORP., ANALYSIS OF RACIAL DISPARITIES IN THE NEW YORK POLICE DEPARTMENT'S STOP,
QUESTION, AND FRISK PRACTICES 13 (2006).

% JENNIFER L. TRUMAN, BUREAU OF JUSTICE STATISTICS, NCJ 235508, CRIMINAL
VICTIMIZATION, 2010, 1 (Sept. 2011), http: /www.bjs.gov/content fpub/pdf/cv10.pdf
[https: /perma.cc/7TCEQ-JVMM].

%  Sampson & Lauritsen, supra note 53, at 317.

* The Uniform Crime Reports crime index includes murder, rape, arson, larceny, robbery,
burglary, car theft, and aggravated assault. FBI, CRIME IN THE UNITED STATES 2014, EXPANDED
OFFENSE DATA (Fall 2015), https:/www.fbi.gov/about-us/cjis/ucr/crime-in-the-u.s/2014/crime-in-
the-u.s.-2014/offenses-known-to-law-enforcement /expanded-offense/expanded-offense/expanded-
offense-data.pdf [https: /perma.cc/NFU8-9FXK].

% E.g., Fagan et al., supra note 93, at 318-19 (using homicide); RIDGEWAY, supra note 94, at
xii, 16-19 (using violent crime).

Frase, supra note 77, at 238.
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using reported violent-crime rates as a proxy for all crime risks
substantially overstating the extent to which crime differences explain
stop disparities across neighborhoods.

Arguably, for the purpose of assessing police discrimination,
reported crime measures could be the right benchmark despite the
enormous amount of crime that gets left out of them, because “the
criminal justice process does not begin until the police become aware of
a crime.”’% That is, if you are trying to model the inputs into police
decision-making, you should not worry about the crime that the police
never hear about. This point is probably overstated, because in many
cities, a large fraction of policing is not report-driven at all, but
proactive—for example, patrol officers walking or driving the streets
looking for suspicious activity.'9! Still, surely police departments’
approaches to different neighborhoods are at least somewhat influenced
by reported crime levels. So reported-crime measures are probably
essential to include in neighborhood-level analyses of police
discrimination, and they are perhaps defensible proxies for
unmeasured (but observable-to-police) suspicious or criminal activity as
well. Researchers should, however, be cognizant of their limitations and
possible biases.

C. Studies of Post-Stop Outcomes

While individual-level analyses of disparities in police stops have
been almost nonexistent, individual-level data have often been used to.
study disparities in searches, arrests, or other sanctions among stopped.
persons.'®2 These studies are made possible by the data that many
police departments require officers to collect on those they stop. On the
surface, these studies are more straightforward than attempts to
estimate stop disparities, because for each stopped individual, it
appears possible to observe all the key variables: what they were
stopped for, demographics, where the stop occurred, how they acted,
and the outcome of the stop. However, these studies raise substantial
causal inference challenges.

First, if there is racial discrimination in initial stops, the samples
of stopped persons of different races differ in unobservable ways,
introducing sample selection bias. For example, consider Smith and

1% Garland et al., supra note 50, at 19-20,

7 See RIDGEWAY, supra note 94, at 18 (finding thirty percent of NYPD stops were initiated by
citizen calls or suspect descriptions).

% E.g., Pickerill et al., supra note 34, at 9-19; Ridgeway & MacDonald, supra note 45, at
192-98; Greg Ridgeway, Assessing the Effect of Race Bias in Post-Traffic Stop Outcomes Using
Propensity Scores, 22 J. QUANT. CRIMINOLOGY 1, 1 (2006).
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Petrocelli’s study of Richmond traffic stops, which found that after
controlling for observable differences, stopped minority drivers were
substantially less likely to be ticketed or arrested.!®® The authors offer
two possible interpretations of their finding: first, that police
discriminated in favor of minorities,% or second, that they sanctioned
minorities less often because more minorities had been unjustifiably
stopped.1% Notice that these interpretations are effectively opposite,
and choosing between them requires assumptions about stop
decisions.106

Second, these studies have often provided good illustrations of how
challenging it is to specify a model properly, including appropriate
control variables but not inappropriate ones. Studies of post-stop
disparities often include control variables that risk filtering out part of
the police discrimination that the study is trying to measure. For
example, analyses of search rates often control for whether the
individual is arrested or sanctioned.!?” The apparent rationale is that
arrests and sanctions reflect conduct, or that searches incident to arrest
are not discretionary.’® But arrest and sanction decisions are
themselves discretionary. Moreover, some arrests result from searches,
not vice-versa, or may be motivated by the desire to carry out a search.
When studying search decisions, it is inappropriate to control for
something that is itself shaped by the search decision; doing so likely
biases estimates of unexplained disparity downward. These examples
illustrate that concerns about omitted variable bias cannot simply be
solved by a kitchen-sink approach to constructing a model—that is,
more control variables are not always better. If one is trying to study
police racial discrimination, variables likely to be influenced by that
very discrimination are “bad controls.”

% Michael R. Smith & Matthew Petrocelli, Racial Profiling? A Multivariate Analysis of
Traffic Stop Data, 4 POLICE Q. 4, 18-20 (2001).

™ Jd. The researchers posit that officers, aware that the research study was taking place,

may have altered their behavior when interacting with black drivers to avoid accusations of
racism.

5 Id.

106 LN . . < . sl . .
A similar problem arises in studies of disparities in later process stages, such as sentencing

or plea-bargaining. Most such studies compound the problem by using samples consisting only of
sentenced cases and controlling for conviction severity, failing to account for disparities in charging
and plea-bargaining, in addition to police decision-making. See Sonja B. Starr & M. Marit Rehavi,
Mandatory Sentencing and Racial Disparity, 123 YALE L.J. 2, 39-77 (2013) (explaining this
problem).

" See, e.g., Alpert et al., supra note 86, at 46-47 (controlling for whether the individual is

arrested); Pickerill et al., supra note 34, at 9-19 (controlling for the number of violations).

1% See Pickerill et al., supra note 34, at 15.
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That said, these research design choices are not always easy.
Consider the dilemma of whether to control for behavior recorded by
officers on stop forms. As discussed in Part I, officers’ decisions about
what to write down could likewise be affected by race. Scholars have
nonetheless often included officers’ descriptions as control variables,
implicitly treating them as accurate, exogenous descriptions of behavior
rather than as discretionary decisions. For example, a Cleveland study
found that arrest disparities disappeared after controlling for whether
police described drivers as noncompliant or disrespectful.1%® The RAND
study of NYPD’s frisk, search, and sanction rates controlled for
“evasiveness, . . . wearing clothes consistent with those commonly used
in crime, making furtive movements, acting in a manner consistent
with a drug transaction or a violent crime, or having a suspicious
bulge.”110

Other studies exclude such subjective factors from their models. 1
believe this is the better choice, at least for factors that are easy to
manipulate. However, it does risk omitted-variable bias, because at
least sometimes the officers’ descriptions presumably will be grounded
in actual conduct. There are no perfect choices. Ideally, researchers
should investigate whether their estimates are affected by alternative
choices on difficult model specification questions. Careful observational
studies of stops as well as post-stop outcomes are potentially
informative, but researchers must remember their limits.

D. Exploiting Variations in Enforcers’ Information About Race

Alternatively, instead of simply trying to measure and control for
all confounding variables, researchers sometimes look for quasi-
experimental approaches—that is, approaches that exploit natural
shocks to the treatment variable. While race itself is not subject to such
shocks, officers’ perception of race sometimes is, and a few studies have
taken advantage of this fact. If racial disparity increases when officers
are likelier to know an individual’s race, this increase can reasonably
be attributed to discrimination, assuming this change in knowledge is
not also accompanied by changes in other relevant factors.

Several studies have compared officers’ traffic enforcement
decisions to truly race-blind mechanisms: traffic-camera citations!i!

1 Engel et al., supra note 72, at 297-99
"% Ridgeway, supra note 102, at 34-35.

" MONTGOMERY COUNTY DEP'T OF POLICE, TRAFFIC STOP DATA ANALYSIS: THIRD REPORT
(2002).
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and citations issued via aerial surveillance.!’? These are very
informative designs, analogous to strong studies on other
discrimination questions—for example, research demonstrating
increased hiring of women when orchestras adopted blind auditions.!13
A limitation is that race information is not the only difference between
the human and the automated decision processes: automated and aerial
enforcement target only a subset of the violation types that human
officers respond to.!4

Several traffic-stop studies have exploited variation in race
information known to officers, on the theory that a driver’s race is
harder to see at night. The studies compare stops at the same clock
time but on either side of Daylight Savings Time transitions, which
changes whether night has fallen. The intuition is that if racial
disparity is driven by discrimination, it should be reduced at night.
Studies in Portland and Cincinnati found no such reduction, concluding
that disparities were not caused by racial discrimination.1!® Studies in
Minneapolis and Syracuse reached the opposite conclusion; the
Syracuse study, unlike the others, accounted for variations in artificial
light.116

One interpretive problem is that police and drivers may behave
differently when it is dark for reasons that have nothing to do with the
reduction in police ability to perceive drivers’ race. If so, the research
design does not allow these race-neutral reasons to be disentangled
from the reduced race information. Darkness certainly affects driving
behavior, and could also affect police tactics, or police perceptions of
black criminality.117

Still, these studies are very clever and represent some of the
strongest observational research on policing disparity, and the general
strategy of exploiting variations in race information is promising.

112

E.H. McConnell & A.R. Scheidegger, Race and Speeding Citations: Comparing Speeding
Citations Issued by Air Traffic Officers With Those Issued by Ground Traffic Officers, ANN. MTG.
ACAD. CRIM. JUST. SCL. (2001).

% Claudia Goldin & Cecilia Rouse, Orchestrating Impartiality: The Impact of “Blind”
Auditions on Female Musicians, 90 AM. ECON. REV. 715, 737-38 (2000).

" See Ridgeway & MacDonald, supra note 45, at 183 (citing these studies and raising this

concern).

Y® Jeffrey Grogger & Greg Ridgeway, Testing for Racial Profiling in Traffic Stops from
Behind a Veil of Darkness, 101 J. AM. STAT. ASSOC. 878 (2006); TERRY SCHELL ET AL., RAND CORP.,
POLICE-COMMUNITY RELATIONS IN CINCINNATI: YEAR THREE EVALUATION REPORT 27 (2007).

18 Joseph A. Ritter & David Bael, Detecting Racial Profiling in Minneapolis Traffic Stops: A
New Approach, CURA REPORTER (Spring/Summer 2009) at 11-17; William C. Horrace & Shawn
M. Rohlin, How Dark Is Dark? Bright Lights, Big City, Racial Profiling, 98 REV. ECON. & STATS.
226, 231 (May 2016).

" In general, fear of crime is dramatically higher at night. E.g., Kathleen A. Fox et al.,

Gender, Crime Victimization, and Fear of Crime, 22 SECURITY J. 24, 35 (2009).
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However, the potential of this research design is limited to narrow
contexts: those in which enforcement decisions can be made without
close-range observation of suspects.

E. Lab Experiments on Implicit Biases

Aside from these observational approaches, many lab experiments
demonstrate the prevalence of “implicit racial bias,” including
association of blackness with criminality.’® For example, Eberhardt et
al. showed that police subjects who were primed subconsciously with
crime-related images paid disproportionate attention to black faces.!?
A subset of this literature tests “shooter bias,” using computer
simulations; subjects are asked to “shoot” armed characters. These
tests find that players pick the right response faster if the image
matches stereotypes (e.g., armed black characters).120

These studies are randomized experiments—the “gold standard”
for causal inference. Many are quite small. But outside the lab,
Internet-administered implicit bias tests have been taken by millions of
people. Some test the association between blackness and weapons,
which is prevalent: one analysis found that seventy-two percent of
respondents showed this association, and only nine percent showed the
reverse.!?! Internet administration means test-taking conditions and
samples are not controlled and respondents are not blind to the study’s
purpose. But people who choose to test themselves might be less biased "
than average (although this is speculative, of course), and most”
respondents are presumably trying to achieve an “unbiased” score. '

This research strongly indicates that implicit racial bias is
prevalent among police—but not limited to them. Police and civilian
subjects score similarly, and on some tasks police make fewer mistakes

"

"®  See, e.g., B. Keith Payne, Weapon Bias, 15 CURRENT DIR. IN PSYCH. SCI. 287 (2006)
(reviewing literature); Quillian, supra note 61, at 314-20 (same); CHERYL STAATS, KIRWAN
INSTITUTE, STATE OF THE SCIENCE: IMPLICIT BIAS REVIEW 2014, http: /kirwaninstitute.osu.edu/wp-
content/uploads/2014/03/2014-implicit-bias.pdf (https: /perma.cc/J5AP-BFY4] (same).

"9 Jennifer L. Eberhardt et al., Seeing Black: Race, Crime, and Visual Processing, 87 J.
PERSONALITY & SOC. PSYCH. 876, 885—-88 (2004) (also finding that crime-primed officers were more
likely to wrongly pick a more racially “stereotypical” black face out of a lineup); Heather M Kleider
et al., Looking Like a Criminal, 40 MEMORY & COGNITION 1200, 1200 (2012) (reaching similar
findings with student subjects).

"% Joshua Correll et al., The Police Officer’s Dilemma: A Decade of Research on Racial Bias in
the Decision to Shoot, 8 SOC. & PERS. PSYCH. COMPASS 201, 206-07 (2014); Anthony G. Greenwald
et al., Targets of Discrimination: Effect of Race on Responses to Weapons Holders, 39 J. EXPER.
Soc. PsYCH. 399, 401-03 (2003).

21 Brian A. Nosek et al., Pervasiveness and Correlates of Implicit Attitudes and Stereotypes,
2007 EUR. REV. SocC. PSYCH. 1, 20 (2007).
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overall.’?2 As Tonry puts it, given the bias found among “every
imaginable group in the population, it would be remarkable if criminal
justice practitioners were not affected.”’?® Surveys have also shown
widespread tendencies to explicitly associate blackness with
criminality,’?4 and overt endorsement of racial discrimination among a
small but nontrivial subset of white respondents.125

The great unknown is how implicit bias affects real-world police
decisions.'?6 A key next step is to link implicit bias scores to real-world
policing outcomes—for example, within police departments, do
individual officers’ scores tend to predict racial disparity in their stop
rates? If so, it would support police efforts to reduce implicit bias,
perhaps via “debiasing” trainings or by using implicit bias testing in
hiring.1?” If not, it might suggest that the recent focus by many
departments and researchers on implicit bias (rather than explicit bias
or behavior) is misguided. Such studies would have limitations: while
the tests are controlled experiments, using their results to explain real-
world outcomes involves the usual causal-inference challenges of
observational research. For example, an officer’s experiences could
influence both her implicit bias scores and her stop practices. Still, such
studies could be a promising approach to assessing one plausible
mechanism for disparities.

III. AUDITING: A FIELD EXPERIMENTAL APPROACH

As the review in the last Part suggests, evaluating police racial
discrimination is truly difficult, and despite decades of serious effort,
our existing tools have serious shortcomings. Most observational
methods suffer from data shortcomings and causal inference
challenges; quasi-experimental methods are of limited applicability;

22 Joshua Correll et al., Across the Thin Blue Line: Police Officers and Racial Bias in the
Decision to Shoot, 92 J. PERSONALITY & SOC. PSYCH. 1006; see generally Correll et al., supra note
120, at 206.

B Michael Tonry, The Social, Psychological, and Political Causes of Racial Disparities in the
American Criminal Justice System, 39 CRIME & JUST. 2783, 287 (2010).

24 James D. Unnever, Race, Crime, and Public Opinion, in THE OXFORD HANDBOOK OF
ETHNICITY, CRIME, AND IMMIGRATION 70, 71 (Sandra M. Bucerius & Michael Tonry eds. 2014).

126 See, e.g., Frank Newport, In U.S., 87% Approve of Black-White Marriage, vs. 4% in 1958,
GALLUP (July 25, 2013), http: /www.gallup.com/poll/163697/approve-marriage-blacks-whites.aspx
[https: /perma.cc/Y825-JAL4] (reporting 2013 poll showing that only eighty-four percent of white
Americans approve of interracial marriage).

%6 E.g., BLANK ET AL., supra note 37, at 72 (“[L]aboratory effects ... can rarely tell us the
extent to which naturally observed disparities are the result of discrimination.”).

27 Caution is appropriate; due to random variation, any one individual’s score may not mean
much. However, this problem could probably be mitigated by using more extensive or repeated
testing.



485] TESTING RACIAL PROFILING 519

and lab research has uncertain implications for the “real world.”
Accordingly, I propose a new method to supplement the existing toolkit:
the use of “testers,” also known as “auditing.” While the term “auditing”
has various meanings in other contexts, in antidiscrimination research
it is usually used to refer to field studies that compare the treatment of
paired individuals (“testers”) who are similar but for a specific
characteristic such as race. Such methods are used often in
discrimination research and civil rights law enforcement in areas such
as employment, housing, and lending. I propose using testers (probably
undercover police) to interact with police or to stage behavior that could
attract their attention. Although it raises potential ethical, safety,
legal, and political concerns, which I address here, this approach has
substantial promise, capturing most of the advantages of lab
experiments while directly testing real-world behavior.

A. Auditing in Research and Civil Rights Enforcement

A good example of the auditing approach is Ayres and Siegelman’s
study of race and sex discrimination by auto dealers.?8 The authors
matched white male testers with black male, black female, and white
female counterparts based on age, education, and assessed
attractiveness.'?® The testers all wore similar clothing and drove
similar cars to the dealerships, where they negotiated prices on cars;
black testers got substantially worse offers.130 Other studies have used
auditing to study housing and employment markets,’3* in addition to-
various other phenomena—for example, a recent study found that -
drivers are less willing to yield to black jaywalkers.132

Some studies manipulate only written information, such as
employment applications,!3 student emails to professors,'3* and writing

'® Tan Ayres & Peter Siegelman, Race and Gender Discrimination in Bargaining for a New

Car, 85 AM. ECON. REV. 304 (1995).
% Id. at 306.

™ Id. at 319. The evidence of gender discrimination was less clear.

"' E.g., John Yinger, Measuring Discrimination with Fair Housing Audits: Caught in the Act,
76 AM. ECON. REV. 881 (1986); see BLANK ET AL., supra note 37, at 106-07 (reviewing housing
research); P.A. Riach & J. Rich, Field Experiments of Discrimination in the Market Place, 112
EcoN. J. F480, F510-F513 (2002) (same); Devah Pager, The Use of Field Experiments for Studies
of Employment Discrimination, 609 ANNALS AM. ACAD. POL. & SOC. SCI. 104, 114 (2007) (reviewing
employment research); Devah Pager, The Mark of a Criminal Record, 108 AM. J. SOC. 937 (2003)
(studying effects of criminal records and race on employment).

"2 Tara Goddard et al., Racial Bias in Driver Yielding Behavior at Crosswalks, 33
TRANSPORTATION RESEARCH PART F 1, 5 (2015); see BLANK ET AL., supra note 37, at 104-08
(reviewing auditing literature); Riach & Rich, supra note 131.

' E.g., Marianne Bertrand & Sendhil Mullainathan, Are Emily and Greg More Employable
than Lakisha and Jamal? A Field Experiment on Labor Market Discrimination, 94 AM. ECON. REV.
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samples.!35 Such designs allow true experimental manipulation of race
and gender, which in-person auditing does not quite achieve: one can
randomize cases between testers, but one cannot make the same tester
white in one case and black in another. Instead, in-person auditing
depends on careful matching and training to minimize within-pair
variation.

No similar studies address U.S. law enforcement. In 1994, a
criminal defendant introduced evidence from testers that he had hired
to assess whether race affected Border Patrol stops. But the experiment
was tiny, and the unpersuaded court observed that many conditions
had not been held constant.138 A Mexico City study used testers who
committed illegal left turns to test socioeconomic status effects on police
demands for bribes.!3 Another study focused on private party
suspicions of crime, testing store clerks’ reactions to white and black
shoppers.’3® An ABC News mini-experiment likewise tested private
observers: actors cut the lock off a bicycle, and passerby reactions to the
black actor were much more hostile.139

The use of testers is also a well-established civil rights enforcement
strategy. In the 1950s, testers brought suits challenging public transit
discrimination, and the Supreme Court held that testers could have
standing.14® Testers have played a prominent role in housing
discrimination enforcement; the federal government has funded large
tester studies and backed tester lawsuits brought by local fair housing
associations.'¥! Testers have also brought challenges to lending

991 (2004); Pager, supra note 131, at 942-43 (reviewing studies).

3 Katherine L. Milkman et al., What Happens Before? A Field Experiment Exploring How
Pay and Representation Differentially Shape Bias on the Pathway Into Organizations, 100 J.
APPLIED PSYCHOL. 1678, 169698 (2015).

% Arin N. Reeves, Nextions, Written in Black & White: Exploring Confirmation Bias in
Racialized Perceptions of Writing Skills 4-6 (2014), http:/www.nextions.com/wp-
content ffiles_mf/14468226472014040114WritteninBlackandWhiteYPS.pdf
[https: /perma.cc/SDHV-N2AN)].

% United States v. Beasley, 36 F.3d 1106, No. 94-2026, No. 94-2065 (10th Cir. 1994)
(unpublished table decision).

Y7 Brian J. Fried et al., Corruption and Inequality at the Crossroad, 45 LATIN AM. RES. REV.
76 (2010).

% George B. Schreer et al., “Shopping While Black” Examining Racial Discrimination in a
Retail Setting, 39 J. APPLIED SOC. PSYCHOL. 1432 (2009).

' What Would You Do? (Bike Thief) (ABC television broadcast 2010),
http: /www.youtube.com/watch?v=S0kV_b3IK9M [https://perma.cc/Z7ZS-E8NT].

1“0 Bvers v. Dwyer, 358 U.S. 202 (1958) (per curiam).

' See Havens Realty Corp. v. Coleman, 455 U.S. 363 (1982) (holding that a tester could have
standing if he could show actual injury); Michael Selmi, Public vs. Private Enforcement of Civil
Rights, 45 U.C.L.A. L. REV. 1401, 1426 (1998); MARGERY A. TURNER ET AL., THE URBAN INSTITUTE,
DISCRIMINATION IN METROPOLITAN HOUSING MARKETS: NATIONAL RESULTS FROM PHASE I HDS
2000 (2002).
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discrimination,!*? and the Equal Employment Opportunity Commission
has endorsed their use to challenge hiring discrimination, though few
cases have been brought.!43

B. Auditing the Police: Key Research Design Considerations

Is auditing the police realistic? This has not been done before,44
and there are some good reasons for that—but I believe these concerns
can be addressed with careful research design. Here, I address several
objectives that researchers must balance: safety, legality, importance,
methodological rigor, statistical power, and cost concerns.

1. Safety.

A paramount concern that will limit the potential scope of this
approach is minimizing risk to testers, police, and third parties. The
research designs I propose below involve no serious law-breaking, nor
do they suggest a violent situation. They are not designed to test arrest
probability, but to potentially elicit relatively minimal police
interactions. Testers must be trained to be absolutely cooperative. The
safest approach would involve law enforcement participation: voluntary
or court-ordered police department self-monitoring or outside civil-
rights agency investigations. Ideally, testers could be undercover
agents—people who regularly carry out far riskier work than this—and
police backup could be ready to intervene if any safety threat arises.

The designs proposed below also pose minimal risk to the officers
being studied. With just one or two interactions with each officer, they
would be used to diagnose broad patterns, not to identify individual
“bad apples.” They also involve very minimal officer time, minimizing
distraction from ordinary public-safety duties.

2 Steve Tomkowiak, Using Testing Evidence in Mortgage Lending Discriminaiion Cases, 41

URB. LAW. 319, 326-36 (2009).

3 EQUAL EMPT OPPORTUNITY COMMN., DEC. NO. 915.002, ENFORCEMENT GUIDANCE:

WHETHER “TESTERS” CAN FILE CHARGES AND LITIGATE CLAIMS OF EMPLOYMENT DISCRIMINATION
(May 22, 1996); Marc Bendick, Jr. & Ana P. Nunes, Developing the Research Basis for Controlling
Bias in Hiring, 68 J. SOC. ISSUES 238, 256 (2012).
"“* Indeed, aside from the Beasley defendant’s effort, see supra note 136, it has hardly been
suggested. One scholarly piece and one news article each give the idea a sentence or two. Pamela
S. Karlan, Race, Rights, and Remedies in Criminal Adjudication, 96 MICH. L. REV. 2001, 2008
(1998); Emily Badger, Why It’s So Hard to Study Racial Profiling By Police, WASH. POST (Apr. 30,
2014), https: /www.washingtonpost.com/news/wonk/wp/2014/04/30/it-is-exceptionally-hard-to-get-
good-data-on-racial-bias-in-policing/ [https:/perma.cc/EE24-NTP3]. Reviews of methods for
studying racial profiling omit it; for example, Blank et al. don’t mention auditing in their chapter
on police, even though they endorse it for other contexts like housing. BLANK ET AL., supra note 37,
at 103-17, 186-202.
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2. Legality.

The criminal law constrains staging of actual crimes, lying to the
police, and recording of interactions.!*> This is another advantage of
governmental involvement. Undercover police routinely participate in
otherwise-criminal activity and enjoy effective immunity from
prosecution.!#® Private testers cannot be asked to commit serious
crimes, but might choose to risk minor violations, as did researchers in
several studies mentioned above: Lamberth’s Turnpike study,*’ the
jaywalking study,4® and the Mexico City bribery study.*® Most of the
designs proposed below involve no lawbreaking or lying, just potentially
suspicious activity.

3. Importance.

Studies should focus on contexts in which there is reason to suspect
discrimination (for example, large raw disparities, or citizen
complaints) and in which discrimination would have meaningful
consequences., But such contexts need not involve serious crimes.
Misdemeanor enforcement can result in detention and substantial
collateral consequences, can be highly stressful, may be a pretext to
look for more serious criminality,’® and may be a method of expanding
the surveillance “net,” exposing arrestees to more police interactions in
the future.15!

4. Methodological rigor.

The most obvious requirement for effective auditing is that the
deception must work. The interaction should thus be quite ordinary,
brief, and forgettable. Observations should be distributed across police

145 - . - . . .
In most states, anyone may record their own interactions without permission, though some

states require two-party consent. REPORTERS COMMITTEE FOR THE FREEDOM OF THE PRESS,
REPORTER’S RECORDING GUIDE 2-3 (2012), http: /www.rcfp.org frefp/orders/docs/RECORDING.pdf
[https: /perma.cc/3FUZ-UX8X]. There may also be a constitutional right to record police, e.g., Glik
v. Cunniffe, 655 F.3d 78, 82-84 (1st Cir. 2011), though some courts have found only a right to
openly record the police, Crawford v. Geiger, 996 F. Supp. 2d 603, 614—15 (N.D. Ohio 2014).

"6 Elizabeth E. Joh, Breaking the Law to Enforce It: Undercover Police Participation in Crime,
62 STAN. L. REV. 155, 157, 165-69 (2009).

T LAMBERTH, supra note 84.
Goddard et al., supra note 132.
Fried et al., supra note 137.

0 See supra note 16 (discussing Whren v. United States, 517 U.S. 806 (1996)). Arrestees may
be searched without warrants.

81 T¢sa Kohler-Hausmann, Managerial Justice and Mass Misdemeanors, 66 STAN, L. REV.
611, 632—33, 639 (2014).
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beats and shifts and across time, so individual officers are unlikely to
notice patterns.

The primary threat to causal inference from auditing studies is
tester heterogeneity,®2 so testers should be matched carefully.!53 Subtle
differences may remain, but training combined with simple, easy-to-
replicate “scripts” can make these less likely to affect outcomes.
Analyses could focus on outcomes, like whether any interaction occurs
that is unaffected by subtle differences in conversational styles.
Optimally, the testers should be blind to the study’s purpose (for
example, they could be told they are testing enforcement without
mentioning the racial dimension),!%* though this might be hard to pull
off. But testers’ activities could be recorded and later coded by persons
who are blind to the purpose.

One possible interpretive challenge is discerning whether racial
differences in police actions might result from disparities in citizens’
calls to the police, rather than police discrimination. With police
department cooperation, this mechanism could be teased out, because
the police could collect information on citizen calls.

5. Statistical power and cost.

The sample size must provide sufficient statistical power to
produce reasonably precise estimates.’®® Ideally, this means at least
hundreds of observations!®®—a plausible number (large cities have
thousands of officers), provided the tests are spread across beats and
shifts.’®” Many published auditing studies have much smaller samples,

162

(1998).

163

See, e.g., James J. Heckman, Detecting Discrimination, 12 J. ECON. PERSP. 101, 108-09

See Pager, supra note 131, at 111-12, 123-24. But researchers should avoid too-perfect
matches on traits that themselves signify race (e.g., hair). See Riach & Rich, supra note 131, at
F483-F484.
1% See, e.g., Ayres & Siegelman, supra note 128, at 307 (using blind testers).

Power analyses are typically framed in terms of hypothesis-testing, wherein power is the
probability of obtaining a statistically significant result if the “true” effect is of a certain size.
Power depends on sample size, the size of effect one seeks to detect, the statistical significance
threshold, and (for binary outcomes) the baseline frequency of the outcomes.

155

"% Sample-size calculators are widely available; they require assumptions about effect size.
For example, if one seeks eighty percent power with a ninety-five confidence level, assuming the
true probabilities for the two groups are thirty percent and forty percent respectively, a common
power formula requires a total sample size of 708. See Power (Sample Size) Calculators, SEALED
ENVELOPE, https:/www.sealedenvelope.com/power/binary-superiority/ [https:/perma.cc/GP73-
55UV] (last visited Oct. 2, 2016). If the probabilities were thirty percent and fifty percent, the
sample size required would be smaller (182).

' For example, the Chicago police department has 279 distinct beats, each patrolled by eight
or nine officers. Beat Officers, CHI. POLICE DEP'T, http: /home.chicagopolice.org/get-involved-with-
caps/how-caps-works/beat-officers/ [https: /perma.cc/AG4B-YYNR].
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allowing them to detect only large effects, and even then, imprecisely.15®
Although larger samples produce greater power, they cost more, and
may increase the risk of police noticing patterns. This is another reason
to wuse designs that involve low-intensity, brief, forgettable
interactions—they can be repeated more often at reasonable cost.

C. Possible Research Designs

Here, I list a few examples of research designs, leaving the details
to be tailored to the city and police force.

Open Container/Minor in Possession. Testers could walk past beat
officers carrying a container of liquid, such as a soda bottle that
resembles a beer bottle, testing whether they are asked what is in it. If
the containers do not actually contain alcohol, suspicion could be
immediately dispelled.

Loitering. Testers, in same-race pairs, could hang out in public,
testing whether police approach. To increase rates of police
interactions, testers could engage in further “nuisance” activity, like
playing music or smoking, or wear bulky clothing.

Casing. Testers could wait outside jewelry or other stores, looking
in—behavior that could be construed either as “window-shopping” or
“casing.”

Bike or Car Theft. Testers could break a bike lock or break into a
car using a coat hanger—Ilike the ABC News video described above,5°
but larger-scale. In the car example, testers could carry the registration
so as to dispel suspicion quickly. A challenge will be objectively
differentiating hostile interactions from offers to help.

Traffic Violations. Testers could break traffic laws and see if they
get stopped (and searched). While safety would be a concern, some
traffic violations could pose little or no danger—for example, expired or
missing license plates.

Checkpoints. Checkpoints are promising settings for auditing: some
law enforcement contact is guaranteed, the location is fixed, the setting
is highly monitored and low-risk, and the testers’ activity (just passing
through) would be unremarkable.'®© Qutcomes to be measured could
include time elapsed during an encounter or the rate of diversion for

158 E.g., Fried et al., supra note 137, at 83 (42 tests); Schreer et al., supra note 138, at 1438
(thirty-three tests, six stores).

% Supra note 139.

' Cf. supra note 88 and accompanying text (discussing observational checkpoint studies).

Testers would have some advantages versus other approaches to studying checkpoints, in that one
can easily hold constant subtle behaviors or differences in verbal responses that might be difficult
for observational researchers to measure and code.
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extra searches. Agency cooperation, while not essential, would help; it
would allow access to the information agents obtain when they run
individuals’ identification.

Manipulation of Victim Reports, Police Files, and Training
Exercises. Other strategies could avoid in-person police encounters.
“Victims” (perhaps themselves of varied race) could call in crime
reports with varied suspect race, to test differences in dispatchers’
response (assuming a mechanism is in place to quickly cancel the
investigation). Race could be manipulated in training exercises
involving assessment of case files or descriptions. Manipulation of
police files could also be used to test prosecutors’ charging or intake
decisions.

Responding to Citizen Complaints. Officers that staff citizen
outreach or internal affairs departments could be tested to see if they
respond differently to complaints about officers depending on the
complainant’s race.’®! The test should focus on initial intake, with’a
mechanism for stopping the ensuing investigations.

D. Advantages and Limitations

In real life, race mediates the lives people lead, but auditing
measures disparate treatment of individuals who are doing the same
thing in the same places. This is both a strength and a limitation. On
the one hand, it enables sound causal inferences: if we eliminate
differences other than race, we can more confidently attribute disparate
outcomes to racial discrimination. Auditing designs would be much
better tailored to isolate the effects of racial discrimination than
regression studies and other observational approaches. If testers are
matched and trained well, it could approximate a true experiment, but
in a real-life setting, not a lab.162

The downside is that auditing may miss dimensions of real-world
racial discrimination. For example, if the police heavily target young
men who dress a certain way, and virtually all such young men are
black, perhaps clothing style is not a confounder that should be filtered
out via the use of identically dressed testers, but rather a race proxy—a
mechanism for racially disparate treatment. Similarly, most of the

6! See, e.g., RICHARD J. DAVIS, NEW YORK COMM'N TO COMBAT POLICE CORRUPTION, FOLLOW-
UP REVIEW OF THE INTERNAL AFFAIRS BUREAU COMMAND CENTER 1-5, 17 (1999) (describing
center that takes 20,000 complaints per year); see also Douglas S. Massey & Garvey Lundy, Use of
Black English and Racial Discrimination in Urban Housing Markets, 36 URB. AFF. REV. 452, 456—
59 (2001) (discussing their phone-based auditing study).

%2 See Quillian, supra note 61, at 303 (“[Aludit studies often are the best method for
measuring . . . discrimination.”).
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designs above would test disparities within neighborhoods (or at
checkpoints), and would miss differences driven by neighborhood racial
composition. Auditing 1s best designed to address intra-neighborhood
disparities, which is an important limitation, although it bears
emphasis that even if this were all it was good for, it would fill an
important gap. As Part II illustrated, regression methods are a
reasonably effective tool for estimating inter-neighborhood disparities;
it is the disparate treatment of individuals within neighborhoods that
is the most difficult to get at using observational methods, because of
the absence of individual-level data.

The auditing design could, in any event, be extended to test the
effects of the neighborhood or other race-correlated variables and their
interaction with individual race—for example, by changing the same
testers’ clothing or sending them to different neighborhoods. An
advantage over observational studies of inter-neighborhood disparities
is that this approach could rule out, as an explanation for those
disparities, inter-neighborhood differences in the behavior of the
individuals being approached. That is, if testers act the same in every
neighborhood, systematic differences in their treatment across
neighborhoods would provide strong evidence that it is not the testers,
but an actual difference in police approaches. Still, even if auditing
reveals inter-neighborhood disparities, it would not necessarily mean
that that difference is because of neighborhood racial composition.63
Similarly, evidence that the police disfavor some characteristic like a
clothing style would not definitively prove that they are using it as a
race proxy.

Auditing would produce context-specific estimates, not an overall
measure of racial discrimination in stops or arrests.'®* These estimates
will be more informative if the test is similar to some class of activity
that produces a reasonable share of the department’s stops or arrests.
Loitering and minor-in-possession are good examples.

E. Implementation

Given its longstanding role in civil rights enforcement, federal or
state agencies’ use of auditing to assess police disparities is plausible.
Tester programs in other areas have sometimes been controversial,6?

¥ Researchers could try to account for other neighborhood differences by adding the same
sorts of controls (e.g., reported crime rate differences) that observational studies do.

1 Cf. Heckman, supra note 152, at 102-11 (criticizing employment audit studies for not
estimating market discrimination).

1% See Selmi, supra note 141, at 1427; Alex Young K. Oh, Using Employment Testers to Detect
Discrimination: An Ethical and Legal Analysis, 7 GEO. J. LEGAL ETHICS 473, 480 (1993) (citing
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and certainly may be in this context as well, but there are
countervailing political pressures. In surveys, large majorities oppose
racial profiling.1%6 The Civil Rights Division of the U.S. Department of
Justice has a strong interest in the issue and in police abuses
generally,’®7 and the issue has been a high overall priority following
recent events.'%®8 Qutside-agency auditing would lose some of the
advantages of police-department self-monitoring (for example, access to
internal data), but outside auditors could still employ trained
undercover officers and protect them from physical or legal harm. The
outside-enforcement approach would face less risk of being
compromised by leaks or internal resistance. It is the most plausible
strategy when a police department is hostile to scrutiny.

Auditing could also be required by court order or settlement in civil
rights litigation. Analogously, the New Jersey Attorney General’s office
carried out a major benchmarking study under a settlement with the
U.S. Department of Justice.’®® Qutside monitors have been appointed
for numerous police departments, often under consent decrees.1?0

Voluntary self-auditing by police departments is promising, but is
it realistic? After all, adverse findings could be embarrassing and invite
litigation. Moreover, the studies could be resource-intensive and risk
angering officers and unions. Still, while many departments would
doubtless reject the idea, the 18,000 law enforcement agencies in the
U.S. are not monolithic. Typically, agency heads are political
appointees, and there is no reason to assume that all cities’ political

s

employer fears of tester litigation).

' Emily Eakins, Poll: 70% of Americans Oppose Racial Profiling by the Police, REASON
FOUNDATION (Oct. 14, 2014), http: /reason.com/poll/2014/10/14/poll-70-of-americans-oppose-racial-
profi [https: /perma.cc/84GM-CQ2E].

""" See Addressing Police Misconduct Laws Enforced by the Department of Justice, U.S. DEP'T
OF JUSTICE, http:/www justice.gov/crt/about/spl/documents/polmis.php [https:/perma.cc/777J-
DAQM]; U.S. DEP'T OF JUSTICE, CIVIL RIGHTS DIV., GUIDANCE FOR FEDERAL LAW ENFORCEMENT
AGENCIES REGARDING THE USE OF RACE, ETHNICITY, GENDER, NATIONAL ORIGIN, RELIGION,
SEXUAL ORIENTATION, OR GENDER IDENTITY (2014), https:/www.justice.gov/sites/default/
files/ag/pages/attachments/2014/12/08/use-of-race-policy.pdf [https: /perma.cc/W5LX-JBBE].

' Press Release, U.S. Dep't of Justice, Statement by Attorney General Eric Holder on Latest
Developments in Ferguson, Missouri (Aug. 14, 2014), https:/www.justice.gov/opa/pr/statement-
attorney-general-eric-holder-latest-developments-ferguson-missouri https: /perma.cc/5PYG-
XES9].

169

See Lange et al., supra note 85, at 196-97.

See, e.g., Agency Profiles, NATT. ASSocC. FOR CIVILIAN OVERSIGHT OF LAW ENFT,
http: /www.nacole.org/agency_profiles [https:/perma.cc/SP6M-3XT6] (providing detailed profiles
of civilian oversight agencies); see also Sanchez et al., supra note 32 (describing the three-year
monitoring plan adopted by New York City as part of the settlement reached in the Floyd
litigation); Barbara Attard, Ouversight of Law Enforcement Is Beneficial and Needed—Both Inside
and Out, 30 PACE L. REV. 1548, 1550 (2010).

170



528 THE UNIVERSITY OF CHICAGO LEGAL FORUM [2016

leaders would be primarily interested in hiding racial discrimination
rather than eliminating it.

Hundreds of police departments have already invested
considerable resources in collecting racial disparity data, and many
have carried out ambitious studies.!”™ Some police departments have
“early warning” programs to identify individual problem officers.!’? Any
of these programs risk litigation or officer backlash—indeed, programs
that risk getting individual officers in trouble may raise a worse risk of
backlash than auditing does.!” These risks have not precluded these
programs’ adoption.

There is substantial precedent for using undercover police work to
help departments self-diagnose problems. Some departments use a
practice called “red teaming” to test police responses to security threats
and emergency situations.!”™ Undercover agents are also often
employed 1in police corruption investigations.'’”® Several police
departments (including New York and Los Angeles) regularly conduct
“random integrity tests”—exposing officers to random stings.!7®
Corruption is likely as embarrassing to police departments as racial
discrimination is—yet these departments have carried out the
corruption equivalent of auditing.

Even if departments can be persuaded to undertake auditing
studies, can they be trusted not to undermine their accuracy? Internal
affairs divisions and police leadership have often been sharply

M See, e.g., ENGEL et al., supra note 85; Law Enforcement, CTR. FOR POLICING EQUITY,

http: /policingequity.org law-enforcement/ [https: /perma.cc/2RHV-32X8] (describing CPE’s work
with police departments).

' Robin S. Engel & Jennifer Calnon, Comparing Benchmark Methodologies for Police Citizen
Contacts: Traffic Stop Data Collection for the Pennsylvania State Police, 7 POLICE Q. 97, 109

(2004); see RIDGEWAY, supra note 94, at 21-30.

3 Unions generally strongly oppose policies with potential adverse consequences for

individual officers. Engel & Calnon, supra note 172, at 109; Kevin M. Keenan & Samuel Walker,
An Impediment to Police Officer Accountability?, 14 B.U. PUB. INT. L.J. 185, 198-99 (2005).

" The term comes from military wargaming exercises. Michael K. Meehan, Red Teaming for

Law Enforcement, 74 POLICE CHIEF 22; see FED. BUREAU OF INVESTIGATION, Subject Bibliography:
Red Teaming, https:/www.hsdl.org/?view&did=702932 [https: /perma.cc/OVB6-MKUX] (collecting
sources); William H. Adcox, The Red Team: An Innovative Quality Control Practice in Factlity
Security, 74 POLICE CHIEF 54 (2007) (describing “breach exercise[s]” carried out by undercover
teams at protected facilities).

" E.g., Steve Rothlein, Legal & Liability Risk Management Institute, Conducting Integrity
Tests on Law Enforcement Officers, LEGAL LIABILITY AND RISK MANAGEMENT INSTITUTE (2010),
http: /www.patc.com/weeklyarticles/print/le_integrity_tests.pdf [https: /perma.cc/9B3D-SHIC]; see
Tim Prenzler & Carol Ronken, Police Integrity Testing in Australia, 1 CRIMINOLOGY & CRIM. JUST.
319, 319 (2001) (describing undercover integrity testing in Australia as an “essential’
anticorruption tool).

6 Rothlein, supra note 175; Prenzler & Ronken, supra note 175, at 321-23; Sanja Kutnjak
Ivkovic, 93 J. CRIM, L. & CRIMINOLOGY 593, 617-19 (2003).
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criticized for papering over police misconduct and corruption.!”” Under
the right conditions, however, the prospects for effectiveness are
reasonable. Self-studies will be more credible if undertaken together
with outside watchdog organizations or academic researchers who have
control over data collection and analysis!”®—provided those outside
actors are truly independent.!” Undercover agents, presumably
borrowed from other departments, would have to be carefully chosen,
because they would have to be trusted not to tip off other officers or to
try to manipulate the study’s findings,!&0

If police departments are reluctant to expose themselves to liability
or criticism, they could conduct internal auditing programs without
publicizing results, or ask academic collaborators to publish
anonymized results. To encourage self-studies, legislatures could
consider creating evidentiary privileges. Congress has enacted just
such “self-testing” privileges for mortgage lenders and creditors in the
Fair Housing Act and the Equal Credit Opportunity Act.'8!- The
privileges apply only if, upon discovering evidence of discrimination,
the lender undertakes “appropriate corrective action.”'® If legislatures
applied similar privileges to police self-testing, they would be modest
extensions of the “self-criticism privileges” that law enforcement
agencies already often invoke (which cover subjective analyses but not
underlying facts).183

If government involvement proves impracticable, academic
researchers might be able to carry out some of the designs on their own,

' E.g., Ivkovic, supra note 176, at 596-97.

'™ This is the modus operandi of the Center for Policing Equity, which connects researchers

with police departments. See Law Enforcement, supra note 171; see Merrick Bobb, Civilian
Oversight of the Police in the United States, 22 ST. LoUIS U. PUB. L. REV. 151, 159-63 (2003)
(describing some departments’ voluntary use of accountability organizations, independent
investigators, and civilian review boards to monitor use of force and corruption).

" Civilian oversight boards have often been criticized for being overly deferential to police.
E.g., Stephen Clarke, Arrested Oversight: A Comparative Analysis and Case Study of How Civilian
Oversight of the Police Should Function and How it Fails, 43 COLUM. J.L. & SOC. PROBS. 1, 11-12
(2009). Academic researchers with external (non-police) funding may be better equipped to provide
accountability, but it will be important to negotiate agreements preserving researchers’ control
over reporting of results.

18 Cf. Riach & Rich, supra note 131, at F483 (worrying that “consciously or unconsciously,
minority applicants may be motivated to prove the existence of discrimination.”); see also
Heckman, supra note 152, at 104. When police are investigating police, one might worry more
about the opposite concern.

81 See Tomkowiak, supra note 142, at 325-27.

182 Id

18 See Josh Jones, Note, Behind the Shield? Law Enforcement Agencies and the Self-Critical
Analysis Privilege, 60 WASH. & LEE L. REV. 1609, 1611-14 (2003). Federal privilege legislation
could be grounded in Congress’s Fourteenth Amendment enforcement powers, and could perhaps
extend to state courts.
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although this would entail greater challenges. Academic research is
governed by Institutional Review Board (IRB) oversight,'8* but IRBs
generally focus on harms to subjects (here, police) and perhaps third
parties. Here, essentially all the risk is on the research staff (the
testers).'8> Even if an IRB decides such risks are outside its purview,
ethical researchers should consider them. While well-informed research
staff should be free to take on projects carrying non-zero risk (as much
research entails), supervisors should aim to minimize the risk to
research staffers, especially if they are students who may be reluctant
to refuse. Designs such as passing through security checkpoints, for
instance, may satisfy this requirement, at least if the researchers
breach no laws (such as prohibitions of recording devices).

Overall, while auditing designs could face serious practical and
political hurdles, their use is plausible. They offer a potentially
valuable new addition to the toolkit of researchers, civil rights agencies,
and police departments. While what they measure is limited, it is
exactly the thing that observational tools have in most contexts been
unable to measure effectively: disparate treatment among similarly
situated individuals, rather than neighborhoods.

IV. CONCLUSION

Empirical research on race and policing poses many challenges, but
it is worth trying to overcome these challenges because the stakes of
the legal and policy debates such research seeks to inform are high. In
many communities of color, intensive police presence fundamentally
shapes daily life. Racial disparities in policing have recently come to
the forefront of the national conversation, but they are not new; despite
decades of research, we still do not have a clear picture of the reasons
for them.

Constitutional litigation can be a valuable tool for redressing
disparities, and constitutional doctrine specifically asks us to identify
whether racially disparate outcomes are the result of disparate
treatment by the police. Many police departments themselves care
about this question, having committed to the elimination of racial
profiling. But in most contexts, we simply do not have the data and the
statistical tools to engage in this kind of causal analysis, and we may
need to turn to new ways of generating new kinds of data that allow

8 This may be true even if researchers work with government, depending on their roles.

% Research guidelines also generally permit dispensing with informed consent if the research

design requires it (as it does here) and the potential harm is minimal. See Pager, supra note 131,
at 126.



485] TESTING RACIAL PROFILING 531

more rigorous analyses. The use of testers is one approach worth
considering seriously.

There are multiple promising empirical strategies for analyzing
racial disparities, and I do not suggest that the use of field experiments
is likely to displace the need for careful observational analyses. Such
analyses have already provided useful insights on some questions, and
I have suggested some ways to push observational research further,
such as the creation of more ambitious surveys about behavior and
police-citizen contacts. But such research will always face omitted-
variable and causal-inference challenges, and experimental work can
be a very useful supplement. Current research has, in substantial
ways, fallen short, despite decades of serious and resource-intensive
efforts. It is time to think creatively about new solutions.






