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competing, lengthy summaries of the story and film,183 and his tally of the
many similarities between them.18* The dissenting judge read the trial
testimony differently from the majority, finding incriminating
discrepancies' in Lloyd's account. He concluded that the trial court's
determination of infringement should be affirmed:

The picture under consideration in this appeal does not merely take
ideas from the story which would be permissive, and not infringement. ... It
substantially copies concrete forms that were conceived, developed,
arranged, and put into shape by Witwer to express the ideas of his
story. This is nothing less than the appropriation of the intellectual product
of Witwer which is the entity that is protected by copyright law. Dymow v.
Bolton (C.C.A. 2) 11 F.(2d) 690. In other words, the literary property that
is safeguarded from appropriation does not lie in the ideas per se that are
expressed or diffused by literature, but in the particular form in which ideas
are embodied in the work of an author when such form is novel and
unique. 185

Thus, Judges Wilbur and Sawtelle found Witwer's story unimpressive
and the allegation that Lloyd had copied it implausible. For Judge
McCormick, the testimony that nobody in Lloyd's company had read the
story seemed unbelievable, given the similarities between the two works.
Once he concluded that the trial court had appropriately found copying, he
insisted that the copied expression was within the scope of copyright
protection. Although both the majority and the dissent cast their
disagreement in terms of the copyright protection afforded to the
similarities, the crux of their dispute appears to have been on the question
of copying in fact. The majority believed that Lloyd had not copied
Witwer's story; the dissent concluded that he or his employees had. Those
conclusions shaped their competing accounts of similarity.

In 1927, The Jazz Singer premiered.186 Talkies began to eclipse
silent films by 1929. Readers who don't pay very close attention, though,
will have a difficult time distinguishing the courts' analyses of infringement
by silent movies from their treatment of infringement by movies with
synchronized sound. As they ignored images to focus on plot in the teens
and twenties, many courts ignored both images and dialogue to focus on
plot in the 1930s and 1940s.187 Ironically, though, as dialogue grew in

183.1d. at 127-51.
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186. The Jazz Singer (Warner Brothers 1927).

187. See, e.g., Sheldon v. MGM, 81 F.2d 49 (2d Cir.), cert. denied, 298 U.S. 669 (1936);
O'Rourke v. RKO, 44 F. Supp. 480 (D. Mass 1942); De Montijo v. 20th Century Fox Film Corporation,
40 F. Supp. 133 (S.D. Cal 1941). In Dellar v. Samuel Goldwyn, Inc., 104 F. 2d 661 (2d Cir. 1939),
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importance in movies, some courts began to consider the pictures as well as
the words.188 They gradually gave up on assessing the originality of
plaintiffs' works by scrutinizing the alleged prior art. Courts stopped
worrying about whether unauthorized motion pictures versions of books,
plays and stories infringed the section 1(b) adaptation right or the section
1(d) public performance and exhibition right.

CONCLUSION

The 1976 Act's expression of exclusive rights in broad terms has
saved modern courts the trouble of evading narrow specific boundaries, but
left us with a confounding overlap between the reproduction right and the
right to prepare derivative works. The breadth of evidence introduced in
copyright infringement cases has narrowed significantly. The use of prior
art to narrow the scope of copyright protection has morphed into the scenes
a faire doctrine.18® But courts remain confused by whether their
comparisons of plaintiffs' and defendants' works should seek to resolve the
question of copying in fact or determine whether extant similarities
represent protected expression. They continue to disagree about what
elements of copyrighted works are entitled to copyright protection. Even
today, courts seem inclined to see words more clearly than pictures.190

defendant submitted a synopsis of the allegedly infringing film and moved to dismiss the complaint on
the basis of a comparison of the synopsis with plaintiff's play. The trial judge granted the motion,
holding that even if defendant copied the play in every respect in which the play and the synopsis were
similar, the copying of those elements was not infringement. Plaintiff appealed, arguing that it was
improper to dismiss the complaint without even viewing the allegedly infringing film. The second
circuit agreed that it was improper to dismiss the complaint without first ruling that the synopsis was a
faithful account of the film. If it was, however, there was no need to actually watch the movie:

In the case at bar we see no reason why, if the "continuity" really is a reasonably fair synopsis of
the film in words, the judge should see the film, though he may find it easier to test that issue by a direct
View.

104 F. 2d at 662.

188. In Stonesifer v. Twentieth Century Fox Film Corp., 48 F. Supp. 196 (S.D. Cal. 1942), aff'd
140 F.2d 579 (9th Cir. 1944), both the district court and the court of appeals examined the dialogue of
both works, the furniture arrangement in both the stage set and the film, and the images that appeared
on the screen, and found that the film infringed the play. In Borden v. General Motors, 28 F. Supp. 330
(S.D.N.Y. 1939), the authors of a book titled “How to Win a Sales Argument” sued General Motors
over a training film for GM salesmen titled “Smooth Sale-ing.” The court analyzed the language of the
book and the settings and dialogue in the film before dismissing the case on the ground that the authors
had assigned the copyright to a publisher and therefore lacked standing to sue. 28 F. Supp. at 334.

189. Judge Leon Yankwich first gave the scenes a faire doctrine its name in Schwartz v.
Universal Pictures, 85 F. Supp. 270 (S.D. Cal 1945), a case claiming that a motion picture infringed the
copyright in an unpublished manuscript.

190. See Tushnet, supra note 68.



