
















could promote cancer. He presented the 
results of four studies, each of which failed 
on its own to provide stmng support for 
tlus condusion. One of his experts, a toxi- 
colog~~t named David Teitelbaum, testified 
- somewhat ungrammatically, but compre- 
hensibly enough - at a deposition: 

"[Als a toxicologist when I look at a 
study, I am going to reqyire that that 
study meet the general criteria for 
methodology and statistical analysis, but 
that when all of that data is collected 
and you ask me as a patient, 'Doctor, 
have I got a risk of getting cancer from 
this?' That those s t u d s  don't answer the 
question, that I have to put them all 
together in my mind and look at them 
in relation to eve- I know about 
the substance and everydung I know 
about the exposure and come to a con- 
clusion. I think when I say 'To a reason- 
able meda l  probabdity as a meka l ,  ' 
toxicologist, thzs substance was a con- 
tributing cause . . . to hts cancer,' that 
that is a valid conclusion based on the 
totahty of the evidence presented to me. 
And I t h d  &at that is an appropriate 
thing for a toxicologist to do, and it has 
been the basis of diagnosis for several 
hundred years, anywayn 

Justice Stevens agreed with Dr. 
Teitelbaum that " [i] t is not intrinsically 
'unscientific' for experienced professionals 
to arrive at a conclusion by weighmg all 
available scientific evidence - h s  is not 
the sort of 'junk science' with whch 
Daubert was concerned." But Justice Stevens 
stood alone. The rest of the Court upheld 
the trial court's decision that expert opin- 
ions like this one &d not rise above "sub- 
jective belief or unsupported speculation." 
A trial court, concluded the majority could 
validly decide to exclude "evidence which is 
connected to existing data only by the ipse 
dixit of the expert. A court may conclude 
that there is simply too great an analytical 
gap between the data and the opinion 
proffered." 

The fear of junk science - the concern 
that juries will be overwhelmed by h- 
canery hasqueradmg as science - has thus 
exerted a powerful effect on the American 
courts.' And perhaps a fear of their own 
inadequacy to separate the wheat p m  the 
chaff has left them to rely grealy on the 
attitudes and metha& of the scientific 
establishment. We do not mean to deny 
that a "gatekeeping role" for the courts is 
necessary; we assume that some evidence 
offered under the guise of science is of so 
little value, and sufficient prejudicial poten- 
tial, that exclusion is warranted. But we 
believe that deference to the scientific estab- 
hhment in an attempt to fend off junk sci- 
ence may create another problem - failure 
to recognize the extent to wluch, as we 
have suggested, the methods ordinarily 
used by scientists do not match up with the 
needs of the legal system. 

The Joiner majority's castigation of the 
toxicologist's qpinion as "subjective belief' 
reflects shis failure. Adjudication, we have 
argued, depends on subjective assessments 
of factual issues, and courts are fooling 
themselves if they pretend otherwise. 
Sometimes, scientists can present to the 
jury generalized propositions of the type 
that they try to demonstrate in their oqd- 
nary non-forensic work. But adjudication 
usually depends on the particulars of the 
case at hand. 

Often hs means that the law needs to 
decide non-recunent matters for which, 
because it is impossible to run a controlled 
experiment or even to gather data across 
like cases, the scientific method d be use- 
less. And yet, in such cases scientifically 
based information may be useful in trying 
to determine the facts. The subjective belief 
of an expert who has had extensive experi- 
ence in d h g  with problems of a roughly 
similar nature may be particularly useful ig 
bridging the gap between those principles 

plld tht available ovidmcz This ia.pfm @ 
~ , f m e m m p ~ ~ i n p s e s h w h i & ~  
engineer offen an e q h ~ t i o h  far rn atxi* 
dent that is s h r  in some q e c d  
other accidents but unique in sane 
respects. Even if the experts opinion is an 
wel'1"grounded on scientific pincplees, her 
observations and judgment, basedl on 
extensive experience, m y  be8 usefjd.*For 
this reason, we find the ColurtS dedbion in 
Kumho Tirt Co. v. Cannichuel, 526 U.S. 137 
(!999), somewhat curious. 'She expert r,atS- 
mony offekd there - that of an expen om 
tire failure - was clearly n t scipxiiic. But 9 the Court held that the ~ a l  jud& had not 
abused hts discretion ih applying the 
Daubert .criteria. To the extent that judges 
apply those criteria in determining the 
admissibility of evidence that does ndt evm 
purport to bescientific, Kumho wilI repre- 
sent a further, and misguided, incursion by 
science, @o the realm of law. Fortunately1 
and appropfiatelfi the Court emphasized 
that the Daubeft criteria are not mandatay 
on the tnal c$mrt - even with respect to 
purportedly scientific evidence. 

Even if the matter on which an expert 
wishes to offer an opinion is a recurrent 
one, so that science can in time yield w 
answer with confidence, science may nat be 
ready to,do so before h e  legal 'iystem needs 
guidance. Udke scientific inquiry, Justice 
Blackmun pointed out in D#ubert, law 
"must resolve hputes finally and quickly"; 
evidentiary rules are "designed not- for the 
exhaustive search for cosmic understa~~dmg 
but for the particuhzed resolution dl& 
disputes." But the Court seems to ~ V E  

failed to realire the imPlica& of per- 
spective. It does not weigh in favor af 
excluding sciennfk evidence, or af & f a g  
to the scientific establishmeit, but m k  in 
favor of recognizing that the law must satis- 
f y  its own needs for scientific advice, even if 
dolng so does not square with t h e . u d  
methods of scientists. . 

In apy case, if a scientist is damg mmrr: 
than reciting general principles withbut an 
attempt to relate them to the facts of the 
case, the lawS treatment of scientific evi- 
dence must take into account the adjudi~a- 
tive context in whch the evidence is 
offered. That context difleqs sigdicantly 



(r,-m the one in which scientists are used to 
\\r,,rIilng -- most notably with respect to 
c\lci,:nce of a DNA database search, in that 
tb:. ~ury's job is at base a subjective one and 
In that thc brinpng of the case tends to 
dchnc the propositions at issue. 

Our perspective may perhaps be crystal- 
\,zed by comparing it to that of Anders 
Stocl;marr, one of the statisticians who has 
untttn in support of the NRC approach to 
the DNA database search problem. "The 
decision problem of the court," he has writ- 
ten, "should take the implications of statisti- 
cal h)potheses for data descnption into 
mount, and not the other way around." In 
our \iew, this is precisely wrong. The legal 
system is a consumer of the information 
offered by expert witnesses. It may be that 
the senice needed by the legal system 
requires scientists to operate in ways at vari- 
ance with their usual operating methods. 
The law should not be a passive consumer 
of scientifically based information, taking 
what scientists have to offer "off the rack." 
Rqthcr, it should be an aggressive consumer, 
asking its suppliers to provide what it 
needs. 

This perspective, which has sometimes 
been apparent in debates concerning psy- 
chiatric testimony, may be helpful across 
the range of expert testimony What the law 
needs is not necessanly information 
processed in the usual ways of science, but 
rather information that will be helpful to 
the jurors in making their best subjective 
assessment of the particular issues at stake 
in the case at hand. Of course, like any con- 
sumer, the law can only ask the supplier to 
provide what the supplier can. But in the 
implicit negotiation between law and sci- 
ence, the law has one advantage that most 
consumers do not have: It sets the rules. 
The courts should reco~nize that what they 
need from science is not the usual output of 
the scientific community, but rather a spe- 
clal product more tailored to adjudicative 
neecis. Then they may better play the role of 
awessi\re consumer, and so better secure 
inlormation thdt will be of help to the trier 
of f2ct. 
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