


























from the one in which scientists are used to
working —— most notably, with respect to
evidence of a DNA database search, in that
the jury’s job is at base a subjective one and
in that the bringing of the case tends to
define the propositions at issue.

Our perspective may perhaps be crystal-
lized by comparing it to that of Anders
Stockmarr, one of the statisticians who has
written in support of the NRC approach to
the DNA database search problem. “The
decision problem of the court,” he has writ-
ten, “should take the implications of statisti-
cal hypotheses for data description into
account, and not the other way around.” In
our view, this is precisely wrong. The legal
system is a consumer of the information
offered by expert witnesses. It may be that
the service needed by the legal system
requires scientists to operate in ways at vari-
ance with their usual operating methods.
The law should not be a passive consumer
of scientifically based information, taking
what scientists have to offer “off the rack.”
Rather, it should be an aggressive consumer,
asking its suppliers to provide what it
needs.

This perspective, which has sometimes
been apparent in debates concerning psy-
chiatric testimony, may be helpful across
the range of expert testimony. What the law
needs is not necessarily information
processed in the usual ways of science, but
rather information that will be helpful to
the jurors in making their best subjective
assessment of the particular issues at stake
in the case at hand. Of course, like any con-
sumer, the law can only ask the supplier to
provide what the supplier can. But in the
implicit negotiation between law and sci-
ence, the law has one advantage that most
consumers do not have: It sets the rules.

The courts should recognize that what they
need from science is not the usual output of
the scientific community, but rather a spe-
cial product more tailored to adjudicative
needs. Then they may better play the role of
aggressive consumer, and so better secure
information that will be of help to the trier
of fact.
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